THE  LIBRARY 

OF 

THE  UNIVERSITY 

OF  CALIFORNIA 

LOS  ANGELES 

SCHOOL  OF  LAW 


«^ 


WOODFALL'S 


LAW  OF 


LANDLORD  AND  TENANT 


■WITH  A 


FULL  COLLECTION  OF  PRECEDENTS 


AND 

FORMS   OF    PROCEDURE 


CONTAINING  ALSO  A 

COLLECTION   OF    LEADING    PEOPOSITIONS. 

CONTAINING    THE    STATUTES    AND    CASES    DOWN 
TO  MICHAELMAS  DAY,  1902, 

BY 

J.   M.   LELY, 

OP   THE   INNEB  TEMPLE,   BARRISTEU-AT-LAW, 

Editor  of  "  Chitttfs  Statutes  of  Practical  JJtxlity,^''  ^c. 


"  BONI  JTJDICIS  EST  AMPLIAEE  JUSTITIAM." 

^Lord  Mansfield. 


LONDON": 

SWEET  AND  MAXWELL,  Ld.,    3/ CHANCERY  LANE, 
STEVENS  AND  SONS,  Ld.,  119  &  120,  CHANCERY  LANE, 

October,  1902. 


T 


ADDENDA. 


At  1).  152,  as  note  to  sect.  6,  sub-sect.  1  of  Conveyancing  Act, 
add  reference  to  Quic/ce  v.  Chapman,  W.  N.  for  August 
IGtli,  1902. 

At  p.  395,  note  (p),  add  reference  to  Soames  v.  Nwlwlson, 
[1902]  1  K  B.  157;  85  L.  T.  614,  in  wliich  the  principle 
of  Bridycs  V.  PoUs  Y,-as  applied  to  a  public-house  lease. 

At  p.  645,  note(o),  add  reference  to  Monk  v.  Arnold,  [1902] 
1  K.  B.  7G1  ;  86  L.  T.  580. 

At  p.  668,  at  end  of  note  {x),  add  reference  to  Ajip.  B.,  sect.  36, 
p.  1015. 
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The  First  Edition  of  this  Work  was  brought  out  hj  Mr.  William 
Wood/aU,  of  the  Middle  Temple*  in  1802,  a  Sixth  Edition 
hy  Mm  loas  ^niblished  in  1822,  and  a  Seventh  hj  Mr.  Tidd 
Prati,  after  the  Author's  death,  in  1827.  In  1830  the 
Work  was  enti)e///  re-modelled  and  greatli/  enlarged  hy 
Mr.  S.  B.  Harrison,  the  Author  of  ''Harrison's  Digest'' 
The  Fifth  and  Siuih  Edilions  of  this  re-modelled  Work  were 
brought  out  by  Mr.  Wollaston  in  1843  and  1849,  the  Seventh 
by  Mr.  Horn  in  1856,  and  the  Eighth,  Ninth,  and  Tenth  by 
Mr.  Cole  in  1863,  1867,  and  1870.  The  present  Editor 
brought  out  the  Elrvenfh,  Twelfth,  Thirteenth,  Fourteenth, 
Ffteenth,  and  Sixfpenfh  Editions  in  1877,  1881,  1886,  1889, 
1893,  and  1898  respectively. 

*  Mr.  JVUliam  Woodfall  was  tlie  nepheiv  of  Mr.  Henrij  Sampson  WoodfoU, 
the  publisher  of  the  Letters  of  Junius,  his  father  being  "  Memory  TFoodfall,^' 
the  famous  Farliamentary  reporter.  {See  Dictionary  of  National  Biography, 
tit.  "  Woodfall,^'  and  the  Gentleman^  Magazine  for  August,  1803.)  Sis 
Honour  the  present  Judge  Woodfall  is  his  great -nephew.  Mr.  William  Woodfall 
died  in  1823, 
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PEEFACE. 


This  the  seventh  Edition  of  Woodfall  which  has  passed 
through  my  hands  is  brought  out  in  the  hundredth  year 
since  the  late  Mr.  William  Woodfall,  of  the  Middle 
Temple,  first  published  his  compilation  with  the  desire 
"to  convey  without  obscurity  such  information  as  he  had 
been  able  to  collect  to  every  one  who  stands  in  the  relation 
of  Landlord  or  Tenant,  a  condition  from  which  a  very 
small  part  of  the  community  is  exempt." 

Since  the  16th  Edition  came  out  in  1898  the 
Agricultural  Holdings  Act  of  1900  has  effected  important 
changes  in  the  law  of  agricultural  tenancies,  and  many 
cases  have  been  decided  on  other  parts  of  Landlord  and 
Tenant  law,  three  of  the  most  important — Biidd- Scott  v. 
Daniell  and  Davis  v.  Tozvn  Properties  Investment  Corporation 
as  to  quiet  enjoyment,  and  Van  Grutten  v.  Trevenen  as  to 
posting  farm  notices  to  quit — having  been  reported  just 
in  time  for  incorporation  in  the  text,  and  Krell  v.  Henry ^  in 
which  Mr.  Justice  Darling  has  given  judgment  in  favour 
of  a  purchaser  of  seats  to  view  the  postponed  Coronation 
Procession  on  the  day  first  fixed,  having  been  decided  in 
time  for  notice  in  an  Appendix. 

The  pages  which  dealt  with  ''Commons"  and 
''Watercourses"  have  been  omitted  as  having  no  special 
bearing  on  the  law  of  Landlord  and  Tenant. 

The  precedents  have  been  once  more  thoroughly 
revised,  and  a  few  new  forms  liave  been  added,  among 
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them  being  forms  directed  to  the  pmictual  payment  of 
rent,  to  the  deduction  of  the  cost  of  repairs  from  rent  in 
cases  where  the  landlord  fails  to  comply  with  a  contract 
to  repaii',  and  to  the  provision  in  leases  of  flats  of  proper 
means  of  escape  from  fire. 

References  to  all  the  reports  are  as  a  rule  given  in  the 
footnotes,  both  as  respects  new  and  old  insertions,  the 
additional  references  in  the  latter  instance  being  taken 
from  the  54  volumes  of  the  "Revised  Reports."  Dates 
are  supplied  to  the  more  important  cases,  and  these,  in  the 
Table  of  Cases,  are  printed  in  larger  type  for  the  better 
guidance  of  the  reader.  Both  the  short  title  and  the 
regnal  year  and  chapter  of  each  Act  cited  have,  it  is 
hoj^ed,  been  uniformly  given.  A  separate  Table  of  Prin- 
cipal Cases  (see  p.  xiv)  is  given  as  in  the  last  Edition ;  and 
a  Separate  Single-page  Index  to  the  j)rincipal  headings 
will  now  be  found  at  p.  1062  just  before  the  General 
Index. 

At  the  close  of  the  Leading  Propositions  (see  p.  Ixxv) 
I  have  ventured  to  direct  attention  to  a  few  defects  in 
the  law,  which  might  perhaps  with  advantage  be  brought 
before  Parliament. 

J.  M.  LELY. 

Innee  Tejtplk, 

Oc'.obcr  8ih,  1902. 
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EXTEACT  FEOM  PEEFACE  TO  THE  SIXTEENTH  EDITION. 


Amongst  the  more  important  cases  wLieli  have  heen  delermined 
since  Lady  Day,  1893,  up  to  which  date  the  last  edition  was  brought, 
may  be  mentioned  Imray  v.  Oahslictte,  relating  to  the  right  of  a 
sub-lessee  to  relief  against  forfeiture  ;  Penfon  v.  Banidf,  as  to  waiver 
of  repairing  covenants  ;  the  Roundicood  CoIUvr;/  case,  as  to  distress 
on  lands  not  demised ;  Chancellor  v.  fFehsfer  and  Poller  v.  Bradley, 
as  to  illegality  of  distress  for  rent  after  judgment  for  it ;  White  v. 
Southend  Hotel  Co.,  as  to  effect  of  covenants  in  lease  of  "  tied  house  "  ; 
Aldln  V.  Clark,  as  to  the  obligation  of  a  lessor  not  to  derogate  from 
his  own  grant ;  Hudson  v.  Cr/pps,  in  which  the  landlord  of  a  residential 
flat  was  restrained  from  letting  part  of  it  off  as  a  club,  although  he 
hail  entered  into  no  express  covenant  not  to  use  the  flats  generally  for 
other  than  residential  purposes  ;  Hcclemi-stieal  Cominissioncrs  v.  W^ode- 
house,  ia  which  the  efl"ect  of  the  ecclesiastical  law  on  tlie  working  of 
mines  under  a  glebe  was  fully  considered  by  Mr.  Justice  Romer  ; 
Morlei/  V.  Carter,  in  w^Lich  the  High  Coiu't,  adopting  a  dictum  of 
Lord  Watson  in  the  Scots  case  of  Black  v.  Clay,  cut  the  knot  of  a 
ditiicidty  inevitably  arising  from  the  PortarliiKjton  case,  by  deciding 
that  the  two  months  witliin  which  a  tenant  nuist  claim  compensation 
undor  the  Agricultural  Holdings  Act  run  from  the  date  of  the  termi- 
nation of  his  agricultural  onstand,  and  not  from  the  date  of  his 
tenancy  proper ;  Holmes  and  Fonitby,  In  re,  to  the  effect  that  a 
landlord  whose  counterclaim  overtops  the  tenant's  claim  cannot  recover 
the  balance  under  the  Act,  but  must  sue  for  it ;  and  Farquharson  v. 
Morgan,  to  the  effect  that  the  High  Court  is  absolutely  bound  to 
prohibit  a  County  Court  from  enforcing  the  award  of  a  referee  under 
the  Act  of  compensation  for  improvements  comprehended  within  it 
and  compensation  for  improvements  not  so  comprehended. 

The  Forms  have  been  carefully  looked  through.  In  view  of  the 
application  of  the  doctrine  of  Spirer  v.  Martin  in  Hudson  v. 
Cripps,  a  clause  (first  inserted  by  the  Editor  many  years  ago) 
expressing  seemingly  implied  obligations  of  the  landlord  of  a  block  of 
houses  has  been  revised  and  added  to,  while  Fletcher  v.  Nohes  and 
Penton  v.  Barrett  have  necessitated  a  change  in  one  of  the  forms 
of  notice  given  in  former  editions  under  sect.  14  of  the  Convey- 
ancing Act.  There  is  now  given  a  form  approved  by  the  Court 
of  Appeal  in  Penton  v.  Barnett,  for  which  the  Editor  is  indebted  to 
his  friend  Mr.  J.  D.  Crawford. 

J.  M.  LELY. 

April  \%th,  1898. 
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Mr.  WILLIAM  WOODFALL'S  ORIGINAL  PEEFACE. 


The  importance  of  the  subject  of  this  compilation  is  too  manifest  to 
render  any  apology  necessary  for  offering  the  following  Work  to  the 
puhlic.  Without  meaning  to  detract  from  the  merit  of  other  treatises  that 
respect  the  Law  of  Landlord  and  Teaant,  it  cannot  but  be  observable 
that  the  views  of  the  subject  contained  in  such  publicatir.ns  are  very 
limited,  and  that  the  manner  in  wliich  it  is  generally  treated  is  not  suffi- 
ciently perspicuous  for  ordinary  comprehension,  and  is  too  immethodical 
for  professional  reference. 

In  arranging  his  materials,  therefore,  the  Author  has  endeavoured  to 
render  the  following  Work  useful  not  merely  to  that  branch  of  the 
Profession  of  which  he  has  the  honour  to  be  a  member,  but  also  to  that  very 
valuable  body  of  Gentlemen  who  are  more  immediately  connected  with 
the  respective  parties  whose  rights  and  duties  are  the  subject  of  enquiry, 
lie  has,  indeed,  been  desirous  to  convey  without  obscurity  surh  informa- 
tion, as  he  has  been  able  to  collect,  to  every  one  who  stands  in  the 
relation  of  Landlord  or  Tenant — a  condition  from  which  a  very  small 
part  of  the  community  is  exempt. 

The  labour  which  such  a  Work  might  have  otherwise  occasioned  has  in 
the  present  instance  been  greatly  abridged  by  the  able  manner  in  which 
particular  parts  of  the  subject  have  been  treated  by  the  several  Gentlemen 
who  have  written  upon  them.  It  must,  indeed,  be  obvious  to  the  reader 
that  the  Author  has  in  many  instances  availed  himself  of  their  respective 
productions  by  taking  their  abridgments  of  the  particular  subject  in 
preference  to  any  of  his  own,  which  would  probably  have  been  less  clear 
and  satisfactory.  With  respect  to  other  aid  than  that  alluded  to,  the 
Author  mentions  with  pride  and  satisfaction  his  obligations  to  his  valuable 
friend  ]\Ir.  Tidd.  To  that  gentleman's  professional  knowledge  and  com- 
prehensive mind,  ho  is  greatly  indebted  for  those  parts  of  the  work  which 
by  their  analytical  form  facilitate  research  and  elucidate  information. 

The  claim  of  the  compiler  to  any  merit  for  his  performance  must  be  at 
best  merely  negative.  The  compiler  of  this  Work  will  have  attained  his 
object,  if  it  be  found  that  ho  has  in  any  tolerable  degree  combined 
accuracy  of  research  with  clearness  of  explanation. 

No.  4,  Innee  TEiiPLE  Lane, 
March  1,  1802. 
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C.  &  P Carrington  &  Payne. 

Carth Carthew. 

Ch.  (preceded  by  [1891],  )  Law  Reports, 
[1892],  or  [1893],  as  the  )  Chancery  Divi- 
year  may  be)  )    sion. 

Ch.  Cas Cases  in  Chancery. 

Chit Chitty's  Reports. 

Chit.  Arch Chitty's  Ai-chbold's  Practice, 

Chit.  Forms    .  .Chitty's  Forms  (9th  ed.). 

Chit.  PI Chitty  on  Pleading  (7th  ed.). 

CI.  &  Fin Clark  &  Finnelly. 

Co.  Lit Coke  upon  Littleton. 

Co.  R Lord  Coke's  Reports. 

Cole,  Ejec Cole  on  Ejectment. 

Coll.  C.  C Collyer's  Chancery  Cases. 

Comb. Comberbach. 

Com Comyn. 

Com.  Dig Comyn' s  Digest. 

Conn,  &  Law. .  .Connor  &  Lawson  (Irish). 


Cowp Cowper. 

Cr.  &  Ph Craigh  &  Phillips. 

Cro.  Eliz ,  Croke's  Reports,  vol.  1. 

Cro.  Jac Croke's  Reports,  vol.  2. 

Cro.  Car Croke's  Reports,  vol.  3. 

C.  &  M Crompton  &  Meeson. 

C,  M.  &  R Crompton,  Meeson  &  Roscoe. 

Dart,  V.  &  P. .  .Dart  on  Vendors  &  Purchasers. 

D.  &  M Davison  &  Merivale. 

Deac. Deacon. 

Deac.  &  Chit. .  .Deacon  &  Chitty. 

De  G.,  F.  &  J...De  Gex,  Fisher  &  Jones. 

De  G.  &  J De  Gex  &  Jones. 

De  G.,  J.  &  S. .  .De  Gex,  Jones  &  Smith. 
De  G.,  M.  &  G..DeGex,Macnaghten&Gordon 
De  G.  &  Sm.  .  .De  Gex  &  Smale. 

Dick Dickens. 

Dougl Douglas. 

Dow Dow's  Reports  in  Parliament. 

Dow  &  CI Dow  &  Clark. 

Dowl Dowling's  Practice  Cases. 

Dowl.  N.  S.  ...Do.— (New  Series). 
D.  &  L Dowling  &  Lowndes. 

D.  &  R Dowling  &  Ryland. 

Drew Drewry. 

Drew.  &  Sm.  .  .Drewry  &  Smale. 

Dru.  &  W Drury  &  Warren  (Irish). 

E.  &  B Ellis  &  Blackburn. 

E.,  B.  &  E Ellis,  Blackburn  &  Ellis. 

E.  &  E Ellis  &  Ellis. 

Eq.  Cas.  Abr. ,  .Equity  Cases  Abridged. 

Esp.  , Espinasse. 

Exch Excheqiier  Reports. 

Fitz.  N.  B Fitzherbei-t'sNaturaBrevium 

Fort. .    , Fortescue. 

F.  &  F Foster  &  Finlaison. 

Freem Freeman. 

Fry Fry  on  Specific  Performance. 

G.  &  D Gale  &  Davison. 

G.  &  J Glyn  &  Jameson. 

G.  &  M Gale  &  Merivale. 

Gife. Giffard's  Reports. 

Godb Godbolt. 

H.  Bl Henry  Blackstone. 

H.  &  C Hurlstone  &  Coltman. 

H.  &  M Hemming  &  MiUer. 

H.  &  N Hui-lstone  &  Norman. 

H.  &  R Harrison  &  Rutherford. 

H.  &  T HaU  &  TweUs. 

Hard Hardres. 

Hawk.  P.  C.   .  .Hawkins'sPleasoftheCrown. 

Hob .Hobart. 

Holt,  N.  P.  C. .  .Holt's  Nisi  Prius  Cases. 

TT   X    r(  f  House  of  Lords  Cases,by  Clark 

H.  L.  Cas. . .   ^      ^  Finnelly— and  Clark. 

Hud.  &  B Hudson  &  Brooke  (Irish). 

Hut Hutton. 

Inst Lord  Coke's  Institutes. 

Ir.  Ch Irish  Chancery. 

Ir.  Eq.  R Irish  Equity  Reports, 

Ir.  L.  R Irish  Law  Reports. 

Jac Jacob. 

J.  &  W Jacob  &  Walker. 

Johns Johnson. 

J.  &  H Johnson  &  Hemming. 

Jon.  &  L Jones  &  Latouche  (Irish). 
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Jon.  W , .  Sir  "Wm.  Jones. 

Jon.  T Sir  Thos.  Jones. 

Jur Jurist  (Old  Series). 

Jul'.,  N.  S Jui'ist  (New  Series) . 

•g-  T)  (  Law  Reports,  King's  Bench 

\      Division. 

Kay  &  J. ..... .  Kay  &  Johnson. 

Keb Keblo. 

Ken.,  Ld Lord  Kenyon's  Reports. 

J    J  f  Law  Journal  Reports,  New 
\      Series  from  1  S3 1. 

L.  J.,  0.  S.  ..  ,Do.  — Old  Series,  1822—1831. 

J    rj     -rr    J     f  The  La w  Reports  (tVom  1865) 
■'      ■      '  \      — House  of  Lords  Cases. 

L.  R.,  II.  L.Sc.Do. — Scotch  Appeals. 

L.  R.,  P.  C.  ...Do.— Privy  Council. 

L.  R.,  Ch.  Ap. ,  .Do. — Chancery  Appeals. 

L.  R.,  Eq Do. — Equity  Cases. 

L.  R.,  Q.  B.    .  .Do. — Queen's  Bench. 

L.  R.,  C.  P.    .  .Do. — Common  Pleas. 

L.  R.,  Ex Do.— Exchequer. 

L.  R.,  C.  C.  ..  .Do. — Crown  Cases  Reserved. 

L.  R.,  P.  &  D .  .Do. — Probate  and  Divorce. 

L.  R.,  Adm.  &  f  Do. — Admiralty  and  Eccle- 
Ecc \      siastical. 

■r     -p       .         (  The  Law  Reports  (from  1875) 

X..  xt.,  App.  I      _HouseofLordsand Privy 

Las I        r^  n  n 

[      Council  Cases. 

T    R     n    D     ^  ^^' — Chancery  Division  and 

■'       ■     '  \      Appeals  therefrom. 
T  R    O  B  D    i  Do.  — Queen's BenchDivision 

■'         ■     "I      and  Api'jcals  therefrom. 
T  R    C  P  D    /  ^^- — Common  Pleas  Division 

■'     '     ■     ■    (      and  Api)eals  therefrom. 
T   R    F     D    /  ^'^' — Exche(|uor  Division  and 

■'        '     '   i      Appeals  therefrom. 

L.  T Law  Times  (New  Series). 

L.  T..  O.S.  ...Law  Times  (Old  Series). 

Leg.  Obs Legal  Observer. 

Leon Leonard. 

Lev Levinz. 

Lit Littleton's  Tenures. 

L.,  M.  &  P.  . .  .Lowndes,  Maxwell  &  Pollock. 
Lutw Lutwyche. 

M'Clel M'Cleland. 

M'Clel.  &  You. .M'Cleland  &  Younge. 

Mac.  &  G Macnaghtcn  &  Gordon. 

Macq.II.L.C.  |  ^acqucen's  House  of  Lords 
^  (      Cases  (bcotch  Appeals). 

Madd Maddock. 

M.  &  G Mauuing  &  Granger. 

M.  &  P Moore  k  Payne. 

M.  &  R Manning  Sc  Ryland. 

M.  &  S Maulc  &  Selwyn. 

M.  ScW Mecson  &  Wclsby. 

]\Iarsh Marshall. 

Mcr Merivale. 

Mod Modem  Reports. 

Mood Moody. 

Moo.  &  M Moody  &  Malkin. 

Moo.  &  R Moody  &  Robinson. 

Moor Sir  F.  Moor's  Reports  (1662). 

Moo J.  B.  Moore  (1815—1827). 

Moo.  &  P Moore  &  Payne. 

Moo.  &  S Moore  &  Scott. 

Morrell Morrell'sBankruptcy  Reports 

Myl.  &  Cr Mylne  &  Craig. 

Myl.  tS:  K Mylne  k  Kcene. 

N.  &  M Nevile  &  Manning. 

N.  &  P Nevile  &  Perry. 


•VT      -p  /  New  Reports  of  Bosanquet  & 

^®^-" I     Puller. 

P.  Wms Pcere  Williams. 

P.  &  D Perry  &  Davison. 

Phil Phillips. 

Plow Plowclcu. 

Pollexf Pollexfen. 

(  Queen's       Bench       Reports 

Q.  B (Adolphus    &    Ellis,   New 

(      Series,  1834—1857). 

Q.  B.  (preceded  by  [1891],  (  Law  Reports 
[1892],  or  [1893],  as  the  |  Queen's  Bench 
year  may  be).  (  Division. 

R The  Reports. 

Raym.,  Ld.  . . .  Lord  Raymond. 

Raym.,  T Sir  Thos.  Raymond. 

Roll.  Abr Lord  RoUe's  Abridgment. 

Ros.  Ev Roscoe  on  Evidence. 

R.  R Revised  Reports. 

R.  S.  0 Rules  of  Supreme  Court. 

Russ Russell. 

Russ.  &  M Russell  &  Mylne. 

Ry.  &  Moo Ryan  &  Moody. 

Salk Salkeld. 

Saund Saunders. 

Say Sayer. 

Sch.  &  Lef Schoale  &  Lefroy  (Irish). 

Scott,  N.  R.  ...  Scott's  New  Reports. 

Select  Ch.  Cas.  .Select  Chancery  Cases. 

Selw.  N.  P Selwyn' s  Nisi  Prius  (13th  ed.). 

Shep.  Touch.  .  .Sheppard's  Touchstone. 

Show Shower. 

Sid. Siderfin. 

Sim Simons. 

Sim.,  N.  S Simon's  New  Series. 

Sim.«&  Stu Simons  &  Stuart. 

Skin Skinner. 

Sm.  &  GifP Sniale  &  Giffard. 

Smith,  L.  C.   .  .Smith's  Leading  Cases. 

Stark Starkie. 

Stra Strange. 

Sty Style. 

Sug.  Pow Sugden  on  Powers. 

S  a-  V  <^'  P  I  Sugden  on  Vendors  and  Pur- 
°'     ■  *   (      chasers. 

Swans Swanston. 

Sw.  &  Tr Swabey  &  Tristram. 

Taunt Taunton. 

T.  R Term  Reports. 

T.  L.  R Times  Law  Reports. 

Turn.  &  Russ.  .Turnc>r  &  Russell. 

Tyr Tyrwhitfc. 

Tyr.  &  Gr Tyrwhitt  &  Granger. 

Vaugh Vaughan. 

Veru Vernon. 

Ves Vesey,  junior. 

Vez .Vesey,  senior. 

V.  &  B Vesey  k  Beames. 

Vin.  Abr Viner's  Abridgment. 

W.  Bl William  Blackstone. 

W.  R Weekly  Reporter. 

Wightw Wightwick. 

Wilk.  Replev. .  .Wilkinson  on  Replevin. 

Wilm Wilmot's  Notes. 

Wils AVilson. 

Yclv Yelverton. 

You Younge. 

Y.  &  C Younge  &  CoUyer,  Exch, 

Y.  &  C.  C.  C.  .Do.— Chancery. 
Y.  &  J Younge  &  Jervis. 
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HISTOEICAL  OUTLINE,  WITH  COLLECTION  OF 
LEADING  PEOPOSITIONS. 


Historical  Outline. 

It  is  proposed  in  this  Chapter  to  set  out  in  a  concise  and  readable 
form  the  leading  propositions  of  the  law  of  England  affecting  the 
relation  of  landlord  and  tenant ;  but  it  may  perhaps  be  well  to  begin 
with  a  very  brief  historical  sketch  of  the  statute  law.  We  may  omit 
some  early  statutes,  chiefly  concerned  with  the  landlord's  peculiar 
remedy  for  recovery  of  rent  by  distress  [a) ,  and  proceed  at  once  to 
32  Hen.  8,  c.  34.  Most  of  the  statutes  which  will  call  for  notice, 
and  indeed  most  of  the  numerous  statutes  which  have  from  time  to 
time  dealt  specifically  with  the  subject,  are  still  unrepealed. 

By  32  Hen.  8,  c.  34,  it  is  provided  that  grantees  of  reversions  32  Hen.  8, 
may  take  advantage  of  conditions  and  covenants  in  leases;  and  by  '='^•34,3/. 
another  Act  of  even  date  (32  Hen.  8,  c.  37),  that  executors  may  sue 
or  distrain  for  rent  due  to  their  testator  in  his  hfetime. 

By  1  &  2  Ph.  &  M.  c.  12,  cattle  seized  for  rent  may  not  be  driven  i  &2Ph.  &M. 
out  of  the  hundred  where  they  are  taken,  except  to  a  pound  overt  °"   "' 
within  the  same  shire  not  above  three  miles  distant. 

By  the  Statute  of  Frauds,  leases  for  more  than  three  years  and  29  Car.  2 
all  agreements  for  leases,  however  short,  must  be  in  writing.  ^"  '^' 

It  was  not  until  1689  that  distress  ceased  to  be  merely  a  pledge  2  w.  &M. 
in  the  hands  of  the  landlord.  An  Act  passed  in  that  year  provides  ^*-  i'  ''•  ^• 
that  goods  distrained  for  rent  may  be  sold  imless  the  tenant  shall 
within  five  days  "  replevy "  them,  that  is,  proceed  in  due  course  of 
law,  and  in  the  peculiar  manner  appropriate  to  such  procedure,  to 
prove  that  the  seizure  was  wrongful,  whereupon  he  may  recover 
them. 

At  common  law  an  assignment  of  a  reversion  was  not  good  against  4  Ann.  c.  16. 
a  tenant  unless  the  tenant  "attorned  to"  or  recognised  his  new 
landlord.  An  Act  of  Anne  did  away  with  the  necessity  for  attorn- 
ment, but  provides  that  the  new  landlord  cannot  take  advantage  of 
non-payment  of  rent,  without  having  given  notice  of  the  assignment 
of  the  reversion  to  the  tenant. 

(a)  51  Hen.  3,  stat.  4  ;  52  Hen.  3,  stat.  4  ;  3  Edw.  1,  c.  16  ;  3  Edw.  1,  c.  17. 
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8  Ann.  c.  14.  Tlio  Landlord  and  Tenant  Act,  1709  {b)  (8  Ann.  c.  14— c.  18  in 
the  Statutes  lie  vised),  is  of  great  importance.  It  provides  tliat  no 
goods  may  be  taken  in  execution  without  the  execution  creditor 
paying  the  Lmdlord  up  to  one  year's  arrears  of  rent;  and  that  a 
distress  may  bo  made  at  any  time  within  six  months  after  the 
termination  of  a  lease.  A  further  provision  of  the  same  statute— 
that  landlords  might  follow  goods  fraudulently  removed  to  avoid  a 
distress — was  not  long  afterwards  superseded  by  a  more  extensive 
provision  to  the  same  effect. 

4  Geo.  2,  In  the  reign  of  George  the  Second  it  was  enacted  by  the  Landlord 

""'  ''^^'  and  Tenant  Act,  1730,  that  tenants  holding  over  after  a  landlord's 

notice  might  be  sued  for  double  the  yearly  value  of  the  premises, 
and  in  order  to  remedy  inconveniences  happening  "  by  reason  of  the 
many  niceties  that  attend  the  re-entries  at  common  law,"  that  land- 
lords entitled  by  law  to  re-enter  might  re-enter  in  case  of  half  a 
year's  rent  being  in  arrear  and  no  sufficient  distress  being  found  on 
the  premises,  the  statute  providing  at  the  same  time  that  on  the 
tenant  paying  all  arrears  of  rent  the  proceedings  should  cease. 
These  latter  provisions  were  superseded  by  enactments  to  the  same 
effect  in  the  Common  Law  Procediire  Act  of  1852. 

11  Geo.  2,  The  Distress  for  Eent  Act,   1837,  is  a  long  and  important  one. 

^"  '^^*  It  extends  to  thirty  the  five  days  which  were  allowed  by  the  Statute 

of  Anne  for  following  goods  fraudulently  removed  to  avoid  distress, 
confers  upon  the  landlord  power  to  break  open  places  of  conceal- 
ment anywhere,  and  visits  with  heavy  penalties  persons  in  collusion 
with  the  tenant.  It  benefits  both  landlord  and  tenant  alike  by 
allowing  a  distress  to  be  impounded  on  the  demised  premises.  It 
provides  for  the  recovery  by  a  landlord  of  compensation  for  "use 
and  occupation"  although  the  contract  of  tenancy  be  written,  so 
long  as  it  is  not  by  deed— thus  obviating  the  non-suits  which  might 
otherwise  arise.  It  allows  landlords  to  recover  deserted  premises 
before  justices  of  the  peace  in  cases  where  one  year's  rent  is  in  arrear 
and  no  sufficient  distress  is  found  on  the  premises,  and  to  recover 
double  rent  from  tenants  holding  over  after  their  own  notice  to  quit. 
This  also  is  the  statute  which  first  provided  for  "  apportionment "  of 
rent  in  the  case  of  a  landlord,  being  himself  tenant  for  life,  dying 
between  two  rent  days :  the  rule  of  the  common  law  having  been 
that  in  such  a  case  the  executors  of  the  landlord  could  recover 
nothing. 

56  Geo.  3,  The  Sale  of  Farming  Stock  Act,  1816,  provides  that  sheriffs  may 

^-  ^^'  not  carry  off  straw  or  other  agricultural  produce  in  cases  where  the 

{b)  So  called  by  the  Short  Titles  Act,  1896,  whicti  Act,  repealing,  re-enacting,  and 
extending  the  Short  Titles  Act,  1892,  confers,  for  the  fir.it  time,  "short  titles"  on 
2076  Acts,  including  many  Landlord  and  Tenant  Acts. 
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tenant  has  covenanted  with  the  landlord  to  consume  such  produce 

on  his  farm ;  and  the  Distress  (Costs)  Act,  1817,  fixes  a  limit  to  the  57  Geo.  3, 

expenses  of  a  distress  where  the  sum  does  not  exceed  201. 

By  1  Geo.  4,  c.  87,  it  was  first  enacted  that  tenants  holding  under  i  Geo.  4, 
a  contract  in  writing,  and  wrongfully  holding  over,  might  he  com- 
pelled in  a  summary  way  to  give  security  for  the  costs  of  an  ejectment 
and  might  be  ejected.     This  provision  was  superseded  by  a  very 
similar  one  of  the  Common  Law  Procedure  Act,  1852. 

By  the  Small  Tenements  Eecovery  Act,  1838,  provision  is  made  i  ^^  2  Vict. 
for  the  recovery  before  justices  of  the  peace  of  small  premises  wrong- 
fully held  over ;  the  statute  applying  only  to  tenancies  at  will,  or 
for  not  more  than  seven  years,  or  at  a  rent  of  not  more  than  201. 
a  year. 

By  the  Eeal  Property  Act,  1845,  leases  for  more  than  three  years  8  &  9  Vict, 
must  be  by  deed,  and  a  concise  form  of  lease  is  provided.     In  this 
form   the    proviso   for    re-entry   applies    to    breaches    of    covenant 
generally. 

Although  it  had  been  laid  down  in  J^/urs  v.  Mmr,  in  1803,  that 
the  exceptions  gradually  introduced  into  the  doctrine  of  irremovability 
of  fixtures  did  not  extend  to  agriculture,  it  was  not  till  1851  that  the 
agricultm-al  tenant  obtained  relief.  The  Landlord  and  Tenant  Act,  14  &  15  Vict. 
1851,  gives  to  this  class  of  tenant  the  right  of  removing  fixtures 
erected  with  the  written  consent  of  the  landlord,  this  right  being 
subject  to  an  option  of  purchase  by  the  landlord.  The  same  statute 
provides  for  the  prolongation  till  the  end  of  the  current  year  of  the 
term  of  a  tenant  determined  by  the  death  of  a  landlord  who  was 
himself  only  a  tenant  for  life,  the  prolongation  being  given  in  lieu  of 
the  common  law  right  to  the  growing  crops  and  other  "emblements." 

The  Common  Law  Procedm-e  Act,  1852,  re-enacted  in  substance  15  &  I6  Vict. 
the  provisions  of  4  Greo.  2,  c.  28,  and  1  Greo,  4,  c.  87,  as  to  recovery  ^-  ''^• 
of  premises  in  case  of  non-payment  of  rent  and  in  case  of  holding 
over.     The  County  Courts  had  not  originally  jiu-isdiction  in  eject- 
ment, but  the  County  Court  Act,  1856  (repealed  and  re-enacted  by  19  &  20  Vict. 
the   County   Com-ts   Act,    1888),   adopted  with   little  variation  the  ^'  ^^^' 
provisions  of  the  Common  Law  Procedure  Act  above  referred  to. 

The  Law  of  Property  Amendment  Act,  1859,  provides  for  the  22  &  23  Vict, 
relief  of  the  executors  of  a  tenant,  having  assets,  against  certain 
personal  liabilities,  and  for  the  preservation  of  the  right  of  re-entry 
in  case  of  a  severance  of  the  reversion.  The  Law  of  Property 
Amendment  Act,  1860  (23  &  24  Vict.  c.  38),  enacts  that  one  waiver 
of  a  breach  of  covenant  shall  not  operate  as  a  general  waiver. 

In    1870    the    comprehensive    Apportionment    Act,    1870,   was  33  &  u  Vict. 
passed,  providing  for  the  apportionment  of  rent  between  the  heirs    *     '  '    " 
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and  executors  of  a  landlord ;  but  occasion  was  not  taken  to  repeal 
the  many  previous  Acts  in  pari  materia,  or  any  of  them. 
S-i&SoVict.        jj^  \^-j\  {\^Q  (roods  of  lodffers,  wliieli  at  common  law  are  liable  to 

C.   (9,  8.  1.  _  o  ' 

be  seized  for  rent  due  to  a  superior  landlord,  were  first  rendered  by 
the  Lodgers'  Goods  Protection  Act,  1871,  exempt  from  such,  distress, 

3^  j^  36  Vict,  and  a  similar  protection  was  afterwards  given  in  1872  to  railway 
rolling  stock  by  the  Kailway  llolling  Stock  Protection  Act. 

38  &  39  Vict.  The  Agricultm-al  Holdings  Act,  1875,  which  applied  where  applic- 
able unless  it  had  been  excluded  in  writing  by  the  landlord  or  tenant, 
extended  the  notice  to  quit,  which  was  requisite  in  the  case  of  an 
implied  tenancy  from  year  to  year,  from  half  a  year  to  twelve 
months ;  gave  to  agricultural  tenants  a  2^^'^^^^^  facie  projierty  in 
fixtm-es ;  and  allowed  such  tenants  compensation  for  certain  im- 
provements therein  specified.  The  statute  was  applicable  only  to 
such  holdings  of  two  acres  or  more,  as  were  either  wholly  agricultural 
or  Avholly  pastoral.  Statistics  show  that  the  operation  of  the  statute 
was  excluded  by  landlords  taking  advantage  of  its  permissive  clauses 
in  the  vast  majority  of  cases,  and  that  from  a  variety  of  causes  it 
was  unpopular  with  the  vast  majority  of  agricultural  tenants.  It  is 
repealed  by  the  Agricultm^al  Holdings  Act,  1883,  but  prospectively 
only,  so  that,  where  not  excluded  by  writing,  it  still  applies  to 
tenancies  current  or  created  between  the  14th  February,  1876,  and 
the  31st  December,  1883. 

40  &  41  Vict.  It  would  not  be  worth  while  to  notice  the  Settled  Estates  Act, 
1877,  were  it  not  that,  in  sect.  46,  it  limits  the  application  of  the 
proviso  for  re-entry  to  cases  of  non-payment  of  rent,  whereas  both 
the  corresponding  section  of  the  Settled  Estates  Act,  1856,  and  (as 
we  have  seen)  the  form  provided  by  the  Legislature  in  1845,  had 
applied  such  proviso  to  the  breach  of  covenants  generally. 

43  &  44  Vict.  The  Ground  Game  Act,  1880,  for  the  first  time  in  the  history  of 
the  subject,  interferes  with  the  liberty  which  landlord  and  tenant 
have  at  common  law  to  make  what  contracts  they  please.  Where 
the  contract  of  tenancy  was  silent,  game  was  always  the  property  of 
the  tenant  by  virtue  of  his  property  in  the  land.  Landlords,  how- 
ever,  have  for  a  long  time  been  in  the  habit  of  "  reserving  "  the  game 
to  themselves  by  special  stipulation,  and  where  this  is  the  ease  the 
tenant  is  punishable  upon  summary  conviction,  under  the  Game  Act, 
1831  (1  &  2  Will.  4,  c.  31),  for  taking  the  game.  With  respect  to 
hares  and  rabbits,  the  Ground  Game  Act,  although  it  did  not  inter- 
fere with  leases  existing  at  the  time  of  its  passing,  provided  that  such 
reservations  should  in  future  have  the  effect  of  giving  the  landlord  a 
"  concurrent  right  "  witli  tlie  tenant  to  kill  and  take  them. 

44  &  45  Vict.  The  Conveyancing  and  Law  of  -Property  Act,  1881,  contains  most 
important  provisions  respecting  "relief  against  forfeiture"  of  leases 


c.  18. 


c.  47. 


c.  41, 
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for  breach  of  covenant.  It  liad  been  for  a  very  long  time  the  practice 
to  insert  in  the  lease  a  proviso  for  forfeiture  of  the  lease  by  the 
tenant,  and  re-possession  of  the  premises  by  the  landlord,  in  case  of 
breach  by  the  tenant  of  any  of  his  covenants  whatever.  In  the  case 
of  a  breach  of  a  covenant  to  pay  rent,  a  Court  of  Equity  from  very 
early  times,  and,  by  the  Common  Law  Procedure  Act,  1860,  a  Court 
of  Law,  would  interfere  to  prevent  the  landlord  enforcing  this 
proviso,  upon  the  tenant  paying  the  rent;  and  in  the  case  of  a 
breach  of  a  covenant  to  insure,  a  special  and  conditional  power 
to  relieve  against  the  forfeiture  had  been  created  by  statute,  being 
given  to  a  Court  of  Equity  by  the  Law  of  Property  Amendment  Act, 

1859,  and  to  a  Court  of  Law  by  the  Common  Law  Procedure  Act, 

1860.  But  except  in  these  two  cases,  and  in  the  cases  of  accident 
or  surprise,  no  relief  could  be  given,  were  the  breach  ever  so  trivial, 
or  the  improved  value  of  the  demised  premises  accruing  to  the  land- 
lord by  insisting  on  the  forfeiture  ever  so  great.  The  Act  of  1881 
mitigates  this  hardship  by  empowering  the  Chancery  Division  of 
the  High  Court  to  grant  relief  against  forfeiture  for  breach  of  any 
covenant  or  condition,  except  the  covenant  not  to  part  with  the 
premises  without  leave  of  the  landlord,  and  the  covenant  in  a  mining 
lease  to  allow  inspection  of  books,  and  the  condition  for  forfeiture 
in  case  of  bankruptcy;  and  this  enactment  takes  effect,  not  only 
notwithstanding  any  stipulation  to  the  contrary,  but  also  upon  leases 
made  either  before  or  after  the  commencement  of  the  Act. 

The  Settled  Laud  Act,  1882  (practically  superseding,  though  not  45  &  46  Vict. 
repealing,  the  Settled  Land  Act,  1877),  very  greatly  extends  the  ^-  '^^^ 
powers  of  tenants  for  life  by  authorizing  them  to  make  building  and 
mining  leases,  and  to  accept  smTcnders  of  leases.     Settled  Land  Acts 
passed  in  1884,  in  1889,  and  in  1890  have  fui-ther  extended  this  Act. 

The  Agricultural  Holdings  Act,  1883,  is  a  statute  of  the  highest  46  &  47  Vict, 
importance  to  the  landlords  and  tenants  of  agrieultm^al  or  pastoral  °" 
holdings  or  market  gardens.  Modelled  to  a  very  great  extent  upon 
the  Agricultural  Holdings  Act,  1875,  it  differs  from  that  Act  in  being 
mainly  compulsory  and  partly  retrospective.  The  outgoing  tenant 
acquires  a  right  to  compensation  for  certain  specified  improvements, 
the  Act  requiring,  however,  in  the  case  of  buildings  and  other  im- 
provements of  an  expensive  character,  the  consent  of  the  landlord 
to  the  execution  of  them,  and  in  the  case  of  drainage,  giving  the 
landlord  power  to  execute  drainage  works  himself,  charging  the 
tenant  with  the  cost.  The  tenant  also  acquires  a  property  in  fixtm-es 
and  buildings,  subject  to  the  landlord's  power  to  acquire  them  by 
purchase.  The  notice  to  quit  in  the  case  of  an  implied  tenancy  from 
year  to  year,  which  is  a  half-year's  notice  at  common  law,  becomes  a 
year's  notice.     Travelling  into  quite  a  distinct  subject-matter,  the 
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Act  also  mitigates  tlie  hardships  of  the  law  of  distress  by  reducing 

the  xieriod  within  which  arrears  of  rent  may  be  distrained  for  from 

six  years  to  one,  by  exempting  from  distress  agricultiu\al  machinery 

and   live  stock  taken  in  for  breeding  or  feeding,  by  limiting  the 

charges  upon  a  distress,  by  extending  the  time  within  which  a  distress 

may  be  redeemed,  and  by  requiring  all  distresses  to  be  taken  by 

certificated  bailiffs. 

48  &  49  Vict.       The  Housing  of  the  Working  Classes  Act,  1885,  greatly  infringed 

®-  '^^-  a  theretofore  leading  rule  of  the  law  of  landlord  and  tenant  by  the 

provision  that  in  every  contract  for  letting  a  house  at  a  certain  low 

rent  there  shall  be  implied  a  condition  that  the  house  is  reasonably  fit 

for  human  habitation.      This  clause  is  repeated,  without  amendment, 

in  sect.  75  of  the  Housing  of  the  Working  Classes  Act,  1890. 

50  .<L'  51  Vict.       Two  Allotment  Acts  were  passed  in  1887,  the   Allotments   and 

^-  "^'  Cottage  Gardens    (Compensation  for   Crops)    Act,    1887,    securing 

compensation  to  the  tenants  of  allotments  and  cottage  gardens  on 

50  &  51  Vict,    quitting  for  seed  and  labour,  and  the  Allotments  Act,  1887,  obliging 
•^^  ^^-  sanitary  authorities  to  acquire  land  for  letting  in  allotments  to  the 

labouring  population  in  cases  where  such  allotments  should  not  be 
obtainable  from  private  owners  at  a  reasonable  rent. 

51  &  52  Vict.       The  Customs  and  Inland  Eevenue  Act,  1888,  by  sect.  18  imposed 
^-  ^'  a  new  and  severe  penalty  for  not  stamping  leases  or  agreements  for 

leases,  such  penalty  to  be  borne  by  the  lessee  or  intending  lessee 
in   every   case ;  this   enactment  is  repealed  and  re-enacted   by  the 
Consolidating  Stamp  Act,  1891. 
51  &  52  Vict.        The  Law  of  Distress  Amendment  Act,  1888,  by  dispensing  with 
'^'  '  '  appraisement  on  distress  except  where  requu^ed  by  the  tenant,  by 

extending  the  time  to  replevy  from  five  to  fifteen  days,  and  by 
enacting  that  no  distress  shall  be  levied  except  by  a  bailiff  holding  a 
certificate  from  a  County  Court,  applies  generally  to  all  tenancies  a 
Bet  of  enactments  which  were  specially  applied  to  agricultural  hold- 
ings only  by  the  Agricultm'al  Holdings  Act,  1883.  The  same  Act 
exempts  from  distress  the  bedding,  clothes  and  tools  of  trade  of  a 
tenant  up  to  the  value  of  5/.  and  empowers  (without  however  repeal- 
ing the  Distress  (Costs)  Act,  1817)  the  Lord  Chancellor  to  make 
rules  as  to  distress  and  to  prescribe  a  scale  of  expenses,  and  rules 
with  scales  have  been  issued  accordingly, 
61  &  52  Vict.  Tlie  County  Courts  Act,  1888,  need  merely  be  mentioned  as  con- 
*^-  '*^'  solidating  prior  County  Com't  enactments  as  to  replevin,  recovery  of 

small  tenements,  and  ejectment. 

51  &  52  Vict.        The  Preferential  Payments  in  Bankruptcy  Act,  1888,  enacts  that 

^'^  ^^'  in  case  of  a  landlord  distraining  or  having  distrained  on  any  goods 

of  a  bankrupt,  or  a  company  being  wound  up,  or  a  tenant  dying 

insolvent  within  three  months  before  the  receiving  order,  the  winding- 
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up  order,  or  the  death  respectively,  certain  preferential  debts  {e.g. 
rates,  taxes,  salaries,  and  wages)  shall  be  a  "  first  charge  "  on  the 
goods  distrained  on  or  the  proceeds  thereof. 

The  Tenants'  Compensation  Act,  1890,  greatly  mitigates  in  favour  53  &  5i  Vict, 
of  the  tenants  of  land,  the  hard  rule  of  the  common  law  that  the  °" 
tenants  of  mortgaged  land,  being  trespassers  in  like  manner  as  the 
landlord  from  whom  they  derive  title,  have  no  rights  against  a  mort- 
gagee in  possession,  but  may  be  ejected  by  such  mortgagee  without 
any  notice  to  quit  whatever  and  without  any  right  against  him  for 
compensation  under  the  Agricultural  Holdings  Act  or  the  custom  of 
the  coimtry  for  imj^rovements  or  tillages. 

The  Conveyancing  and  Law  of  Property  Act,  1892,  amends  the  55  &  56  Vict. 
14th  section  of  the  Conveyancing  and  Law  of  Property  Act,  1881,  by  ^'  ^^' 
allowing  (except  in  the  case  of  agricultural,  mining  and  certain  other 
leases,)  a  limited  relief  to  be  given  against  forfeiture  incmTed  by 
bankruptcy,  by  expressly  allowing  "  relief  against  forfeitm-e  "  to  be 
granted  to  under-lessees,  by  requiring  that  no  premium  is  to  be 
exacted  by  a  lessor  for  a  licence  to  assign  or  underlet,  and  in  other 
small  particulars.  As  originally  introduced  in  the  House  of  Commons 
by  Mr.  Bolton,  this  Act  was  not  only  much  more  extensive  than  as 
it  now  appears,  but  was  clear  in  its  language.  During  its  passage 
thi'ough  Parliament  its  application  was  much  cut  down,  and  what 
is  of  more  importance  to  lawyers  as  such,  its  language  became 
very  obscure. 

The  Law  of  Distress  Amendment  Act,  1895,  amends  the  Act  of  5s  &  59  Vict. 
1888  by  enacting  that  the  certificate  of  a  bailiff  may  be  cancelled  at  ^'  ~'^' 
any  time  by  the  judge  of  the  County  Court  which  granted  it,  instead 
of  by  the  judge  of  any  County  Court,  imposes  a  fine  upon  any 
person  without  a  certificate  distraining  contrary  to  the  Act  of  1888, 
authorizes  the  Lord  Chancellor  to  make  rules  fixing  the  duration  of 
certificates,  and  empowers  a  Court  of  Summary  Jurisdiction  to  dii-ect 
restoration  or  award  compensation  in  cases  where  clothes  or  bedding 
or  tools  up  to  5/.  value  have  been  seized  or  sold  under  a  distress. 

The  Agricultural  Holdings  Act,  1883,  applies  to  market  gardens. 
The  Market  Glardeners'  Compensation  Act,  1895,  extends  that  53  &  59  Vict. 
application  by  giving  compensation  for  the  planting  of  strawberries,  ^'  ^^• 
asparagus  and  fi'uit  trees  by  market  garden  tenants,  and  allows  them 
to  remove  fruit  trees  planted  by  them  and  not  permanently  set  out, 
in  cases  where  after  the  1st  January,  1896,  it  has  been  agreed  in 
writing  that  a  holding  shall  be  let  or  treated  as  a  market  garden  or 
where  a  holding  was  at  that  date  in  use  as  a  market  garden  with  the 
knowledge  of  the  landlord,  and  the  tenant  has  planted  fruit  trees, 
strawbeiTies,  &c.,  without  having  received  previously  to  the  planting 
any  written  notice  of  dissent  by  the  landlord.     Moreover  in  either 
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case  tlicre  Is  a  power  given   to   reniovo   market   garden   buildings 

and  fruit  trees,  and  fruit  bushes  planted  by  the  tenant  and   not 

permanently  set  out. 

59  &  GO  Vict.       The  Agricultural  Eates  Act,    1896,   exempted   the   occupier   of 

*''     ■  "  agricultural  land,"  or  owner,  if  rated  instead  of  the  occupier,  from 

one-half  of  the  rates  for  a  period  of  five  years. 
63  &-  Gi  Vict.  The  Agricultm-al  Holdings  Act,  1900,  adds  the  consumption  of 
corn  by  cattle  and  the  laying  down  temporary  pasture  to  the  list  of 
improvements  for  which  compensation  may  be  claimed,  whether  the 
landlord  has  consented  to  these  improvements  or  not,  and  allows  all 
claims  to  be  made  at  any  time  before  the  end  of  a  tenancy,  repealing 
the  requli-ement  of  the  Act  of  1883  that  claims  must  be  made  at  least 
two  months  before  the  end  of  it.  There  is  also  a  restriction  of  penal 
rents — except  those  incurred  by  breaking  up  permanent  pasture, 
grubbing  underwoods,  felling  trees,  or  infringing  regulations  for  the 
burning  of  heather — to  a  right  to  recover  only  damages  actually 
sulf ored,  an  authorisation  of  the  landlord — frequently  given  in  written 
contracts  of  tenancy — to  enter  for  the  purpose  of  viewing  the  state  of 
repair,  and  a  provision,  useful  to  both  parties  and  also  frequently 
inserted  in  farming  agreements,  that  all  disputes  whatever  may  be 
determined  in  an  Agricultural  Holdings  Act  arbitration. 

There  is  an  entirely  new  list  of  improvements  forming  ground  for 
compensation,  the  list  under  the  Act  of  1883  being  repealed,  but 
repeated  with  the  additions  already  mentioned,  and  also  with  the 
addition  of  alteration  of  buildings,  removal  of  fences,  protecting  young 
fruit  trees,  weeding  of  land  and  erection  of  wirework  in  hop  gardens, 
the  consent  of  the  landlord  being  a  condition  precedent  to  the  right  to 
compensation  in  the  case  of  these  latter  improvements ;  and  there  is  an 
entirely  new  procedure  as  to  arbitration,  the  clauses  of  the  second 
schedule  of  the  new  Act  being  substituted  for  the  numerous  sections 
of  the  Act  of  1883  which  dealt  with  the  matter.  Added  to  all  this  is 
a  provision  that  a  tenant  may  proceed  for  compensation  under  any 
arbitration  clauses  of  his  own  agreement,  and  is  not  tied  down  to  the 
statutory  procedm-e. 

Another  great  alteration  in  form  is  that  the  new  Act  applies  to 
Scotland,  whereas  hitherto  both  in  1876  and  1883  separate  Agricultural 
Holdings  Acts  had  been  passed  for  England  and  Scotland. 

Such,  very  briefly,  are  the  principal  English  (c)  statutes  affecting 
the  relation  of  landlord  and  tenant. 

(r)  But  few  of  the  English  statutes  re-  Apportionment  Act,    1870  (33  &  34  Vict, 

late  also  to  Scotland  or  Ireland.    The  fol-  c.    35),    and    the  Railway  Rolling  Stock 

lowing  are  exceptions  :— The  Emblements-  Protection  Act,  1872  (35  &  36  Vict.  c.  50), 

Act,  1851   (14  k  15  Vict.  c.   25),  and  the  relate  both  to  Ireland  and  Scotland.    The 

Lodgers'  Goods  Protection  Act,  1871  (34  &  Scots  common  law  of  the  subject  is  widely 

35  Vict.  c.  79),  relate  to  Ireland,  while  the  different  from  the  English,  and  the  Scots 
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Leading  Pro2)ositions  of  Statute  and  Cane  Law. 
Definitions. 

The  relation  of  landlord   and   tenant  is  created  by  the  landlord  Landlord  and 
allowing  the  tenant   to  enjoy  the   landlord's   house  or  land  for  a     ^^^^  " 
consideration  termed  rent,  recoverable  by  distress. 

Reversion  is  the  interest  remaining  in  the  landlord,  who  is  there-  Reversion, 
fore  frequently  termed  the  reversioner. 

A  man  is  a  tenant  for  years  where  the  landlord  lets  land  or  tene-  Tenant  for 
ments  to  him  for  a  term  of  certain  years  agreed  upon  between  the 
landlord  and  the  tenant,  and  the  tenant  enters  by  force  of  the  lease. 

A  tenant  from  year  to  year  is  one  who,  by  a  contract  of  tenancy.  Tenant  from 
implied  from  entry  and  the  payment  of   rent  with  reference   to  a      ' 


yearly  tenancy,  is  entitled  to  half  {d)  a  year's  notice  to  quit,  expiring 
at  that  period  of  the  year  at  which  his  tenancy  commenced. 

A  tenancy  at  will  takes  place  where  the  letting  is  for  no  certain  Tenant  at 
term,  but  is  to  continue  for  the  joint  will  of  both  parties,  and  no      ^  ' 
longer. 

A  tenant  by  sufferance  is  one  who  comes  in  by  right  and  holds  Tenant  by- 
over  without  right,  as  if  a  tenant  for  the  life  of  another  continue  to 
hold  after  the  death  of  him  for  whose  life  he  entered. 

Any  contract  of  tenancy  is  a  lease,  but  the  expression  "  lease  "  is  Lease. 
commonly  restricted  to  a  contract  of  tenancy  for  years  or  lives  by 
deed. 

Disabilities  of  Landlords. 

Infants,  lunatics,  owners  of  settled  estates  and  other  persons  Settled 
under  disability  become  landlords  under  certain  statutory  restric-  ^  ^  ^^'  '^' 
tions,  the  principal  restriction  being  that  owners  for  life  may  bind 
remaindermen  by  leases  for  building  purposes  for  99  years,  for 
mining  purposes  for  60  years,  and  for  other  purposes  for  21  years 
and  no  longer,  and  that  those  who  represent  landlords  under  dis- 
ability make  leases  under  the  supervision  of  the  Chancery  Division  of 
the  High  Court  of  Justice. 

Settled  Land  Act,  1882,  s.  6,  p.  1,  post. 

statutes  wliicli  specifically  relate  to  tlie  longation  of  term  in  lieu  of  emblements, 

subject  are  very  few.    See  Hunter's  Land-  distress  for  one  year's  rent  only)  ;  33  &  3-i 

lord  and  Tenant.    The  Irish  common  law,  Vict.  c.  45  (legality  of  tenant  right)  ;  and 

on  the  other  hand,   is  identical  with  the  44  k  45  Vict.  c.  49,    "The  Land    Law 

English,    and    the    Irish    statutes    very  (Ireland)    Act,     1881."      See    Furlong's 

numerous.      The  principal  Irish  statutes  Landlord  and  Tenant, 
are  : — 14   &   15   Vict.    c.   57    (remedy  by 

tenant    distrained    on   by    superior   after  {d)  If  the  Agricultural  Holdings  Act 

paying  rent  to  immediate  landlord) ;  23  &  applies  (see  p.   382,  post)   the  notice  is  a 

24  Vict.  c.  154  (summary  ejectment,  pro-  year's  notice. 
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Leading  Propositions. 


Quiet 
Eajoyraent 


Eopalr. 


Express  Contracts  of  Landlord. 
The  express  contract  of  a  landlord  for  quiet  enjoyment  as  usually 
worded  is  less  than  the  implied  one  (which  it  excludes),  and  does  not 
guarantee  the  tenant  against  eviction  by  title  paramount. 

Sec  Jfcn-ill  V.  Fnnm'  (1812),  4  Taunt.  329  ;   13  R.  R.  G12  ;  and  p.  759,  post. 

Where  a  landlord  contracts  to  repair,  a  notice  by  the  tenant  that 
the  premises  need  repair  is  an  implied  condition  precedent  to  the  right 
of  action  on  such  contract. 

Jfakiit  V.  WatkUmn  (1870),  L.  R.,  6  Ex.  25,  and  p.  667,  post. 

Express  Contracts  of  Tenant. 
To  pay  Rent.        The  contract  for  rent  must  be  performed  in  all  events,  and  not- 
withstanding the  destruction  of  the  premises  by  fire  or  other  cause, 
whether  prevent ible  or  not. 

See  Belfour  y.  Weston  (178C),  1  T.  R.  310  ;  1  R.  R.  210  ;  and  p.  463,  post. 

Insurance.  The  contract  to  insure  is  broken  by  a  failure  to  insure  for  auy 

time,  however  short,  and  the  breach  of  such  a  contract  is  a  con- 
tinuing breach. 

Doe\.  Sheivui,  3  Camp.  134  ;  Doc  v.  Gladwin,  6  Q.  B.  953. 

To  repair.  Tlie  contract  to  repair  must  be  performed  in  all  events,  notwith- 

standing  the  destruction   of   the    premises   by  fire  or  other  cause, 
whether  preventible  or  not. 

BuUoclc  V.  Bommitt  (1796),  6  T.  R.  650,  and  p.  663,  post. 

The  damages  for  non-repair  are  measured  by  the  injury  to  the 
reversion. 

Mills  V.  East  London  Union  (1872),  L.  R.,  8  C.  P.  79,  and  p.  672,  post. 

The  contract  not  to  assign  wlthoiit  licence  is  not  broken  by  an 
assignment  by  operation  of  law. 

Slipper  V.  Tottenham,  ^c.  Rail.  Co.,  L.  R.,  4  Eq.  112,  and  p.  734,  post. 

Where  there  is  a  contract  not  to  assign  without  licence,  or  not  to 
do  any  other  act  without  licence  of  the  landlord,  such  licence,  if 
given,  extends  only  to  the  single  assignment  or  other  act  for  which 
the  licence  is  required. 

Law  of  Property  Amendment  Act,  1859,  s.  1,  and  p.  729,  post. 

Rent. 

Wliere  Rent   is    payable    on   the   demised  premises  where   there   is   no 

payable.  covenant  to  pay  it ;  but  in  the  cuse  of  a  covenant,  it  is  incumbent  on 

the  tenant  to  seek  out  the  j)erson  to  whom  it  is  payable. 

See  Ealdane  v.  Johnson  (1853),  22  L.  J.  264 ;  8  Ex.  689,  and  p.  450,  post. 


Damages  for 
non-repair. 
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Distress  for  Rent.  l^v 

The  tenant   may  deduct   from    rent   any   payment   wliicli  lie  Is  Deductions, 
obliged  to  make  in  order  to  protect  himself  from  a  distress  by  a 
ground  landlord. 

See  Taylor  v.  Zamxra  (1816),  6  Taunt.  524  ;  16  R.  E.  668. 

Eent  is  apportioned  in  respect  of  estate  where  part  of  the  demised  Apportion- 
premises  changes  hands,  e.g.  where  the  tenant  surrenders  or  is  evicted  respect  of 
from  part,  or  where  there  is  a  severance  of  the  reversion.     [See  p.  455,  Estate ; 
post.] 

All  rents  as  between  the  heirs  and  executors  of  the  landlord  are  in  respect 

, .        T  1     .      of  Time. 

considered  as  growing  due  from  day  to  day,  and  are  apportionable  m 
respect  of  time  accordingly,  but  the  tenant  may  not  be  resorted  to  for 
an  apportioned  part. 

Apportionment  Act,  1870,  p.  459,  post. 

As  against  an   execution  creditor,  the    landlord  has  a  claim  for  Satisfaction 
1  year's  arrears  of  rent  if  the  tenancy  be  for  a  year  or  more  ;  and  if  ExSSfion^ 
the  tenancy  be  for  less  than  a  year,  for  the  arrears  of  rent  accruing  Creditor, 
during  4  terms  of  payment. 

Landlord  and  Tenant  Act,   1709,   s.  1  ;  County  Courts  Act,    1888,   s.   160, 
pp.  556,  563,  post. 

Distress  for  Rent. 
A  distress  for  rent  may  be  made  by  or  on  behalf  of  the  landlord  Subject- 
upon  all  goods  and  animals,  whether  belonging  to  the  tenant  or  not,  Distress. 
found  upon  the  demised  premises,  except  that — 

(1)  Fixtures,  things  in  actual  use,  things  in  the  custody  of  the  law,  Exemptions 

things  perishable,  things  delivered  to  the  tenant  in  the  way  *^'°°^  Distress. 
of  his  trade,  bedding,  clothes,  and  tools  up  to  5/.  value, 
animals  of  a  wild  nature,  the  goods  of  an  ambassador,  and 
gas-meters,  and  if  the  Agricultural  Holdings  Act  applies 
(see  Ixx,  infra),  hii-ed  machinery,  and  live  stock  not  belong- 
ing to  the  tenant  which  is  on  the  premises  for  breeding 
purposes,  are  absolutely  privileged  from  distress. 

(2)  The  goods  of  a  lodger,  and  railway  rolling  stock  not  belonging 

to  the  tenant,  are  absolutely  privileged  from  distress,  upon 
the  lodger  or  owner  complying  with  the  terms  of  the 
Lodgers'  Goods  Protection  Act,  1871,  and  Railway  Rolling 
Stock  Protection  Act,  1872. 

(3)  The  tools  of  the  tenant's  trade,  and  his  sheep  and  beasts  of  the 

plough,  and  if  the  Agricultural  Holdings  Act  applies  (see 
Ixx,  infra),  live  stock  not  belonging  to  the  tenant  taken  in 
to  be  fed  at  a  fair  price  to  be  paid  by  the  owner  to  the 
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tenant,  are  conditionany  privileged  from  distress — tliat  is, 
tliey  are  privileged  if  there  be  otlier  sufficient  distress  upon 
the  premises,  and  not  otherwise. 

See  Ch.  XI.,  p.  495,  post. 

If  any  tenant  fraudulently,  and  in  order  to  avoid  a  distress,  remove 
any  goods  or  chattels  from  the  demised  premises,  the  landlord  may, 
within  30  days,  seize  and  sell  them  wherever  found,  except  in  the 
hands  of  a  bona  j&de  pui'chaser  for  value. 

Distress  for  Rent  Act,  1737,  s.  1,  p.  527,  post. 

A  distress  may  be  made  at  any  time  within  6  months  after  deter- 
mination of  the  tenancy. 

Landlord  and  Tenant  Act,  1709,  s.  6,  p.  615,  post. 

A  distress  must  be  made  within  6  years,  or  if  the  Agricultm-al 
Holdings  Act  applies,  1  year  (see  Ixx-,  infra,  after  the  rent  distrained 
for  is  due  or  acknowledged  in  writing  to  be  due. 

Real  Property  Limitation  Act,  1883,  s.  42,  p.  517,  post. 

If  the  landlord  does  not  distrain  in  person,  the  distress  can  be 
levied  only  by  a  certij&cated  bailiff. 

Law  of  Distress  Amendment  Act,  1888,  s.  7,  p.  521,  post. 


Impounding        A.  distress  may  be  impounded  on  the  premises  where  taken ;  and 
on  Premises,    -vvhen  it  is  SO  impounded,  any  person  may  enter  the  premises  in  order 
to  view,  appraise  and  buy  it. 

Distress  for  Rent  Act,  1737,  s.  10,  and  p.  536,  post. 
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Persons  impounding  animals  in  a  pound  must  supply  them  with 
food  and  water,  and  may  recover  the  expense  from  the  owner.  In 
default  of  supply  by  the  impounder,  any  person  may  supply  food  and 
water,  and  may  recover  the  expense  from  the  owner,  or,  after  7  days' 
impounding,  may  pay  himself  by  sale  of  the  animal,  rendering  the 
overplus  to  the  owner. 

Cruelty  to  Animals  Acts,  1849  and  1854,  p.  534,  post. 

The  landlord  may,  if  ho  pleases,  retaia  the  distress  as  a  pledge 
until  the  rent  be  paid,  or  be  proved  not  to  have  been  due  by  action  of 
replevin.  For  5  days,  or  if  the  tenant  so  require  in  writing,  15  days 
after  seizui'C,  but  no  loDger,  the  tenant  has  an  absolute  right  to  treat 
the  distress  as  a  pledge,  and  proceed  to  recover  it  by  action  of 
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replevin.     After  the  5  or  15  clays,  the  tenant  has  a  conditional  right 
to  replevy,  exerciseable  at  any  time  before  an  actual  sale. 

See  2  TV.  &  M.  sess.  1,  c.  5  ;  Jacoh  v.  King  (1814),  5  Taunt.  451  ;  15  E.  R. 
550,  p.  538,  post. 

Unless  the  tenant  replevy,  the  landlord,  at  any  time  after  5  days.  Sale  of 
or  if  the  tenant  so  require  in  writing,  15  days  from  the  seizure,  may     ^^  ^^^  * 
sell  the  distress  to  satisfy  the  rent  and  expenses ;  but  he  must  first 
give  notice  in  writing  to  the  tenant,  and  cause  the  distress  to  be 
appraised.     He  is  not  bound  to  sell. 

2  W.  &  M.  sess.  1,  c.  5  ;  Philpot  v.  Lehain,  35  L.  T.  855,  and  p.  544,  post. 

Two  scales  of  expenses  are  limited   by  statutory  rules,  the  one  Expenses  of 
applicable  to  distresses  for  amounts  exceeding  20/.,  and  the  other  to 
distresses  for  amounts  not  exceeding  20/. 
See  Distress  for  Rent  Rules,  p.  544,  post. 

In  the  case  of  an  illegal  distress,  e.g.  where  no  rent  is  due,  or  where  Remedies  for 
goods  privileged  from  distress  are  seized,  the  tenant  may  rescue  the  j)is^ess 
goods  before  impounding,  or  obtain  restitution  at  any  time  before 
sale  by  replevin,  or,  at  his  option,  he  may  sue  for  damages.     If  no 
rent  be  due,  and  the  distress  be  sold,  he  recovers  double  the  value. 

See  2  W.  &  M.  sess.  1,  c.  5,  and  p.  586,  post. 


Determination  of  Tenancy. 

The  principal  modes  in  which  a  tenancy  is  determined  are  notice  Modes  of 
to  quit,  suiTcnder  and  forfeiture.  Determma- 

A  tenancy  from  year  to  year  is,  in  the  absence  of  an  agreement  Notice  to  quit 
otherwise,  determinable  by  half  a  year's  notice  to  quit,  expiring  at  Tenancy  from 
the  end  of  some  current  year  of  the  tenancy.     If  the  Agricultural 
Holdings  Act  applies  [see  Ixx,  infra],  the  notice  is  a  year's  notice. 

The  notice  to  quit  need  not  be  in  writing,  but  it  must  be  binding 
on  the  noticor,  and  the  noticee  must  have  reason  to  believe  it  so  to  be. 

The  notice  to  quit  need  not  be  delivered  to  the  tenant  personally. 
It  is  sufficient  to  deliver  it  to  a  person  on  the  premises  whose  duty  it 
would  be  to  deliver  it  to  the  tenant. 

Doe  V.  Crick  (1805),  5  Esp.  196  ;  8  R.  R.  848  ;  Jones  y.  Fhipps,  L.  R.,  3  Q.  B. 

567  ;   Taiiham  v.  Xicholson,  L.  R.,  5  H.  L.  561. 
And  see  Ch.  VIII.,  p.  330,  post. 

If  a  terminable  lease  be  granted  without  saying  who  is  to  have  the  Option  to 
option  of  determining  it,  such  option  is  with  the  tenant,  and  not  with  Tena^for 
the  landlord.  Years. 
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But  where  a  lease  proyidcs  that  it  shall  become  void  upon  the  lessee 
breaking  any  of  the  covenants  contained  therein,  it  is  at  the  option  of 
the  lessor,  not  of  the  lessee,  whether  the  lease  shall  or  shall  not  be 
determined. 

Danu  V.  Spun-icr  (1802),  3  B.  &  P.  399  ;  7  R.  R.  797  ;  Doe  v.  Sancks  (1821), 
•IB.  &A.  401;  23  R.  R.  318, 


Surrender. 


Forfeiture. 


Every  express  surrender  must  be  by  writing,  and  every  express 
surrender  of  a  more  than  3  years'  term  must  be  by  deed. 
See  Real  Property  Act,  18-15,  s.  3,  p.  331,  post. 

A  smTender  may  be  implied  from  anything  which  amounts  to  an 
agreement  by  the  tenant  to  abandon  and  by  the  landlord  to  resume 
the  premises,  e.(/.  by  the  delivery  of  keys,  by  the  entering  into  a  new 
contract  of  tenancy,  or  by  the  landlord  accepting  a  new  tenant. 

See  F/ie>w  v.  Fopplewell,  12  C.  B.,  N.  S.  334,  p.  338,  post. 

A  forfeitm-e  is  incurred  ipso  facto  by  breach  of  a  condition  in  a 
lease,  but  not  by  a  breach  of  covenant,  unless  the  lease  contain  a  pro- 
viso for  re-entry  applicable  to  the  breach. 

If  the  landlord  has  a  right  to  re-enter  for  non-payment  of  rent 
(but  not  otherwise),  he  may  re-enter  without  formal  demand  of  rent 
on  proving  that  half  a  year's  rent  is  in  arrear,  and  that  no  sufficient 
distress  be  found  on  the  premises. 

See  C.  L.  P.  Act,  1852,  s.  210,  p.  357,  post. 

If  the  landlord  at  any  time,  after  notice  of  breacli  of  covenant 
committed,  acknowledges  the  continuance  of  the  tenancy,  e.g.  if  he 
distrain  or  sue  for  rent  due  after  the  forfeiture,  he  waives  the 
forfeiture  and  loses  his  right  to  re-enter. 

See  Ward  v.  Day,  5  B.  &  S.  364,  and  p.  360,  post. 

Some  covenants,  e.g.  the  covenant  to  insure,  are  of  such  a  nature 
that  a  breach  of  them  is  continuing,  so  that  the  effect  of  a  waiver  is 
practically  nil. 

See  Doe  v.  Gladwin,  6  Q.  B.  953,  cand  p.  362,  post. 

Restriction  ^  waivcr  does  not  extend  to  any  breach  of  covenant  other  than 

of  Waiver  to    that  to  whicli  it  specially  relates. 

particular 

Breach.  Law  of  Property  Amendment  Act,  1860,  s.  6,  p.  365,  post. 


Waiver  of 
Forfeiture. 


Continuing 
Breach. 


Relief  against 
Forfeiture. 


Relief  against  forfeiture  for  non-payment  of  rent  can  be  obtained, 
in  cases  where  judgment  has  been  given  for  the  forfeiting  landlord 
on  proof  of  no  sufficient  distress  on  the  premises,  at  any  time  within 
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6  montlis  after  execution  executed  and  in  otlier  cases  witliin  a  time 
limited  by  the  discretion  of  the  relieving  Court  upon  payment,  in 
either  case,  of  all  arrears  of  rent  and  full  costs. 

See  C.  L.  P.  Act,  1852,  s.  210,  p.  376,  post. 

Eelief  against  forfeiture  for  any  breach  of  covenant  or  condition 
except  the  covenant  against  assignment  or  sub-letting  without  licence, 
or,  in  a  mining  lease,  to  permit  inspection  of  books,  or  for  forfeitm'e 
(with  certain  exceptions  and  limitations)  in  case  of  bankruptcy,  may 
be  obtained  in  the  High  Court  by  the  tenant,  either  in  the  land- 
lord's action,  if  any,  to  eject  him,  or  in  a  separate  action  brought 
by  himself. 

Conveyancing  Acts,  1881,  s.  14,  and  1892,  s,  2,  stib-s.  2,  p.  368,  post. 


Rights  of  Parties  on  Determination  of  Tenancy. 

The  tenant   must  deliver  up  complete  possession  of  the  premises  Delivery  of 
and  is  answerable  for  the  holding  over  of  a  sub-tenant.  Possession. 

Sendcrson  v.  Squire  (1869),  L.  E.  4  Q.  B.  170,  and  p.  800,  post. 

If  a  tenant  for  years  hold  over,  and  pays  or  agrees  to  pay  rent,  he  Rio-htM 
may  become  a  tenant  from  year  to  year  upon  such  terms  of  his  lease  holding  over 
as  are  consistent  with  a  yearly  tenancy,  and  it  is  a  question  of  fact  for  Years. 
whether  he  becomes  such  a  tenant  or  not. 

^eeEyatt  v.  Griffiths,  17  Q.  B.  505,  and  p.  246,  post. 

If  a  tenant  for  years  wilfully  hold  over  after  written  demand  of  -v^rono-ful 
possession,  the  landlord  may  sue  him  for  damages  at  the  rate  of  double  holding  over 
the  yearly  value  of  the  premises  held  over  so  long  as  held  over.  for  Years. 

Landlord  and  Tenant  Act,  1730,  s.  1,  and  p.  804,  post. 

If  any  tenant  hold  over  after  his  own  notice  to  quit,  he  becomes  Holdino-  over 
bound  to  pay  double  rent  so  long  as  he  holds  over,  recoverable  in  the  ^^  Tenant 

.  after  his  own 

same  manner  as  the  single  rent.  Notice  to 

Quit. 
Distress  for  Rent  Act,  1737,  s.  18,  p.  808,  post. 

Where  an  existing  custom  for  the  tenant  of  a  farm  to  retain  pos-  Partial 
session  after  the  end  of  his  tenancy  is  proved  as  a  fact,  such  tenant  ^  ^'custom  of 
has  a  right  to  retain  possession  accordingly,  unless  he  hold  under  a  the  Country, 
contract  of  tenancy  inconsistent  with  the  custom. 

"Where  an  existing  custom  for  the  outgoing  tenant  of  a  farm  to  be  Compensation 
paid  compensation  for  improvements  is  proved  as  a  fact,  such  tenant  ^°^  improve- 

1  -lii  ••  1  •  1  ments  by 

has  a  right  to  compensation  m  accordance  with  such  custom  imless  Custom  of  the 
he  hold  under  a  contract  of  tenancy  inconsistent  therewith.      Valua-  ^^^^^J"- 
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tions  between  an  outgoing  and  incoming  tenant  are  a  matter  of 
convenience  only,  and  if  there  be  no  incoming  tenant,  the  landlord  is 
liable  to  the  outgoing  tenant  under  the  custom. 

See  Faviell  v.  Gas/coin,  1  Ex.  273,  and  p.  813  post. 

The  Agi-icultural  Holdings  Act,  1883,  applies  to  all  holdings, 
however  small,  cither  wholly  agricultural  or  wholly  pastoral,  or 
partly  agricultural  and  parfly  pastoral,  or  wholly  or  partly  cultivated 
as  market  gardens,  held  under  a  landlord  for  a  term  of  years,  or  for 
lives,  or  for  lives  and  years,  or  from  year  to  year  by  a  tenant  holding 
no  employment  under  such  landlord. 

Agricultural  Holdings  Act,  1883,  ss.  54  and  61,  p.  841,  post.' 

In  cases  where  the  Agricultural  Holdings  Act,  1883,  applies,  the 
tenant,  on  quitting  his  holding  on  the  determination  of  his  tenancy, 
is  entitled  to  compensation  for  boning,  chalking,  clay-burning,  claying, 
liming,  and  marling,  for  the  application  of  pm-chased  manure,  con- 
sumption on  the  holding  by  cattle,  sheep,  and  pigs,  of  cake  or  other 
feeding  stuffs,  and  for  laying  down  temporary  pasture  with  clover, 
grass,  lucerne,  sainfoin,  or  other  seeds,  sown  more  than  two  years 
before  end  of  tenancy. 

He  is  also  entitled  to  compensation  for  buildings  and  other  per- 
manent improvements  if  executed  with  the  written  consent  of  his 
landlord,  and  for  drainage  if  executed  after  notice  to  a  landlord 
refusing  to  execute  it  himself. 

Agricultural  Holdings  Acts,  1883—1900,  p.  834,  post. 

The  tenant  of  a  farm  at  rack-rent,  in  any  case  where  the  tenancy 
determines  by  the  cesser  of  the  estate  of  a  landlord  entitled  for  his 
life,  or  for  other  uncertain  interest,  may  continue  to  hold  the  farm 
till  the  end  of  the  then  cun'cnt  year  of  the  tenancy. 
Landlord  and  Tenant  Act,  1851,  s.  1,  and  p.  810,  post. 

The  primary  rule  is  that  all  things  attached  by  the  tenant  to  the 
demised  premises  become  the  property  of  the  landlord,  and  are  not 
removable  by  the  tenant  at  any  time  or  under  any  circumstances ; 
but  the  exceptions  to  this  rule  abrogate  it  in  respect  to  trade  fixtures, 
domestic  fixtures  and  agricultural  fixtures  in  a  varying  degree. 

Trade  fixtures,  e.g.  engines  for  working  collieries,  and  conserva- 
tories, and  domestic  fixtures,  e.<j.  ornamental  chimney-pieces,  but  not 
conservatories,  may  be  removed  by  the  tenant  during  the  tenancy, 
provided  that  the  removal  can  be  effected  without  doing  substantial 
injury  to  the  freehold. 

See  Lauton  v.  Lawton,  3.  Atk'.  13  ;  JBucklandY.  Buttcrfuld  (1820),  2  B.  &  B.  54, 
and  p.  694,  post. 
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If  tlie  Agricultural  Holdings  Acts  apply  (see  p.  Ixs,  supra),  any  Ag^cultural 
engine,  maeliinery,  fencing,  or  building  (except  a  building  for  wbicli  "^  '"'''• 
compensation  is  payable),  erected  by  the  tenant  on  or  after  the 
1st  January,  1884  (wbetlier  with  tbe  consent  of  the  landlord  or  not), 
becomes  the  property  of  the  tenant  and  removable  by  him  before  or 
within  a  reasonable  time  after  the  termination  of  his  tenancy,  subject 
to  the  tenant  having  discharged  all  his  obligations  to  the  landlord, 
doing  no  avoidable  damage,  repairing  all  unavoidable  damage,  giving 
notice  of  intention  to  remove,  and  subject  also  to  the  landlord's 
option  of  purchase. 

Agricultural  Holdings  Act,  1S83,  s,  34,  and  p.  706,  post. 

Assignment. 
Every   contract  for   assignment  must  be  in  writing,   and   every  Mode  of 

,      ,        ,       ,  Assignment. 

assignment  must  be  by  cleea. 

Stat.  Frauds,  s.  4  ;  Real  Property  Act,  1845,  s.  3,  and  pp.  268,  269,  post. 

The  assignee  may  sue  or  be  sued  upon  all  covenants  which  concern  What 
the   premises   demised,  e.g.   on   a   covenant  to   repair,  whether   the  paJg^'to^ 
assignor  may  have  covenanted  for  his  assigns  or  not.  Assignee. 

See  Spencer's  case  (1583),  1  Sm.  L.  C,  and  p.  183,  post. 

Assignment  of  Reversion. 

Before  suing  for  rent,  the   assignee  of  the  reversion  must  give  Notice  to 
notice  to  the  tenant  of  the  assignment  to  him,  but  he  may  avail     ®^^^  " 
himself  of  a  condition  for  re-entry  on  breach  of  covenants  other  than 
the  covenant  to  pay  rent  without  any  such  notice. 

4  Ann.  c.  16,  s.  10  ;  Scaltoch  v.  Harslon,  1  C.  P.  Div.  106,  and  p.  279  post. 

Both  the  assignee  of  part  of  the  reversion  in  the  premises  and  the  Assignment 

„     ,  .p,on  •  11  J    of  Part  of 

assignee  of  the  reversion  of  part  oi  the  premises  may  sue  and  be  sued  Reversion, 
on  the  covenants  in  respect  of  the  part  assigned  or  apportioned  to  jJJJ^g°^g-Qj^ 
him.  of  Part. 

See  Stevenson  v.  Lmnhard  (1802),  2  East,  375  ;  6  R.  R.  511  ;  Law  of  Property 
Amendment  Act,  1859  ;  Conveyancing  Act,  1881,  ss.  10—12,  and  p.  282, 
post. 

Assignment  of  Term. 
Every  tenant,  except  a  tenant  by  sufferance,  may  assign  or  sub-let.  Right  to 
unless  expressly  restrained  by  the  contract  of  tenancy  from  doing  so.    ^^^^^• 

See  Church  v.  Broicn  (1808),  15  Ves.  258  ;   10  R.  R.  74,  and  p.  283,  post, 

A  sub-lease  for  the  whole  term,  or  for  a  period  beyond  it,  is  an  Sub-lease, 
assignment,  and  puts  the  sub-tenant  in  the  place  of  the  tenant. 
See  Beardman  or  Beardmore  v.  Wilson  (1868),  L.  R.,  4  C.  P.  57,  and  p.  292,  post. 
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Liability  of 
JLessco  and 
Assignee. 


Bankruptcy. 


A  lessee  assigning  remains  liable  on  his  covenants,  but  an  assignee 
may  assign  over  to  a  pauper.  By  such  assignment  the  assignee  frees 
himself  from  all  liability  to  the  lessor,  but  his  liability  to  the  assignor 
continues. 

See  T/iurshi/v.  Phnit,  1  Wms.  Saund.   241  ;  Taj/lor  v.   Sfinm  (1797),  1  B.  &  P. 
21  ;  4  R.  R.  759,  and  289,  post. 

Upon  the  bankruptcy  of  the  tenant  the  tenant's  estate  in  the  pre- 
mises is  assigned  by  law  to  his  trustee  in  bankruptcy,  who  may, 
within  three  months  after  his  appointment,  disclaim  that  estate, 
n-ith  leave  of  the  Banlirupicy  Court,  if  the  tenant  has  sub-let  or 
assigned,  or  the  property  leased  is  let  for,  and  is  worth,  20?.  a  year 
or  more,  or  the  tenant's  estate  is  not  being  summarily  administered, 
or  if  the  landlord  having  notice  of  the  trustee's  intention  to  disclaim, 
requires  the  matter  to  bo  brought  before  the  Court,  and  in  other 
cases  without  any  such  leave. 

If  any  person  interested  requires  the  trustee  to  decide  whether  he 
will  disclaim  or  not,  and  he  does  not  decide  within  28  days,  the 
option  to  disclaim  is  gone,  and  the  tenant's  estate  is  absolutely 
vested  in  him  with  its  burdens  and  benefits. 

If  no  disclaimer  is  executed,  the  trustee  is  personally  liable  on 
the  covenants  of  the  lease,  with  a  right  to  be  indemnified  out  of  the 
assets  of  the  bankrupt's  estate. 

The  disclaimer  determines  the  rights  and  liabilities  of  the  tenant, 
and  of  his  estate  in  the  lease,  as  from  the  date  of  the  disclaimer, 
and  discharges  the  trustee  from  personal  liability  as  from  the  date  of 
his  appointment,  but  does  not  affect  the  rights  or  liabilities  of  any 
other  person. 

Bankruptcy  Acts,  18S3  and  1890,  s.  55  and  s.  13,  and  p.  291,  post. 

The  covenant  not  to  assign  without  licence  is  not  broken  by  an 
assignment  by  bankruptcy,  but  a  proviso  for  re-entry  on  the  tenant's 
bankruptcy  is  good. 

Dos  V.  Bevan  (1815),  3  M.  &  S.   353  ;  16  R.  R.  293  ;  Hoe  v.  Gallicrs  (1787), 
2  T.  R.  133  ;   1  R.  R.  445,  and  p.  303,  post. 


Death.  The  tenant's  estate  is  personal  property,  and  passes  to  his  per- 

sonal representatives.     In  Scotland  the  tenant's  interest  passes  to  his 
heirs. 

An  executor  cannot  waive  a  term,  although  it  be  worth  nothing ; 
he  must  either  renounce  the  executorship  in  toto  or  not  at  all. 

Ruhery  t.  Stevens,  4  B.  &  Ad.  244,  and  p.  323,  post. 


Recovery  of  Premises  by  Landlord.  Ixxiii 

Personal  representatives  are  personally  liable  for  rent  only  up  to  the  Personal 

„     ,  .  Liability  of 

value  of  the  premises.  Executor. 

Personal  representatives  having  satisfied  all  existing  liabilities  on 
a  lease,  and  having  set  apart  a  sufficient  sum  to  answer  any  future 
liquidated  liability,  may  assign  the  lease  to  a  purchaser  and  distribute 
assets.  Thereupon  the  personal  liability  of  the  personal  representa- 
tives is  extinguished,  but  the  landlord  may  follow  the  assets  in  the 
hands  of  the  beneficiaries. 

Law  of  Property  Amendment  Act,  1859,  s.  27,  p.  328,  post. 

In  cases  to  which  the  above  two  paragraphs  are  not  ap]3licable,  the 
personal  representatives  of  a  tenant  are  personally  liable  upon  his 
covenants,  if  they  enter  upon  the  demised  premises,  but  otherwise  not. 

See  Tremeere  v.  Morison  (1834),  1  B.  N.  C.  86,  p.  325,  post. 


Recovery  of  Premises  by  Landlord. 

A  right  of  re-entry  for  breach  of  covenant  or  condition  (except  the  Notice  before 
covenant  against  alienation,  or  in  a  mining  lease  to  allow  inspection  ^^rfeiW^*°'' 
of  books,  and  the  condition  for  forfeiture  on  bankruptcy,  or  taking 
the  lessee's  interest  in  execution)  is  not  enforceable  unless  the  landlord 
has  served  on  the  lessee  a  notice  requii'ing  him  to  remedy  the  breach 
complained  of,  and  the  lessee  has  failed  to  remedy  the  breach  (if 
remediable),  and  also  to  satisfy  the  landlord  by  some  pecuniary 
compensation. 

Conveyancing  Act,  1881,  s.  14,  p.  368,  post. 

If  the  tenant's  term  has  expired  or  been  duly  determined  by  a  Summary 
notice  to  quit,  or  become  liable  to  forfeiture  for  non-payment  of  rent,  a^ainTt^^* 
the  landlord  may,  in  an  action  for  the  recovery  of  the  premises,  Tenant 
obtain  final  judgment  for  such  recovery  from  a  judge  in  chambers  on 
affidavit  by  himself  or  any  other  person  who  can  swear  positively  to 
the  facts,  verifying  the  cause  of  action  and  swearing  that  there  is  no 
defence  thereto. 

R.  S.  C.  1883,  Order  XIV.,  p.  867,  post. 

If  neither  the  value  nor  the  rent  of  the  premises  exceed  50/.  a  year,  Action  in 
and  the  tenant  refuse  to  deliver  up  possession  at  the  end  of  the  where 
tenancy,  the  landlord  may  sue  the  tenant  or  person  holding  through  ^g^^^^g^j, 
him  in  the  county  court  of  the  district  in  which  the  premises  lie ; 
and  the  judge  of  such  county  court  may,  on  proof  of  the  landlord's 
title  and   other   matters,  order   possession  to   be   given   up   to   the 
landlord. 

County  Coui-ts  Act,  1888,  s.  138,  p.  883,  post. 
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Action  in  If  neither  the  value  nor  the  rent  of  the  premises  exceed  50/.  a  year, 

where^nt^  and  the  rent  be  in  arrear  for  one  half-year,  and  the  landlord  be 
in  Arrear.  entitled  to  re-enter  for  non-payment  of  rent,  the  landlord  of  any 
premises  may,  without  any  formal  demand  for  re-entry,  sue  the 
tenant  in  the  county  court  of  the  district  where  the  premises  lie. 
Thereupon,  unless  the  tenant  in  5  days  pay  the  rent,  on  proof  of  no 
sufficient  distress  being  found  on  the  premises  and  other  matters,  the 
judge  of  such  county  court  will  order  possession  to  be  given  up  to 
the  landlord  in  not  less  than  4  weeks,  unless  the  rent  and  costs  be 
sooner  paid. 

County  Courts  Act,  1888,  s.  139,  p.  890,  post. 

Action  in  If  neither  the  value  nor  the  rent  of  the  premises  exceed  50/,  a  year, 

ki^"rdhi  ^^^"^  the  landlord  may,  upon  any  cause  of  forfeiture  whatsoever,  eject  the 

Cases.  tenant  by  action  brought  in  the  county  court  of  the  district  where 

the  premises  lie.     But  if  the  causes  of  action  be  either  non-payment 

of  rent  or  holding  over,  the  landlord  must  follow  the  special  procedure 

provided  for  such  causes  of  action. 

County  Courts  Act,  1888,  s.  59,  p.  896,  post. 


Recovery 
before 
Justices  of 
Premises 
hel'd  over. 


If  the  tenant  occupy  at  will  or  for  a  term  of  not  more  than  7  years, 
or  at  a  rent  of  not  more  than  20/.  a  year,  and  refuse  to  quit  at  the 
end  of  the  tenancy,  the  landlord  may  summon  the  tenant  before  two 
justices  of  the  peace,  who,  upon  proof  of  the  landlord's  claim  and 
other  matters,  may  issue  a  warrant  to  the  constables  of  the  district 
commanding  them  to  give  possession  within  a  period  not  less  than  21 
nor  more  than  30  daj^s  from  the  date  of  the  warrant.  But  the 
execution  of  the  warrant  may  be  stayed  if  the  tenant  will  become 
bound  with  sureties  to  sue  the  landlord  for  trespass. 

Small  Tenements  Recovery  Act,  1838,  p.  901,  post. 


Recovery 
before 
Justices  of 
deserted 
Premises. 


If  a  tenant  at  rack-rent,  or  at  a  rent  of  three-fourths  of  the  yearly 
value  of  the  demised  premises,  be  in  arrear  for  one  half-year's  rent, 
and  desert  the  demised  premises,  and  leave  no  sufficient  distress 
thereon,  two  or  more  justices  of  the  peace  may  view  the  premises  at 
the  request  of  the  landlord,  and  affix  thereon  a  notice  stating  what 
day,  at  the  distance  of  14  days  at  least,  they  will  return  to  take  a 
second  view.  If  upon  such  second  view  the  tenant  do  not  pay  the 
rent,  or  if  there  be  no  sufficient  distress  upon  the  premises,  the 
justices  may  put  the  landlord  into  possession,  and  the  contract  of 
tenancy  becomes  void. 


Distress  for  Rent   Act, 
p.  908,  post. 


1737,   s.   IG;  Deserted  Tenements  Act,    1817,  and 
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Criminal  Law. 

If  a  person  let  any  house  or  room  in  which  any  person  has  been  Letting 
suffering  from  an  infectious  disorder,  without  having  such  house  or  Hou°se. 
room  disinfected,  he  is  liable  to  a  penalty  of  20/.,  and  if  he  falsely 
answer  any  question  of  an  intending  tenant  as  to  an  infected  person 
being,  or  having  been  within  6  months,  on  the  premises,  he  is  liable 
to  a  penalty  of  20/.,  or  a  month's  imprisonment  with  hard  labour. 

Public  Health  Act,  1875,  ss.  128,  129,  and  p.  913,  post. 

Any  tenant  stealing  any  fixture  is  guilty  of  felony,  and  is  liable  to  Larceny  by 
two  years'  imprisonment,  with  whipping,  if  a  male ;  and,  if  the  value 
of  the  fixture  exceed  5/.,  to  penal  servitude  for  7  years. 

Larceny  Act,  1861,  s.  74,  and  p.  915,  post. 

Any  tenant  unlawfully  demolishing  any  building  demised  to  him  Demolition  by 
or  severing  any  fixtm-e  from  the  freehold,  is  guilty  of  a  misdemeanour,  tenant. 
and  liable  to  fine  or  imprisonment,  or  both,  at  the  discretion  of  the 
Court. 

Malicious  Damage  Act,  1861,  s.  13,  and  p.  916,  post. 


DEFECTS  IN  THE  LAW. 


Notwithstanding  the  pretty  frequent  (see  p.  xi,    ante)    statutory  Forcible 
amendments  of  the  law  of  landlord  and  tenant,  it  is  still  very  far  ^°*^- 
from  perfect.     For  instance  : — 

1.  The  statutes  of  forcible  entry  (see  p.  916,  post),  dating  as  they 
do  from  the  days  of  Eichard  the  Second,  greatly  need  consolidation  | 
and  amendment,  and  perhaps  press  too  hardly  on  landlords,  who,  in  I 
cases  where  rent  is  unpaid,  and  there  is  no  express  power  of  re-entry,  , 
are  (see  p.  347,  post)  in  rather  too  difficult  a  position. 

2.  The  vicious  and  absui'd  system  of  granting  leases  for  lives  other  Lease  for 
than  those  of  the   tenants  themselves  (abolished  by  His  Majesty  the  "^^'^^' 
King  (see  p.  19,  post)  upon  the  Duchy  of  Cornwall  estates  in  1863) 

should  at  least  be  prohibited  for  the  future.  ' 

3.  The   doubt  (see   p.    213,   post),  whether  sealed   leases  require  signature  of 
signature  also,  should  be  solved  by  legislation. 

4.  The  personal  liability  of  the  representatives  of  deceased  lessees  Personal 
for  breaches  of   covenants  other  than  that   for  rent,  as   settled  in  Executors. 
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Tremeere  v.  Monson  (with  which  Lord  Wensleydale  disagreed,  see 
p.  372,  post),  should  be  superseded  by  a  liability  up  to  assets  only. 

5.  The  personal  liability  of  non-disclaiming  trustees  in  bankruptcy, 
as  settled  in  Tit tc Hon  v.  Cooper  (see  p.  212  (r),post),  should  be  super- 
seded by  a  liability  up  to  assets  only. 

G.  The  power  of  an  assignee  to  assign  over  to  a  pauper,  as  settled 
in  Onslow  v.  Corric  (p.  289,  post),  and  thus  fi'ee  himself  from  liability 
to  the  lessor,  should  be  taken  away. 

7.  The  curious  distinction  in  statutory  insurance  law  that  an 
insuring  tenant  is  bound  to  expend  insurance  money  in  rebuilding, 
but  that  an  insuring  landlord  is  not  (see  Leeds  v.  Cheetham,  p.  463, 
post),  should  bo  done  away  with,  and  either  both  or  neither  should 
become  bound  so  to  expend  it. 

8.  The  power  of  seizing  one  man's  goods  for  another  man's  debts, 
which  the  law  of  distress  confers  by  allowing  any  goods  not  specially 
exempted  to  be  seized  for  rent,  whether  belonging  to  the  tenant  or 
not — so  severely  and  justly  denounced  by  Lord  Blackburn  in  Lyons 
V.  Elliott  (see  p.  496  (.s))— should  be  thoroughly  overhauled. 

9.  The  law  of  "  quiet  enjoyment "  should  be  revised  by  the  light 
of  Budd- Scott  v.  Daniell  (see  p.  757,  post),  and  Davis  v.  Town 
Properties  Lnvcstment  Corjjoration  (see  p.  764,  post). 

10.  The  law  of  relief  against  forfeitm-e  should  be  extended  to 
forfeiture  for  disclaimer  of  a  landlord's  title  (see  p.  410,  post),  and  in 
cases  of  non-payment  of  rent  should  be  assimilated  to  that  of  relief 
of  forfeiture  for  other  causes. 

11.  The  exception  of  alienation  without  licence  from  the  law  of 
relief  against  forfeiture  should  be  abolished  in  cases  where  a  landlord 
by  reason  of  absence  or  otherwise  cannot  be  communicated  with. 

12.  The  law  of  Stacei/  v.  Hill  (p.  313,  post),  that  the  liability  of  a 
guarantor  of  rent  is  determined  by  a  disclaimer  in  bankruptcy,  should 
be  reversed. 

13.  Though  corn-rent  on  a  sliding  scale  might  perhaps  be 
authorised  in  the  case  of  college  and  other  settled  land,  the  Eliza- 
bethan statute  by  which,  as  confirmed  by  a  statute  little  more  than 
100  years  old  (see  p.  433,  post),  college  leases  are  made  void  unless 
they  reserve  a  third  part  of  the  rent  in  corn,  ought  to  be  repealed. 
No  English  statute  (see  Wharton's  Law  Lexicon,  tit.  "  Obsolete," 
citing  T//C  India  {No.  2),  33  L.  J.  Adm.  133)  becomes  legally  obsolete 
by  mere  non-user. 
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Sect.  1. — General///. 

J^LL  persons  v/lio  are  not  under  any  legal  disability  may  grant 
leases  for  sncli  terms  as  are  not  inconsistent  with  the  nature  and 
quantity  of  the  estates  which  they  have :  but  if  a  lease  be  made  for  a 
longer  term  than  the  estate  of  the  lessor  will  warrant,  it  will  generally 
operate  as  a  valid  demise  during  so  much  of  the  term  as  he  has 
power  to  grant.     Thus,  if  a  tenant  for  life  demise  by  deed  for  a  long 

L.T.  •  1 


Cn.I.SECT.  1. 

Who  man  lease 

generaUij. 

Person  having' 
more  Right  of 
Entry  may 
demise. 


Lessor's 
Title. 


Lease  by 
Estoppel. 


Chap.  I. — By  whom  Terms  gramted. 

term  (say  ninety -nine  years),  it  will  operate  as  a  valid  lease  during 
his  life  (r/). 

At  one  time  it  was  necessary  that  the  party  granting  the  lease, 
who  is  called  the  lessor,  should  bo  in  possession  of  the  lands  intended 
to  he  leased  or  in  receipt  of  the  rents  and  profits  thereof ;  for  if  he 
had  a  mere  right  of  entry,  he  could  not  grant  it  to  another  {h). 
But  hy  the  Eeal  Property  Act,  1845  (c)  (8  &.  9  Vict.  c.  106),  s.  6, 
not  only  contingent,  executory  and  futui-e  interests,  and  possibilities 
coupled  with  an  interest,  but  also  "aright  of  entry  whether  immediate 
or  future,  and  whether  vested  or  contingent,  into  or  upon  any 
tenements  or  hereditaments  in  England  of  any  tenure,  may  be 
disposed  of  by  deed."  This  enactment  does  not  relate  to  a  right 
to  re-possess  or  re-enter  for  a  condition  broken,  but  only  to  an 
original  right  where  there  has  been  a  disseisin,  or  where  the  party 
has  a  right  to  recover  lands,  and  his  right  of  entry  and  nothing  but 
that  remains  ((/). 

A  lease  is,  both  in  contemplation  of  law  and  in  fact,  a  conveyance 
of  the  demised  premises  for  the  term  therein  mentioned,  subject  to  tho 
rent,  covenants,  and  conditions.  It  usually  contains  a  very  qualified 
and  restricted  covenant  for  quiet  enjoyment,  such  as  any  person 
may  safely  enter  into  who  never  had  title  to  the  demised  premises  {e) . 
By  the  Vendor  and  Purchaser  Act,  1874  (37  &  38  Vict.  c.  78),  s.  2, 
it  is  enacted  that  "  under  a  contract  to  grant  or  assign  a  term  of 
years,  whether  derived  or  to  be  derived  out  of  a  freehold  or  leasehold 
estate,  the  intended  lessee  or  assign  shall  not  be  entitled  to  call  for 
the  title  to  the  freehold ; "  and  by  the  Conveyancing  and  Law  of 
Property  Act,  1881  (44  &  45  Vict.  c.  41),  ss.  3  and  13,  there  are 
similar  enactments  as  to  the  title  to  a  leasehold  reversion ;  but  all 
these  enactments  are  "  subject  to  any  stipulation  to  the  contrary  in 
the  contract." 

As  to  lease  by  estoppel,  see  post,  Ch.  V.  Sect.  22. 


Sect.  2, — By  Tenants  in  Fee. 

Tenants  in  fee  may  make  leases  without  limit  or  restraint,  for  any 
number  of  lives  or  years,  and  upon  such  terms  and  conditions  as  they 


(a)  Bragg  v.  Wiseman,  Brownlow  &  G.  22. 

(A)  See  Boc  d.  Williams  v.  Evans,  1 
C.  B.  717. 

(c)  This  "short  title"  of  8  &  9  Vict. 
c.  106  is  deriveil  from  the  Short  Titles 
Act,  189G  (59  &  GO  Vict.  c.  14),  which  gave 
numerous  short  titles  to  Acts  not  having 
them  before,  and  repealed  but  re- enacted 
the  Shoit  Titles  Act.  1892  (.55  &  5G  Vict. 
0.  10),  which  had  also  conferred  nurncrous 
short  titles.     Acts  passed  in  or  after  1845 


have  short  titles  given  to  them  by  them- 
selves in  gradually  increasing  number,  and 
now  every  Act  has  a  short  title  so  given. 
In  the  following  pages  every  Act  having  a 
short  title  is  cited  by  that  title  and  by  the 
regnal  year  and  chapter  as  well. 

{(l)  ilxnt  V.  Bishop,  8  Exch.  675,  680  ; 
22  L.  J.,  Ex.  :i37  ;  Hunt  v.  Remnant, 
9  Exch.  635  ;  23  L.  J.,  Ex.  135  ;  Bennett 
V.  Herring,  3  C.  B.,  N.  S.  370. 

{e)  See  post,  Ch.  XVII.  Sect.  8  (b). 


Sect.  3. — Lease  by  Tenants  in  Tail.  3 

may  think  fit  (/) .     A  lease  of  lands  of  wMch  tlie  lessor  was  seised  in  Ch.  I.  Sect.  2. 
fee,  and  of  otlier  lands  of  wliieli  he  was  seised  for  life  (with  power  of       Lease  by 
leasing),  at  one  entire  rent,  hut  which  was  not  well  executed  according       '"p'J^  *'* 
to  the  power,  was  held  to  be  good  after  the  death  of  the  lessor  for  the 
lands  held  by  him  in  fee,  though  not  for  the  other  lands  {g) . 


Sect.  3. — By  Tenants  in  Tail. 


By  the  common  law  a  tenant  in  tail  could  make  no  lease  which  At  Common 
would  bind  his  issue  in  tail,  or  remaindermen,  or  the  reversioner. 

By  the  Fines  and  Eecoverics  Act,  1833  (3  &  4  Will.  4,  c.  74),  s.  15,  gj^'^^«'^-^t^^^° 
"  every  actual  tenant  in  tail,"  [i.e.,  every  tenant  of  an  estate  tail  Recoveries 
which  shall  not  have  been  barred,]  "  whether  in  possession,  remainder,  "^•'t,  1S33. 
contingency,  or  otherwise,  shall  have  /////  poicer  to  dispose  of,  for  an 
estate  in  fee  simple  absolute,  or  for  any  less  estate,  the  lands  entailed," 
as  against  the  issue  in  tail,  and  all  persons  whose  estates  are  to  take 
effect   after  the  determination  or  in  defeasance  of   the  estate  tail. 
But  by  sect.  21,  this  power  is  not  given  to  expectant  heirs  or  issue 
in  tail. 

A  lease  for  any  number  of  years,  or  for  a  life  or  lives,  is  a  "  disposi-  A  Lease  is  a 
tion  " 2^ro  tanto  within  the  meaning  of  the  above  Act.    But  by  sect.  34,  tion  "^^ro" 
if  there  be  a  protector  of  the  settlement,  his  consent  is  necessary  to  ^^'"io. 
make  the  lease  valid,  not  as  against  the  issue  in  tail,  but  as  against 
persons  whose  estates  are  to  take  effect  after  the  determination  or  in 
defeasance  of  the  estate  tail ;  and  if  the  tenant  in  tail  making  the 
disposition  is  a  married  woman,  the  concurrence  of  her  husband  is 
necessary  to  give  effect  to  the  same ;  and  any  deed  which  may  be 
executed  by  her  for  effecting  the  disposition  must  be  acknowledged 
by  her  before  a   judge,  or  before  a  perpetual   or  special   commis- 
sioner (/(),  or  before  a  county  court  judge  (/). 

By   sect.  41,  no   assurance   by  which   a   disposition   of   lands   is  larolment 
effected  under  the  Act  by  a  tenant  in  tail  thereof  {e.rcept  a  lease  for  ^^^.^^ 
any  term   not   exceeding  twenty-one  years  at  a  rack  rent    or   not   less 
than  one-sixth  of  a  rack  rent)  has  any  operation  under  the  Act  unless 
it  be  enrolled  in  the  Court  of  Chancery  (/<)  within  six  months  after 
execution. 

A  lease  for  years  by  a  tenant  in  tail,  not  made  in  pursuance  of  the 
Fines  and  Eecoveries  Act,  was  not  absolutely  determined  by  his  death, 
but  the  issue  in  tail  was  at  liberty  either  to  affirm  or  avoid  it,  as  he 

(/)  Com.  Dig.  Estates  by  Grant  (G.  2).  (45  &  46  Vict.  c.  39). 

\g)  Doe  d.   Vaityhan  v.  Meijler,  2  M.  &  S.  (i)  County  Courts  Act,  1888.  s.  184,  rc- 

276  ;   15  R.  R.  244.  enacting  sect.  73  of  the  Act  of  1856. 

(/i)  Sect.  40 ;  sect.  79,  as  amended  by  (/.)  Now  the  Chancery  Division  of  the 

sect.   7  of  the    Conveyancing  Act,   1882  High  Court ;  Judicature  Act,  s.  31. 

1(2) 
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miglit  tliiuk  fit  (/).  Acceptance  by  the  issue  iu  tail  of  the  rent  (;>j), 
or  bringing  an  action  for  the  recovery  thereof,  or  an  action  of  waste, 
were  considered  such  acts  as  amounted  to  a  confirmation  of  the  lease, 
because  they  plainly  manifested  an  intent  to  continue  the  lessee  in 
possession  upon  the  terms  of  his  lease.  A  lease  at  common  law  by 
the  tenant  in  tail  differs  from  a  rent  granted  by  such  tenant ;  for  the 
last  is  void  by  the  death  of  the  grantor :  whereas  the  former  is  only 
voidable  by  the  issue  in  tail,  whose  acceptance  of  rent  amounts  to  a 
confii'mation  {n). 

The  power  of  tenants  in  tail  to  grant  leases,  &c.,  pursuant  to  the 
Fines  and  Eecoveries  Act,  was  unaffected  by  the  Settled  Estates  Act, 
1856  (19  &  20  Vict.  c.  120),  and  1877  (40  &  41  Yict.  c.  18),  but  those 
Acts  successively  allowed  the  Court  of  Chancery  and  the  Chancery 
Division  of  the  High  Court  to  authorize  leases  by  a  tenant  in  tail. 
And  the  Settled  Land  Act,  1882  (45  &  46  Yict.  c.  38),  s.  38,  confers 
upon  a  tenant  in  tail  the  same  powers  under  that  Act  as  that  Act 
confers  upon  a  tenant  for  life,  so  that  leases  made  after  the  Act  of 
1882  came  into  operation  [i.e.,  after  the  31st  December,  1882]  are 
not  subject  to  the  operation  of  the  Fines  and  Recoveries  Act,  but 
may  be  made  in  all  ways  as  a  lease  by  a  tenant  for  life.  The  like  is 
the  case  with  a  tenant  in  tail  after  possibility  of  issue  extinct,  that  is, 
where  one  is  tenant  in  special  tail,  and  the  person  from  whose  body 
the  issue  was  to  spring  dies  without  issue,  or,  having  issue,  that  issue 
becomes  extinct  (o).     See  therefore  the  next  section. 


Sect.  4. — Lease  hy  Tenant  for  Life. 


At  Common 
Law. 


(a)  At  Common  Law. 

At  common  law  a  tenant  for  his  own  life  (not  having  any  special 
power  to  grant  leases)  can  make  no  leases  to  continue  longer  than  his 
own  life  ( p) .  This  inconvenience  to  the  tenant  was  partially  modified 
by  the  right  to  ''  emblements  "  [q),  for  which  was  substituted  by  the 
Landlord  and  Tenant  Act,  1851  (14  &  15  Yict.  c.  25),  s.  1  (post, 
Appendix  A.  sect.  4),  the  right  of  the  lessee  of  "  a  farm  or  lands  "  to 
hold  until  the  expiration  of  the  current  year  of  the  tenancy,  at  which 
expiration  he  becomes  bound  to  quit  without  any  notice  to  quit. 


[Vj  Bac.  Abr.  tit.  Lea*cs  (D.). 

(»i)  JJoe  d.  SritithoHscx.  Jcnki)in,  5  Binj?. 
469 ;  7  L.  J.,  C.  P.  182  ;  30  R.  R.  780  ; 
Doe  d.  PhiUips  v.  RoUings,  4  C.  B.  188. 

(«)  Cruise's  Dig.  tit.  II.  c.  2,  s.  8  ;  Bro. 
Abr.  tit.  Grrrnt,  145;  2  Ld.  Eaym.   779; 


Andrew  v.  Pearce,  1  New  R.  158  ;  8  R.  R. 
776. 

(o)  2  Blac.  Com.  124. 

{]))  Bac.  Abr.  tit.  Leases  (I.) ;  Adams 
T.  Gibneif,  6  Bing.  656  ;  31  R.  R.  514. 

((?)  See  peat,  Ch.  XX.  Sect.  3. 


Sect.  4. — Lease  by  Tenant  for  Life.  6 

Ch.  I.  Sect.  4. 
•    7   T>  Lease  by 

(b)    Under  bpccial  Fotccrs.  Tenant  for 

life. 

The  settlements,  however,  whether  by  deed  or  will,  under  which  a  ^^^ 

tenant  for  life  holds  his  estate,  frequently  contain  "special  powers  of  powers  of 
leasing,"  enabling  the  tenant  for  life  to  make  leases  binding  after  his  Leasing:, 
death,  for  a  limited  period,  upon  the  parties  in  remainder.  Where 
these  powers  did  not  exist,  or  were  found  to  be  insufficient,  they  were 
in  many  cases  conferred  or  enlarged  by  private  Act  of  Parliament.  In 
1856  these  private  Acts  were  in  a  great  measure  rendered  unnecessary 
by  sect.  32  of  the  general  "  Settled  Estates  Act,  1856  "  (19  &  20 
Viet.  c.  120),  which  empowered  tenants  for  life  to  make  leases  for  any 
term  not  exceeding  21  years,  but  did  not  apply  to  leases  by  tenants 
for  life  under  settlements  before  the  passing  of  the  Act. 


(c)    Under  Settled  Estates  Act,  1877. 

The  Act  of  1856  was  repealed  but  in  great  part  re-enacted  by  the 
Settled  Estates  Act,  1877  (10  &  41  Vict.  c.  18),  s.  46  of  w^hich  Act 
replaced  sect.  32  of  the  Act  of  1856,  in  terms  which,  although  they  were 
entirely  superseded  {i\ioMg}i  not  expressly  repealed),  r/s /ro»^  the  com- 
mencement of  the  Settled  Land  Act,  1882,  by  the  more  comprehensive 
enactments  of  that  Act  presently  to  be  referred  to,  it  is  desii-able  to 
set  out  here  for  comparison  with  the  Act  of  1882,  though  the  time  has 
probably  gone  by  for  setting  aside  as  invalid  (r)  any  lease  under  the 
Act  of  1877. 

Sect.  46  of  the  Act  of  1877  allowed  any  person  entitled  to  the  Settled 
rents  and  profits  of  any  settled  estates  for  any  life,  or  lives,  or  for  any  1877.— 
greater  estate,  either  in  his  own  right  or  in  right  of  his  wife,  unless  LS'e'''&c.^'''^ 
the  settlement  should  contain  an  express  declaration  to  the  contrary,  ma/ grant 
and  also  any  person  entitled  to  the  rents  and  profits  of  any  unsettled  ^fy^ars!' 
estates  as  tenant  by  the  curtesy,  or  in  dower,  or  in  right  of  a  wife 
seised  in  fee,  without  any  applicatio)i  to  the  court,  to  demise  the  same 
or  any  part  thereof,  except  the  principal  mansion-house  and  other 
lands  usually  occupied  therewith,  from  time  to  time  for  any  term  not 
exceeding  21  years.     The  section  fmiher  pro\'ided  that  every  such 
demise   should  be   made   by  deed;  that   the   best  rent   that   could  Demise  to  be 

^        ,  . ,       ,        .       by  Deed  at 

reasonably  be  obtained  should  be  thereby  reserved ;  that  the  demise  Best  Eent. 
should  not  be  made  without  impeachment  of  waste  (;■),  and  should  Waste, 
contain  a  covenant  for  payment  of  rent  and  such  other  usual  and 
proper  covenants  as  the  lessor  should  think  fit ;    and  also  a  condition 
of  re-entry  on  non-payment  of  the  rent  for  a  period  of  28  days,  or 

(»•)  As  in  Davie*  v.  Davifs,  36  W.  R.  399,  and  p.  6,  post, 
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some  less  period  to  bo  specified ;  and  that  a  counterpart  of  every  deed 
of  lease  should  he  executed  by  the  lessee  (s) . 

This  section  did  not  apply  to  a  case  where  trustees  had  the  manage- 
ment of  an  estate,  of  which  they  paid  the  net  annual  rents  to  the 
tenant  for  life  (/).  In  such  a  case  the  tenant  for  life  was  not  even 
entitled  to  petition  under  the  Act  (?/). 

By  sect.  47,  following  sect.  32  of  the  repealed  Act  of  1856, 
every  demise  authorized  by  the  last  preceding  section  was  made 
valid  against  the  person  granting  the  same,  and  all  other  persons 
entitled  to  estates  subsequent  to  the  estate  of  such  person  under 
or  by  virtue  of  the  same  settlement,  if  the  estates  be  settled  (.r), 
and  in  the  case  of  imsettled  estates  against  the  wife  of  any  husband 
granting  such  demise  of  estates  to  which  he  was  entitled  in  right  of 
such  wife,  and  against  all  persons  claiming  tlirough  or  under  the 
wife  or  husband  (as  the  case  might  be)  of  the  person  granting  the 


same. 


Where,  however,  the  lease  was  not  as  authorized  by  sect.  46,  tlie 
remainderman  could  get  it  set  aside  upon  coming  into  his  estate,  as 
apj)ears  from  the  case  in  which  a  21  years'  lease  by  a  tenant  for  the 
curtesy  containing  a  covenant  to  repair,  "fair  wear  and  tear  and 
damage  by  tempest  excepted,"  was  set  aside  as  having  been  made 
without  impeachment  of  waste  (//). 

By  sect.  48,  the  execution  of  a  lease  by  the  lessor  "  shall  be  deemed 
sufficient  evidence  "  that  a  counterpart  of  such  lease  lias  been  duly 
executed  by  the  lessee  as  required  by  the  Act. 

By  sect.  57,  the  provisions  in  the  Act  respecting  demises  to  be 
made  without  application  to  the  court,  extended  only  to  settlements 
made  after  the  1st  of  November,  1856. 


Settled  Land 
Act,  1882.— 
Act  of  1882  is 
retrospective 
and  com- 
pulsory. 


(d)  Lease  hy  Tenant  for  Life  under  Settled  Land  Act,  1882. 

The  Settled  Land  Act,  1882  (45  &  46  Vict.  c.  88),  not  only  goes 
far  beyond  the  Settled  Estates  Act  in  the  powers  which  it  gives 
to  a  tenant  for  life,  but  is  retrospective, — that  is,  it  takes  effect 
whether  the  settlement  was  made  before  or  after  the  commencement 
of  the  Act  (sect.  2),  and  is  compulsory, — that  is,  it  takes  effect  whether 
the  settlor  expressed  a  wish  that  it  should  take  effect  or  not  (sect.  51). 


(«)  The  only  material  alteration  T\as  the 
omibsion  of  the  direction  that  the  condition 
of  re-entry  should  apply  to  non-observanco 
of  covenants,  as  well  as  to  non-payment 
of  rent.  As  to  the  Act  j:eiicrally,  see  s.  17, 
post,  and  for  samples  of  private  Acts,  see 
1  ^:  2  Geo.  4,  c.  16  (Pr.),  and  Bray's  Estate 
Act,  18oo  (18  &  19  Vict.  c.  7  (Pr.) ). 

{t)  Taylor  v.  Taylor,  L.  R.,  20  Eq.  297  ; 
44  L.  J.,  Ch.  727  ;  33  L.  T.  89  ;  23  W.  R. 


947,  per  Jessel,  M.R. 

[u)  Id.,  1  Ch.  D.  426. 

[x]  As  to  coucurrence  in  an  application 
to  the  court  on  behalf  of  lunatics,  &c.,  see 
sect.  49. 

(v)  Dalies  v.  Baiies,  38  Ch.  D.  499  ;  58 
L.  T.  514  ;  36  W.  R.  399,  per  Kekewich,  J. 
Observe  that  sect.  6  of  the  Act  of  1882 
expressly  authorizes  (see  p.  7,  post)  a  lease 
involving  waste. 


Sect,  4. — Lease  by  Tenant  for  Life.  7 

The  Act  of  1882  lias  been  amended  by  an  Act  of  1884  as  to  notice  Ch.  I.  Sect.  4. 
to  trustees,  by  an  Act  of  1889  as  to  building  leases  with  option  of    j^^l"r^'J^^^^ 
purchase,  and  by  an  Act  of  1890  as  to  mining  leases  at  a  sliding  '- 

,  J         1     ji  i_L  Amendments 

scale  rent  and  other  matters.  ofActof  1S82. 

Sects.  6,  7,  45,  and  54  of  the  Act  of  1882  are  as  follows : —  Settled  Land 

Act,  1882, 

6.  A  tenant  for  life  may  lease  the  settled  land,  or  any  part  thereof  (~),  or  ss.  G,  7,  45, 
any  easement,  right,  or  privilege  of  any  kind,  over  or  in  relation  to  the  same,  ^• 

for  any  purpose  whatever,  whether  involving  waste  or  not,  for  any  term  waste. 

''  ^  ,.  Duration, 

not  exceeding — 

(i.)  In  case  of  a  building  lease,  ninety-nine  years  ; 
(ii.)  In  case  of  a  mining  lease,  sixty  years  : 
(iii.)  In  case  of  any  other  lease,  twenty-one  years. 

7.  (1.)  Every  lease  shall  be  by  deed,  and  be  made  to  take  effect  in  Deed, 
possession  not  later  than  twelve  months  after  its  date  (a). 

(2.)  Every  lease  shall  reserve   the   best  rent  that  can  reasonably  be  Best  Rent, 
obtained,  regard  being  had  to    any  fine  taken,  and  to  any  money  laid 
out  (i),  or  to  be  laid  out,  for  the  benefit  of  the  settled  land,  and  generally 
to  the  circumstances  of  the  case. 

(3.)  Every  lease  shall  contain  a  covenant  by  the  lessee  for  payment  of  Proviso  for 
the  rent,  and  a  condition  of  re-entry  on  the  rent  not  being  paid  within  a  Ee-entiy. 
time  therein  specified  not  exceeding  thirty  days. 

(4.)  A  counterpart  of  every  lease  shall  be  executed  by  the  lessee  and  Counteii^art. 
delivered  to  the  tenant  for  Hfe  ;  of  which   execution  and   delivery  the 
execution  of  the  lease  by  the  tenant  for  life  shall  be  sufficient  evidence. 

(5.)  A  statement  contained  in  a  lease,  or  in  an  indorsement  thereon,  Evidence, 
signed  by  the  tenant  for  life,  respecting  any  matter  of  fact  or  of  calcula- 
tion under  this  Act  in  relation  to  the  lease,  shall,  in  favour  of  the  lessee 
and  of  those  claiming  under  him,  be  sufficient  evidence  of  the  matter 
stated. 

45.  (1.)  A  tenant  for  Hfe,  when  intending  to  make  a  sale,  exchange,  par-  Service  of 
tition,  lease,  mortgage,  or  charge,  shall  give  notice  of  his  intention  in  that  ^^'Jl^^^^^J' 
behalf  to  each  of  the  trustees  of  the  settlement  (c),  by  posting  registered 
letters,  containing  the  notice,  addressed  to  the  trustees,  severally,  each  at 
his  usual  or  last  known  place  of  abode  in  the  United  Kingdom,  and  shall 

{z)  So  that  a  lease  may  be  made  with  a  (i)  This  does  not  include  money  volun- 
reservation  of  mines:  Gladstone,  In  re,  tarily  laid  out:  Chaivner's  Estate,  In  re, 
Gladstone  v.  Gladstone,  [lUOO]  2  Ch.  101  ;  note  {j),  p.  10,  infra.  _ 
69  L.  J.,  Ch.  455;  82  L.  T.  515;  48  {c)  A  tenant  for  life  has  been  restrained 
W.  R.  531— C.  A.  (Building  Lease),  over-  from  selling  until  trustees  had  been  ap- 
ruling  JVcfiV?  and  NeurU's  Contract,  In  re,  pointed:  Whrchcrh/htY.  TTw //.■«•,  23  Ch.  D. 
[1900]  1  Ch.  90,  per  Kekewich,  J.  The  752  ;  52  L.  J.,  Ch.  274  ;  48  L.  T.  70  ;  31 
donee  of  a  leasing  power  can  grant  a  W.  R.  363,  per  Pearson,  J.  It  is  sub- 
similar  lease  without  express  authority  :  mitted,  however,  that  the  case  of  a  lease 
Luke  of  Kntland's  Settled  Estates,  In  re,  is  distinguishable  from  that  of  a  sale  on 
[1900]  2  Ch.  206  ;  69  L.  J.,  Ch.  603,  per  the  ground  that  property  unlet  is  wasting, 
Byrne,  J.  and  that  no  capital  passes  on   lease,  and 

[a)  The  effect  of   sub-s.  (1)  is  that  an  that  an  injunction  would  not  be  granted 

existing  lease  must  be  surrendered  unless  to    restrain    a    lease    (except    perhaps   a 

it  be  within  one  year  of  expiring  :  Farnell,  mining  lease)  :  and  see  Uattcn  v.  Russell, 

In  re,  33  Ch.  D.  599  ;  35  W.  R.  250.  33  Ch.  D.  334  (also  a  case  of  sale). 
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give  like  notice  to  the  solicitor  for  tlie  trustees,  if  any  such  solicitor  is 
known  to  the  tenant  for  life,  hy  posting  a  registered  letter,  containing  the 
notice,  addressed  to  the  solicitor  at  his  place  of  business  in  the  United 
Kingdom,  every  letter  under  this  section  being  posted  not  less  than  one 
month  before  the  making  by  the  tenant  for  life  of  the  sale,  exchange, 
partition,  lease,  mortgage,  or  charge,  or  of  a  contract  for  the  same. 

(2.)  Provided  that  at  the  date  of  notice  given  the  number  of  trustees 
sliall  not  bo  less  than  two,  unless  a  contrary  intention  is  expressed  in  the 
settlement. 

(3.)  A  person  dealing  in  good  faith  with  the  tenant  for  life  is  not  con- 
cerned to  inquire  respecting  the  giving  of  any  such  notice  as  is  required 
by  this  section. 

54.  On  a  sale,  exchange,  partition,  lease,  mortgage,  or  charge,  a  purchaser, 
lessee,  mortgagee,  or  other  person  dealing  in  good  faith  with  a  tenant  for 
life  shall,  as  against  all  parties  entitled  under  the  settlement,  be  con- 
clusively taken  to  liave  given  the  best  price,  consideration,  or  rent,  as  the 
case  may  require,  that  could  reasonably  be  obtained  by  the  tenant  for  life, 
and  to  have  complied  with  all  the  requisitions  [szV]  of  this  Act. 


Settled  Land 
Act,  1890,. «.  7. 


The  exact  words  of  sect.  7  of  the  Act  of  1890  are  as  follows  : — 

A  lease  for  a  term  not  exceeding  twenty-one  years  at  the  best  rent  that 
can  reasonably  be  obtained  without  fine,  and  whereby  the  lessee  is  not 
exempted  from  punishment  for  waste  may  be  made  by  a  tenant  for 
life— 

(i.)  Without  any  notice  of  intention  to  make  the  same  having  been 

given  under  section  forty-five  of  the  Act  of  1882  ;  and 
(ii.)  Notwithstanding  that  there  are  no  trustees  of  the  settlement  for 

the  purposes  of  the  Settled  Land  Acts,  1882  to  1890  ;  and 
(iii.)  By  any  writing  under  hand  only  containing  an  agreement  instead 
of  a  covenant  by  the  lessee  for  payment  of  rent  in  cases  where 
the  term  does  not  extend  beyond  three  years  from  the  date  of 
the  writing. 


It  is  provided,  however,  by  sect.  5  of  the  Settled  Land  Act,  1884 
(47  &  48  Vict.  c.  18),  that  the  notice  of  intention  to  make  a  sale, 
exchange,  partition  or  lease  may  be  notice  of  a  general  intention,  and 
that  a  trustee  may  waive  notice  either  generally  or  particularly  and 
accept  less  than  one  month's  notice  ;  and  also  by  sect.  7  of  the  Act  of 
1890  (see  supra),  that  in  certain  cases  notice  to  trustees  may  be  dis- 
pensed with. 

Act  of  1882,         The  tenant  for  life  is,  by  sect.  53  of  the  Act,  trustee  for  all  parties 

B8.  53,  54.        interested  under  the  settlement. 

Retainer  by         J3iit  in  Jfidi/oke,  In  re — a  case  not  decided  on  the  construction  of 

Sum  of  Money  the  Settled  Land  Act,  outside  which  it  was  conceded  to  be — it  was 

Paid  on  held  that  in  the  absence  of  mala  fides,  money  paid  to  a  legal  tenant 

(Surrender.  .  .  .,  .        „  .  ^  " 

Eunloke  Lire.  ^^^  ^^^^  ^^  ^^^  consideration  for  accepting  the  surrender  of  a  mining 
lease,  granted  without  recourse  to  the  Settled  Land  Acts,  and  under 
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a  power  contained  in  a  will,  belonged  to  tlie  tenant  for  life  as  a  Ch.I.  Sect.  4. 

casual  profit  (p).  Lemehy 

The  question  of  disputed  leases  by  tenants  for  life  was  fully  eon-       '^"11% 

sidered  in  Mogridge  v.  Clapp  (d),  in  which  a  building  lease  by  a  tenant  

by  the  ciu-tesy  believing  himself  to  be  a  freeholder  was  held  good,  Leases  by 
and   in    Sutherland  v.   Sutherland  (e),  in  which  a   lease  of  a  house  Tenants  for 
by  a  tenant  for  life  to  his  wife  was  set  aside,  but  it  was  intimated  t     '  ^ 

•^  _  _        '  L/ease  to 

that  a  lease  to  a  wife  was  not  per  se  objectionable.     A  lease  for  seven  Wife. 
years  at  25/.  a  year  has  been  set  aside  on  the  ground  that  the  lessee  Lease  for 
had  paid  the  tenant  for  life  20  guineas  to  grant  it  (/)  ;  and  a  widow  -r        ,   ' 
who  was  tenant  for  life  diuing  widowhood  has  been  restrained  from  Widow  to 
granting  a  lease  to  an  intended  second  husband  without  the  consent  Second 
of  the  trustees  of  her  husband's  will  or  the  sanction  of  the  court  (g).     Husband. 

A  lease  is  bad  if  the  rent  be  made  less  than  the  best  in  considera-  Rent  less  than 
tlon  of  the  waiver  of  a  personal  claim  by  the  lessee  on  the  tenant  for  ^rferati'^'^^'f 
life;  and  where  there  was  substantial  though  contradicted  evidence  of  Waiverofper- 
this  and  the  lease  was  sold,  the  Court  of  Appeal  held  that,  assuming  Lesseca^i"inst 
that  the  lease  Avas  voidable  only  and  not  void,  the  title  was  not  such  as  Tenant  tor 
ought  to  be  forced  upon  the  purchaser  on  the  ground  that  it  depended 
on  the  doubtful  question  of  fact  whether  the  vendor  had  himself  pur- 
chased without  notice  of  the  defect  in  the  title  (h). 

The  43rd  section  of  the  Agricultural  Holdings  Act,  1883  (post,  "Best  Rent" 
Ch.  XXL),  authorizes  past  voluntary  expenditure  of  a  tenant  upon  ^o^  Agi-i- 
improvements   to   be  taken   into   account   in   estimating   the   "best  Holdings. 
rent ; "  and,  similarly,  settled  land  may  be  let  for  workino^-men's  "^oi'king- 

IVXgh'  8 

dwellings  at  less  than  the  *'  best  rent,"  under  sect.  14  of  the  Housing  Dwellings. 
of  the  Working  Classes  Act,  1890  (53  &  54  Vict.  c.  70). 

By  sect.  12  of  the  Settled  Land  Act,  1882,  the  power  of  leasing 
under  the  Act  extends  to  the  making  of  a  lease  either  (1)  in  pursuance 
of  a  contract  for  lease  by  a  predecessor  in  title,  or  (2)  for  giving 
effect  to  a  covenant  of  renewal,  or  (3)  a  lease  for  confirming  a  previous 
void  or  voidable  lease. 

By  sect.  10  of  the  Settled  Land  Act,  1890  (substituted  for  sect.  15  Mansion- 
of  the  Act  of  1882,  which  it  repeals),  the  "principal  mansion-house  House, 
on  any  settled   land,   and  the   demesnes   thereof,    and   other  lands 

((■)  HioiloJce,  In  re,  Fitzroij  v.  Iliiiiloke,  Sulhcrland  [Bnke  of),  [1893]   3   Ch    169  • 

[1902]  1  Ch.  941;    71   L.  J.  Ch.  530,  per  62   L.  J.,    Ch.    946;  (39   L.    T.    186;  42 

Swinfen  Eady,  J.     The  o6th  section  of  W.  R.  13;  3  R.  650,  per  Romer,  J. 

the  Act  of  1882  enacts  that  the  powers  of  (/)    Chandler  y.  Bradley,   [1897]    1   Ch. 

the  Act  are  cumulative  on  powers  under  315;   66   L.  J.,  Ch.    214;   75   L.   T.    581  • 

any    settlement,    and    that     in    case    of  45  W.  R.  296,  per  Stii-lino-,  J. 

conflict   the   provisions   of   the  Act   shall  {j)  Middlemas  v.  Slrrens,   [1901]    1    Ch. 

prevail.  574  ;   70  L.  J.,  Ch.  320  ;  84  L.  T.  47  •   49 

{d)  Mogridgex.  Clapp,  [1892]  3  Ch.  382  ;  W.  R.  430,  per  Joyce,  J. 

61    L.    J.,    Ch.    534;   67   L.    T.    100;  40  (//)   Haudman  and   JFilcox's   Contract,  In 

W.  R.  663;  C.  A.  affirming  Kekewich,  J.  re,    [1902]    1    Ch.    699— C.   A.   affirming 

(e)  Sutherland  {Dowager  Duchess  of)  v.  Buckley,  J.,  ib. 
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usually  occupied  there-\vith  "  may  not  be  leased  witliout  tlie  consent  of 
the  trustees  of  the  settlement,  or  an  order  of  tlie  court  (/),  i.e.,  by 
sects.  2,  sub-sect.  9,  and  46  of  the  Act  of  1882,  the  Chancery  Division 
of  the  High  Coiu't ;  "  where  a  house  is  usually  occupied  as  a  farm- 
house, or  where  the  site  of  any  house  and  the  pleasure  grounds  and 
park  and  lands,  if  any,  usually  occupied  therewith,  do  not  together 
exceed  25  acres  in  extent,  the  house  is  not  to  be  deemed  a  principal 
mansion-house  "  within  the  section. 

Special  regulations  respecting  building  and  mining  leases  are  pro- 
vided by  sects.  8 — 11,  the  more  important  of  which  are,  that  in  the 
case  of  a  building  lease,  the  lease  is  to  be  granted  partly  in  con- 
sideration of  the  lessee  having  erected  or  agreeing  to  erect  buildings 
or  having  improved  or  agreeing  to  improve  buildings  (/ ) ,  &c.  (sect.  8, 
Bub-sect.  1) ;  "  that  a  peppercorn  rent,  or  a  nominal  or  other  rent  less 
than  the  rent  ultimately  payable,  may  be  made  payable  for  the  first 
five  years,  or  any  less  part  of  the  term"  (sect.  8,  sub-sect.  2),  that 
in  the  case  of  a  mining  lease  the  rent  may  vary  according  to  the 
quantities  of  the  mineral  gotten  (sect.  9),  and  that,  in  the  case  of 
either  kind  of  lease,  the  court  may  authorize,  in  accordance  with  the 
proved  circumstances  of  the  district,  leases  "  for  any  term,  or  in 
perpetuity,  at  fee  farm  or  other  rents,  sccm^ed  by  condition  of  re-entry 
or  otherwise,  as  in  the  order  of  the  court  expressed." 

The  Settled  Land  Act,  1889  (52  &  53  Vict.  c.  36),  provides  that 
*'  any  building  lease  and  any  agreement  for  granting  building  leases  " 
under  the  Act  of  1882  may  contain  an  option  "  to  be  exercised  at 
any  time  within  an  agreed  number  of  years  not  exceeding  ten,  for  the 
lessee  to  purchase  the  land  leased  at  a  price  fixed  at  the  time  of  the 
making  of  the  lease  or  agreement  for  the  lease,  such  price  to  be  the 
best  which  having  regard  to  the  rent  reserved  can  reasonably  be 
obtained,  and  to  be  either  a  fixed  sum  of  money,  or  such  a  sum  of 
money  as  shall  be  equal  to  a  stated  number  of  years'  purchase  of 
the  highest  rent  reserved  by  the  lease  or  agreement." 

The  Settled  Land  Act,  1890  (53  &  54  Vict.  c.  69),  s.  8,  provides 
that  "in  a  mining  lease  the  rent  may  be  made  to  vary  according  to 
the  price  of  the  minerals  or  substances  gotten,  or  any  of  them," 
which  "price"  may  be  "the  saleable  value,  or  the  price  or  value 


(i)  See  Bruce  v.  Aylesbury  (Marquis  of), 
[1892]  A.  C.  3.56 ;  62  L.  J.,  Ch.  685 ;  68 
L.  T.  787  ;  11  W.  R.  50.5  (order  for  sale 
of  mansion-kousc  refused)  ;  Sut/ierlatid  v. 
Hutherlaml,  [1893]  3  Ch.  169,  and  ante, 
note  («)  (lease  granting  easement  over 
park  occupied  with  principal  man&ion- 
house  held  void). 

[j)  Past  voluntary  improvements  avb 
not  included  so  as  to  justify  the  tenant 
for  life  in  taking  less   than   the   "best 


rent :  "  C'hawner''s  Settled  Estaten,  In  re, 
[1892]  2  Ch.  192;  61  L.  J.,  Ch.  331; 
6G  L.  T.  745  ;  -10  W.  R.  538,  per  Cliitty, 
J.  ;  though  as  to  agricultiiral  holdings 
the  law  (see  p.  9)  is  otherwise.  In 
J)a>u ell's  Settled  Estates,  In  re,  [1894]  3 
Ch.  503— C.  A.,  the  consent  of  the  Court, 
required  by  sect.  7  of  the  Act  of  1884  to  a 
building  lease  by  a  lady  entitled  for  life 
to  the  income  of  an  estate,  held  in  trust 
for  sale,  was  refused. 
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appearing  in  any  trade  or  market  or  other  price  list,  or  return  from  q^_  j  gj,^^_  ^ 
time  to  time,  or  may  be  the  marketable  value  as  ascertained  in  any       Lease  hj 
manner  prescribed  by  the  lease  (including  a  reference  to  arbitration),       ^'xl//"'" 
or  may  be  an  average  of  any  such  prices  or  values  taken  during  a 
specified  period  "  {k). 

A  mining  lease  in  pursuance  of  a  contract  by  an  absolute  owner  Mining  Lease 
may  be  made  by  the  tenant  for  life  irrespective  of  the  conditions  ^f  contracr 
imposed  by  sect.  11   of  the  Act  of  1882,  as  to  setting  aside  part  of  ^^^^^^f"^^^ 
the  rent  as  capital  (/). 

The  Settled  Land  Act,  1890,  by  sect.  13  (ii.),  authorizes  the  appli-  Additions  to 
cation  of  capital  money  to  an  improvement  by  "  making  any  additions  Letting. 
to  or  alterations  in  buildings  reasonably  necessary  or  proper  to  enable 
the  same  to  be  let."     For  this  authorization  to  apply  there  must  be 
an  intention  to  let,  if  not  an  immediate  prospect  of  letting  {m) .     In 
one  case  the  substitution   of   electric   lighting   for  a  worn-out  and  Roofing, 
ineffective  gas  service  was  allowed  to  be  paid  for  out  of  capital  as  an  Heating. 
"  addition  "  to  tenantless  houses  («)  ;  and  roofing  and  alterations  of  a  I^is^tmg. 
main  entrance  are  within  the  Act  {nn)  ;  but  not  a  heating  apparatus 
and  pipes  (o) ,  nor,  as  a  general  rule,  electric  lighting  {oo) . 

A  tenant  for  life,  with  express  pov\'er  to  grant  leases,  may  grant  Leases  by 
any  such  lease  in  accordance  with  the  power,  if  such  power  be  larger  Life  under 
than  the  power  he  w^ould  have  under  the  Settled  Land  Act ;  but  if  express 

xow6rs. 

such  power  be  more  limited  than  his  power  under  the  Act,  then  the 
Act  prevails,  and  enlarges  such  power  {])). 

A  lease  not  in  conformity  with  the  Settled  Estates  Act,  1877,  was  Quashing  by- 
quashed  by  the  court  on  application  by  the  remainderman  (q),  and  jna™^^ 
it  has  been  said  to  be  probable  that  a  lease  would  be  void  if  the 
considerations  of  the  Act  of  1882  should  not  be  observed  (r). 

(e)    ConJirmatio)i  of  Invalid  Lcaae  hij  Remainderman. 
A  lease  by  a  tenant  for  life,  except  as  authorized  by  the  Settled  Bmies  v. 
Estates  Act,  or  by  the  Settled  Land  Act,  or  by  some  express  powers 
in  the  settlement  or  will  from  which  he  derives  his  title,  is  absolutely  Confirmation 
void  against   a  remainderman,  and   cannot  be  confirmed   by  such  derman!^"^' 
remainderman's  acceptance  of  rent,  suffering  the  tenant  to  remain 

(k)  See    Lonsdale    [Earl)    v.     Craicford,  50  W.  R.  237,  per  Joyce,  J. 

[1901J]  2  Cb.  687  ;    69  L.  J.,  Ch.  686  ;     83  (?/«)   Gaske/l's     Settled    Estates,    In    re, 

L.    T.    312,    per    Farwell,   J.  ;    Aldam's  [1894]  1  Ch.  485. 

Settlement,  In  re,  [1902]  2  Ch.  46  ;   71  L.  (o)  lb. 

J.,  Ch.  552  ;  86  L.  T.  610  ;  50  W.  R.  500  {on)  Clarke's  Settlement , In  re {M&j, 1902), 

— C.  A.                         _  50  W.  R.  585,  per  Buckley,  J. ,  construing 

(/)  Eemeys  Tyntev.  Kemeys  Tynle,\\%9T\  "additions"  as  meaning  "structural  ad - 

2  Ch.  211;   61  L.  J.,  Ch.  377  ;   66   L.  T.  ditions,"     and    following    GaskelVs     case 

752  ;  40  W.  R.  423,  per  North,  J.  (supra)    in    preference    to    Freakc's    case 

{nij  Be  Teissier's  Settled  Estates,  In  re,  (supra,  («;)■ 

[18'J3]  1  Ch.   153  (imj)rovement  of  man-  [p)  Settled  Land  Act,  1882,  ss.  55 — 57. 

sion  for  occupation  of  tenant  for  life  not  {q)  Daiies  v.  Davies,  38  Ch.  D.  499,  and 

allowed).  p.  6,  ante. 

(«)  FreaJce's  Settlement,  In  re,  [1902]  1  (»•)  Mogridge  v.  Chpp.  [1892]   3  Ch.   at 

Ch.  97  ;  71  L.  J.,  Ch.  20  ;  85  L.  T.  454  ;  p.  398,  per  Kay,  L.J. 
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Chap.  I. — By  whom  Terms  granted. 


Cn.  T.  Sect.  4. 

Lease  bi/ 

Tenant  fur 

Ufe. 


Covenant  to 
pay  for  Im- 
provements. 

Oakley  v. 
Monck. 


in  possession  (,•?),  or  even  by  a  grant  of  the  freehold  treating  the 
lease  as  valid  (/)  ;  but  in  a  case  where  the  remainderman  lay  by, 
and  suffered  an  assignee  of  an  invalid  lease  to  lay  out  money  in 
re-building,  and  might  be  presumed  to  have  had  notice  of  the  fact, 
Lord  llardwielcc  directed  a  new  lease,  Kith  proper  covenants,  to  be 
granted  to  the  assignee  for  the  remainder  of  the  term  («)  ;  and 
subsequent  acceptance  of  rent,  or  other  acknowledgment  of  tenancy, 
may  be  evidence  of  a  new  demise  from  year  to  3'ear  by  the  remainder- 
man {x) ;  the  lessee  being  a  mere  tenant  by  sufferance  in  the 
interval  {y).  It  was  also  held,  prior  to  the  Settled  Estates  Act,  that 
the  lessee  was  not  estopped  from  showing  that  the  estate  had  deter- 
mined by  the  death  of  the  lessor  (s)  ;  but  that  if  a  tenant  for  life, 
seised  also  of  the  remainder  in  fee  expectant  on  an  intervening  estate 
tail  in  the  premises,  made  a  lease,  the  demise,  though  defeated  by  his 
death  as  to  his  life  estate,  might  ultimately  take  effect  for  the  residue 
of  the  term  out  of  his  remainder  in  fee,  by  the  decease  of  the  tenant 
in  tail  without  issue,  and  without  his  having  acquired  the  fee  by  a 
proper  mode  of  assurance  {a)  ;  that  if  a  tenant  for  life  granted  a 
lease  for  years,  and  then  surrendered  or  forfeited  his  estate,  the  lease 
would'remain  good  during  his  life,  if  the  years  so  long  continued  {h) ; 
and  that  a  lease  executed  by  a  tenant  for  life,  in  which  the  rever- 
sioner, who  was  then  under  age,  was  named  as  one  of  the  lessors, 
but  which  was  not  executed  by  him,  was  void  on  the  death  of  the 
tenant  for  life,  and  an  execution  of  it  by  the  reversioner  afterwards 
was  no  confirmation  so  as  to  bind  the  lessee,  for  it  was  not  his 
covenant  {c). 

Prior  to  the  Settled  Land  Act,  it  was  held  in  Oaliley  v.  Monck  (c/), 
that  a  remainderman  was  not  bound  by  a  covenant  in  a  life-tenant's 
lease  to  pay  the  lessee,  a  nm^seryman,  at  the  end  of  the  term  for  trees 
planted  during  the  term  (there  being  no  evidence  that  there  was  a 
continuing  tenancy  on  the  terms  of  the  lease),  but  it  is  conceived  that 
the  effect  of  the  Settled  Land  Act  would  be  to  bind  a  remainderman 
by  such  a  covenant  in  the  same  manner  as  if  the  lease  had  been 


(.s)  Doe  d.  Simpson  v.  Butcher,  Doug. 
.^O  ;  Jenkins  d.  Yates  v.  Church,  Cowp. 
482  ;  Doe  d.  Jfartin  v.  TFatts,  7  T.  R.  83  ; 
2  Esp.  501  ;  4  R.  R.  387  :  iJoc  d.  Co/Hns 
V.  Welter,  4  R.  R.  496  ;  7  T.  R.  478. 

(t)  See  Smith  v.  Widlake,  3  C.  P.  D. 
10;  47  L.  J.,  C.  P.  282;  C.  A.,  26 
W.  R.  52,  reversing  judgment  of  Cock- 
bum,  C.J. 

{)()  Stiles  V.  Cooper,  3  Atk.  692  ;  com- 
pare East  India  Co.  v.  Vincent,  2  Atk.  83  ; 
Jackson  v.  Cater,  5  R.  R.  144  ;  5  Ves.  688. 

(j)  Roe  d.  Jordan  v.  Ward,  2  R.  R.  728  ; 
1  H.  Blac.  97  ;  The  d.  Collins  v.  Welter, 
7  T.  R.  478  ;  4  R.  R.  496  ;  Loe  d.  Pen- 


ninglon  v.  Tanicre,  12  Q.  B.  998  ;  Cornish 
V.  Stubbs,  L.  R.,  5  C.  P.  334;  and  see 
Ch.  VI.  Sect.  1,  post. 

(y)  Hoc  d.  Jordan  v.  Ward,  1  H.  Blac. 
96  ;  2  R. R.  728. 

(;)  Neave  v.  Mots,  1  Bing.  3C.0 ;  Weld 
V.  Baxter,  11  Exch.  816  ;   1  H.  &  N.  568. 

{a)  Taylor  v.  Stibbert,  2  Ves.  jun.  437  ; 
2  R.  R.  278. 

[b]  Sutton's  ease,  12  Modd.  557,  558. 

{c)  Ludford  v.  Barber,  1  T.  R.  86  ;  1 
R.  R.  156. 

{d)  Oakley  v.  Monck,  L.  R.,  1  Ex.  159; 
35  L.  J.,  Ex.  87  ;  14  L.  T.  20  ;  14  W.  R. 
406— (Ex.  Ch.). 


Sect.  6. — By  Tenants  by  the  Curtesy,  Tenants  in  Dower,  etc.  13 

made  by  himself;  and  fui'ther,  that  the  effect  of  that  Act  is  to  bind  Ch.  I.  Sect.  4. 
a  remainderman  by  any  covenants  made  by  the  life-tenant  with  a  lessee      Leaf^e  hy 

-  .      .  1         Tenant  for 

acting  in  good  faith,  and  by  any  lease  emitting  any,  however  usual.         Life. 
covenants  with  a  lessee  so  acting  {e),  provided  only  that  sect.  6  of  the  Covenants  of 
Act  has  been  complied  with.  Li?e^^*  ^^^ 

generally. 


Sect.  5. — Lease  by  Tenant  for  Life  of  another. 

Where  a  person  holds  for  the  term  of  another's  life,  he  is  called 
tenant  pur  autre  vie ;  leases  made  by  him,  of  course,  determine  on 
the  death  of  the  cestui  que  vie,  or  persons  during  whose  life  he 
holds  (/),  or  in  the  case  of  a  farm,  at  the  end  of  the  then  current 
year  of  the  tenancy  (y),  but  not  ou  his  own  death  \h)  ;  and  a  lease 
by  him  may  be  made  to  commence  after  his  death  If) .  The  cases 
and  statutes  affecting  the  "  lease  for  lives "  are  considered  here- 
after (A-). 


Sect.  6. — By  Tenants  hy  the  Curtesy,  Tenants  in  Bower  or  Jointure. 

At  common  law  a  widowed  husband  has  an  estate  for  life  in  the  Tenant  by 
lands  of  which  a  wife,  by  whom  he  had  issue  capable  of  inheriting  *  ^  ^"^  °**^' 
her  estate,  was  seised  dming  the  marriage  (/),  and  a  widow  has  an 
estate  for  life  in  the  third  part  in  value  of  her  husband's  lands  (;;?), 
an  estate,  however,  which  the  husband  may  bar  at  his  pleasure,  and 
usually  does  bar,  by  the  operation  of  the  Dower  Act,  1833  (3  &  4 
Will.  4,  c.  105). 

Tenants  by  the  curtesy  or  in  dower  may  grant  leases  pursuant  to  Tenant  in 
the  Settled  Estates  Act,  in  like  manner  as  tenants  for  life  (;?).  dower. 

Leases  granted  by  any  such  tenants,  not  made  in  pursuance  of  the 
above  Act,  become  absolutely  void  at  their  death  (o),  or,  if  the  hold- 
ing be  agricultural,  at  the  end  of  the  then  current  year  of  the 
tenancy  {p).  If  the  lessee  then  holds  over  he  becomes  tenant  on 
sufferance  ;  but  a  new  tenancy  at  will,  or  from  year  to  year,  may  be 

(e)  See  ss.  20,  53,  54,  of  the  Act.     As  to  (A)  Com.   Dig.    tit.    Estates    (E.    1);  2 

binding  of  remainderman  by  contracts  for  Blac.  Com.  136. 

leases,  see  sect.  31  of  the  Act;  and  as  to  (t)    Utti/  Dale's  case,  Cro.  Eliz.  182. 

powers  to  agi-ee  for  improvements  under  {k)  Post,  Ch.  V.  Sect.  6  [c). 

Agricultural  Holdings  Act,  see  sect.  42  of  {l)  See  Co.  Lit.  29a — 30b  ;  Biickicorthy. 

that  Act,  post,  Appendix  A.  ThirJcell,  3  B.  &  P.  652  n. 

/  j-\    -nr  7  -c   J.        o   rr     T>      )o"     s  ("0  See  Co.    Lit.   30b — 41a;  iCoody  r. 

/)  Slake  V.  Foster,    8    T.    R.    48<  ;   o        -^JJ  ^  g.  _  ^ 

R.  R.   419;  Fenncr  v.    Duplock,  1   Bing.  ,^'  \^  %     I  \ 

lA      7T-77       r.        7         Tj     110     c<    r<      ^  {»)  Ante,  oect.  4. 

10;  Sillv.  fiaundcrs.  Id.    112;  b.   L-.,   m  )  \   t>  au      a-j.     t  n    ^\      ^rn 

A  -D    c  f^    'on     OQ  T?    X)    'i-'  (")  Bac.   Abr.   tit.   Leases  [1.  \)  ;  Miller 

error,  4  B.  c&  C.  o29  ;  28  K.  R.  3(0.  ^'  ^       ^       „„\       '  ' 

'  '  V.  Jlayniraniiy,  Cro.  Car.  39J. 

(jr)  Landlord    and    Tenant    Act,    1851  {p)  Landlord    and    Tenant  Act,    1851 

(14  &  15  Vict.  c.  25),  s.  1.  (14  &  15  Vict.  c.  25),  s.  1. 
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CHAr.  I. — By  whom  Terms  granted. 


Ch.  I.  Sect.  G. 

Lease  by 

Tenants  bif  the 

Curtesij,  ^-c. 


created  -with  the  express  or  implied  assent  of  the  reversioner,  or  by 
his  acceptance  of  subsequent  rent.  That,  however,  will  not  confirm 
the  original  lease  for  the  term  therein  expressed  to  be  granted  {q), 
but  will  only  create  a  new  tenancy.  If  a  tenant  in  dower  lease  for 
years,  and  marry,  her  second  husband's  executors  are  entitled  to  the 
arrears  of  rent  due  at  his  death  (r) . 


Joint 
Tenanc}^ 


Sect.  7. — By  Joint  Tenants  and  Tenants  in  Common. 

Co-owners.  Co-owners  are  either  joint  tenants,  or  tenants  in   common,  and 

where  two  or  more  persons  are  seised  or  possessed  as  such  co- 
owners,  each  of  them  may  make  leases  of  his  or  her  respective 
share ;  or  they  may  all  join  in  one  lease,  which  in  the  case  of  joint 
tenants,  will  operate  as  a  joint  lease  of  the  whole,  but  in  the  case  of 
tenants  in  common,  as  a  lease  by  each  of  his  respective  share,  and 
a  confirmation  by  each  as  to  the  shares  of  the  others  (s)  ;  and  this  is 
so,  even  in  the  case  of  a  lease  by  tenants  in  common  which  is  joint  in 
its  terms  (/). 

Joint  tenants  have  unity  of  title,  unity  of  commencement  of  title, 
unity  of  interest,  so  as  to  have  equal  shares  in  the  joint  estate,  unity 
of  possession,  as  well  of  every  part  as  of  the  whole,  and  right  of 
survivorship.  And  it  follows  from  the  right  of  survivorship,  that 
where  joint  tenants  concur  in  granting  a  lease,  the  interest  of  the 
lessee  continues,  notwithstanding  the  decease  of  either  of  the  lessors, 
and  the  survivor  is  entitled  to  the  whole  rent  {it).  So,  if  the  lease  be 
at  will,  the  death  of  one  of  the  lessors  does  not  operate  as  a  counter- 
mand of  the  tenancy  even  for  a  moiety;  all  survives  to  the  other,  and 
if  the  lessee  continue  his  possession,  the  survivor  may  maintain  an 
action  for  the  whole  rent  {x).  So,  if  one  joint  tenant  make  a  lease  of 
his  moiety  for  years,  and  die  before  the  lessee's  entry,  the  lease  will 
bind  the  survivor,  and  the  lessee  will  retain  his  interest  in  the  moiety 
demised  until  his  term  expu'e.  And  so  one  joint  tenant  may  make  a 
lease  to  commence  after  his  death,  and  his  co-tenant,  if  he  survive, 
will  be  bound  by  it  (//). 

Alienation.  But  though  each  joint  tenant  is  considered  entitled  to  the  whole 

while  the  joint  tenancy  continues,  and  is  said  to  be  seised  "per  my  et 


{q)  Bac.  Abr.  tit.  Leases  (I.  1) ;  Miller 
V.  Maynuaring,  Cro.  Car.  399. 

{r)  Anon.,  Moor.  pi.  25. 

\s)  Ileatherly  d.  JVorthington  v.  Weston, 
2  Wils.  232  ;  Loe  v.  Errington,  1  A.  &  E. 
750 ;  Burne  v.  Cambridge,  1  Moo.  &  R. 
539. 

(t)  Thompson  v.  JIakcwill,  19  C.  B.,  N.  8. 
713;  35  L.  J.,  C.  P.  18. 


(»<)  irenstead\<s  case,  5  Co.  R.  10  b;  Doe 
d.  Aslin  V.  Siimmcrsett,  1  B.  &  Ad.  135. 

(z)  Henstead's  case,  5  Co.  R.  10  b. 

(y)  Lit.  s.  289  ;  Grute  v.  Locroft,  Cro. 
Eliz.  287  ;  Harbin  v.  Barton,  Moor.  395  ; 
Whitlock  V.  Uorton,  Cro.  Jac.  91  ;  Belling- 
ham  V.  Alsop,  Cro.  Jac.  52  ;  Clerk  v.  Clerk, 
2  Vem.  323. 


Sect.  7. — By  Joint  Tenants  and  Tenants  in  Common.  15 

per  tout"  (s),  yet  for  the  pui'poses  of  alienation,  each  has  an  esclu-  Ch. I. Sect. 7. 
sive  right  to,  and  dominion  over,  his  own  share  or  proportion ;  and,  lenses  hj  joint 
therefore,  if  one  of  two  joint  tenants  make  a  lease  of  the  whole,  his      ^"""  ^' 
moiety  only  will  pass  [a).     So  a  lease  purporting  to  he  made  by  both, 
and  executed  by  one  only,  is  a  good  lease  for  the  moiety  of  him  only 
who  has  executed  {b). 

A  joint  tenancy  in  freeholds  and  leaseholds  is  not  severed  by  the  Marriage, 
marriage  of  a  female  joint  tenant,  or  by  a  subsequent  demise  by  her 
husband  and  the  other  joint  tenant  (<?). 

Tenants  in  common  have  neither  unity  of  title,  or  of  commence-  Tenancy  ia 
ment  of  title,  or  of  interest  (so  that  they  may  have  unequal  shares  in  Common, 
the  estate  in  common),  but  only  unity  of  possession,  nor  have  they 
any  right  of  survivorship. 

It  is  provided  by  4  &  5  Anne,  c.  16  (c.  3  in  the  Revised  Statutes),  Action  of 
that  actions  of  account  may  be  brought  and  maintained  by  one  joint  ^e  a'"ainst 
tenant  or  tenant  in  common  against  another  as  bailiff  for  receiving  another. 
more  than  comes  to  his  just  share  and  proportion ;  but  there  is  no 
relationship  of  trust  or  agency  in  one  co-owner  of  a  property  towards 
the  other ;  and  where  one  collects  the  rents  of  the  whole  he  does  so 
not  in  the  capacity  of  agent,  but  of  owner  {d). 

It  is  obviously  convenient,  whether  the  co-ownership  be  in  common  Co-owners 
or  joint,  for  the  co-owners  to  join  in  demising,  and  they  not  only  usually  join  in 
usually  do  so,  but  usually  do  so  through  a  common  agent.  If  they 
differ  as  to  the  tenant  to  be  accepted,  or  the  terms  of  any  proposed 
tenancy,  each  may  demise  his  share  to  a  separate  tenant,  or  to  the 
same  tenant  on  separate  rents.  In  the  case  of  land  already  jointly 
demised,  notice  to  quit  by  one  to  quit  his  ovro.  share  is  a  notice  by  all 
to  quit  the  whole  ;  but  if  the  demise  be  not  joint  and  a  share  of  laud 
held  in  common  is  separately  demised,  although  another  share  be 
separately  demised  also,  the  notice  to  quit  any  share  is  separate  also, 
and  does  not  operate  as  a  notice  to  quit  the  whole. 

One  joint  tenant  or  tenant  in  common  may  make  a  lease  for  years  Lease  by  one 
of  his  part  to  his  companion ;  for  it  only  gives  the  latter  a  right  of  *°  another, 
taking  the  whole  profits  instead  of  the  moiety  ;  and  he  may  contract 
with  his  companion  for  that  purpose,  as  well  as  he  may  with  a 
stranger  (e) ;  and  such  a  lease  extinguishes  the  jointure  for  the 
time  (/),  and  gives  a  right  to  distrain  for  the  agreed  rent  (//),  and 
also  a  right  of  action  for  use  and  occupation  in  case  of  a  holding 

[z)  Lit.  8.  288  ;  Co.  Lit.  186  a.  180  ;  66  L.  J.,  Ch.  413  ;   76  L.  T.  427  ;  45 

[a)  Co.  Lit.  186 a;  BeUingham  v.  Ahop,  W.  R.  671. 
Cro.  Jac.  52.  {e)   Coicper  v.  Fletcher,  6  B.   &  S.   464  ; 

{b)  Cartivriffhfs  case,  cited  1  Vent.  136.  34  L.   J.,  Q.   B.    187;   Leioh  v   Dickeson 

[c)  Palmer  v.  Rich,   [1897]   1   Ch.   134  ;  15  Q.  B.  D.  60  ;  54  L.  J.,  Q.  B.  18  :  33 

66L.  J.,  Ch.  69;  75L.  T.  484;  4oW.  R.  W.  R.  538-C.  A. 
205,  per  Stirling,  J.  (/)  Co.  Lit.  186  a. 

{d)  Kennedy  v.  Bt  Trafford,  [1897]  A.  C.  [g)  Cowper  v.  Fletcher,  supra. 
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CiiAr.  I. — By  ■vviio:\i  Terms  granted. 


Ch.  I.  Sect.  7.  ^"^'^^  {^')-     If  there  be  three  or  more  joint  tenants,  the  lessee  would 
leases  bi/ Joint  hold  the   share   demised   to   liim   as   tenant   in   common  with   tlio 

Tenants,  <Jr. 


Expense  of 
Repairs. 


others  (/). 

One  tenant  in  common  who  has  expended  money  on  repairs  which 
are  ordinary  repaii's  only,  has  no  right  of  action  against  his  co-tenant 
for  coutribntion  (k) . 


Sect.  8. — Bt/  Coparcener-'^. 


"Where  a  tenant  in  fee  or  in  tail  dies,  leaving  several  daughters  and 
no  son  ;  or  several  sisters  and  no  issue,  father  or  brother ;  or  several 
aunts  and  no  issue,  e^c. ;  lands  descend  among  all  the  daughters, 
sisters,  aunts,  &c.,  equally,  who  make  but  one  heir,  and  are  called 
coparceners  (/).  Although  they  have  an  unity,  they  have  not  an 
entirety  of  interest,  but  are  properly  entitled  each  to  the  whole  of  a 
distinct  share,  and  there  is  no  survivorship  among  them  (di).  Until 
l^artition  is  made  («),  they  may  either  join  in  a  lease  or  each  may 
make  a  lease  of  her  own  share.  If  they  join  in  a  lease,  it  operates 
(as  with  tenants  iu  common)  as  the  separate  demise  by  each  of  her 
share,  and  sliould  be  so  pleaded  (o).  If  they  join  in  a  lease  they  hold 
tlie  rent  reserved  in  common  ( p)  ;  the  observations,  therefore,  made  as 
to  leases  by  tenants  in  common  (q)  apply  also  to  leases  by  coparceners. 
One  cannot  sue  separately  for  her  portion  of  rents  accruing  to  her  and 
her  fellows  {r). 


Sect.  9. — Sublease,  by  Tenant  for  Years. 

Sublease.  A  lessee  or  tenant  for  years,  who  is  not  restrained  by  his  lease 

from  subletting,  may  demise  for  any  less  term  than  he  himself 
has,  at  such  rent,  and  subject  to  such  covenant,  &c.,  as  may  be 
agreed  on  (.s). 

Rcutchnrgo.  -^  rcut-charge  granted  for  life  to  a  tenant  for  years  is  not  void,  but 
is  good  as  a  chattel  interest ;  and  the  goods  of  a  stranger  not 
shown  to  hold  the  premises  by  title  paramount  to  the  rent-charge  (as 
by  a  prior  demise)  may  be  distrained  for  tlie  arrears  {t). 


(h)  Leiyh  v.  Diclcson,  supra  and  infra. 

(i)  Jurdain  v.  Steerr,  Cro.  Jac.  83  : 
BInekdKter's  eaie,  Nov,  13. 

(/.)  Leif/h  V.  Dkkeson,  supra,  note  (<?). 

(/)  Com.  Dig.  tit.  rarceneys[A..  1),  (A.  3). 

(»i)  Co.  Lit.  164  a. 

(m)  See  the  Partition  Acts,  1 868  and  1876 
(31  &  32  Vict.  c.  40,  and  30  &  40  Viet. 
c.  17),  Chitty's  Statutes,  tit.  "  Partition." 


(o)  Milliner  v.  Robinson,  Moor.  pi.  939. 

[p)  2  Prcst.  Abstr.  74. 

[q)  Ante,  Sect.  7. 

{)•)  Deeharms  v.  JToruood,  10  Bing.  526. 

(s)  Bac.  Abr.  tit.  Leases;  Jiex  v.  Wil- 
son, h  M.  &  Ry.  157,  n.  See  further 
Ch.  VII.  Sect.  7,  post,  tit.  Sub- Lease. 

(0  Saffcry  v.  Elgood,  1  A.  &  E.  191  ;  3 
L.  J.  (N.  S.),  K.  B.  151 ;  40  R.  R.  280. 
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Ch.  I.  Sec.  10. 
Sect.  10.— Sublease,  hi/  Tenant  for  less  than  Years.  Suhiea.e  hj 

'  lenant  jor 

Tenants  for  less  periods  than  for  years,  but  who  are  possessed  of  a       hsstiam 

certain  quantity  of  interest,  may  alienate  the  whole,  or  any  part  of  it,  . 

unless  expressly  restricted  from  so  doing.  In  fact,  every  tenant, 
except  a  tenant  at  will  or  at  sufferance,  has  a  right,  in  the  absence  of 
a  contract  to  the  contrary,  to  make  a  sub-tenancy,  as  incident  to  his 
tenancy. 

A  tenant  from  year  to  year,  therefore,  may  assign  his  term,  or  may  ^^J J^?^^^^^*J^ 
underlet  part  of  it,  as  for  thi-ee-quarters  of  a  year,  or  so  many  months,  y°^. 
&c.  ;  but  he  cannot  by  underletting  grant  an  interest  exceeding  his 
own  in  point  of  duration.  If  he  grant  a  lease  by  deed  for  twenty-one 
years,  such  term  wiU  continue  in  force  dming  his  own  yearly 
tenancy  {n).  If  he  underlet  fi'om  year  to  year,  the  sub-tenancy  will 
take  effect  during  his  own  tenancy,  and  he  wall  have  a  sufficient 
reversion  to  enable  him  to  distrain  for  the  rent  [x) . 


At  page  645,  note  (o) —After  reference  to  Fouhjfv  v.  Anh'ng,  insert: 

"This  case  was  reversed  by  the  Court  of  Appeal  in  March, 
1902:  see  71  L.  J.  K.  B.  499;  [1902]  1  K.  B.  700;  86  L.  T. 
488;  50  W.  R.  417." 


\_To  face  puge  645. 


The  Sovereign  is  a  corporation  sole,  and  at  common  law  might  Restrained  by 
have  granted  leases  for  lives  or  for  years  to  any  extent,  and  have  ^^^^^  ^^'^  7^ 
thereby  bound  the  successors  {d).      But  by  1  Anne,  c.  1,  s.  5,  every  s.  5. 
grant  and  lease  by  the  Crown  of  any  lands  and  tenements  thereto 
belonging   (except  advowsons   and  vicarages)  shall  be  void,  unless 

(«)  Machay  v.  Mackreth,  4  Doug.  213  ;  (-)  Post,  Ch.  V.,  Sect.  22. 

Oxler/Y.  James,  18  M.  &  "W.  209.  {a)  Blunden  v.   Bough,   Cro.   Car.   302; 

(4  Fike  V.  Eyre,  9  B.  &  C.  909  ;   Curtis  Doe  d.  Goody  v.  Carter,  9  Q.  B.  865. 

V.  Wheeler,  Moo.  &  M.  493.  {b)   Thunder    d.    Weaver    v.    Belcher,    3 

[y)   1    Inst.    57;    Moss   v.    Gallimore,    1  East,  499;   Cole  Ejec.  456. 

Doug.   279  ;    1   Smith,    L.    C.  ;  Birch    v.  (e)  Post,  Ch.  V.,  Sect.  22. 

Wright,  1  T.  R.  382  ;   1  R.  R.  223.  \d)  Com.  Dig.  Grant  (G.  3). 

L.T.  '^ 
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Chap.  I.  —By  whom  Terms  granted. 


Ch.I.Seo.  11. 

Lease  by 
the  Crouii. 

Leases  for  31 
Tears  or 
Three  Lives. 


Building  or 
Repairing 
Leases  for 
50  Tears. 


Leases  by 
the  Commis- 
sioners of 
"Woods  and 
Forests  under 
Crown  Lands 
Act,  1829. 


Proviso  for 
Re-entry. 


Dean  Forest, 
Mines  and 
Quarries. 


Duchy  of 

Lancaster. 


made  for  a  term  not  exceeding  one-and-tliirty  years,  or  thi-ee  lives, 
or  for  some  term  of  years  determinable  upon  one,  two,  or  tlu-ee 
lives,  to  commence  from  the  date  or  making  thereof :  and  if  made  to 
take  effect  in  reversion  or  expectancy,  the  same,  together  with  the 
estate  or  estates  in  possession,  not  to  exceed  three  lives,  or  the  term 
of  one-and-thirty  years  in  the  whole :  the  tenant  to  be  liable  to 
punishment  for  waste  :  the  ancient  or  most  usual  rent  or  more,  or 
such  other  rent  as  in  the  said  Act  mentioned,  to  be  reserved  and 
made  payable  dui'ing  the  whole  term.  By  sect.  6,  where  the 
greatest  part  of  the  yearly  value  of  any  such  Crown  land  consists  of 
buildings  thereon  which  want  to  be  repaired  or  re-edified,  a  lease 
thereof  may  be  granted  for  any  term  not  exceeding  fifty  years  or 
three  lives,  subject  to  similar  restrictions  and  conditions  to  those 
above  mentioned  {c) . 

The  Crown  Lands  Act,  1829  (10  Geo.  4,  c.  50),  consolidating  and 
amending  previous  Acts,  has  placed  most  of  the  Crown  lands  under 
the  management  of  the  Commissioners  of  Woods,  Forests,  and  Land 
Revenues,  who  act  under  the  instructions  of  the  Lords  of  the  Trea- 
sury (/).  They  may  grant  leases  for  any  term  not  exceeding 
thirty-one  years  (g),  or  building  leases  for  any  term  not  exceeding 
ninety-nine  years  (/-'),  subject  in  each  case  to  certain  restrictions  and 
conditions  (/),  amongst  which  there  is  a  restriction  that  "  in  eacli  such 
lease  there  s/tail  bo  contained  "  a  proviso  for  re-entry  on  non-payment 
of  rent,  or  non-observance,  or  non-performance  of  the  covenants  (k) , 
and  a  survey  report  as  to  the  value,  &c.  must  be  previously  made  (/). 
The  92nd  section  enables  the  Commissioners,  or  any  two  of  them,  to 
give  notices,  &c.,  and  applies  to  leases  executed  before  the  passing  of 
the  Act  {m) . 

Leases  of  mines,  minerals,  and  quarries  of  the  Crown  in  Dean 
Forest,  Gloucestershire,  are  granted  by  the  Commissioners  of  Woods 
and  Forests,  pursuant  to  1  &  2  Vict.  c.  43,  as  amended  by  24  &  25 
Vict.  c.  40  («). 

Lands  belonging  to  the  Crown,  in  right  of  the  Duchy  of  Lancaster, 
may  be  demised  pursuant  to  48  Geo.  3,  c.  73 ;  1  &  2  Geo.  4,  c.  52 ; 


{c)  See  also  1  Geo.  3,  c.  1 ;  34  Geo.  3, 
c.  75  ;  but  none  of  the  restrictions  in  any 
of  these  Acts  apply  or  extend  to  the  private 
estates  of  His  Majesty,  -which  are  regu- 
lated by  the  Crown  Private  Estates  Act, 
1862  (25  &  26  Vict.  c.  37). 

(/)  See  Chitty's  Statutes,  tit.  Crown  ; 
10  Geo.  4,  c.  50. 

iff)  10  Geo.  4,  c.  60,  ss.  22,  26.  See 
Chit.  Stat.  tit.  C'roun. 

(/()  Sects.  23,  24,  26. 

(0  Sects.  27—28. 

{k)  Sect.  27.  The  Crown  not  being 
named  in  the  Conveyancing  Act,  1881, 
the  14th  section  of   that  Act  (see  post, 


Ch.  VIII.,  Sect.  6  (6)),  which  provides 
for  relief  against  forfeiture  for  breach  of 
covenant,  would  seem  not  to  apply  to 
sect.  27  of  the  Crown  Lands  Act,  1829. 

(/)  Sect.  61. 

(m)  Coombes  v.  Button,  5  M.  &  W.  469  ; 
8  L.  J.  (N.  S.)  278 ;  52  R.  R.  799. 

(«)  Goold  V.  Great  Western  Beep  Coal 
Co.,  2  De  Gex,  J.  &  S.  600  ;  the  other 
Dean  Forest  Acts  are  20  Car.  2,  c.  8  ; 
1  &  2  Wm.  4,  c.  12  ;  6  &  7  Will.  4,  c.  3  ; 
1  &  2  Vict.  c.  42  ;  5  &  6  Vict.  cc.  48,  65  ; 
29  &  30  Vict.  c.  62,  ss.  4,  5  ;  29  &  30  Vict, 
c.  70. 
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which  are  not  repealed  by  the  Crown  Lands  Act,  1829  (10  Greo.  4,  Ch.I.Sec.  li. 
c.  50),  so  far  as  they  relate  to  the  Duchy  of  Lancaster.  Lease  hj 

Lands  belonging  to  the  eldest  son  of  the  Sovereign  as  Didie  of  — — ^ 

Cornwall  {nn)  may  be  demised  pursuant  to  the  Duchy  of  Cornwall  Comwall. 

Management  Acts,  1863  and  1868  (o)  ;  and  sects.  21,  22  of  the  Act 

of  1863  authorize  mining  leases  for  not  more  than  thirty-one  years 

and  building  leases  for  not  more  than  ninety-nine.     Sect.  25  of  the 

Act  abolishes  leases  for  lives  (see  Ch.  V.  Sect.  6  (c),  post)   on  the  No  Leases 

Duchy  estate  as  follows  : — 

It  shall  not  be  lawful  for  the  Duke  of  Cornwall  at  any  time  hereafter 
to  make  any  grant  of  any  part  of  the  possessions  of  the  Duchy  of  Cornwall 
for  the  lives  or  life  of  any  person  or  persons,  or  for  any  term  of  years 
determinable  with  any  lives  or  life  other  than  the  lives  or  life  of  some 
person  or  persons  for  wliose  lives  or  life  some  adjacent  lands,  parcel  of 
the  possessions  of  the  said  Duchy,  shall  be  held  at  the  time  of  the 
passing  of  this  Act,  and  then  not  any  longer  term  than  thirty-one  years, 
determinable  with  such  last -mentioned  lives  or  life. 

When  the  Admiralty  or  any  other  government  board  are  authorized  By  Admii-alty 
to  acquire  land  for  public  purposes,  they  are  generally  empowered  Board!^ 
to  sell,  exchange  or  demise  such  parts  thereof   as  in  their  opinion 
will  not  be  required  for  the  public  service.     In  any  such  case  the 
provisions  of  the  particular  statute  must  of  course  be  strictly  com- 
plied with  {■}:). 

Sect.  12. — By  Corporations  generally. 

Corporations  are  either  ecclesiastical  or  lay,  the  latter  being  divided 
into  eleemosynary  and  civil.  The  universities  of  Oxford  and  Cam- 
bridge are  regarded  as  civil  corporations  {q). 

Corporations  cannot  make  any  disposition  of  their  property  other-  Lease  by 
wise  than  by  deed  sealed  with  their  common  seal ;  thus  they  cannot,     ^^  " 
without  deed,  make  a  lease  for  years  (/■).     But  one  who  enters  upon, 
occupies  and  pays  rent  for  corporate  property  under  a  lease  for  years 
which  is  not  sealed,  becomes  a  tenant  from  year  to  year  on  such  terms  Yearly 
of  the  lease  as  are  applicable  to  a  yearly  tenancy  (.s) .  Tenancy. 

(nn)  King  William  the  Fourth  not  hav-  c.  35  (both  omitted  from  the  2nd  edition  of 

ing  issue,  the  Duchy  devolved  upon  him  the  Statutes  Revised  as  "  Local  and  Per- 

ou  the  death  of  G-corge  the  Fourth,  and  sonal"). 

continued  vested  in  him  during  his  life;  {}))  b  &  6  Vict.  c.  94,  s.  12  ;  18  &  19 

but  the  Act  1  &  2  Will.  4,  c.  5  (now  re-  Vict.  c.  117  ;  24  &  25  Vict.  c.  41,  ss.  14, 

pealed   as   spent),   had    to   bo   passed  to  15,  16. 

obviate  doubts  m  relation  to  His  Majesty's  [q)  Parkinson'' s  case,   Carth.   93;   R.   v. 

making  of  leases,  and  for  the  ease  and  V.-G.  of  Cambridge,  3  Burr.  1656. 
quiet   of   the  minds   of    such   persons   as  (r)  E.  v.  Chipping -Nor  ton,  5  East,  239, 

should  have  taken  or  should  take  leases  242  ;  Bird  v.  Higginson,  6  A.  &  E.  284  ; 

from  His  Majesty,  and  might  be  "  sure  to  R.   v.   North   Diijfidd,    3   M.    &   S.    247; 

have  good  and  indefeasible  estates,  and  be  1  Kyd  on  Coi-p.  263. 

encouraged  to  layout  monies"  in  buUd-  (.s)  Ecclesiastical  Commissioners  y.  Merral, 

ing  and  repairing  or  improving.  L.  E,.,  4  Ex.  162  ;  38  L.  J.,  Ex.  93  ;  30 

(o)  26  &  27  Vict.  c.  49  ;  31  &  32  Vict.  L.  T.  573  ;  17  W.  R.  676. 

2(2) 
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Chap.  I. — By  whom  Terms  granted. 


Cn.  I.  Sec.  12. 

Lease  by 

Corporations 

generally. 

Name  of  the 
Corporation. 


Appointment 
of  Attorney 
when  neces- 
sary. 


Lease  for 
Working 
Men's 
Dwellings. 


Lease  by 

Company 

under 

Companies 

Acts. 


A  corporation  cannot  either  take  or  grant  but  by  its  proper  name 
of  incorporation  ;  though  sometimes  a  minute  variation  in  the  name 
is  not  so  material  as  to  avoid  a  grant  {t) .  As  to  naming  the 
corporation,  it  need  only  be  observed,  that  corporations  aggregate, 
as  dean  and  chapter,  mayor  and  commonalty,  warden  and  fellows,  &c., 
may  make  or  confirm  leases  without  expressing  either  the  christian 
or  surname  of  the  dean,  mayor,  warden,  &c.,  because  in  their  politic 
capacity  as  a  corporation  aggregate,  they  continue  always  the  same, 
and  are  said  never  to  die ;  but  in  leases  or  confirmations  by  a  bishop, 
dean,  or  other  sole  corporation,  both  tlie  christian  and  surname,  or 
at  least  the  christian  name  and  title,  ought  to  be  expressed;  as, 
"John,  Bishop  of  P."  00. 

Where  any  personal  act  is  necessary  in  the  case  of  a  corporation, 
that  act  must  be  done  by  attorney  appointed  by  deed  under  their 
common  seal  (.r)  ;  for  however  it  may  be  as  to  ordinary  services,  they 
cannot  appoint  a  person  to  do  any  act  which  concerns  their  interest 
or  title  in  land,  unless  it  be  by  deed  (//).  A  corj)oration  cannot 
appear  in  court  otherwise  than  by  attorney  {z),  who  ought,  for  his 
own  security,  to  have  a  retainer  under  their  common  seal  {a) . 

A  lease  to  charitable  uses  by  a  corporation  of  lands  already  in 
mortmain  was  not  affected  by  the  repealed  Mortmain  Act  (9  Geo.  2, 
c.  3G)  {h).  Where  a  corporation  has  by  private  Act  of  Parliament 
power  to  sell  and  exchange  land,  a  power  to  lease  the  land  and  give 
the  option  of  purchase  to  the  lessee  is  implied  {c) . 

By  sect.  74  of  the  Housing  of  the  Working  Classes  Act,  1890 
(53  &  54  Yict.  c.  70),  "  any  body  corporate  holding  land  may  sell, 
exchange  or  lease  the  land  for  the  purj^ose  of  the  erection  of  dwellings 
for  the  working  classes  at  such  price,  or  for  such  consideration,  or  for 
such  rent,  as  having  regard  to  the  said  purpose,  and  to  all  the  circum- 
stances of  the  case,  is  the  best  that  can  reasonably  be  obtained, 
not"svith8tanding  that  a  higher  price,  consideration  or  rent  might 
have  been  obtained  if  the  land  were  sold,  exchanged,  or  leased  for 
another  purpose"  {d). 

Companies  incorporated  by  special  Act  of  Parliament  for  the 
pm-pose  of  carrying  on  any  undertaking,  may  demise  lands  by  their 
directors  or  a  committee  of  directors  under  the  common  seal  of  the 


(t)  1  Kyd  on  Corp.  234,  237  ;  Mayor, 
^r.  of  Carlisle  v.  Blamire,  8  East,  487  ;  9 
R.  R. 422. 

(?/)  2  Inst.  6G6  ;  Bac.  Abr.  tit.  Leases 
(G.  3). 

[x)  Doe  d.  Bank  of  England  v.  Chambers, 
4  A.  &  E.  410  ;  1  Kyd  on  Corp.  2G8. 

{y)  Bac.  Abr.  tit.  Corporations  (E.  3). 

\z)  1  Kyd  on  Corp.  270. 

(a)  Arnold  v.  The  Mayor,  ^c.   of  Poole, 


4  M.  &  C  860  ;  2  Dowl.,  N.  S.  574,  cited 
6  Q.  B.  546  ;  Leivis  v.  The  Mayor,  ^-c.  of 
Rochester,  9  C.  B.,  N.  S.  401.  See  form  of 
retainer,  Id.  408. 

{b)  Walker  v.  Richardson,  2  M.  &  W. 
882  ;  46  R.  R.  782  ;  Att.-Gen.  v.  Glyn, 
12  Sim.  84  :  Ashton  v.  Jones,  28  Beav. 
460. 

(c)  In  re  Female  Orphan  Asylum,  16 
W.  R.  1056;   17  L.  T.  59. 

{d)  See  also  p.  23,  post. 
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company  if  the  lease  be  for  more  than  three  years,  and  by  writing  or  Ch.  I.  Sec.  12. 
parol  if  it  be  for  a  less  period,  by  virtue  of  the  97th  section  of  the    ^^^fj^^^^f^^^ 
Companies  Clauses  Consolidation  Act,  1845  (8  &  9  Yict.  c.  16)  ;  and     generally. 
companies  incorporated  under  the  Companies  Act,  1862   (25  &  26 
Vict.   c.   89),  have   similar   powers  under  the   37th  section  of   the 
Companies  Act,  1867  (30  &  31  Vict.  c.  131). 

A  railway  company  may  not  lease  their  line  except  by  virtue  of  Lease  by 
some  special  Act ;    and  when  such  lease  is  authorized,  it  must,  by  Company 
virtue  of  the  112th  section  of  the  Eailways  Clauses  Consolidation  g^'^f^^^ 
Act,  1845  (8  &  9  Yict.  c.  20),  contain  all  usual  and  proper  covenants  Clauses  Act. 
on  the  part  of  the  lessee  for  maintaining  the  railway. 


Sect.  13. — By  Borough.,  County^  and  Parish  Councils. 

At  common  law  there  was  no  restraint  on  civil  corporations  grant-  At  Common 
ing  such  leases  as  they  pleased,  consistently  with  their  own  estates,     ^^* 
bye-laws  and  private  statutes  {e). 

By  the  Municipal  Corporations  Act,  1882  (45  &  46  Vict.  c.  50),  TJncler^Muni- 
s.  108,  as  amended  by  sect.  72  of  the  Local  Covernment  Act,  1888  porations 
(51  &  52  Vict.  c.  41),  and  replacing,  without  material  alteration,  the  ^'^*''- 
repealed  sects.  94 — 96  of  the  Municipal  Corporations  Act,  1835  (5  &  6  Years  without 
Will.  4,  c.  76),  municipal  corporations  cannot  demise  their  lands,  ^^^^• 
without  the  consent  of  the  Local  Government  Board  (./),  for  a  longer 
term  than  thirty-one  years,  reserving  during  the  whole  term  such 
clear  yearly  rent  as  to  the  council  of  the  borough  shall  appear  reason- 
able, without  any  fine  ;    or  in  the  case  of  a  building  lease,  or  of  a 
lease  of  buildings  as  specified  below,  for  a  longer  term  than  seventy- 
five  years.     When  the  council  deem  it  expedient  to  lease  for  a  longer  Other  Leases 
term,  or  upon  diiferent  terms  and  conditions  to  those  above  men-  i^tion^f^°' 

tioned,  they  must  obtain  the  approbation  of  the  Local  Grovernment  Local  Govern- 
^        ,  ,  .  p  11        V  •  •  1     /   \     Dient  Board. 

Board ;  and  it  seems  to  follow  from  a  case  arismg  upon  a  sale  [g), 

that  the  approbation  by  the  Local  Grovernment  Board  of   all  the 

terms  of  the  lease,  or  at  any  rate  of  aU  the  terms  imposing  a  burden 

on  the  corporation,  would  be  requisite  to  give  validity  to  the  lease. 

Where  a  cattle  salesman,  who  occupied  premises  under  a  lease  by  Market 

a  corporation,  with  a  covenant  for  quiet  enjoyment,  which  afterwards     '° 

established  a  market,  was  convicted  for  selling  cattle  for  which  no 

toll  had  been  paid  in  his  sale  yard,  which,  however,  was  not  within 

(<•)  Smith  V.  Barrett,  1  Sid.  161.  ment  Act,  1888. 

[g)  Davis  v.  Leicester  Corporation,  [1894] 
(/)  Substituted   for  the   Lords  of  the       2  Ch.  208  ;  63  L.  J.,  Ch.  440  ;  70  L.  T. 
Treasury  by  s.  72  of  the  Local  Govern-       599  ;  42  W.  R.  610— C.  A, 
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Chap.  I. — By  whom  Terms  granted. 


Ch.  I.  Sec.  13. 

Lease  bij 

Borough, 

County,  or 

Parish  CouiH'il. 

Renewed 
Leases. 


Building- 
Leases  for 
76  years. 


Working 

Men's 

Dwellings. 


the  limits  of  the  market,  it  was  held  tliat  lie  Lad  not  acquired  any 
*'  right"  within  sect.  166  of  the  Public  Health  Act,  1875,  so  as  to  be 
exempt  from  the  penalty  under  sect.  13  of  the  Markets  and  Fairs 
Clauses  Act,  1847,  for  selling  elsewhere  than  in  the  market  ijt). 

By  sect.  110,  replacing  the  repealed  sect.  95  of  the  Act  of  1835,  in 
cases  where  an  obligation  to  renew  existed  in  1835,  leases  may  be  reneived 
by  the  council  of  the  borough  for  such  term  of  years,  either  absolutely 
or  determinable  with  any  hfe  or  lives,  or  for  such  life  or  lives,  and  at 
such  rent,  and  upon  the  payment  of  such  fine,  and  with  or  without 
any  covenant  for  future  renewal,  as  might  have  been  permissible  in 
case  that  Act  had  not  passed. 

This  section  is  to  be  construed  liberally ;  but  although  renewals 
need  not  be  on  precisely  the  same  terms,  there  must  be  such  an 
uniformity  as  to  show  that  the  same  lease  has  been  renewed.  A 
renewal  on  a  fine,  and  at  an  undervalue,  with  variations  in  the 
covenants  and  a  different  rent  reserved,  is  not  valid  («) . 

By  sect.  108,  also  replacing  without  material  alteration  the  repealed 
sect.  96  of  the  Act  of  1835,  the  council  of  a  borough  may  make  a 
lease  for  not  exceeding  seventy-five  years,  and  either  at  a  reserved 
rent  or  on  a  fine  or  both,  as  the  council  think  fit,  (i.)  of  tenements  or 
hereditaments,  the  greater  part  of  the  yearly  value  of  which,  at  the 
date  of  the  lease,  consists  of  buildings  ;  or  (ii.)  of  land  proper  for  the 
erection  of  any  houses  or  other  buildings  thereupon,  with  or  without 
gardens,  &c.  ;  or  (iii.)  where  the  lessee  agrees  to  erect  a  building  or 
buildings  thereon  of  greater  yearly  value  than  the  land,  of  land 
proper  for  gardens,  &c.,  to  be  used  with  any  other  house  or  other 
building  erected  or  to  be  erected  on  any  such  land,  belonging  either 
to  the  borough  or  to  any  other  proprietor,  or  proper  for  any  other 
pm'pose  calculated  to  afi'ord  convenience  or  accommodation  to  the 
occupiers  of  any  such  house  or  building. 

By  sect.  Ill,  reproducing  the  Working  Men's  Dwellings  Act,  1874, 
the  council  of  a  borough  may  make  leases  for  999  years,  or  for  any 
shorter  term,  of  corporate  land  converted  by  them  into  sites  for 
working  men's  dwellings,  with  the  approval  of  the  Local  Government 
Board,  for  the  purpose  of  such  dwellings  being  erected  thereon  by 
the  lessee. 

The  adoptive  Labouring  Classes'  Lodging  Houses  Act,  1851  (14  & 
15  Vict.  c.  34),  contained  provisions  (see  sect.  2)  having  a  similar 
object ;  but  that  Act  was  little,  if  at  aU,  adopted.  The  Housing  of 
the  Working  Classes  Act,  1885  (48  &  49  Vict.  c.  72),  enlarged  (see 


(A)  Spurling  v.  Bantoft,  [1891]  2  Q.  B. 
384  ;  60  L.  J.,  Q.  B.  745  ;  65  L.  T.  684  ; 
40  W.  R.  157. 


(0  Att.-Gen.    v.    Great    Yarmouth,    21 
Boav.  625. 
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sect.  2)  the  scope  of  tlie  Act  of  1851,  by  allowing  the  erection  of  Ch.i.Sec.  13. 
separate   houses,  in   the   event    of    that   Act    being    adopted;    the      ^J^*f,j^|^ 
Housing  of  the  Working  Classes  Act,  1890  (53  &  54  Yict.  c.  70),     Cowiuj,  or 
by  Part  III.  re-enacts  the  Acts  of    1851  and  1885,  with   amend-  -P«"^^' ^^""^'^- 
ments,  the  most  important  of   which    is  that  Part  III.  of  the  Act, 
which  is  adoptive,  may  be  adopted  by  any  town  council  without  any 
such  previous  notice  to  the  ratepayers,  as  was  previously  required ; 
and  the  Housing  of  the  Working  Classes  Act,  1900  (63  &  64  Vict, 
c.  59),  by  s.  5  allows  a  local  authority,  if  not  a  rural  district  council, 
with  the  consent  of  the  Local  G-overnment  Board,  and  if  a  rural 
district  council,  with  the  consent  of  the  county  council,  to  lease  any 
land  acquired  by  them  under  Part  III.  of  the  Act  of  1890. 

By  sect.  165,  sub-sect.   3,  of   the  Local   Grovernment  Act,  1888,  County 
County  Councils  may,  with  the  consent  of  the  Local  Grovernment 
Board,  "  alienate  "  county  lands. 

A  parish  council  may  let  any  land  or  buildings  vested  in  the  Parish 
council,  but  the  power  of  letting  for  more  than  a  year  may  not  be  °^^*^^  ^' 
exercised  in  the  case  of  property  acquired  at  the  expense  of  any  rate 
or  was  in  1894  applied  in  aid  of  any  rate,  or  would  but  for  want  of 
income  be  so  applied,  without  the  consent  of  the  Local  G-overnment 
Board,  or  in  any  other  case  (except  where  the  letting  is  for  allot- 
ments) ,  without  such  consent  and  approval  as  is  required  under  the 
Charitable  Trusts  Acts  for  the  sale  of  charity  estates  (A-) . 

As  to  letting  of  "  small  holdings,"  see  Sect.  19,  post.  Small 

Holdings 
and  Land 
for  "Lodging 
Houses." 

Sect.  14. — Ecclesiastical  Corjjomtions. 
(a)  The  ^'Enabling''  and  " Disabling"  Statutes. 

By  the  common  law,  all  ecclesiastical  corporations  aggregate  might  At  Common 
make  any  leases  they  thought  fit,  without  the  confirmation  of  any  ^^' 
person,  and  so  might  eleemosynary  corporations,  as  masters  and 
fellows  of  colleges,  masters  of  hospitals  and  their  brethren  (/).  But 
ecclesiastical  corporations  sole,  as  archbishops,  bishops,  deans,  pre- 
bendaries, parsons  and  vicars,  and  others,  could  not  make  leases 
binding  on  their  successors,  of  lands  and  tenements  whereof  they 
were  seised  in  their  corporate  right,  except  with  the  consent,  and 
in  some  cases  with  the  confirmation,  of  such  persons  as  the  law 
required  (m). 

The  exercise  of  such  powers  having  been  much  abused  by  owners 
to  the  prejudice  of  their  successors,  the  legislature  from  time  to  time 

(k)  Local  Grovernment  Act,  1894  (56  &  (m)  Co.  Lit.  44  a,  67  a  ;  Shop.  Touch. 

^'^J)'Go''l!i!hl'a.  ^^^ ■  281  ;  Woodf .  L.  &  T.  20-23  (9th  ed.). 
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Chap.  I. — By  whom  Terms  granted. 


Ch.  I.  Sec.  14. 
Ecclesiastiml 

Leases 
{At  Common 

Law). 


The  Enabling 
Act. 

Leases  for 
21  Years  or 
3  Lives. 

Parsons  and 

"Vicars 

excepted. 


No  con- 
firmation 
necessary. 

Who  -within 
Act. 


1  Eliz.  c.  19, 
8.  5,     The 
first  Dis-   . 
abling  Act. 


interfered  and  passed  various  disabling  or  redrainiug  statutes  (») . 
Prior  to  certain  Ads,  such  as  ''The  Ecclesiastical  Leasing  Act,  1842," 
all  passed  in  the  reign  of  Queen  Victoria,  whicli  will  be  presently 
adverted  to,  no  lease  from  any  ecclesiastical  corporation,  aggregate  or 
sole,  could  safely  be  made  otherwise  than  in  pursuance  of  some  or 
one  of  these  statutes,  with  such  consent  (if  any)  and  subject  to  such 
restrictions,  and  containing  such  covenants  and  conditions  as  were 
prescribed  by  the  Act  or  Acts  pursuant  to  which  the  lease  was  made. 
The  "  disabling "  statutes,  however,  although  not  repealed  (o)  are 
almost  entirely  superseded  (75)  by  the  statutes  of  Queen  Victoria,  and 
are  now  of  consequence  chiefly  in  relation  to  the  vested  interests 
created  under  them,  as  showing  the  course  of  legislation  on  the 
subject,  and  as  explaining  the  phraseology  of  ecclesiastical  leases. 

By  32  Hen.  8,  c.  28  (commonly  called  the  Enabling  Act),  all 
persons  seised  of  lauds  in  fee  simple  in  right  of  their  churches  {q) 
(except  parsons  and  vicars  (>')  ),  may  by  indenture  demise  such  parts 
thereof  as  have  been  most  commonly  letten  to  farm  and  occupied  by 
the  farmers  thereof  for  twenty  years  next  before  such  demise,  for  any 
term  not  exceeding  twenty-one  years  or  three  lives,  reserving  yearly 
during  the  whole  term  the  most  accustomed  rent  or  more  ;  such  lease 
not  to  be  made  without  impeachment  of  waste,  nor  whilst  there  is  any 
old  lease,  unless  the  same  shall  expire  or  be  surrendered  or  ended 
within  one  year  next  after  the  making  of  the  new  lease. 

It  is  to  be  observed  that  leases  made  in  pursuance  of  this  Act  do 
not  require  any  confirmation  whatever. 

Archbishops,  bishops,  and  other  ecclesiastical  corporations  sole 
(except  parsons  and  vicars)  may  grant  leases  pm-suant  to  the  above 
Act.  A  prebendary  appears  to  be  within  the  Act  (s) ;  and  so  does  the 
chancellor  of  a  cathedral  chm'ch  {t),  but  not  a  perpetual  curate,  whose 
curacy  has  been  augmented  by  a  grant  of  lands  under  the  Queen 
Anne's  Bounty  Acts  ;  for  either  he  is  not  seised  in  fee  in  right  of  his 
chm'ch,  or  he  is  a  quasi-vicar  {u) .  Corporations  aggregate,  such  as 
deans  and  chapters,  universities,  colleges,  &c.,  are  not  within  the 
statute  [x)  ;  nor  are  copyhold  lands  {y) . 

By  the  Disabling  or  Eestraining  Act  (1  Eliz.  c.  19),  s.  5,  all  leases 
by  any  archbishop  or  bishop  of  any  parcel,  &c.,  for  more  than  twenty- 
one  years  or  three  lives,  or  whereupon  the  old  accustomed  yearly  rent 


(w)  See  Chit.  Stat.  tit.  "Landlord  and 
Tenant  (Ecclesiastical,  &c.  Leases)." 

(0)  See  Jenkins  v.  Green,  27  Bcav.  440. 

(/>)  See  Phillimorc's  Ecclesiastical  Law, 
vol.  ii.  p.  1647. 

{q)  This  Act  is  repealed  by  the  Settled 
Land  Act,  185G,  s.  35,  "  except  so  far  as 
relates  to  leases  made  by  persons  having 
an  estate  in  right  of  their  churches." 


(r)  Sect.  4. 

(.s)  Acton  V.  Fritcher,  4  Leon,  51  ;  Wat- 
kinson  v.  Man,  Cro.  Eliz.  349. 

{t)  Bisco\.  Holte,  Lev.  112;  Sid.  158; 
Ensdcn  v.  Dennis,  Palm.  105. 

{//.)  Doc  d.  Richardson  v.  Thomas,  9 
A.  &  E.  656;  48  R.  R.  689. 

{x)   10  Co.  R.  60  a. 

(y)  As  to  copyholds,  see  post,  Sect.  32. 
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or  more  sliall  not  be  reserved  and  made  payable  yearly  during  the  Ch.  I.  Sec.  14. 
whole  term,  "  shall  be  utterly  void  "  (s) .  ^''^iTasfs"^ 

It  is  to  be  observed  that  only  archbishops  and  bishops  are  restrained  {EmMbuj,  ^c. 
by  this  statute.     But  the  Act  applies  to  all  leases  made  by  them,        "^^^•'^- 
although  confirmed  by  the  clean  and  chapter,  except  leases  made  pur-  Only  extends 
suant  to  32  Hen.  8,  c.  28  [a)  ;  which  are  not  interfered  with.     Con-  ^shops' 
cuiTent  leases,  if  confirmed  by  the  dean  and  chapter,  are  valid  i^rovided  ^'^^  Bishops, 
they  do  not  exceed  (together  with  the  lease  in  being)  the  term  per- 
mitted by  the  above  Act. 

By  the  Eestraining  Act  (13  Eliz.  c.  10),  s.  3,  all  leases  by  any  13  Eiiz.  c.  lo, 
master  and  fellows  of  any  college,  dean  and  chapter  of  any  cathedral  \^  EcdeS-^^ 
or  collegiate  church,  master  or  guardian  of  any  hospital  (5),  parson,  asticaland 

°  ,  ...       1  1      •     j_'     1  T    •  J?  Eleemosynary 

vicar  or  any  other  having  any  spmtual  or  ecclesiastical  living  ot  any  Corporations, 
parcel,  &c.,  for  more  than  twenty-one  years  or  three  lives,  or  not  ^^.^'g^Liver^ 
reserving  the  accustomed  yearly  rent  or  more,  "  shall  be  utterly  void 
and  of  none  effect  to  all  intents,  constructions,  and  purposes ;  any 
law,  custom  or  usage  to  the  contrary  notwithstanding  " — words  as 
strong  as  it  is  possible  to  make  them.  The  Act  applies  to  eleemo- 
synary corporations  (c),  such  as  a  hospital  for  the  reception  of  penitent 
prostitutes  {d) .     Sect.  4  contains  a  saving  of  private  statutes. 

This  Act  does  not  enable  parsons  or  vicars  to  make  any  leases  This  Act  does 
whatever  without  the  consent  of  the  patron  and  ordinary  (e).      But  butoniy^' 
it  restrains  them  from  making  any  lease,  even  with  such  consent,  for  restrains. 
more  than  twenty-one  years  or  three  lives,  or  without  reserving  the 
accustomed    yearly  rent  or  more.      A  lease  by  a  vicar  (with  such 
consent)  for  three  lives  of   unin  closed  waste  land  not  let  before  is 
void  as  against  his  successor,  notwithstanding  the  lessee  covenants  to 
inclose  the  land  and  pay  a  rack-rent  for  it  (/) . 

Although  this  statute  declares  that  all  leases  not  made  according  to 
its  provisions  shall  be  utterly  void,  it  has  been  frequently  held  that 
such  leases  are  good  during  the  life  of  the  lessor  {g)  ;  and  even  after 
the  lessor's  death  they  were  for  a  long  time  held  to  be  not  void,  but 
only  voidable  by  the  successor,  who  might  confirm  them  {h)  ;  but  Lease 
the  House  of  Lords  has  held  that  they  are  void(i).     In  this  case  isVhz^c.^io, 


void. 


(z)  The  exception  in  this  Act  of  leases  to  Yarborough,  1   Bing.  24  ;  25  R.   R.  575  ; 

the  Crown  was  repealed  by  1  Jac.  1,  c.  3,  Bp.  of  Hereford  v.  Scory,  Cro.  Eliz.  874. 

which  renders  all  such  leases  utterly  void.  /\nj7>  r>      i     a  -o    c    K^^ 

,  ,    .    ,  ^ ,  "'  [g)  Boo  d.  Bryan  v.  Bancks,  4  B.  &  Aid. 

[b)  Explained  as   to   hospitals,   by   14  '  "        "      '         >       7    7'     • 

Eliz.  c.  14  ;  and  see  39  Eliz.  c.  5,  s.  6  ;  (^0  Edwards  v.  Dick,  4  B.  &  Aid.  217  ; 

post   p.  25.  23R..  11.255;  Boed..  PennvigtonY.  Tanicre, 

(c)  Attorney-Generalv.Glyn,  12  Sim.  ST.  12   Q.   B.    998;  Pennington  y.   Cardale,   3 
\d)  Magdalen  Hospital  v.  K)iotts,  4  App.  H.  &  N.  656,  666. 

Cas.  324  ;  48  L.  J.,  Ch.  579.  (t)  Magdalen  Hospital  v.  Knotts,  4  App. 

(e)  Bac.  Abr.  tit.  Leases  (I.  G.).  Cas.  324  ;   48  L.  J.,   Ch.   579  ;  and  com- 

(/)  See  Goodtitle  d.  Clarges  v.  Funucan,  pare  Bishop  of  Bangor  v.  Parrg,  [1891]  2 

2   Doug.  665  ;  Boe  d.    Tennyson  v.   Lord  Q.  B.  277,  and  p.  40,  post. 
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CiiAP.  I. — By  whom  Ti-;rms  granted. 


Ch.  I.  Sec.  14. 
Ecclesiastical 

Leases 
{Enabling,  ^e. 

Acts). 


14  Eliz.  c.  11, 
Houses  and 
Grounds  in 
Towns,  &c. 


Not  for  more 
than  40 
Tears. 


Covenant  to 
put  in  Lives. 


botli  Jessol,  M.R.  (/.),  and  tlie  Com-t  of  Appeal  (/)  treated  the  lease 
as  voidable,  but  Jessel,  M.R.,  held  that  the  Real  Property  Limita- 
tion Act,  1833  (3  &  4  Will.  4,  c.  27),  did  not  begin  to  run  until  action 
brought  for  recovery  of  the  property,  whereas  the  Court  of  Appeal 
held  that  the  statute  began  to  ran  fi'om  the  date  of  the  lease.  The 
House  of  Lords  affirmed  the  Court  of  Appeal,  but  on  the  ground  of 
the  lease  being  void,  intimating,  however,  that  if  rent,  however  small, 
had  been  paid,  the  legal  relation  of  a  tenancy  from  year  to  year 
woidd  have  been  created,  and  the  statute  could  not  have  run  in  a 
case  where  the  governors  of  a  hospital  granted  a  lease  in  1783  for 
ninety-nine  years  at  a  pepper-corn  rent,  and  their  successors  brought 
an  action  to  set  the  lease  aside  in  1876. 

By  14  Eliz.  c.  11,  s.  5,  the  Restraining  Act  (13  Eliz.  c.  10),  does  not 
extend  to  any  lease  of  any  houses  of  any  colleges,  deans  and  chapters, 
hospitals,  or  parsons,  situated  in  any  city,  borough,  town  corporate  or 
market  town,  or  the  suburbs  of  any  of  them ;  but  all  such  houses  and 
grounds  may  be  granted,  demised  and  assured  as  by  the  laws  of 
the  realm,  and  the  several  statutes  of  the  said  colleges,  &c.,  they 
lawfully  might  have  been  before  the  making  of  the  said  statute, 
or  lawfully  might  be  if  the  said  statute  were  not;  so  always  that 
such  house  be  not  the  capital  or  dwelling-house  used  for  the  habita- 
tion of  the  persons  above  said,  nor  have  ground  to  the  same  belonging 
above  the  quantity  of  ten  acres,  anything  in  the  said  Act  to  the  con- 
trary notwithstanding. 

Sect.  17  provides,  "  That  no  lease  shall  be  permitted  to  be  made 
by  force  of  this  Act,  in  reversion,  nor  without  reversing  the  accus- 
tomed yearly  rent  at  the  least,  nor  without  charging  the  lessee  with 
the  reparations  (/>/)  5  nor  for  longer  term  ^d,n  forty  years  at  the 
most." 

A  covenant  by  the  trustees  of  a  charity  to  put  in  a  new  Hfe  so 
often  as  one  of  three  lives  drops,  in  the  case  of  a  lease  for  more  than 
forty  years  will  not  be  enforced  (>i).  But  a  lease  by  a  vicar  of 
messuages  in  the  city  of  London — of  which  the  dwelling-house  used 
for  the  habitation  of  the  vicar  formed  no  part,  and  the  ground 
demised  was  less  than  ten  acres — for  twenty-one  years  from  the 
date  of  the  lease,  made  at  a  time  when  a  former  lease  of  the  said 


{k)  Magdalen  Hospital  v.  Knotts,  46 
L.  J.,  Ch.  149;  5  Ch.  D.  175. 

(I)  Magdalen  Hospitalv.  Knotts,  8  Ch.  D. 
709. 

(»i)   Crane  v.  Taylor,  Hob.  269. 

(m)  Moore  V.  Clench,  1  Ch.  D.  447  ;  45 
L.  J.,  Ch.  80;  34  L.  T.  13;  24  W.  R. 
169.  Hero  the  lease  was  in  1836  for 
40  years  and  a  month,  with  a  concurrent 
term  of  99  years  for  three  lives,  and  a 


covenant  during  the  40  years  and  tho 
month  to  add  a  life.  In  1857  a  new  life 
was  put  in,  but  in  1872  the  Charity  Com- 
missioners having  vetoed  the  lease  under 
18  &  19  Vict.  c.  124,  s.  29,  the  governors 
refused  to  put  in  another  life.  Jessel,  M.R. , 
in  refusing  specific  pcrfoi-mance  of  the 
covenant  to  put  in  the  life  expressed  an 
opinion  that  the  Charity  Commissioners 
could  not  have  vetoed  the  renewal  of  the 
lease  if  it  had  been  originally  valid. 
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premises  for  forty  years  was  in  being,  but  within  tkree  years  of  its  Ch.  I.  Sec.  14. 
expiration,  was  held  not  void  under  either  of  the  restraining  Acts  of   ^'"^^^iT"^ 

Elizabeth  (o).  {Enabling,  i-c. 

The  18  Eliz.  c.  11,  after  reciting  the  13  Eliz.  c.  10,  s.  3,  enacts  '^'^" 


(sect.  2),  that  all  leases  of  any  ecclesiastical,  spiritual  or  coUegiate  g^^^conci"- 
lands,  tenements  or  hereditaments,  whereof  any  former  lease  for  years  rent  Leases. 
is  in  being,  and  not  to  be  expired,  surrendered  or  ended  within  thi-ee 
years  next  after  the  making  of  such  new  lease,  shall  be  void,  as  well 
as  all  bonds  and  covenants  for  the  renewal  of  the  same.  And  by 
43  Eliz.  c.  9,  s.  8,  all  payments  had  for  the  intent  to  have  and  enjoy 
any  lease  contrary  to  these  statutes  shall  be  void  in  the  same  manner 
as  bonds  and  covenants  are  appointed  to  be. 

By  39  Eliz.  c.  5,  s.  6,  aU  leases,  grants,  &c.,  made  by  any  corpora-  39  EUz.  c.  5, 
tion  founded  in  pursuance  of  that  Act  as  a  hospital,  mission  de  Dieu,  ^^  iiospiS, 
abiding  place  or  house  of  correction,  exceeding  twenty-one  years  in  'Pre- 
possession, or  whereupon  the  accustomed  yearly  rent  or  more  by  the 
greater  part  of  twenty  years  next  before  the  making  of  such  lease 
shaU  not  be  reserved  and  yearly  payable,  shaU  be  void  (^j). 

The  grants  of  ancient  offices  belonging  to  ecclesiastical  persons  are  Ancient 
not  within  any  of  these  Acts,  and  therefore  stand  as  at  common  within  the 
law  {q).  By  the  Ecclesiastical  Leases  Act,  1800  (39  &  40  Geo.  3,  c.  41),  Statutes. 
where  any  part  of  the  possessions  of  any  archbishop,  bishop,  master 
and  fellows,  dean  and  chapter,  master  or  guardian  of  any  hospital, 
or  any  other  person  or  persons,  or  body  or  bodies  politic  or  corporate, 
having  any  ecclesiastical  living^  shall  be  demised  by  several  leases  which 
was  formerly  demised  by  one  lease  under  one  rent ;  or  where  a  part  AncientRents 
shall  be  demised  for  less  than  the  ancient  rent,  and  the  residue  shall  Apportioned, 
be  retained  in  the  possession  of  the  lessor ;  the  several  rents  reserved 
on  the  separate  demises  of  the  specific  parts  shall  be  taken  to  be  the 
ancient  rents  within  the  meaning  of  the  statutes  32  Hen.  8,  c.  28 ; 
1  Eliz.  c.  19  ;    13  Eliz.  c.  10  ;    and  14  Ehz.  c.  11  ;    and  are  to  be 
equitably  apportioned  in  manner  therein  provided  (r). 

By  the  Land  Tax  Eedemption  Act  (42  Geo.  3,  c.  116),  ss.  69,  83,  88,  Land-Tax 
the  land-tax,  when  redeemed  by  any  bishop,  shall  be  considei-ed  as  a^lXop.  ^ 
yearly  rent,  and  shall  be  reserved  in  all  demises.     A  lease  by  a  bishop 
in  which  such  land-tax  is  not  expressly  reserved  as  rent  is  voidable  by 
the  successor  (-s). 

The  Ecclesiastical  Leases  Act,  1836  (6  &  7  Will.  4,  c.  20),  contains  Renewed 

Leases. 

(o)    Vivian  v.  Blomherg,   3  Bing.  N.   C.  (r)  Sect.  2  et  scq. 

311  ;  3    Scott,    681;    2    Hodges,    255;    6  {$)  Doe  iL.  3Iurrai/ v.  Bridges,  IB.  &:  Adi. 

L.  J.  (N.  S.),  C.  P.  55  ;  43  R.  R.  653.  847  ;  9  L.  J.,  K.  B.  113  ;  35  R.  R.  483. 

{p)  And  see  13  Eliz.  c.   10,  s.  3,  ante,  As  to  the  sale  of  land  for  the  redemption 

p.  25,  explained  by  14  Eliz.  c.  14.  of  land-tax,  see  Warner  t.  Fotchett,  3  B. 

{q)  Bp.  of  Salisbury's  case,  10  Co.  R.  61  a.  &  Ad.  92 1 . 
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various  restrictions  on  leases  by  way  of  renewal  by  spiritual  persons  or 
any  master  or  guardian  of  any  hospital. 

By  sect.  2,  the  new  lease  must  contain  a  recital  or  statement  of  the 
previous  lease,  &c.  ;  but  by  the  Ecclesiastical  Leases  (Amendment) 
Act,  1836  (G  &  7  Will.  4,  e.  64),  no  such  renewed  lease  sliall  be  void 
"  by  reason  only  of  its  not  containing  such  recital  or  statement." 

By  sect.  3,  where  it  has  been  the  usual  practice  to  renew  leases  for 
forty,  thu'ty,  or  twenty-one  years  respectively  at  shorter  periods  than 
fourteen,  ten  or  seven  years  respectively,  and  that  practice  is  certified 
as  in  this  section  provided,  such  leases  may  be  renewed  at  shorter 
intervals,  according  to  the  practice  so  certified. 

Sect.  6  provides,  that  nothing  in  this  Act  contained  shall  prevent 
any  grants  or  renewal  of  leases  which  may  have  been  authorized  by 
Acts  of  Parliament  specially  relating  to  the  particular  estates  demised 
by  such  leases  {t). 

By  sect.  7,  renewed  leases,  by  way  of  confirmation  only  for  the 
same  Kfe  or  term,  may  be  granted. 

By  sect.  8,  no  lease  not  authorized  by  the  laws  and  statutes  now 
in  force  "  shall  be  rendered  valid  by  anything  in  this  Act  contained." 

By  sect.  9,  leases  "  contrary  to  this  Act  shall  be  void  "  ;  but  this 
was  qualified  as  to  sect.  2  by  6  &  7  Will.  4,  c.  64,  as  before 
mentioned. 


Lease  of 
Parsonage 
specially 
reqiiiroil  by 
order  of 
Bishop  for 
Residence  of 
Spiritual 
Person  or 
Curate 
to  contain 
Condition  for 
avoiding  it. 


Incumbents 
may  grant 
Farming 
Leases  for  14 
Tears  with 
Consent  of 
Bishop  and 
Patron. 


(b)   The  Ads  of  Queen  Victoria. 

By  the  Pluralities  Act,  1838  (1  &  2  Yict.  c.  106),  s.  59,  "any 
agreement  made  for  the  letting  of  the  house  of  residence,  or  the 
building,  gardens,  orchards,  or  appurtenances  necessary  for  the  con- 
venient occupation  of  the  same,  belonging  to  any  benefice,  to  which 
house  of  residence  any  sphitual  person  may  be  required,  by 
order  of  the  bishop,  to  proceed  and  to  reside  therein,  or  which 
may  be  assigned  or  appointed  as  a  residence  to  any  curate  by  the 
bishop,  shall  be  made  in  writing,  and  sJiaU  contain  a  condition  for 
avoiding  the  same,  upon  a  copy  of  such  order,  assignment  or  appoint- 
ment being  served  upon  the  occupier  thereof  or  left  at  the  house,  and 
otherwise  shall  be  null  and  void."  And  a  summary  remedy  is  pro- 
vided for  enforcing  such  condition. 

By  the  Ecclesiastical  Leases  Act,  1842  (5  &  6  Vict.  c.  27),  which 
applies  to  farming  leases,  incumbents  of  ecclesiastical  benefices  («) 
may,  icifh  the  consent  of  the  bishop  and  patron,  lease  lands  belonging 
to  their  benefices,  except  the  parsonage  house  and  offices  and  ten 

{t)  See  18  Eliz.  c.  11,  ante,  p.  27.  tive,    endowed   public    chapel,   parochial 

(ii)  By  sect.   15,  "the  word  'benefice'  chapelry  and   district  chapelry  ;   the  in- 

shall  be  construed  to  comprehend  every  cumbent  of  which  in  right  thereof  shall  be 

rectory,  vicarage,  perpetual  curacy,  dona-  a  corporation  sole." 
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acres  of  glebe  situate  most  convenient  to  be  occupied  therewith,  for  qh.  I.  Sec.  u. 
any  term  not  exceeding  fourteen  years,  subject  to  the  restrictions  and    ffj^^^'^'^ts 
conditions  imposed  upon  them  by  the  said  Act  for  the  benefit  and    „/  Victoria). 
protection  of  their  successors.     But  it  is  provided  that  "the  term  leases  may  be 
to  be  granted  by  any  such  lease  as  aforesaid  may  be  twenty  years  in  for  20  Years 
any  case  where  the  lessee  shall  covenant  thereby  to  adopt  and  use  covenants  for 
any  mode  or  system  of  cultivation  more  expensive  than  the  usual  ^P[°^^- 
course,  or  to  drain  or  subdivide,  or  embank  and  warp  at  his  expense 
any  part  of  the  demised  premises,  or  to  erect,  at  his  own  expense, 
on  the  said  premises  any  buildings,  or  to  repair  in  a  more  expensive 
manner  and  at  a  greater  expense  than  is  usually  requu^ed  of  lessees 
of  farms  any  buildings  on  the  demised  premises,  or  in  any  other 
manner  to  improve  at  his  expense  the  demised  premises  or  any  part 
thereof"  (.r).     No  lease  granted  under  this  Act  can  be  smTcndered 
without  the  consent  of  the  bishop  and  patron  (y).     The  Act  itself 
must  be  refeiTed  to  for  details.     At  common  law  a  lease  granted 
by  the  incumbent  of  a  benefice,  in  whatever  terms  it  was  framed, 
operated  as  a  demise  so  long  only  as  he  continued  incumbent,  for  he 
could  not  pass  a  greater  interest  (s) . 

By  sect.  4,  the  execution  by  the  bishop  and  patron  whose  consents  Effect  of 
are  made  requisite  is  conclusive  evidence  that  the  lease  does  not  E^^ence.^^ 
comprise  any  lands  which  ought  not  to  be  leased  under  the  provisions 
of  the  Act,  that  a  proper  portion  of  the  glebe  lands  remains  unleased, 
that  the  rent  reserved  is  the  best  and  most  improved  rent  that  could 
be  reasonably  gotten,  and  that  all  the  covenants  contained  in  such 
lease  are  proper  covenants. 

In  consequence  of  sect.  4,  a  lease  which  is  executed  by  the  patron  Validity  of 
and  ordinary  as  well  as  the  incumbent  may  be  valid  in  favour  of  the  Leale. 
lessee,  although  it  does  not  strictly  comply  ^\ith  all  the  requisitions 
of  the  statute :  for  instance,  where  it  reserves  the  rent  half-yearly 
instead  of  quarterly  {a).     Quod  fieri  non  debet  factum  raid. 

The  above  Act  does  not  repeal  13  Eliz.  c.  10  :  and  therefore  a  The  Act  does 
rector,  with  the  consent  of  the  patron  and  bishop,  may  demise  his  ^3  Eun  10. 
glebe  under  the  powers  of  the  common  law,  subject  to  the  provisions 
of  the  statute  of  Elizabeth,  though  the  lease  may  not  be  conformable 
to  the  restrictions  imposed  by  the  statute  of  Victoria  (b). 

Parsons  and  other  corporations  sole  could  not  at  common  law  bind  Tenancies 
their  successors  even  by  tenancies  from  year  to  year,  nor  under  any  toTear. 

(x)  Sect.  1.  («)  Jenkins  v.  Green,  27  Beav.  440  ;  but 

(y)  Sect.  5.  the  Ecclesiastical  Leases  Acts,  1861  and 

[z)    Wheeler  v.  Reydon,  Cro.   Jac.    328  ;  1862  (24  &  25  Vict.  c.  105,  and  25  &  26 

Price  V.  Williams,  1  M.  &  W.  6  ;  I)oe  d.  Vict.  c.  52),  post,  seem,  to  a  great  extent, 

Eerby  v.  Carter,  Ry.  &  Moo.  237  ;  Doe  d.  to  get  rid  of  the  effect  of  this  decision. 

Tennyson  v.  Lord  Yarborough,  1  Bing.  24  ; 

25  R.  R.  575.  [b)  Jenkins  v.  Green,  28  Beav.  87. 
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of  the  Ecclesiastical  Leasing  Acts  can  they  bind  their  successors  by 
sueli  tenancies  without  having  obtained  the  consents  in  those  Acts 
mentioned.  Such  tenancies,  however,  where  the  subject-matter  is 
*'  farm  or  lands,"  if  created  without  such  consents,  do  not  determine 
ipso  facto  b}'  the  death  of  the  parson,  but  continue  to  the  end  of  the 
cuiTcnt  year  of  the  tenancy  by  virtue  of  the  Landlord  and  Tenant 
Act,  1851  (14  &  15  Yict.  c.  25),  s.  1  (post.  Appendix),  under  which 
statute  also  the  tenant  "  shall  then  quit."  The  successor  is  entitled 
to  a  fair  propoition  of  the  rent  for  the  period  which  may  have  elapsed 
from  the  day  of  the  death  of  the  predecessor  to  •  the  end  of  such 
cm-rent  year,  and  no  notice  to  quit  is  necessary  or  required  by  or  from 
either  party  to  determine  the  tenancy. 

If,  however,  the  subject-matter  of  the  tenancy  be  merely  a  dwelling- 
house,  the  above  statute  does  not  apply,  and  the  tenancy  if  made 
without  the  requii'ed  consents  determines  ipso  facto  by  the  death  of 
the  parson. 

By  "The  Ecclesiastical  Leasing  Act,  1842  "(c),  as  amended  by 
"The  Ecclesiastical  Leasing  Act,  1858 "(f?),  any  ecclesiastical  cor- 
poration, aggregate  or  sole,  except  any  college  (e)  or  corporation 
of  vicars  choral,  priest  vicars,  senior  vicars,  custos  and  vicars  or  minor 
canons,  and  except  also  any  ecclesiastical  hospital,  or  the  master 
thereof,  may,  with  tlie  consent  of  the  Ecclesiastical  Commissioners  for 
England,  and  with  such  further  consents  as  in  the  said  Acts  men- 
tioned, grant  building  and  repairing  leases  for  any  term  not  exceed- 
ing ninety -nine  years :  also  leases  of  running  water  and  way-leaves, 
and  other  rights  and  easements,  for  any  term  not  exceeding  sixty 
years :  also  mining  leases,  for  any  term  not  exceeding  sixty  years : 
all  of  which  leases  must  be  made  subject  to  certain  restrictions  and 
conditions  for  the  protection  and  benefit  of  their  successors.  The 
Acts  must  be  referred  to  for  details,  but  it  may  be  mentioned  here 
that  sect.  1  of  the  Act  of  1842  expressly  authorizes  a  lease  "  with  or 
without  a  proviso  that  no  breach  of  covenant  (except  the  covenant  for 
payment  of  rent  and  other  such  covenants,  if  any,  as  may  be  agreed 
between  the  parties  to  be  so  excepted)  shall  occasion  any  fofeiture 
imless  judgment  shall  have  been  obtained  in  an  action  for  such  breach 
of  covenant,  nor  unless  the  damages  and  costs  to  be  recovered  in  such 
action  shall  have  remained  unpaid  for  the  space  of  three  calendar 
months  after  judgment  shall  have  been  obtained  in  such  action." 
The  execution  of  any  such  lease  by  the  necessary  consenting  parties 


(c)  6  &  6  Vict.  c.  108. 

\d)  21  &  22  Vict.  c.  57.  The  Leases 
Act,  1849  (12  &  13  Vict.  c.  20),  for  grant- 
ing relief  against  defects  in  leases  under 
powers,  does  not  (see  sect.   7)  apply  to 


ecclesiastical  leases,  or  to  leases  of  the 
possessions  of  any  college,  hospital,  or 
charitable  foundation. 

{e)  As  to  leases  by  colleges,  see  post, 
Sect.  15. 
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is  to  be  conclusive  evidence  that  the  requisites  of  the  above  Acts  have  Ch.  I.  Sec.  14. 
been  complied  with.     Under  sect.  30  of  the  first-mentioned  Act  they    Ecclesiastical 
were  j)rohibited  from  taking  any  premium,  fine  or  foregift ;  but  that    of  Yictoria). 
was  repealed  by  21  &  22  Yict.  c.  57,  ss.  1,  2.  a  Premium  or 

By  sect.  8  of  the  first-mentioned  Act,  previous  powers  of  leasing  ^i^^e  may  be 
are  not  interfered  with. 

By  "  The  Ecclesiastical  Leasing  Act,  1858  "  (21  &  22  Yict.  c.  57),  gf^^'f  ^^'""^ 
s,  1,  where  it  is  made  to  appear  to  the  Ecclesiastical  Commissioners  i858. 
that  all  or  any  part  of  the  lands,  houses,  mines,  minerals  or  other 
property  of  any  ecclesiastical  corporation  which  are  by  the  Act  of 
1842  authorized  to  be  leased,  might  to  the  permanent  advantage 
of  the  estate  or  endowments  of  such  corporation  be  leased  in  any 
manner,  any  ecclesiastical  corporation,  aggregate  or  sole,  excejyt  as  in 
the  said  Act  is  excepted,  may,  with  such  consents  as  in  the  said  recited 
Act  mentioned,  and  with  the  approval  of  the  said  commissioners,  lease 
all  or  any  part  or  parts  of  the  lands,  houses,  mines,  minerals,  or  other 
property,  either  in  consideration  or  partly  in  consideration  of  jyreminms 
or  not,  or  for  such  other  considerations,  and  for  such  terms,  and 
subject  to  such  covenants,  &c.,  &c.,  on  the  part  of  the  lessee  as  the 
commissioners  should  think  proper. 

The  effect  of  these  Acts  and  of  ecclesiastical  law  generally  on  the  Mines. 
working  of  mines  under  the  glebe  by  a  tenant  of  a  rector  was  fully  Ecclesiastical 

.  ^       .  ''     Commissioners 

considered    by  Komer,  J.,  m  Ecclesiastical   Commissioners  v.    Wode-  v.  Wodehonse. 
house  (/),  in  which  an  agreement  by  the  defendant  to  grant  a  lease 
of  gypsum  at  a  dead  rent  of  100/.  a  year  and  royalties  was  held  void, 
and  the  defendant's  tenant  restrained  from  working,  on  the  ground 
that  the  sanction  of  the  plaintiffs  had  not  been  obtained. 

By  the  Episcopal  and  Capitular  Estates  Act,  1851   (14  &  15  Yict.  H  &  15  Vict. 
c.  104)  {g),  the  ecclesiastical  corporations,  sole  or  aggregate,  with  the  Episcopal' 
approval  in  writing  of  the  Church  Estate  Commissioners,  may  sell,  ^^^  Capitular 
enfranchise,  or  exchange  their  church  lands,  or  purchase  the  interest 
of  their  lessees.     And  by  sect.  9,  no  lease  of  any  lands  purchased  or 
acquired,  or  in  which  the  estate  or  interest  of  a  lessee  is  purchased 
or  acquired,  by  any  ecclesiastical  corporation  under  the  Act,  may, 
except  as  thereinafter  provided,  be  granted  otherwise  than  from  year 
to  year,  or  for  a  term  not  exceeding  fourteen  years,  at  the  best  annual 
rent  that  can  be  reasonably  gotten  without  fine,  the  lessee  not  to  be 
exempted    from    liability   in    respect   of    waste  :    the    corporations, 
however,  having   power,  with   the   approval  of  the  Church  Estate 

(/)  Ecclesiastical  Commissioners  y .  TFode-  23  &  24  Vict.  c.  124  ;   31  &  32  Vict.  c.  114, 

house,   [1895]   1   Ch.   552;  64   L.  J.,   Ch.  s.  10  ;  and  continued  by  numerous  Expir- 

329  ;  72  L.  T.  257  ;  43  W.  R.  395  ;   13  E,.  ing  Laws  Continuance  Acts  ;  and  lastly 

372.  by  the  Expii-ing  Laws  Continuance  Act, 

(ff)  A  temporary  Act,  amended  by  17  &  1901  (1  Edw.  7,  c.  3),  until  the  31st  De- 

18  Vict.  c.   116;  22   &  23  Vict,  c.  46;  cember,  1902. 
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Commissioners,  to  grant  mining  or  building  leases,  as  therein 
mentioned  (//). 

By  the  Ecclesiastical  Commissioners  Act,  1860  (23  &  24  Yict. 
0.  124),  s.  8,  no  lands  assigned  or  secured  as  the  endoicment  of  any 
see  under  i/ii.s  Act  may  bo  granted  by  the  archbishop  or  bishop 
otherwise  than  from  year  to  year,  or  for  a  term  not  exceeding 
twenty-one  years,  at  the  best  annual  rent  that  can  be  reasonably 
gotten  without  fine,  the  lessee  not  to  be  exempted  from  liability  in 
respect  of  waste  ;  and  the  like  covenants,  &e.  to  be  entered  into, 
with  or  for  the  benefit  of  the  archbishop  or  bishop  and  his  successors, 
as  under  sect.  1  of  the  Ecclesiastical  Leases  Act,  1842  (5  &  6  Yict. 
c.  27),  are  to  be  entered  into  for  the  benefit  of  the  incumbent  and 
his  successors,  or  as  near  thereto  as  the  circumstances  of  the  case 
will  permit.  Mining  and  building  leases  are  also  authorized  by 
the  same  section  with  the  approval  of  tlie  Church  Estate  Com- 
missioners. 

By  sect.  9,  the  estates  committee  may  inspect  repairs  and  give 
notice  of  dilapidations;  and  by  sect.  11  may,  on  request,  manage 
and  demise  lands  for  an  archbishop  or  bishop. 

By  sect.  31,  rights  of  renewal  and  other  obligations  under 
special  Acts,  &c.,  preserved,  notwithstanding  anything  done  under 
sect.  10. 

By  the  Ecclesiastical  Leases  Act,  1861  (24  &  25  Yict.  c.  105), 
"  to  Prevent  the  Future  Grant  by  Copy  of  Court  Eoll  and  certain 
Leases  of  Lands  and  Hereditaments  in  England  belonging  to 
Ecclesiastical  Benefices  "  (/),  after  reciting  "  that  there  are  in 
England  certain  ecclesiastical  benefices  to  which  belong  manors, 
lands,  tenements,  and  hereditaments,  which,  by  custom  or  otherwise, 
the  rectors,  vicars,  perpetual  curates,  or  incumbents  thereof  have 
power  to  grant  and  lease  out  for  lives  and  long  terms  of  years, 
and  such  grants  have  been  made  by  them  at  nominal  annual  rents 
to  the  prejudice  of  their  successors,  and  it  is  expedient  to  determine 
and  put  an  end  to  the  power  to  make  such  grants,"  it  is  enacted 
as  follows : — 

By  sect.  1,  "it  shall  not  be  lawful  for  any  prebendary  of  any 
prebend,  not  being  a  prebend  of  any  cathedral  or  collegiate  chiu-ch, 
rector,  \T.car,  perpetual  curate,  or  incumbent,  tcho,  after  the  passing  of 
this  Act,  may  become  possessed  of  or  entitled  to  any  manors,  lands, 
tenements,  or  hereditaments  belonging  to  any  ecclesiastical  benefice 
in  England  to  make  any  grant  by  copy  of  court  roll  or  lease  of  any 


(h)  See  also  the  Ecclesiastical  Leasing 
Acts,  1842,  1858,  ante,  p.  30. 

(i)  Amended  by  the  Ecclesiastical  Leases 
Act,  1862  '25  &  26  Yict.  c.  52),  post.  p.  33. 


None  of  the  previous  Disabling-  or  Re- 
straining Acts  extended  to  copyholds 
except  the  Ecclesiastical  Leases  Act,  1842 
(5  &  6  Vict.  c.  27). 
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such  manors,  lands,  tenements,  or  hereditaments  in  consideration  of  Ch.  I.  Sec.  14. 
any  fine,  premium,  or  foregift,  but  the  same  may,  by  any  rector,  Ecdexkisticai 
vicar,  perpetual  curate,  or  incumbent  appointed  after  the  passing  of    of  Victoria). 


this  Act,  be  leased,  sold,  exchanged,  or  enfranchised,  or  disposed  of 
under  the  provisions  of"  the  Ecclesiastical  Leases  Act,  1842,  the 
Ecclesiastical  Leasing  Act,  1842  (5  &  6  Yict.  c.  27  ;  b  &  Q  Yict. 
c.  108)  ;  and  21  &  22  Vict.  c.  57,  or  such  of  the  provisions  of  such 
Acts  respectively  as  are  now  in  force. 

By  sect.  2,  rights  of  incumbents  and  others  at  the  time  of  the 
passing  of  the  Act  are  preserved. 

By  sect.  3,  notwithstanding  anything  contained  in  the  llth  section  Powers  to 
of  the  Episcopal  and  Capitular  Estates  Act,  1851  (14  &  15  Yict. 
c.  104),  any  rector,  vicar,  perpetual  curate,  or  incumbent  shall  have 
such  and  the  same  powers  of  sale,  exchange,  and  enfranchisement  as 
are  possessed  by  any  ecclesiastical  corporation,  sole  or  aggregate, 
under  any  Act  now  in  force  ;  and  the  provisions  of  the  Ecclesiastical 
Commissioners  Act,  1860  (23  &  24  Yict.  c.  124),  shall,  so  far  as  the 
same  relate  to  powers  for  the  raising  or  application  of  money  by 
trustees,  allowances  to  lessees,  arbitration,  valuation,  rate  of  interest, 
apportionment  of  rent  and  substitution  of  titles  on  exchange,  be 
applied,  mutatis  mutandis,  to  sales,  exchanges  or  enfranchisements  of 
any  manors,  lands,  tenements  or  hereditaments  in  this  Act  com- 
prised ;  but  the  proceeds  of  any  such  sales  or  enfranchisements  and 
any  moneys  received  by  way  of  equality  of  exchange,  shall  be  applied 
according  to  the  provisions  in  that  behalf  contained  in  the  said 
Ecclesiastical  Leasing  Act,  1842  (5  &  6  Yict.  c.  108),  and  in  the  said 
Act  21  &  22  Yict.  c.  57. 

By  25  &  26  Yict.  c.  52,  the  prohibition  to  make  any  grant  by  copy  25  &  26  Vict. 
of  com-t  roU  or  lease  contained  in  24  &  25  Yict.  c.  105,  s.  1,  shall  not  ^-  ''"-• 
only  extend  to  grants  made  in  consideration  of  any  fine,  premium,  or 
foregift ;  but  shall  also  extend  to  all  grants  and  leases  made  for  a 
longer  term  or  in  any  other  way  than  according  to  the  provisions  of 
the  several  statutes  mentioned  in  sects.  1,  3  of  that  Act. 

By  the  Ecclesiastical  Commission  Act,  1868  (31  &  32  Yict.  c.  114),  3i  &  32  Vict. 
s.  9,  none  of  the  deans  and  chapters  mentioned  in  the  schedule  to  leases  hj  ' 
31    &    32    Yict.    c.    19    rincludine-     York,     Carlisle,    Pcterhorounh,  Deans  and 
Chester,    Gloucester,     St.    Asaph,    Worcester,    Chichester,    Winchester,  Trhenre- 
Salishunj,  Bristol,  Canterbury,  Exeter,    Wells,  Rochester,  St.  DadcVs,  endowed. 
Llandaff,   and     Windsor,']    and    no    dean   and    chapter    after    mahing 
of  any  order  in  council  respecting  them,  in  pursuance  of  this  Act,  shall 
demise   any   land   vested   in  them,    otherwise    than    from   year  to 
year,  or  for  a  term  of  years  in  possession  not  exceeding  twenty-one, 
at  the  best  annual  rent  that  can  be  reasonably  got  without  fine  ;  and 
shall  not  make  the  lessee  dispunishable  for  or  exempt  from  liability 
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Ch.  I.  Sec.  14.  in  respect  of  Wcaste ;  and  in  every  such  lease  sucli  or  the  like  cove- 
Ecciesiasticai  nants,  conditions  and  reservations  shall  be  entered  into,  reserved  or 
of"victoria).    Contained  with  or  for  the  benefit  of  the  dean  and  chapter  and  their 

successors,  as  under  sect.   1  of  the  Ecclesiastical   Leases  Act,  1842 

(5  &  6  Vict.  c.  27),  are  to  be  entered  into,  reserved  or  contained 
with  or  for  the  benefit  of  the  lessor  and  his  successors  in  a  lease 
granted  under  that  section,  or  as  near  thereto  as  the  circumstances 
admit  (/.). 


They  are  Civil 
Corporiitions. 


Powers  of 
Leasiujr  at 
Common 
Law. 


Restraining 
or  Disabling 
Acta. 


Com  Rents 
under  18  Eliz. 
c.  6. 


Oxford, 
Cambridge, 
Durham, 
Eton,  and 
Winchester. 


Sect.  15. — By  Universities  and  Colleges. 

The  Universities  of  Oxford  and  Cambridge  are  regarded  as  civil 
corporations  {I)  ;  so  also  are  the  Universities  of  Durham  and  London  ; 
and  the  several  colleges  in  all  such  universities. 

Like  other  corporations  aggregate,  they  had  at  common  law  power 
to  make  such  leases  of  their  lands  as  they  thought  fit  under  their 
common  seal,  without  the  consent  or  confirmation  of  any  other 
person  {ni),  provided  such  leases  were  in  conformity  with  their  own 
private  statutes,  charters  and  bye-laws.  But  as  such  power  was  often 
much  abused  by  the  members  for  the  time  being,  to  the  impoverish- 
ment of  their  successors,  they  have  been  restrained  by  divers  statutes 
from  leasing  their  lands,  and  especially  their  church  property,  except 
for  limited  terms  and  subject  to  certain  covenants  and  conditions 
intended  for  the  protection  and  benefit  of  their  successors. 

Thus  it  was  provided  by  18  Eliz.  c.  6,  that  one-third  of  the  rent 
then  paid  should  be  reserved  in  wheat  or  malt,  as  to  which  statute  and 
reservation,  see  post,  Ch.  X.  Sect.  2  (a). 

The  letting  of  the  property  of  the  Universities  of  Oxford,  Cam- 
bridge and  Durham,  and  of  the  colleges  therein,  and  also  of  the 
property  of  the  colleges  at  Winchester  and  Eton,  is  regulated  by  the 
Universities  and  College  Estates  Act,  1898  (61  &  G2  Yict.  c.  55),  by 
sect.  1  of  which  they  "  may  exercise  any  of  the  powers  conferred  on 
a  tenant  for  life  by  the  Settled  Land  Acts,  1882  to  1890  "  (see  for 
these  powers,  p.  7,  ante),  and  by  sect.  8  (1),  of  which  the  various 
leasing  provisions  of  the  Universities  and  College  Estates  Acts  of 
1858  and  18G0  (21  &  22  Vict.  c.  44,  and  23  &  24  Vict.  c.  59). 

The  Acts  of  1858  and  1860  gave  uncontrolled  power  to  grant 
leases  for  any  term  not  exceeding  twenty-one  years,  subject  to  certain 


[k)  This  enactment  was  intended  to  put 
an  end  to  the  custom  which  had  long 
prevailed  of  renewals  of  leases  by  deans 
and  chapters  at  the  end  of  each  seven 
years,  or  on  the  dropping  of  each  life, 
upon  payment  of  a  large  fine,  which  was 


immediately  divided  amongst  the  members 
for  the  time  being. 

(?)  Parhinsoii's  case,   Carth.   93  ;   E.  v. 
V.-C.  of  Cambridge,  3  Burr.  1656. 

{m)  Co.  Lit.  44  a. 
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restrictions  and  conditions  for  the  protection  and  benefit  of  successors ;  Ch.  I.  Sec.  15. 
building  and  repairing  leases  for  ninety- nine  years  ;  leases  of  running     j^^["^fJ^'Jl^^ 
water  and  way-leaves,  and  otlier  rights  and  easements  for  sixty  years  ;    and  Colleges. 
and  mining  leases  for  sixty  years.     The  Act  of  1858  authorized  leases  Proviso  for 
containing   a   proviso    against    forfeitui'e   without   prior   action   for  i^e-entry. 
damages  similar  to  that  allowed  by  the  Ecclesiastical  Leasing  Act, 
1842,  previously  referred  to,  and  by  sect.  30  expressly  left  unaffected 
all  previous  leasing  powers,  whether   arising  by  public  or  private 
statute  or  otherwise.    Sect.  3  of  the  Act  of  1860  (»)  provided  that  where 
lands  had  once  been  leased  at  rack-rent,  no  fine  should  thereafter  be 
taken  in  respect  of  them,  but  this  section  is  expressly  repealed  by  the 
Act  of  1898. 

The   Universities    and    Colleges    Estates    Act,    1898    (61   &   62  Universities 
Yict.  c.   55),  incorporates,  with  modifications,  sects.  6  and  7  of  the  Estates  Act, 
Settled  Land  Act,  1882  (see  p.  7,  ante),  the  only  modification  neces-  1898. 
sary  to  mention  being  that  the  Board  of   Agriculture  is  substituted 
for  the  trustees  of  the  settlement  or  the  Court.     Amongst  the  many 
pm-poses  or  improvements  to  which  capital  money  may  be  applied 
under  s.  2,  Sched.  II.  of  the  Act  of  1898  are- 
Purchase  of  the  reversion  or  freehold  in  fee  of  any  part  of  the  land 
belonging  to  the  university  or  coUeges  being  leasehold  land  held  for 
years,  or  life,  or  years  determinable  on  life  : 

Drainage,  including  the  straightening,  widening  or  deepening  of 
di'ains,  streams  and  watercourses  : 

Cottages  for  labourers,  farm-servants  and  artizans,  emiDloyed  on  the 
land  or  not : 

Making  any  additions  to  or  improvements  in  buildings  reasonably 
necessary  or  proper  to  enable  the  same  to  be  let. 

By  the  Universities  and  College  Estates  Act,  1860  (23  &  24  Yict.  Lands  once 
c.  59),  s.  3,  "  where  any  lands  belonging  to  any  such  university  or  Rack-rent 
college  as  aforesaid  shall  at  any  time  have  been  leased  at  the  best  J'"*^^^^^'^^''/^*^'' 
and  most  improved  yearly  rent,  -without  fine,  no  fine,  premium  or  upon  Fines, 
foregift,  or  anything  in  the  nature  thereof,  shall  hereafter  be  taken  by 
any  such  university  or  college  for  the  grant  or  renewal  of  any  lease 
of  the  same  lands."     The  above  universities  and  colleges  have  also  Mortgagees 
powers  to  raise  moneys  for  certain  purposes,  with  the  consent  of  the    ^    ^'^^•-^^• 
Board  of  Agriculture^  the  successors  by  virtue  of  the  Board  of  Agri- 
cultm-e  Act,  1889,  of  the  Copyhold  Conimis'iioners,hj  way  of  mortgage 
for  a  term  of  years  determinable,  &c.  (o) . 

{n)  See  Chit.  Stat.  tit.  "  Lease  "  {Eccle-  supplemental  vol.  to  Chit.  Stat.  tit.  "  Uni- 
siastical,  College,  and  Hospital)  for  these  ''''J^(''^{\  22  Vict.  c.  44.  rs.  27,  28  ;  23 
Acts  in  full,  and  for  the  Act  of  1898  see       ^  ^  Vict-  c.  59   s.  1. 

3  (2) 
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Cii.  I.Sec.16. 

Leases  bij 
Farish  Officers. 

o9Geo.3,c.  12. 

Leases  of 
small  Pieces 
t)f  Parish 
Land. 


Previous 
Law. 

Leases  under 
the  above 
Act,  how 
made. 


Copyholds. 

Cottage 
Allotments. 


Sect.  16. — Bi/  Paris//  Officers  and  AUotment  Trustees, 
The  Poor  Relief  Act,  1819  (59  G-eo.  3,  c.  12),  s.  18,  provides  "that 
for  tlie  promotion  of  industrj-  amongst  the  poor,  it  shall  be  lawful  for 
the  chiu'ch wardens  and  overseers  of  the  poor  of  any  parish  with  the 
consent  of  the  inhabitants  in  vestry  assembled  {j)) ,  to  let  any  portion  or 
portions  of  such  parish  lands  as  aforesaid,  or  of  the  land  to  be  so 
purchased  or  taken  on  account  of  the  parish  {q),  to  any  poor  and 
industrious  inhabitant  of  the  parish,  to  be  by  him  or  her  occupied 
and  cultivated  on  his  or  her  own  account,  and  for  his  or  lier  own 
benefit,  and  at  such  reasonable  rent  and  for  such  terms  as  shall  by  the 
inhabitants  in  vestry  be  fixed  and  determined." 

Before  this  Act  a  person,  who  held  under  a  lease  granted  by  parish 
officers,  was  only  a  tenant  from  year  to  year  (r) . 

In  the  making  of  leases  under  this  Act,  the  terms  of  it  must  be 
strictly  observed  ;  therefore  a  memorandum  not  signed  by  all  the 
parish  officers,  or  by  their  order,  is  not  a  lease  pursuant  to  the 
statute  (s) ;  not  only  the  churchwardens,  but  also  the  overseers,  must 
join  in  the  lease  {f).  An  invalid  lease  made  by  some  of  the  parish 
officers,  coupled  with  possession  thereunder,  will  determine  a  previous 
tenancy  at  will,  and  enable  the  new  lessee  to  maintain  trespass  (^^). 
The  above  enactment  does  not  apply  to  copyhold  land  (.r) , 
Where,  in  parishes  inclosed  under  Acts  of  Parliament,  allotments 
are  made  for  the  benefit  of  the  poor,  it  is  provided  by  the  Allotments 
Act,  1832  (2  &  3  Will.  4,  c.  42),  and  the  Inclosure  Act,  1845  (8  &  9 
Vict.  e.  118),  s.  109,  as  amended  by  the  Poor  Allotment  Management 
Act,  1873  (36  &  37  Yict.  c.  19),  that  a  committee  appointed  by  the 
allotment  trustees  and  parish  officers,  or  by  the  "  allotment  wardens," 
as  the  case  may  be,  may  let  the  allotments  to  "  industrious  cot- 
tagers" or  "poor  inhabitants  of  the  parish,"  as  the  case  may  be. 
A  year's  rent  may  be  required  to  be  paid  in  advance.  It  was  provided 
by  the  Allotments  Act,  1832  (2  &  3  Will.  4,  c.  42),  that  no  allotment 
should  be  made  of  less  than  one  quarter  of  an  acre,  but  this  pro- 
vision is  repealed  by  the  10th  section  of  the  Act  of  1873  above 
referred  to  (y).     The  Allotments  Extension  Act,  1882  (45  &  46  Vict. 


(p)  The  consent  of  the  Local  Govern- 
ment Board  docs  not  apjiear  to  be  neces- 
sary. See  the  concluding  proviso  in  the 
Poor  Law  Amendment  Act,  1834  (4  &  5 
Will.  4,  c.  76),  8.  21. 

(q)  As  mentioned  in  sect.  12,  not  ex- 
ceeding twenty  acres. 

(>•)  Doe  A.  iliggs  v.  Terry,  4  A.  &  .E. 
274;  43  R.  R.  336;  Doc  d.  Ilobbs  v. 
Cockell,  4  A.  &  E.  478  ;  43  R.  R.  410. 

(*)  Doc  d.  LmuheU  v.  Goicir,  17  Q.  B 
589;  21  L.  J.,  Q.  B.  57. 

[t)   Woodcock  V.   Gibson,  4  B.  &  C.  162  ; 


28  R.  R.  525  ;  Phillips  v.  Fearce,  5  B.  &  0. 
433 ;  29  R.  R.  284  ;  Doe  d.  Jackson  v. 
mici/,  10  B.  &  C.  885  ;  39  R.  R.  591 ; 
Allason  v.  Stark,  9  A.  &  E.  255  ;  Att.-Gen. 
V.  Zeuiii,  8  Sim.  366  ;  Rumball  v.  Hunt, 
8  Q.  B.  382  ;  Alderman  v.  Neaie,  4  M.  & 
"W.  704  ;  51  R.  R.  775. 

{i<)    Jrain.s  V.  Dehnar,  29  L.  J.,  Ex.  276. 

[x)  Doe  d.  Bailey  v.  Foster,  3  C.  B.  215. 

(//)  See  further  as  to  these  Acts  and  the 
power  to  recover  the  demised  premises  by 
proceedings  before  justices,  Cli.  XXII., 
Sect.  4  (c),  post. 


Sect.  17,— Trustees  of  Settled  Estates,  37 

c.  80),  imposes  f mother  obligations  upon  the  trustees  to  let  the  hand  Ch.i.Sec.  16. 
in  allotments  (.).  ^^^^ rJ^Sr^rs. 

Sect.  17.— Bij  Trustees  of  Settled  Estates. 

The  extensive  powers  of  leasing  conferred  by  the  Settled  Land 
Act,  1882,  upon  tenants  for  life  [ante,  Sect.  4],  have  rendered  almost 
unnecessary  any  resort  to  the  Court  by  trustees  under  sect.  4  of  the 
Settled  Estates  Act,  1877;  but  as  that  enactment  is  not  repealed, 
it  is  apprehended  that  resort  may  still  be  had  to  it  in  particular 
eases,  and  it  may  also  be  sometimes  necessary  to  consider  its  pro- 
visions in  connection  with  leases  prior  to  1883. 

Sect.  4   of  the  Settled  Estates  Act,  1877  (r/),  provides  that  the  Order  of 
Chancery  Division  of  the  High  Court  may,  "  if  it  shall  deem  it  proper  Settled^  ^"^ 
and  consistent  with  a  due  regard  for  the  interest  of  aU  parties  entitled  Estates  Act. 
under  the  settlement  (i),  and  subject  to  the  provisions  and  restrictions 
in  that  Act  contained,  authorize  leases  of  any  settled  estates  [h)  :  or 
of  any  rights  or  privileges  over  or  affecting  any  settled  estates,  for 
any  purpose  whatsoever,  whether  involving  waste  or  not,"  provided 
five  specified  conditions  be  observed,  viz. : — • 

1.  The  lease  must  take  effect  in  possession  at  or  within  one  year  Five  Con- 
next  after  the  making  thereof,  and  be  for  a  term  of  years  not 
exceeding  for  an  agricultm-al  or  occupation  lease,  twenty-one  years ; 
for  a  mining  lease,  forty  years  ;  for  a  repaii^ing  lease,  sixty 
years  (c) ;  and  for  a  building  lease,  ninety-nine  years  :  but,  except  in 
the  case  of  agricultural  leases,  where  the  com't  shall  be  satisfied  that 
it  is  the  usual  custom  in  the  district  and  beneficial  to  the  inheritance 
to  grant  leases  for  longer  terms,  then  for  such  term  as  the  court  shall 
direct  (d).  2.  The  best  rent  must  be  reserved  that  can  be  reasonably 
obtained,  to  be  made  payable  half-yearly  or  oftener,  without  taking 
any  fine  or  other  benefit  in  the  natm-e  of  a  fine.  3.  If  the  lease  be 
of  minerals,  &c.,  a  certain  portion  of  the  rent  must  be  set  aside  and 
invested.  4.  The  felling  of  trees,  except  so  far  as  is  necessary,  must 
not  be  authorized.     5.  "  Every  such  lease  shall  be  by  deed,  and  the  Proviso  for 

Re-entry. 

(z)  See  post,  Sect.  18,  and  for  the  more  of  adverse  report)  before  being  allowed  to 

important  "Allotments  Act,    1887,"  by  pass.     Leases    have  been   authorized  by 

which    sanitary    authorities    may   acquire  private  Act  subsequently  to  18,56  :  see,  ^.<7., 

land  for  allotments,  see  post,  Sect.  19.  the  Duke  of  Cleveland's  Estate  Act,  1867 

(a)  40  &  41  Vict.  c.  18.     This  Act  con-  (30  &  31  Vict.  c.  1   (Pr.) ),  by  sect.  7  of 

sohdates  the  original  Settled  Estates  Act,  which  trustees  may  grant  building  leases 

1856   (19   &  20  Vict.   c.    120),   with  four  "  for  any  term  not  exceeding  999  years," 

amenrling  Acts.     Before  the  Act  of  1856  and  the  Scarisbrick  Estate  Act,  1877  (40 

leases  of  settled  estates  had  to  be  made  &  41  Vict.  c.  6  (Pr.) ),  s.  3  of  which  is  to 

either  under  special  leasing  powers  con-  the  same  effect. 

f erred  by  the  settlements   (as  to  which  see  (i)  The  words  "  settlement "  and  "  set- 

Ch.  v.,  Sect.  19,  })ost)  or  under  private  Bills  tied  estates  "  are  defined  by  sect.  2. 

ofParHament,usuallyreportedonbyjudges  (c)  Taken  from  21  &  22  Vict.  c.  77,  s.  2. 

(see  sect.  21  of  the  Act  of  1856  as  to  effect  [d)  Taken  from  21  &  22  Vict,  c,  77,  s.  4. 
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CuAP.  I. — B\  WHOM  Terms  granted. 


Ch.  I.  Sec.  17 
Leases  hy 
Trustees  of 

Settled  E-itates, 


Peppercorn 
Rent. 


Special 
Covenants. 


Lease  of 
Mansion - 
House,  &c. 

Leases  under 
Powers  in 
Settlements. 


lessee  shall  execute  a  counterpart  thereof,  and  every  such  lease  shall 
contain  a  condition  for  re-entry  on  non-payment  of  the  rent  for  a 
period  of  twenty- eight  days  after  it  becomes  due,  or  for  some  less 
period  to  be  specified  in  that  behalf  "  (r). 

"With  reference  to  the  second  condition,  that  "  the  best  rent  shall 
be  reserved,"  the  same  4th  section  provides,  that  "in  the  case  of  a 
mining  lease,  a  repairing  lease,  or  a  building  lease,  a  peppercorn  rent, 
or  any  smaller  rent  than  the  rent  to  be  ultimately  made  payable,  may, 
if  the  court  think  fit  so  to  direct,  be  made  payable  during  all  or  any 
part  of  the  first  five  years  of  the  term  of  the  lease  "  (/). 

The  5tli  section  provides,  that,  "  subject  and  in  addition  to  the 
conditions  hereinbefore  mentioned,  every  such  lease  shall  contain 
such  covenants,  conditions  and  stipulations  as  the  court  shall  deem 
expedient  with  reference  to  the  special  circumstances  of  the  demise." 

The  Court  cannot  authorize  a  lease  under  this  Act,  if  any  one  of  the 
parties  interested  under  the  settlement  opposes  the  application  [g] . 
Leases  granted  by  trustees  under  the  provisions  of  this  Act  must  be 
settled  in  judge's  chambers  [Ji).  If  an  Act  of  Parliament  be  necessary, 
the  Court  will  make  a  declaratory  decree  that  it  is  proper  that  an 
application  should  be  made  to  Parliament  to  extend  the  leasing 
powers  (/). 

We  have  already  seen  (ante,  p.  9)  that  the  principal  mansion-house, 
&c.  on  a  settled  estate  cannot  be  let  without  the  consent  of  the 
trustees  of  the  settlement,  or  an  order  of  the  Court. 

Where  any  settlement  made  by  deed,  will,  or  otherwise,  before  or 
after  the  passing  of  the  Settled  Estates  Act,  1856,  contains  powers 
to  the  trustees  for  the  time  being  (with  the  consent  of  the  tenant  for 
life)  to  grant  leases,  such  leases  may  be  granted  in  accordance  with 
such  powers,  the  powers  granted  by  the  Settled  Land  Act,  1882, 
being  cumulative.  The  provisions  of  that  Act,  however,  prevail  in 
case  of  conflict  with  the  provisions  of  the  settlement,  so  that  the 
consent  of  the  tenant  for  life  is  in  every  case  necessary  {k) . 

Wliere  lands  are  devised  to  trustees  in  fee  upon  trusts  or  with 
powers  which,  in  their  execution,  requii-e  the  exercise  of  judgment 
and  discretion,  such  as  granting  leases,  and  the  trustees  disclaim, 
so  that  tlie  estate  in  fee  descends  to  the  testator's  heir-at-law,  such 
powers  or  trusts  cannot  be  exercised  or  carried  into  execution  by  the 
lieir,  although  he  holds  the  estate  subject  to  the  trusts  of  the  will  (/). 
Where  the  heir  of  a  surviving  trustee  is  the  proper  party  to  demise. 


{r)  Note,  that  the  condition  for  re-entry 
does  not  apply  to  breaches  of  covenant 
generally.     Sec  Ch.  IV.,  Sect.  7,  post. 

( f)  Sugsrested  apparently  by  C'list  v. 
Mi'ddleton,  3  De  G.  F.  k  J.  33. 

{^)  In  re  Mcrrtj,  36  L.  J.,  Ch.  168  ;  15 


W.  R.  307. 

(//)  In  re  Irocfor,  26  L.  J.,  Ch.  464. 

{i)  Savil  V.  Bruce,  29  Beav.  557. 

(/.)  Settled  Land  Act,  1882,  s.  56. 

(/)  Eobson  V.  Fli(//>f,  U  L.  J.,  Ch.  226 ; 
13  W.  R.  393. 


Sect.  17. —Trustees  of  Settled  Estates.  39 

a  lease  granted  by  the  executors  of  sucli  trustee  is  void,  and  not  cured  Ch.I.Sec.  17. 
by  the  Leases  Act,  1849  (12  &  13  Yict.  c.  26)  {in).  TrZZsof 

When  an  appointment  by  way  of  demise  is  made  in  pursuance  of  settled  Estates. 
a  power  of  leasing  contained  in  a  settlement,  it  will  take  effect  in  j-gg^^.  ^      " 
preference  and  priority  to  any  long  term  of  years  limited  in  the  settle-  Leases  under 
ment  for  providing  any  jointure  or  portions  for  younger  children  or 
the  like.     The  leasing  power  is  considered  as  controlling  and  super- 
seding such  term,  until  it  is  called  into  action,  after  which  the  leasing 
power  will  be  put  an  end  to  {ii) .     The  person  entitled  under  the 
settlement,  whose  estate  is  displaced  or  superseded  pro  tanto  by  any 
such  lease,  is  considered   as  the   immediate   reversioner   upon   such 
lease,  and  may  sue  for  any  breach  of  covenant  therein  contained  (o), 
and  may  sue  or  distrain  for  the  rent  thereby  reserved  [p). 

Before  the  Settled  Estates  Act,  1856  (19  &  20  Vict.  c.  120),  a  ^easjs^by^^^ 
trustee  having  the  legal  estate  in  lands  might  have  made  leases  which  ^^  pursuance 
would  have  been  valid,  provided  they  were  justified  by  the  quantity  of  ^^^^^''^^^^^''^^^ 
his  estate  although  no  express  power  of  leasing  was  vested  in  him  by  nor  of  a 
the  settlement.     But  a  party  taking  a  lease  from  a  trustee,  with  ■^°^®''- 
notice  of  the  trust,  and  without  the  concurrence  of   the  cestui  que 
trust,  was  subject  to  the  control  of  equity  [q).     There  was  no  general 
rule  as  to  what  leases  might  be  granted  by  trustees,  but  they  were 
authorized  to  do  what  was  reasonable  in  each  particular   case  (r). 
No  lease  could  be  safely  taken  from  them  without  the  concurrence  of 
the  cestui  que  trust,  or  the  sanction  of  the  Couii  of  Chancery  (s) . 

Where  a  lease  is  granted  under  the  Settled  Land  Act,  1882,  by  the  Trustees  need 

not   DG  x^flrilGS 

tenant  for  life,  it  is  neither  necessary  nor  desirable  that  the  trustees  ^nder  Act  of 
should  be  made  formal  parties  thereto.  ^^^^• 

If  an  infant  is  tenant  for  life,  the  trustees  of  the  settlement  may  Lease  by 

.    „       ,  .       , ,.  Trustees  for 

act  lor  him  (/) .  Infant. 


Sect.  18. — By  Tnidces  of  Charities. 

The  estates  of   charities  are   subject  to   the   provisions  of  "  The  (;,j^g^^.-^j^yg 
Charitable  Trusts  Act,  1853"  (16  &  17  Yict.  c.  137),  as  amended  by  Trusts  Acts, 
the  Charitable  Trusts  Acts  of  1855,  1860,  and  1869  (18  &  19  Vict. 
c.  124,  23  &  24  Vict.  c.  136,  and  32  &  33  Vict.  c.  110). 

By  the  Charitable  Trusts  Act,  1853  (16  &  17  Vict.  c.  137),  s.  26,  leases,  &c., 
leases  authorized  by  any  two  of  the  Charity  Commissioners  sitting  ^^*^?[^^  ^^ 

{m)  Ex  parte  Cooper,   re  North   London  (p)  Eoqers  v.  Ri/mphreySyi  A.  &  11.299  ;   missioners. 

i2.  Co.,  34L.  J.,  Ch.  373.  43  11.11.340. 

(w)  Doc  d.  Courtail  v.  Thomas,  9  B.  &  C.  („)  piatt  on  Leases,  345. 

288,  293 ;  32  R.  R.  680  ;  Eoffers  y  ITun,.  Mt.-Gen.  v.  Otcen,  10  Ves.  555. 

phreys,  4  A.  &  E.  299;  43  R.  R.  340;  ,  /  t^,  ^^^  x  n,^      i,r  , 

Maundrell    v.    MamidreU,    10    Ves.    246;  (s)  Piatt  on    Leases,    347;    Malpas    t. 

Carpenter  v.  Parker,  3  C.  B.,  N.  S.  231.  Acliand,  3  Russ.  3/3. 

(o)  Ishcrwood  v.  OMknow,  3  M.  &  S.  382.  {t)  Post,  Sect.  22. 
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Chap.  I.  —By  whom  Terms  granted. 


Leases  lij 
Trustees  of 
Charities. 

18  &  19  Vict, 
c.  124,  s.  15. 
Official 
Trustees  of 


Soot.  16. 
Power  to 
Acting 
Trustees  to 
gruut  Leases. 


Cn.  I.  Sec.  18.  as  a  board  under  the  powers  of  that  Act  have  the  like  effect  as  if 
they  had  been  authorized  by  the  express  terms  of  the  trust  affecting 
the  charity. 

By  the  Charitable  Trusts  Act,  1855  (18  &  19  Yict.  c.  124),  s.  15, 
the  secretary  of  the  board  is  a  corporation  sole,  by  the  name  of  "  The 
Official  Trustee  of  Charity  Lands,"  for  taking  and  holding  charity 
S'nstitufed'^*^'  lands  and  by  that  name  (instead  of  the  name  of  "  Treasm-er  of 
Public  Charities  ")  has  perpetual  succession  ;  and  all  lands  vested  in 
the  "  Treasurer  of  Public  Charities  "  by  that  name  became  vested  in 
like  manner  and  upon  the  same  trusts  in  "The  Official  Trustee  of 
Charity  Lands." 

By  sect.  16,  "  the  acting  trustees  of  every  charity,  or  the  majority 
of  them,  provided  that  such  majority  do  not  consist  of  less  than  three 
persons,  shall  have  at  law  and  in  equity  power  to  grant  all  such  leases 
or  tenancies  of  laud  belonging  thereto,  and  vested  in  the  official 
trustee  of  charity  lands,  as  they  would  have  power  to  grant  in  the 
due  administration  of  the  charity  if  the  same  land  were  legally 
vested  in  themselves;  and  all  covenants,  conditions  and  remedies 
contained  in  or  incident  to  any  lease  or  tenancy  so  granted  shall  be 
enforceable  by  and  against  the  trustees  or  persons  acting  in  the 
administration  of  the  charity  for  the  time  being,  and  their  alienees 
or  assigns,  in  like  manner  as  if  such  lands  had  been  legally  vested 
in  the  trustees  granting  such  lease  or  tenancy  at  the  time  of  the 
execution  thereof,  and  had  legally  remained  in  or  had  devolved  to 
such  trustees  or  administrators  for  the  time  being,  their  alienees  or 
assigns,  subject  to  the  same  lease  or  tenancy." 

By  sect.  29  of  the  same  Act  "  it  shall  not  be  lawful  for  the  trustees 
or  persons  acting  iu  the  administration  of  any  charity  to  make  or 
grant  otherwise  than  with  the  express  authority  of  Parliament,  under 
any  Act  ah-eady  passed,  or  of  a  court  or  judge  of  competent  jiuisdic- 
tion,  or  according  to  a  scheme  legally  established,  or  with  the  ajiproval 
of  the  board  "  [_i.c.,  the  Charity  Commissioners],  "  any  sale,  mortgage, 
or  charge  of  the  charity,  estate  or  any  lease  thereof  in  reversion  after 
more  than  three  years  of  any  existing  term,  or  for  any  term  of  life, 
or  in  consideration  wholly  or  in  part  of  any  fine,  or  for  any  term  of 
years  exceeding  twenty-one  years." 

A  lease  in  contravention  of  this  section  is  absolutely  void,  as  was 
yeTrt,w?Sioit  ^^^^^  ^^  Charles,  J.,  in  the  case  of  a  lease  of  a  part  of  the  property 
consent  of  of  *'  Bishop  Rowland's  Charity  "  for  forty-five  years  without  the 
missioners,  approval  (which  they  had  in  fact  refused  to  give)  of  the  Charity 
void.  Commissioners  {ic) . 


Prohibition 
of  Lease  for 
more  tlian  21 
years,  &c. 


Lease  for 


{«)  Bishop  of  Bangor  v.  Parry,  [1891] 
2  Q.  B.  277;  60  L.  J.,  Q.  B.  646;  65 
L.  T.  379  ;  39  W.  R.  541 ,  per  Charles,  J. ; 


decided  by  analogy  to  Magdalen  Hospital 
V.  Knotts,  4  App.  Cas.  324,  and  p.  25, 
ante. 


Sect.  18.— Trustees  of  Charities.  41 

By  tlie  Charitable  Trusts  Act,  1860  (23  &  24  Vict.  c.  136),  s.  16,  Ch. I. Sec.  18. 
a  majority  of  fico-thinh  of  the  trustees  of  any  charity  assembled  at      Leases  hj 
a  meeting  of  their  body  duly  constituted,  and  having  power  to  deter-      charities. 
mine  on  any  lease  of  any  property  of  the  charity,  was  empowered  to  ^Majority  of 
lease  the  charity  property.     A  clear  majority  was  substituted  for  the  Trustees  may 
two-thirds   majority  by  s.   12   of  the  Charitable  Trusts  Act,  1869  Estates. 
(32  &  33  Vict.  c.  110)  (s.  17  of  which  Act  repealed  s.  16  of  the  Act  of  Char.  Trusts 
1860).     This  section,  which,  it  will  be  observed,  is  retrospective,  is  as  ^^{2.       ' 
follows : — 

Where  the  trustees  or  persons  acting  iu  the  administration  of  any 
charity  have  power  to  determine  on  any  sale,  exchange,  partition,  mort- 
gage, lease  or  other  disposition  of  any  property  of  the  charity,  a  majority 
of  those  trustees  or  persons  who  are  present  at  a  meeting  of  their  body 
duly  constituted  and  vote  on  the  question  shall  have  and  be  deemed  to 
have  always  had  full  power  to  execute  and  do  all  such  assurances,  acts, 
and  things  as  may  be  requisite  for  carrying  any  such  sale,  exchange, 
partition,  mortgage,  lease,  or  disposition  into  effect,  and  all  such  assurances, 
acts,  and  things  shall  have  the  same  effect  as  if  they  were  respectively 
executed  and  done  by  all  such  trustees  or  persons  for  the  time  being  and 
by  the  official  trustee  of  charity  lands. 

Before  the  Act  of  1860,  trustees  of  charities  might  have  granted 
leases  of  the  lands  belonging  to  the  charities,  provided  they  were 
such  in  all  their  circumstances  as  were  beneficial  to  the  interests  of 
the  charities ;  but  if  otherwise,  the  Court  of  Chancery  would  have 
set  them  aside  at  any  distance  of  time  (.r),  until  protected  by  the 
Real  Property  Limitation  Act,  1833  {jj).  Where  it  was  necessary 
to  grant  a  large  number  of  building  leases  of  charity  lands  in  nearly 
the  same  form,  under  the  provisions  of  an  Act  of  Parliament,  and 
one  lease  had  been  settled  in  chambers,  the  Court  of  Chancery 
allowed  the  charity  to  grant  other  building  leases  from  time  to  time 
in  the  same  form,  without  reference  to  chambers,  the  model  lease 
being  appended  to  the  order  (s).  Trustees  of  a  charity  have  been 
authorized  to  grant  building  leases  for  600  years,  su>ch  being  the 
custom  of  the  neighbourhood,  and  it  appearing  beneficial  (r/) . 

We  have  seen  (ante.  Sect.  16)  that  under  various  statutes  parish  Letting  of 
officers  and  others  are  empowered  to  let  lands  in  allotments  to  "  in-  under  Aiiot" 
dustrious  cottagers "  and  the  like.     The  principle  of  these  statutes  ^lents  Exten- 

iSlOD  Act 

is  applied  to  charity  lands  generally  by  the  "Allotments  Extension  1SS2,  to' 
Act,  1882  "  (45  &  46  Vict.  c.  80).     By  s.  4  of  this  Act  "all  trustees  ^^^t^s^^'^'  ^^■ 

(.r)  Att.-Gen.  v.  Cross,  3  Mer.  540;   17  Att.-Gm.  v.  Payne,  27  Beav.   168;  Att.- 

R.  R.  121  ;  Att.-Gen.  v.  Lord  Hotham,  3  Gen.  v.  Magdalen   College,  Oxford,  6  H.  L 

Russ.  415  ;  24  R.  R.  21.  Cas.  189,  206  ;  26  L.  J.,  Ch.  620. 

0/)  3&4Will.  4,  c.  27,  ss.24,25,26,27,  {z)  Att.-Gen.  v.  Christ  Church,   O.rford, 

which   extend  to  charities;  Att.-Gen.  v.  Giif.  514;  8  Jui-.,  N.  S.  989. 

Bavey,  19  Beav.  521  ;  4  De  Gex  «&  J.  136  ;  {a)  In  re  Cross,  27  Beav.  592. 
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Chap.  I. — By  nviiom  Terms  granted. 


Cn.  I.  Sec.  18. 
Zrascs  hy 
Trustees  of 
Charities. 


Letting  of 

Allotment  to 
other  person 
than  cottagrer. 


in  whom  lands  are  vested,  or  by  ■whom  the  same  are  held  or  managed 
for  the  benefit  of  the  poor  of  any  parish  or  place  in  or  adjoining  to 
that  in  wliich  such  lands  are  situate,  and  whereof  the  rents  or  produce 
ore  distributed  in  gifts  of  money  doles,  fuel,  clothing,  bread  or  other 
articles  of  sustenance  or  necessity,  shall,  where  such  lands  are  not 
otherwise  used  for  the  benefit  of  the  parish  in  which  it  is  situate  as  a 
recreation  ground,  or  otliorwiso,  for  the  enjoyment  or  general  benefit 
of  the  inhabitants,  take  proceedings  "  in  manner  in  the  Act  mentioned 
"  for  letting  such  lands  to  cottagers,  labourers  and  others."  By  s.  10, 
if  tlie  trustees  neglect  to  comply  with  the  Act,  the  Charity  Commis- 
sioners may  compel  compliance,  on  the  application  of  not  less  than 
fom-  persons  who  would  be  entitled  to  the  benefit  of  the  Act.  By 
s.  12,  rent  or  possession  may  be  recovered  under  ss.  110,  111  of  the 
Inelosure  Act,  1845,  and  by  s.  13  every  allotment  shall  be  let  free 
of  all  charges  "  at  such  rent  as  land  of  the  same  quality  is  usually 
let  for  in  the  same  parish,"  and  "  one  person  shall  not  hold  any 
allotment  exceeding  one  acre." 

By  sub-sect.  6  of  s.  13,  "  if  at  any  time  the  trustees  are  unable  to 
let  any  allotment  or  any  portion  thereof,  they  may  lot  the  same,  or 
such  portion  thereof  as  may  be  unlet,  at  the  best  annual  rent  which 
can  be  obtained  for  the  same,  without  any  premium  or  fine,  and  on 
such  terms  as  may  enable  them  to  resume  possession  thereof  within 
a  period  not  exceeding  twelve  months,  if  it  should  at  any  time  be 
rerpiii-ed  to  be  let  for  allotments." 


Sect.  10. — By  Sanitavy  Autlioritic^i  in  Allotment'^  and  hy  County  or 
Parish  Councils  in  Small  Holdinys. 

The  Allotments  Act,  1887  (50  &  51  Vict.  c.  48),  enables,  and  to 
a  certain  extent  and  under  certain  circumstances  obliges,  sanitary 
authorities  to  acquire,  either  by  hiring  or  purchase,  land  for  the 
purpose  of  letting  it  in  allotments  "  to  persons  belonging  to  the 
labouring  population  resident  in  their  districts." 

When  acquired,  the  land,  by  s.  7  of  the  Act,  is  to  be  let  under 
regidations  framed  by  the  sanitary  authority  under  the  control  of 
the  Local  Government  Board,  and  the  regulations  *'  may  define  the 
persons  eligible  to  be  tenants,  the  notices  to  be  given  for  the  letting, 
the  size  of  the  allotments,  the  conditions  under  which  they  are  to  be 
cultivated,  and  the  rent  to  be  paid."  But  the  regulations  are  by  the 
same  section  *'  to  make  provision  for  reasonable  notice  to  be  given 
to  any  tenant  of  tlic  determination  of  his  tenancy,"  and  arc  also 
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generally  "  subject  to  the  provisions  of  tlie  Act,"  and  the  7th  section  Cn.I.SEc.  19. 
contains  a  set  of  important  provisions,  enacting  that —  Leases  of 

r-  ,  .,  l^       •!  Allot)ne)its 

The  rents  shall  be  such   as   may   ensure   the   sanitary   authority      a»d  Small 
from  loss  :  ^'^'^'"^'- 

The  sanitary  authority  shall  for  the  purposes  of  rates  and  taxes  Conditions  of 
be  deemed  the  occupiers,  but  may  add  the  sums  paid  by  them  for  ments." 
such  purposes  to  the  rents  : 

One  person  shall  not  hold  more  than  one  acre,  and  an  allotment 
shall  not  be  sublet : 

No  building  "  other  than  a  toolhouse,  shed,  greenhouse,  fowlhouso 
or  pigsty e  "  shall  be  erected  : 

A  tenant  may  remove  fruit  and  other  trees  planted  by  him,  for 
■which  he  has  no  claim  for  compensation. 

The  Local  G-overnment  Act,  1894  (56  &  57  Yict.  c.  73),  by  s.  10  (6)  Letting  of 
applies  sects.  5 — 8  of  the  Allotments  Act,  1887,  to  any  allotment  by  Parish 
hired  by   a   parish   council   as   if  that   council    were   the   sanitary  Councils, 
authority  and  also  the  allotment  managers,  but  also  provides  that 
the  parish  council  may  let  more  than  one  acre  to  one  person,  and 
may  permit  any  stable,   cowhouse,   or  barn   to   be   erected   on   the 
allotment,  but  shall  not  break  up,  or  permit  to  be  broken  up,  any 
permanent  pasture  vdthout  the  assent  of  the  landlord. 

The   Small   Holdings  Act,   1892   (55  &  56  Yict.  c.   31),  which  Letting  of 
empowers   a   County    Council  to   acquire    land    for    sale   in   small  Holdhig" 
holdings  of  not  less  than  one  acre  or  more  than  fifty  acres,  also  '^J  County- 
empowers  the  council  in  the  case  of  a  holding  of  not  more  than 
fifteen  acres  in  extent  or  of  not  more  than  15/.  in  annual  value, 
to  offer  to   let   it,   if  either    (1)    persons   desiring   to   cultivate   are 
unable  to  buy,  or  (2)  the  land  has  been  hired  by  the  council  on  lease 
or  otherwise  {b). 


Sect.  20. — By  Infants. 

At  common  law  leases  made  by  infants  are  not  absolutely  void,  but  At  Common 
voidable  on  their  attaining  their  majority  {c),  and  that  notwithstand-  t'^7nf^nT^ar 
ing  the  rent  reserved  is  not  the  best  obtainable  {(I).     The  lessee  can  in  not  void,  but 
no  case  avoid  the  lease  on  account  of  the  infancy  of  the  lessor  {e) .  1.°^  ? 
The  lease  is  voidable  by  the  infant  when  he  becomes  of  age  (/),  but  rarsons. 

(h)  See  Chitty's  Statutes,  5th  ed.,  tit.  {d)  Slatorx.  Brady,  \ilv.Com..'L.'R.Ql. 

"  Allotments  and  Small  Holdings."  (V)  Zouch  d.  Ahboi  v.  Parsons,  3  Burr. 

(c)  Ectseifs  case,   Cro.  Jac.   320;  Aah-  1794. 

field  V.  Ashjield,  Sir  W.  Jon.  157.  (/)  Slaior  v.  Brady,  14  Ir.  Com.  L.  R.  61. 
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Cn.  I.  Sec.  20 
Leases  by 
Infants. 


Confirmation 
of  infants* 
lease  on 
coming  of  affe, 


Leases  in 
Gavelkind. 


Leases  by- 
Infants  under 
the  Direction 
of  the  Court. 


not  before  (//)  ;  or  by  his  heir  if  he  die  under  ago  (//).  To  avoid  a 
lease  by  an  infant  under  whicli  the  lessee  is  in  possession  upon  the 
lessor  attaining  twenty-one,  some  act  of  notoriety,  ex.  gr.,  ejectment, 
entry,  or  demand  of  possession  is  requisite :  the  mere  execution  of  a 
new  lease  to  another  lessee  is  not  sufficient  to  divest  the  estate  created 
by  the  first  lease  (/).  If  when  of  ago  he  receives  any  rent  payable 
after  he  became  of  age,  he  thereby  ratifies  the  lease  from  the  day  of 
its  execution  (/r) .  A  mortgage  of  the  land  to  the  lessee  by  a  deed 
reciting  the  lease  amounts  to  a  ratification  (/).  Subject  to  the  above 
qualification,  all  gifts,  grants  or  deeds  made  by  infants,  by  matter  in 
deed,  or  in  WTiting,  whicli  take  effect  by  delivery  of  his  hand,  are 
voidable  by  himself,  by  his  heirs,  and  by  those  who  have  his  estate  {///). 
The  words  "  take  effect "  are  the  essential  part  of  the  definition,  and 
exclude  letters  of  attorney,  or  deeds  which  delegate  a  mere  power  and 
convey  no  interest  («).  The  lease  of  an  infant,  to  be  good,  must  bo 
his  own  personal  act  (o). 

By  the  custom  of  gavelkind  an  infant  seised  of  land  in  socage  may 
at  the  age  of  fifteen  years  malie  leases  for  years,  which  bind  him  after 
he  comes  of  age,  inasmuch  as  the  custom  makes  the  ago  of  fifteen  his 
full  age  for  that  purpose  (p). 

The  legal  and  practical  difficulties  attaching  to  leases  by  infants  at 
common  la^^'  (q)  were  almost  entirely  cured  by  the  Infants'  Property 
Act,  18-30  (11  Geo.  4  &  1  Will.  4,  c.  65),  under  which  (ss.  16  and  17) 
infants  were  empowered  to  grant  renewals  of  leases  under  the  direction 
of  tlie  Cliancery  Division  of  the  High  Court,  obtained  on  their  own 
petition  or  that  of  their  guardians  (r)  :  and  the  Court  was  authorized 
to  du-ect  leases  of  land  belonging  to  infants  when  it  was  to  the  benefit 
of  the  estate  (s).  In  either  case  there  was  no  restriction  upon  the 
term  to  be  granted  to  the  lessee,  which  might  be  such  as  the  Court 
should  direct. 

By  sect.  31  of  the  Act,  leases  granted  under  it  were  as  valid  as  if 
the  infant  had  been  of  full  age.  The  Court  had  power  under  this  Act 
to  sanction  a  building  lease  of  an  infant's  freehold  estate  when  he  was 
seised  in  fee  simple  in  reversion  after  a  life  estate  by  the  curtesy 
vested  in  his  father  {t). 


{fj)  Slator  V.  Trimble,  14  Ir.  Com.  L.  R. 
342.  Tlie  doctrine  laid  down  in  Maddon 
V.  White,  2  T.  R.  1.59,  that  a  lease  for  the 
benefit  of  the  infant  binds  him,  seems  to 
be  exploded.  See  Piatt  on  Leases,  Vol.  L, 
p.  31. 

{h)  4  Cruise,  74,  s.  G7. 

(i)  Slator  v.  Brady,  14  Ir.  Com.  L.  R. 
61  ;  Slator  v.  Trimble,  Id.  342. 

(/.•)  See  note  (^),  supra. 

(0  Starry  Y.  Johnson,  2  Y.  &  C.  386. 

(;n)  Perk.  chap.  i.  sect.  12  ;  Bac.  Abr. 
tit.  Leases  (B.)  ;  Baylis  v.  Diueley,  3  M.  &: 
S.  477  ;  2  Prest.  Conv.  248. 


(«)  Zouch  d.  Abbot  v.  Parsons,  3  Burr. 
1794. 

(o)  Boe^.  Thomas  v.  Roberts,  16  M.  &  W. 
788. 

{p)  Co.  Lit.  45  b. 

('/)  See  Smith,  L.  &  T.,  2nd  ed.,  p.  61 ; 
Piatt  on  Leases,  Vol.  I.,  p.  29. 

()•)  Judicature  Act,  1873,  s.  34 ;  R.  S.  C. 
Ord.  LV.,  r.  2,  sub-r.  9. 

(s)  Re  Spencer,  37  L.  J.,  Ch.  18;  17 
L.  T.  200. 

(0  Re  Letch  ford,  L.  R.,  2  Ch.  D.  719; 
45  L.  J.,  Ch.  530. 
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This  Act  is  not  expressly  repealed,  and  is  expressly  referred  to  in  Ch.  I.  Sec.  20. 
an  Order  of  Court  (R.  S.  0.  1883,  Order  LY.  rule  2)  made  after  tlie      i^^^^^sh 

commencement  of  the  Settled  Land  Act,  1882.     But  ss.  59  and  60  of — 

that  Act  appear  to  impliedly  repeal  it  so  far  at  all  events  as  the  term 
for  which  the  lease  may  be  made.  We  will  presently  consider  the 
effect  of  this  and  other  Acts,  but  must  first  deal  shortly  with  leases 
by  guardians. 


Sect.  21. — B//  Gaardians. 


Guardians  are  either  : — 1.  Guardians  in  socage  or  by  the  common  Division  of 
law ;  2.  Testamentary  guardians  under  the  statute  12  Car.  2,  c.  24,  *^^  Subject. 
or  Guardianship  of  Infants  Act,  1886  (49  &  50  Yict.  c.  27); 
3.  Widowed  mothers,  "  either  alone  when  no  guardian  has  been 
appointed  by  the  father,  or  jointly  with  any  guardian  appointed 
by  the  father,"  by  virtue  of  sect.  3  of  the  Guardianship  of  Infants 
Act,  1886;  4.  Guardians  by  natm-e ;  5.  Guardians  for  nurture; 
6.  Guardians  by  election ;  7.  Guardians  appointed  by  the  Chancery 
Division  of  the  High  Court.  Of  these  the  guardians  appointed  by 
the  Court  are  of  the  first  practical  importance,  and  guardians  under 
the  Acts  of  12  Car.  2  or  1886  come  next ;  guardianship  of  any  of  the 
other  kinds  so  far  as  regards  property,  has  little  more  than  a  historical 
value. 

1.  A  guardian  in  socage,  or  by  the  common  law,  is  a  person  Leases  by  _ 
appointed,  by  the  law,  in  respect  of  the  freehold  lands  descended  to  so^cage. 
the  infant,  so  that  where  no  freehold  lands  descend  there  can  be  no 
such  guardian  {u)  :  and  this  guardianship  devolves  upon  such  of  the 
next  of  kin  to  whom  the  inheritance  cannot  descend  (a?) .  It  ceases  at 
the  age  of  fom^teen  years;  and  the  father  may  also  supersede  the 
authority  of  the  guardian  by  appointing  a  testamentary  guardian  under 
12  Car.  2,  c.  24. 

To  enable  guardians  in  socage  to  take  especial  care  of  the  infant 
and  his  property,  the  law  has  invested  them,  not  with  a  hare  authoritij 
only,  but  also  with  an  interest,  till  the  guardianship  ceases  (//),  and  to 
prevent  abuse,  the  law  has  made  them  accountable  to  the  infant, 
either  when  he  comes  to  the  age  of  fourteen  years,  at  which  time  the 
authority  of  the  guardians  terminates,  or  at  any  time  after,  as  the 
infant  thinks  fit ;  and  therefore  theii-  authority  and  interest  extend 
only  to  such  things  as  may  be  for  the  benefit  of  the  infant,  and 

(m)  Bac.  Abr.  tit.  Leases  (I.  9)  ;  Shop-  {x)  1  Blac.  Com.  461  ;  Cole  Ejec.  582. 

land  V.  Byokr,   Cro.   Jac.  55,   99;  Blac.  (y)  Co.  Lit.  87  b;  E.\.  Oakky,lQ'E.tist, 

Com.  461.'  494;   /?.  v.  Sutton,  3  A.  &  E.  597. 
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Ch.  I.SEC.2L 
Leases  by 
Guardians. 


By  Testa- 
mentary 
Guardians. 


By  Guardians 
by  Nature. 


By  Guardians 
for  Nurture. 


By  Guardians 
by  Election. 


whereof  they  may  give  au  account.  Dui'ing  the  time  the  guardian- 
ship exists,  a  guardian  in  socage  may  make  leases  for  years  in  his 
own  name,  as  any  other  who  has  an  interest  in  lands  may  do ;  for  he 
is  quasi  dominus  pro  tempore  and  the  lessee  may  maintain  ejectment 
on  such  leases  {z) .  If  he  makes  leases  for  years  to  continue  beyond 
the  time  of  his  guardianship,  such  leases  seem  not  to  be  absolutely 
void  .by  the  infant's  coming  of  age,  but  only  voidable  by  him  if  he 
thinks  fit ;  consequently  the  infant,  when  he  comes  of  age,  may  by 
acceptance  of  rent,  or  other  act,  make  such  leases  good  and  unavoid- 
able (a) .  The  lease  will  be  determined  by  the  death  of  the  infant, 
and  also  by  the  death  of  the  guardian  {b). 

2.  A  testamentary  guardian,  or  one  appointed  by  the  father 
pursuant  to  12  Car.  2,  c.  24,  ss.  8,  9,  10,  11,  or  by  the  mother,  or 
both  parents  under  the  Guardianship  of  Infants  Act,  1886  (49  &  50 
Yict.  c.  27),  is  the  same  in  office  and  interest  as  a  guardian  in  socage, 
but  his  authority  continues  until  the  infant  attains  the  age  of  twenty- 
one  years  (r) ;  and  it  seems  clear  that  a  lease  by  him  stands  on  the 
same  footing  as  a  lease  by  a  guardian  in  socage,  with  the  additional 
advantage  to  the  lessor  that  the  period  of  minority  is  extended  from 
fourteen  to  twenty-one  years  (r/).  Special  guardians,  by  custom  of 
London  and  other  places,  do  not  fall  within  the  statute  {e) . 

3.  Guardians  by  nature  are  the  father  or  his  heir,  heiress,  or 
heiresses,  and  in  some  cases  the  mother,  until  the  age  of  twenty-one 
years  {/) .  They  may,  perhaps,  possess  the  power  of  leasing  at  will, 
but  not  for  a  term  {g) . 

4.  The  father  or  mother  is  guardian  of  all  the  children  for  nm'ture 
imtil  they  attain  the  age  of  fourteen  years  (A) .  A  guardian  for 
nurture  cannot  make  any  leases  for  years,  either  in  his  own  name, 
or  in  the  name  of  the  infant,  for  he  has  only  the  care  of  the  person 
and  education  of  the  infant ;  for  there  may  be  such  guardian,  though 
the  infant  has  no  lands  at  all,  although  in  such  a  case  there  cannot 
be  a  guardian  in  socage :  but  such  guardian,  it  seems,  may  make 
leases  at  will  (J) . 

5.  An  infant  seised  of  freehold  lands,  and  being  unprovided  with 
a  testamentary  guardian,  may,  on  attaining  fourteen  years,  elect  a 


(z)  Wade  V.  Baker,  1  Ld.  Raym.  131 ; 
Hutt,  16;  Osborn  v.  Garden,  Plowd.  293; 
Bac.  Abr.  tit.  Leases  (I.  9) ;  Willis  v. 
Whitcwood,  1  Leon.  323 ;  B.  v.  Oakley,  10 
East,  494  ;  Keilw.  46  b. 

(a)  Bac.  Abr.  tit.  Leases  (I.  9). 

(J)  Balder  v.  BlacMorn,  Brownl.  79. 

(c)  1  Blac.  Com.  462  ;  Bedell  v.  Constable, 
Vaugb.  179;  Roe  d.  Parry  v.  Hodgson,  2 
Wils.  129  ;  Cole  Ejec.  583. 

{d)  Smith,  L.  &  T.  59  ;  Roe  v.  Hodgson, 
2  Wils.  129,  so  far  as  it  is  an  authority  to 


the  contrary,  is  not  law.  See  Piatt  on 
Leases,  Vol.  I.,  p.  376. 

(e)  Sect.  10. 

(/)  1  Blac.  Com.  461;  R.  v.  Thorp, 
Carth.  384. 

{g)  F\got  V.  Garmsh,  Cro.  Eliz.  678,  734. 

[h]  1  Blac.  Com.  461  ;  Roach  v,  Garvan, 
1  Ves.  158  ;  3  Cro.  R.  38. 

(j)  fJ'illis  V.  WMtcu-ood,  Owen,  45 ;  1 
Leon.  322 ;  Shopland  v.  Radlen,  Owen, 
115;  Cro.  Jac.  55,  98;  Godb.  143;  4  Leon. 
238;  Pigot  v.  Garnish,  Cro.  Eliz.  078; 
Bac.  Abr.  tit.  Leases  (I.  9). 
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guardian  to  act  until  he  attains  twenty-one  (/i-).     This  guardianship,  Ch.  I.  Sec.  21. 
like  that  of  socage,  involves  a  similar  power  on  leasing  the  estate  of      leases  by 

,,       .    „      ,  /,\  Guardians. 

the  infant  (/) . 


6.  From  a  very  early  period  guardians  have  been  appointed  by  the  By  Guardians 
Court  of  Chancery  under  a  power  which  by  the  Judicature  Act,  1873,  HMi^ourtf 
s.  34,  is  exerciseable  by  the  Chancery  Division  of  the  High  Com-t. 
Guardians  so  appointed  might,  by  vii'tue  of  the  Infants'  Property 
Act,  1830  (11  Geo.  4  &  1  Will.  4,  c.  Qo),  s.  17,  but  not  otherwise  (w), 
make  such  leases  as  the  Court  should  direct  without  fine,  which 
leases  may  be  made  to  extend  beyond  minority  {n).  We  have  already 
seen  that  this  statute  is  not  expressly  repealed,  and  it  is  no  doubt 
in  force  so  far  as  the  Settled  Land  Act,  1882  (45  &  46  Yict.  c.  38), 
is  not  in  conflict  with  it. 

The  Settled  Estates  Act,  1877  (40  &  41  Yict.  c.  18),  s.  44, 
empowered  guardians  to  exercise  on  behalf  of  infants  all  powers 
given  by  the  Act,  and  the  words  would  include  the  leasing  powers, 
as  to  which  see  Sect.  4,  ante.     This  enactment  also  is  imrepealed. 

The  25th  section  of  the  Agricultural  Holdings  Act,  1883  (46  &  47  Guardians  for 
Vict.  c.  61),  provides  that  where  a  landlord  is  an  infant  the  county  Agricultural 
court  may,  on   the  application  of  any  person  interested,  appoint  a  Holdings  Act. 
guardian  for  the  purposes  of  that  Act. 


Sect.  22.— By  Trustees  for  Infants. 

The  Conveyancing  and  Law  of  Property  Act,  1881  (44  &  45  Vict.  Conveyancing 
c.  41),  by  s.  41  provides  that :-      ^  fetled 'inf 

"  Where  a  person  in  his  own  right  seised  of  or  entitled  to  land  Act,  1S77. 
for  an  estate  in  fee  simple  is  an  infant,  the  land  shall  be  deemed 
to  be  a  settled  estate  within  the  Settled  Estates  Act,  1877."  We 
have  abeady  seen  what  powers  of  leasing  were  given  by  that 
Act  (0),  and  also  that  s.  49  of  the  same  Act  f mother  provided  that 
aU  powers  given  by  the  Act  might  be  exercised  by  guardians  on 
behalf  of  infants. 

The  Settled  Land  Act,  1882   (45  &  46  Vict.  c.  38),  though  not  Settled  Land 
repealing  the  above  enactments,  appears  by  ss.  59,  60  to  supersede  ^^^q^qq' 
them.     The  exact  words  of  these  sections  are  : — 

59.  Where  a  person,  who  is  in  his  own  right  seised  of  or  entitled  in  "  Settled 
possession  to  land,  is  an  infant,  then  for  purposes  of  this  Act  the  land  is  land,"  where 
settled  land,  and  the  infant  shaU  be  deemed  tenant  for  Hfe  thereof.  '"^''"'  '°^^"*- 
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{k)  Co.  Lit.  87  b;  2  Atk.  624  ;  1  Ves.  {m)  See  Simpson  on  Infancy,  p.  333. 

(I)  Bac.  Abr.  tit.  leases  (I.  9) ;  Fifcaim  ^"^  ^'"^'^  ^-  ^''**<"''  ^  ^"^^  ^  ^-  ^^'^^ 

v.  Off  bourne,  2  Ves.  375.  (0)  Ante,  Sect.  4. 
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Cn.  I.  Sec.  22. 

Zeaaes  ly 

Trustees  for 

Infants. 

Powers  of 
infant  tenant 
for  life 
exerciseable 
by  trustees. 


60.  Where  a  tenant  for  life,  or  a  person  having  the  powers  of  a  tenant 
for  life  under  this  Act  (/>),  is  an  infant,  or  an  infant  would,  if  he  were  of 
full  age,  be  a  tenant  for  life,  or  have  the  powers  of  a  tenant  for  life  under 
this  Act,  the  powers  of  a  tenant  for  life  under  this  Act  may  be  exercised  on 
his  behalf  by  the  trustees  of  the  settlement,  and  if  there  are  none,  then 
by  such  person  and  in  such  manner  as  the  Court,  on  the  application  of 
a  testamentary  or  other  guardian  or  next  friend  of  the  infant,  either 
generally  or  in  a  particular  instance,  orders. 


Management 
of  demised 
land  by 
trustees  for 
infants. 


Section  60  appears  to  comprise  witliin  its  terms  the  case  of  an 
infant  tenant  in  fee  simple,  and  therefore  somewhat  to  abridge  the 
powers  of  gnardians.  By  the  Act  of  1881  as  read  with  the  Act  of 
1877,  they  miglit  themselves  lease  without  any  application  to  the 
Court ;  by  the  Act  of  1882,  an  application  to  the  Court  would  seem 
to  be  necessary  if  the  land  proposed  to  be  demised  should  be 
imsettled,  and  although  guardians  are  pointed  at  as  being  proper 
persons  to  make  the  application,  the  leasing  power  is  not  to  be 
exercised  as  a  matter  of  course  by  them,  but  only  in  case  of  their 
being  directed  to  exercise  it  by  the  Court.  In  case  the  land  should 
be  settled,  and  there  should  be  trustees,  such  trustees  could,  it  is 
conceived,  exercise  the  leasing  powers  without  any  application  to 
the  Court. 

Trustees  acting  for  infants  have  special  powers  of  management 
conferred  upon  them  by  s.  42  of  the  Conveyancing  Act,  1881. 
Ajnongst  these  powers  is  a  j)Ower  "  to  make  allowances  to  and 
arrangements  with  tenants  and  others,  and  to  determine  tenancies, 
and  to  accept  surrenders  of  leases  and  tenancies,  and  generally  to 
deal  with  the  land  in  a  proper  and  due  course  of  management." 


Married 

Women's 
I'roperty  Act, 
18.S2. 


Sect.  23. — By  or  for  Married  Women. 

The  Married  Women's  Property  Act,  1882  (45  &  46  Vict.  c.  75), 
repealing  and  with  extensive  amendments  re-enacting  the  Married 
Women's  Property  Act,  1870  {q),  places  married  women  in  respect  of 
making  leases  of  land  not  subject  to  marriage  settlement  as  well  as  in 
respect  of  their  separate  property  generally  (leases,  however,  being 
nowhere  specifically  mentioned  in  the  Act),  in  the  same  position  as 
if  they  were  unmarried.     This  Act  has  abolished  the  old  common 


[p)  See  s.  58  of  the  Act,  giving-  powers 
of  the  Act  to  tenants  in  tail,  and  other 
limited  owners. 


iq)  The  Act  of  1870  appears  to  have 
allowed  independent  demises  of  unsettled 
land  under  the  term  "  property,"  in  ss.  1, 
7,  and  8. 
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law  doctrine  that  a  wife  had  no  legal   existence   ajDart   from   her  Ch.  I.  Sec.  23. 
husband.  jf""'i  ^'J.  , 

.  T  T  ,       or  jor  Mamed 

The  Act  of  1882,  however,  is  not  retrospective,  but  applies  only       iVomm. 
to  women  married  after  its  commencement  \_i.c.,  married  after  the  Act  of  1882 
1st   January,  1883],  excej^t  in  case  of  property  acquired  after  its  not  retro- 
commencement,  in  which  case  the  Act  has  full  application. 

At  common  law  a  lease  by  deed  made  by  the  husband  and  wife  of  ^^^^  ^^ 
the  wife's  freeholds,  was  good  during  the  coverture  (>•) .     Upon  the  wife  at 
death  of  the  husband  in  the  wife's  lifetime  it  became  voidable  by  her ;  Common 
and  might  be  confirmed  by  her  acceptance  of  rent  becoming  due  after 
the  husband's  death,  or  the  like  (s) ,  her  executors  having  power  to 
sue  for  such  rent  [t) .     If  the  husband  survived  his  wife  and  became 
tenant  by  the  cmiesy,  the  lease  was  good  as  against  him  during  his 
life  or  until  the  end  of  the  term,  which  first  happened.     But  if  he 
did  not  become  tenant  by  the  curtesy  (not  having  ever  had  any  issue 
by  his  wife  which  might  by  possibility  have  inherited),  the  lease, 
upon  the   wife's   death,   became    void   as    against    his    heir-at-law. 
Wlien   the   husband    did    not   become   tenant   by   the   curtesy,   he 
could  not  distrain  or  sue  for  the  rent  which  became  due  after  his 
wife's  death,  under  a  demise  made  by  them  both  or  by  him  on 
her  behalf  [u) . 

A  lease  by  husband  and  wife  icithout  deed  was  void  as  against  the  Without 
surviving  wife,  for  it  could  not  be  said  to  be  her  lease  {x) ,  but  it  was 
good  dm-ing  the  coverture  if  the  term  continued  so  long  (y) . 

If  a  husband  seised  of  lands  in  right  of  his  wife  made  a  lease  for  By  Husband 
years  by  deed,  the  term  did  not  become  void  on  his  death,  but  only 
voidable  by  the  entry  of  the  widow  (s) . 

Leases  made  by  a  wife  without  the  concurrence  of  her  husband  By  Wife 
and  not  in  pm-suance  of  an  express  power,  were  at  common  law 
absolutely  void,  and  could  not  be  confirmed  (a),  and  a  lessee  taking  a 
lease  from  an  unmarried  woman  became  bound,  after  the  marriage, 
to  pay  the  rent   to   the   husband  (b) .      But   a   wife   might,   before  Before 
marriage,  in  exercise  of  an  express  power,  grant  valid  leases  without  ° 

the  concmTence  of  her  husband. 

(r)   TFiscot's  case,  2  Co.  E.  61  b;  Bac.  (x)   TFahal  v.    Heath,  Cro.  Eliz.   656; 

Abr.  tit.   Leases  (C.    1);    Toley  v.  Slater,  Greenwood  y.  Tijbcr,  Cro.  Ja.c.  564:  ;  Dyer, 

L.  R.,  3  Q.  B.  42  ;  37  L.  J.,  Q.  B.  33.  91  b,  146  b ;  2  Wms.  Saund.  180  a,  n. 

(s)  m-iistead's  case,  5  Co.  R.    10;    Co.  f,A  Bateman  y.  Allen,  Cro.  Eliz.   438; 

Lilt.  00  b;  Greemcood  y.    Tt/oer,  Cro.  Jac.  2  Co   R   61  b 

663;    Doe  d.   CoUins  v.    Welltr,  7  T.   R.  ,  ,'  t'  ■,       '       .r^  ,        n         t 

478;    4  R.   R.  496;    Parrr,  y.   Hindle,    2  {^Jordan    v     JH/te     Cro     Jac.    o32  ; 

Taunt.  180  ;  2  Wms.  Saund.  180,  note  9).  ^mailman  y.  Acjbormc,  Id.  417  ;  3  Bulst. 

{t)  Toler  V.  Slater,  L.  R.,  3  Q.  B.  42  ;  H^  '  ^''""■'"'"^  """^  ^'''^'^''  '  '"'^'  ^^°^^'l- 

37L.  J.,  Q.  B.  33.  ^^• 

{u)  Howe  V.    Scarroif,  4  H.  &  N.  723  ;  («)    Goodrxglit    d.     Carter   v.    Siraphan, 

28  L.  J.,  Ex.   325;  mil  v.   Saunders,  2  Cowp.  201;  LofEt,  763. 

Bing.  112 ;  S.  C.  (in  error)  4  B.  &  C.  529.  {h)  Tracy  v.  Balton,  Cro.  Jac.  617. 

L.T.  4 
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Ch.  I.  Sec.  23. 

Leases  by 

or  for  Married 

Women. 

Lease  by 
Husband  of 
Wife's  Lease- 
holds. 


As  to  the  wife's  leaseholds,  at  common  law  a  husband  might  dis- 
pose of  all  his  wife's  interest  therein  by  demise  :  so  he  might  dispose 
of  the  interest  in  a  term  which  they  had  jointly  {c).  He  might  also 
dispose  of  part  of  his  wife's  interest:  thus  he  might  demise  for  a 
part  of  the  term  rendering  rent,  and  the  rent  would  go  to  his 
executor  or  administrator,  though  his  wife  survived  (f/),  notwith- 
standing the  reversion  survives  to  the  wife  {c)  ;  but  as  to  the  residue 
of  the  term,  whereof  the  husband  made  no  disposition  in  his  lifetime, 
the  wife,  if  she  survived,  was  entitled  to  it :  because  as  to  that,  the 
law  was  left  to  take  effect,  as  it  would  have  done  for  the  whole,  if 
he  had  not  prevented  it  by  such  his  disposition  of  part  (/).  If  the 
husband  died  before  the  wife,  he  could  not  bequeath  her  chattels 
real  by  will  [g),  but  if  he  siuwived  her  they  became  his  own  absolute 
property  (//).  If  the  husband,  having  an  interest  in  his  wife's  real 
estate,  during  their  joint  lives  created  a  term,  out  of  that  interest,  the 
reversion  was  in  him  only,  and  not  in  his  wife  also  (/) . 

The  husband  might  demise  his  wife's  leaseholds,  and  thereby 
confer  an  immediate  interest  and  possession,  or  he  might  underlet  for 
a  term  to  commence  even  after  his  death  (/.;) :  and  it  was  good  though 
the  wife  smwived  (/). 

The   Fines  and   Eecoveries  Act,  1833   (3  &  4  Will.  4,  c.  74), 

ss.  17 — 78,  allowed  leases  to  be  made  by  wives  with  their  husbands' 

concm-rence,  by  deeds  acknowledged  by  the  wives  in  manner  du-ected 

by  that  Act;  and  the  Settled  Estates  Act,  1877  (40  &  41  Yict.  c.  18), 

replacing  a  similar  provision  of  the  Settled  Estates  Act,  1856,  allowed 

a  husband  seised  in  right  of  his  wife  of  any  settled  estates  or  entitled 

to  unsettled  estates  as  tenant  by  the  curtesy  or  in  right  of  a  wife 

seised  in  fee,  without  any  application  to  the  Court  to  demise  such 

lands  for  not  more  than  21   years  subject  to  the   restrictions  and 

exceptions  in  that  Act  mentioned. 

Lease  by  'Vi/'e  have  abeady  seen  {m)  the  provisions,  empowering  tenants  for  life 

Woman  under  to  make  leases,  which  are  contained  in  the  important  Settled  Land  Act, 

Ac?^*i*88?'^^    1882.     Special  provision  for  the  case  of  a  married  woman  who  is  a 

tenant  for  life  is  made  by  s.  61  of  that  Act,  the  effect  of  which  is  that 

if  tlie  married  woman  be  entitled  for  her  separate  use  or  under  the 

Manied  Women's  Property  Act,  1882,  she  may  exercise  the  powers 

of  the  Act  without  her  husband,  but  if  otherwise,  then  she  and  her 

may  exercise  those  powers,  and  that  a  restraint  on 


Fines  and 
Recoveries 
Act,  1833. 

AcknoTvledg 
ment  of  lier 
Lease  by 
Married 
Woman. 


husband  together 


(c)  Com.  Dig.  tit.  Baron  and  Feme 
(E.  2). 

{d)  Id. ;  Co.  Lit.  46  b,  351  a;  1  RoU. 
343,  1.  15  ;  Blaxton  v.  Heath,  Poph.  145. 

{e)  Sj/m^s  case,  Cro.  Eliz.  33. 

(/)  I5ac.  Abr.  tit.  Baron  and  Feme 
(C.  2) ;  <S>;«'s  case,  Cro.  Eliz.  33. 

{g)  Plowd.  418. 


[h)  Co.  Lit.  300  a,  351,  a,  n.  (1). 

(i)  Jlareonrt  v.  TTyman,  3  Excb.  817. 

{k)  Eerhin  v.  Chard,  Popb,  96  ;  Grute  v. 
Loeroft,  Cro.  Eliz.  287. 

(0  Grute  V.  Loeroft,  Cro.  Eliz.  287:  Bac. 
Abr.  tit.  Baron  and  Feme  (C.  2) ;  ILerbin  v. 
C/iard,  Poph.  98. 

(»i)  Ante,  Sect.  4. 
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anticipation  in  the  settlement  shall  not  prevent  the  exercise  of  that  Ch.  I.  Sec.  23. 
power.  ^'"'Z^v., 

It  IS  provided  expressly  by  s.  13  of  the  Married  Women  s  Property  Women. 
Act,  that  nothing  in  that  Act  shall  interfere  with  any  marriage  settle-  Savino-  for 
ment  made  or  to  be  made  respecting  the  property  of  any  married  Marriage 
woman;  but  the  effect  of  the  Gist  section  of  the  Settled  Land  Act,  inMan-ied 
1882,  appears  to  be  to  allow  a  husband  and  wife  to  demise  without  ^°'^g^^'^ 
the  intervention  of  the  trustees  of  their  marriage  settlement,  although  Act,  1S82. 
the  settlement  may  expressly  provide  for  such  intervention. 

As  to  lease  by  married  woman  executrix,  see  p.  58.  Married 

Woman 

Executrix. 


f 


Sect.  24. — By  Lunatics  and  their  Committees. 

Leases  made  by  idiots,  or  persons  non  compotes  mentis,  are  prima  Ey  idiots  and 
facie  binding,  but  may  be  avoided  {n) .    Generally  speaking,  a  contract     ^^ti^^- 
made  by  a  lunatic  is  binding  on  him,  unless  it  be  proved  that  the 
other  party  knew  of  his  insanity  and  took  some  unfair  advantage  of 
it  (o) .     A  lease  made  during  a  lucid  interval  cannot  be  impeached  on 
the  ground  of  previous  or  subsequent  insanity  {p). 

The  consolidating  Lunacy  Act,  1890  (53  &  54  Yict.  c.  5),  by  s.  120  By  Com- 
enacts  that  the  judge  in  lunacy  may  authorise  the  committee  of  a  Lunatics. 
limatic  to 

"  grant  leases  [including  in  this  term  underleases,  see  s.  341] 
of  any  property  of  the  lunatic  for  building,  agricultural,  or  other 
purposes : 

"  grant  leases   of  minerals  forming  part    of    the    lunatic's 
property,  whether  the  same  have  been  already  worked  or  not, 
and  either  with  or  without  the  surface  or  other  land : 
"  Surrender  any  lease  and  accept  a  new  lease : 
"  Accept  a  surrender  of  any  lease  and  grant  a  new  lease : 
"  Execute  any  power  of  leasing  vested  in  a  lunatic  having  a 
limited  estate  only  in  the  property  over  which  the  power  extends  : 
"  Perform  any  contract  relating  to  the  property  of  the  lunatic 
entered  into  by  the  lunatic  before  his  lunacy  : 

"Surrender,  assign  or  otherwise  dispose  of  with  or  without 
consideration  any  onerous  property  belonging  to  the  lunatic." 

(n)  Co.  Lit.  247a;  Bererkt/'s  case,  i  Co.  10  Exch.   181;  23  L.  J.,  Ex.  91,    32G  ; 

R.  123  ;   Yates  v.  Boe>i,  2  Stra.  1104.  ^mof(  y_  i^^c,  7  De  a.,  M.  &  G.  475. 

(o)  Broim  v.  Joddrell,  1  Moo.  &  M.  105  ; 

MoUoH  V.  Caiin-oiix,  2  Exch.  487  ;  4  Exch.  [p]  1  Dow.  Pari.  Cas,  177;  Fry,  s,?.  161, 

17 ;  Beavan  v.  M'DodhcN,  9   Exch.   309  ;  162. 

4(2) 
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Chap.  I. — By  whom  Terms  granted. 


Ch.  I.  Sec.  24 

Zeasis 

by  Lunatics 

and  their 

Committees. 

Extent  of 

Leasing 

Power. 


Rent,  Term 
and  Cove- 
nants. 


Wynne,  In  re. 


Lunatic 
Tenant  for 
Life. 


Mode  of 
Execution. 


Repairs  and 
Allowances. 


Bj  s.  121  a  renewed  lease  is  to  be  to  the  same  use  as  the  sur- 
reuderod  lease  was.  By  s.  122  the  power  under  the  Act  extends  to 
property  of  which  the  lunatic  is  tenant  in  tail,  every  lease  under  the 
.  Act  binds  the  issue  of  the  lunatic  and  all  persons  entitled  in  remainder, 
&c.,  and  "  every  person  to  whom  from  time  to  time  the  reversion 
expectant  upon  the  lease  belongs  upon  the  death  of  the  lunatic  shall 
have  the  same  rights  and  remedies  against  the  lessee,  his  executors, 
administrators,  and  assigns,  as  the  lunatic  or  his  committee  would 
have  had." 

By  sub-s.  2  of  s.  122,  "  leases  under  the  Act "  may  be  for  such 
number  of  lives  or  such  term  of  years,  at  such  rent  and  royalties,  and 
subject  to  such  reservations,  covenants  and  conditions  as  the  judge 
approves." 

It  seems  to  be  the  practice  in  every  case,  first  to  obtain  the  approval 
of  a  master  in  lunacy  to  the  proposed  lease,  and  then  an  order  of  the 
Lords  Justices  confirming  the  master's  report,  and  directing  the  lease, 
as  settled  and  approved  of  by  the  master,  to  be  executed  by  the  com- 
mittee, upon  the  lessee  executing  a  counterpart.  In  Wynne,  In  re  {q), 
however,  eighteen  months'  possession  under  an  agreement  for  a  lease 
with  the  agent  of  the  committee  w^as  held  sufficient  to  entitle  the 
tenant  to  specific  performance,  although  the  sanction  of  the  master  in 
lunacy  had  not  been  applied  for. 

Where  the  committee  of  a  lunatic  tenant  for  life  petitioned  the  Court 
for  power  to  grant  a  repairing  lease  for  99  years,  it  was  held  that  new 
trustees  (there  not  being  any  trustees  of  the  will  under  w^hich  the 
property  was  held)  ought  to  be  appointed  and  served  with  notice  of 
the  petition  (r). 

The  ordinary  form  of  execution  would  seem  to  be  the  execution  by 
the  lunatic  by  his  committees,  but  an  execution  by  the  committees 
themselves  is  sufficient,  if  the  lunatic  be  made  a  party  to  the  lease  {a) . 

By  s.  G  of  15  &  IG  Yict.  c.  48,  receivers  of  the  estates  of  lunatics 
might  be  directed  by  order  to  make  repairs  and  improvements  of  or 
upon  the  land  of  lunatics,  or  make  aUoicanee  out  of  the  lunatic's  income 
to  the  tenant  executing  the  same.  This  enactment  is  repealed  by  the 
Lunacy  Act,  1890,  and  sections  117  and  118,  which  appear  to  be  sub- 
stituted for  it,  do  not  seem  to  contemplate  any  execution  of  repairs 
by  a  tenant  otherwise  than  in  piu-suance  of  his  contract  of  tenancy. 


{q)   Wynne,  In  re,  L.  R.,  7  Ch.  229 ;  26 
L.  T.  406;  20  W.  R.  348. 
(/•)  Rf  Taylor,  49  L.  T.  420. 
(v)  Lawrie  v.  Ices,  L.  R.,  7  App.  Gas. 


19,  affirming  the  decision  of  the  Court  of 
Appeal,  and  reversing  that  of  Hall,  V.-C, 
14  Ch.  D.  249 ;  49  L.  J.,  Ch.  636  ;  42  L.  T. 
485  ;  28  W.  R.  779. 
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Ch.  I.  Sec.  25. 
,     ,    J  Leases  by 

Sect.  25. — By  Persons  under  Duress  or  Intoxicated.  Persons  under 

Duress  or 

All  deeds,  bonds  or  grants  made  by  persons  under  duress  are  void-    intoxicated. 
able  by  the  parties  themselves  that  make  them,  or  others  that  have  By  Persons 
their  estates,  &c.     Duress  of  imprisonment  is  defined  to  be  where  one  "^  ^^    ^^^^^ 
is  manifestly  imprisoned  or  restrained  of  his  liberty  contrary  to  law, 
until  he  executes  a  bond  or  deed  to  another  {t).     The  imprisonment 
must  be  illegal,  otherwise  there  is  no  duress  (ii). 

Intoxication  is  a  good  defence  in  an  action  on  a  deed,  lease  or  grant,  ^g^^™^  ^ 
or  an  agreement,  provided  the  party  was  in  such  a  state  of  intoxiea-  intoxication, 
tion  as  not  to  know  what  he  was  doing  (.r).  But  the  contract  is  void- 
able only  and  not  void,  and  therefore  may  be  ratified  when  the  party 
becomes  sober  (?/).  If  through  the  contrivance  and  management  of 
the  party  obtaining  the  deed  the  grantor  is  thrown  into  intoxication 
for  the  purpose  of  prevailing  on  him  to  execute  the  deed,  relief  may 
be  administered,  on  the  ground  of  fraud  (s),  by  the  Chancery  Division 
of  the  High  Court  {a). 


Sect.  26. — By  Convicts. 

At  common  law,  on  a  conviction  for  felony,  real  estate  became  for-  Felons. 
f eited  to  the  Crown,  but  not  without  attainder  {b) .  Under  a  demise, 
therefore,  by  a  felon  after  attainder,  the  lessee  had  a  good  title  against 
all  but  the  Crown  and  the  lord  of  whom  the  land  was  held  (c)  :  and 
the  Crown  was  said  to  be  entitled  to  hold  during  the  felon's  life  {d). 
The  Crown's  right  of  entry  might  be  exercised  or  enforced  without  any 
inquisition  being  taken  or  office  being  foimd,  or  actual  re-entry  (e). 
An  assignment  by  a  felon  just  before  trial  without  consideration  or 
value,  was  void  as  against  the  Crown  (/).  But  a  bona  fide  assignment 
made  before  the  day  of  trial  (even  after  the  commission  day),  in  con- 
sideration of  a  pre-existent  debt  or  other  good  consideration,  was 
valid  (g) . 

{()  Eiiiglit  and  Korion's  case,  3  Leon.  (i)  Cole  Ejec.  573. 

239.  (c)  Doe  d.  Dvans  or  Griffiths  v.  Pritchard, 

{n)  2  Inst.  482  ;  11  Q.  B.  117.  5  B.  &  Ad.  765  ;  Cole  EJec.  573. 

\x)  Gore  v.   Gibson,   13  M.  &  W.  623 ;  {d)  Chamb.  L.  &  T.  46. 

put  V.  Smith,  3  Camp.  34  ;   13  R.  R.  741  ;  \()  22  &  23  Vict.  c.  21,  s.  25. 

BiUJer  V.  MuMhill,  1  BUgh.  137.  (/)  Morewood  v.  JJ'ilks,  6  C.  &  P.  144  ; 

(y)  Mattheu-s  v.  Paxtcr,  L.  E,.,  8  Ex.  Shaio  v.  Bran,  1  Stark.  E.  319;   18  R.  R. 

132  ;  42  L.  J.,  Ex.  73.  772  ;  Di  re  Saunders,  4  GifP.  179  ;  32  L.  J., 

{z)  Naqle  v.  Baylor,  3  Dni.  &  W.  60  ;  Ch.  224. 
Say  y.  Barwick,  1  V.  &  B.  195  ;  Butler  v.  {g)  Perkins   v.    Bradley,   1    Hare,    219 ; 

MulvihiU,  1  Bligh.  127.  IVhiiakery.  Wisbey,  12  C.  B.  44;   Clmvne 

{a)  Judicature  Act,  1873,  s.  34,  sub-s.  3.  v.  Baylis,  31  Beav.  351, 
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Chap.  I. — Bv  whom  Terms  granted. 


Ch.  I.  Sec.  26. 

Leases 

by  Com- ids. 

Regulation  of 
Felon's  Pro- 
perty' under 
Forfeituro 
Act,  1870. 


Outlaws. 


The  property  of  persons  who  have  been  convicted  of  treason  or 
felony  is  now  entirely  regulated  by  an  Act  passed  on  the  4th  July, 
1870  (33  &  3i  Yict.  e.  23),  by  which  forfeiture  to  the  Crown  is 
abolished.  By  sect.  1  of  this  Act  "  no  confession,  verdict,  inquest, 
con\dction  or  judgment  of  or  for  any  treason  or  felony  or  felo  de  se, 
shall  cause  any  attainder  or  corruption  of  blood,  or  any  forfeiture 
or  escheat."  By  sect.  9  the  Crown  may  commit  the  custody  and 
management  of  the  property  of  any  convict,  i.e.  "  any  person 
against  whom  judgment  of  death  or  penal  servitude  shall  have  been 
pronounced  or  recorded  upon  any  charge  of  treason  or  felony"  (h), 
to  an  administrator,  upon  whose  appointment  "  all  the  real  and  per- 
sonal property,  including  choses  in  action,  to  which  the  convict  was 
at  the  time  of  his  conviction,  or  shall  afterwards  while  he  shall 
continue  subject  to  the  operation  of  the  Act,  become  or  be  entitled, 
shall  vest  in  such  administrator  for  all  the  estate  and  interest  of  such 
convict  therein"  (sect.  10).  By  sect.  8  the  convict  is  disabled  to 
sue  or  alienate  property,  and  by  sect.  12  "the  administrator  shall 
have  absolute  power  to  let,  mortgage,  sell,  convey  and  transfer  any 
part  of  such  property  as  to  him  shall  seem  fit."  By  sect.  18  the 
property  reverts  to  the  convict  or  his  representatives  on  the  com- 
pletion of  his  sentence,  pardon  or  death.  By  sect.  21  an  interim 
ciu-ator  may,  if  there  be  no  administrator,  be  appointed  by  justices ; 
and  by  sect.  24  such  interim  curator  may  bring  and  defend  actions, 
and  may  "receive  and  give  legal  discharges  for  all  rents,"  &c. 
Property  acc[uired  by  a  convict  "  during  the  time  which  he  shall  be 
lawfidly  at  large  under  licence  "  is,  by  sect.  30,  exempted  from  the 
operation  of  the  Act. 

A  lease  made  by  an  outlaw  before  an  inquisition  taken  will  prevent 
the  title  of  the  Crown,  if  it  be  made  bona  fide  and  upon  good  con- 
sideration, but  not  if  it  be  in  trust  for  the  outlaw  only(/).  The 
grant  of  a  person  outlawed  in  a  personal  action  was  good  against  all 
but  the  Crown  {/:)  ;  but  outlawry  in  civil  proceedings,  which  had 
long  been  obsolete,  was  abolished  by  the  Civil  Procedure  Acts  Eepeal 
Act,  1879  (42  &  43  Yict.  c.  59).  The  Act  of  1870,  above  mentioned 
(see  sect.  1),  does  not  affect  "the  law  of  forfeiture  consequent  upon 
outlawry  in  criminal  proceedings." 


(A)  Sect.  6.  Persons  not  comprised 
within  this  definition  are  exempted  from 
forfeiture  by  the  Act,  but  are  otherwise 
unaffected  by  its  provisions  relating  to  the 
administration  of  property. 


(i)  Att.-Gen.  v.  Freeman,  Hardr.  101  ; 
Hammond'' s  case,  Id.  176  ;  2  Roll.  Abr. 
808,  pi.  7  ;  King  d.  Foe  v.  Ball,  Ridg. 
Lap.  &  Scho.  94. 

{k)  Shep.  Touch.  232. 
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Ch.  I.  Sec.  27. 
Leases 

Sect.  27. — By  Trustees  of  Bankrupts.  ly  Trustees 

of  Bcnilcrxpts. 


A  trustee  of  a  bankrupt  seised  in  fee  may  demise  to  tlie  same 
extent  as  tlie  bankrupt  could.  A  trustee  of  a  bankrupt  lessee,  if  ho 
do  not  disclaim  the  lease,  and  if  the  lease  contain  no  clause  of 
forfeiture  ou  bankruptcy  of  the  lessee,  has  a  similar  power  (/) . 


Sect.  28. — Bij  Executors  and  Administrators. 

A  lease  for  a  term  of  years,  however  long,  is  personal  property  in  A  Lease  is 
the  hands  of  the  lessee  by  the  law  of  England,  and  as  such  vests  in  property, 
the  executor.     In  Scotland,  however,  it  is  otherwise.      By  the  law  of 
Scotland  a  lease  vests  in  the  heir  of  the  lessee  at  his  death  {)n) . 

At   common  law   all  real   estate   vested   in   the  heir-at-law,   co-  Vesting  of  _ 
heiresses,  or  devisees,  as  the  case  might  be.      But  the  Land  Transfer  l^ecXr^/by 
Act,  1897  (60  &  61  Vict.  c.  65),  in  the  case  of  death  after  the  com-  LandTransfer 
mencement  of  that  Act  on  1st  January,  1898,  vests  the  real  estate  of 
the  deceased  (unless  it  be  copyhold)   in   his   executors  or  adminis- 
trators, who  hold  it  in  trust  for  the  person  as  heir-at-law  or  devisee 
beneficially  entitled  thereto,  to  whom  they  may  convey  it  at  any  time 
after  the  death,  and  may  be  ordered  "  by  the  Court  if  it  thinks  fit  " 
to  convey  it  within  one  year  after  the  death. 

The    important    question,   in    whom    does    the   reversion   of   an  In  whom  does 
intestate    landlord,    dying    after   the   commencement   of   the   Land  intestatT" 
Transfer  Act,  1897,  i.e.,  dying  at   any  time   on   or  after  the   1st  ^^^^"1^°^^^^'^^* 
January,    1898,  vest   during   the   period    (which   is   seldom   short),  period 
between  his  death  and  the  grant  of  letters  of  administration  to  some  ^^^^J^^^nd 
person  so  as  to  become  his  personal  representative,  is  a  very  difficult  grant  of 
one.     An  executor  derives  his  title  from  the  will  of  the  deceased  and  ministration  ?' 
can  act  immediately  on  his  death  and  before  probate  (n),  and  it  is 
submitted  that  this  rule  applies  to  the  powers  over  freehold  newly 
given  to  the  executor  by  the  Land  Transfer  Act  (o)  ;  but  an  adminis- 
trator derives  his  title  from  the  letters  of  administration,  which  may 
relate  back,  but  only  to  an  act  for  the  benefit  of  the  estate  {p). 

{T)  See  Ch.  VII.,  Sect.  8,  post.  but  this  opinion  is  not  reported  in  any  of 

,    ,  „      „  .         „       ,  T    -D     1   A        r-  the  other  reports  of  the  case  (which  went 

(w)  See  Bain  v.  Brand,  L.  R.,  1  App.  Oa.  ^^  ^^^  ^^^^  ^f  Appeal  on  another  point) 

'^2.  ijj  the  "  Law  Journal,"  "Law  Times," 

(h)  Roc  v.  Somerset,  2  W.  Bl.  692.  and  ""Weekly  Reporter,"  and  would  be, 

[o)    In  John  V.  John,  [1898]  1   Ch.  at  it  is  submitted,  inconsistent  with  Roe  v. 

p.  576,  North,  J.,  is  reported  to  have  held  Somerset,  supra. 

that  the  estate  did  not  vest  before  probate,  (;')  See  Morgan  v.  Thomas,  S  Ex.  302. 
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Ch.  I.  Sec.  28.       Sootiou  1  (1)  of  the  Land  Transfer  Act,  1897,  provides  that — 

by  Executors.       Where  real  estate  is  vested  in  any  person  -without  a  right  in  any  other 

: person  to  take  by  survivoi-ship,  it  shall,  on  his  death,  notwithstanding  any 

KeaT Estate °*  testamentary  disposition,  devolve  to  and  become  vested  in  his  personal 
on  Executors    representatives  or  rcprosontativo  from  time  to  time  as  if  it  were  a  chattel 

by  Land  j-gal  vesting  in  them  or  him. 

Transfer  Act, 

1897. 

And  section  2  (2)  provides  that — 

All  enactments  and  rules  of  law  relating  to  the  effect  of  probate  or 
letters  of  administration  as  respects  chattels  real,  and  as  respects  the 
dealing  with  chattels  real  before  probate  or  administration,  and  as 
respects  the  payment  of  costs  of  administration  and  other  matters  in 
relation  to  the  administration  of  personal  estate,  and  the  powers,  rights, 
duties  and  liabilities  of  personal  representatives  in  respect  of  personal 
estate,  shall  apply  to  real  estate  so  far  as  the  same  are  applicable,  as 
if  that  real  estate  were  a  chattel  real  vesting  in  them  or  him,  save  that  it 
shall  not  be  lawful  for  some  or  one  only  of  several  joint  personal 
representatives,  without  the  authority  of  the  court,  to  sell  or  transfer  real 
estate. 

And  section  24  (2)  provides  that — 

In  this  Act  the  expression  "  personal  representative  "  means  an  executor 
or  administrator. 

The  concluding  words  of  s.  1  (1)  so  closely  resemble  {q)  words 
in  s.  30  of  the  Conveyancing  Act,  1881,  whereby  trust  and  mort- 
gage estates  vest  in  personal  representatives,  that  any  decision  on  tlie 
earlier  enactment  would  be  an  authority  as  to  the  construction  of  the 
latter;  but  Pearson,  J.,  in  granting  a  vesting  order  under  the  earlier 
Act,  raised  the  difficulty  without  solving  it  (r)  ;  and  in  two  sub- 
sequent cases  vesting  orders  have  been  made  (.s)  without  the  point 
being  cleared  up. 

To  whom,  then,  during  the  period  between  death  and  administration 
granted,  must  rent  bo  paid  ?  Who  can  give  a  legal  discharge  for  it  ? 
Wlio  can  distrain  or  sue  for  it  ?  Who  can  grant  a  lease,  or  deter- 
mine a  tenancy,  by  notice  to  quit  or  otherwise  ?  To  whom  is  to  be 
given  the  notice  of  claim  of  compensation  under  the  Agricultural 
Holdings  Acts,  1883  and  1900  ? 
Reversion  On  the  whole,  it  is  submitted  that  the  heir-at-law  stands  in  the 

ffiawtnr"^"   shoes   of  the   deceased    landlord   for   all  these   purposes   until   the 
Administrator  administrator  has  acquired  a  title,  and  that  the  position  of  a  tenant  in 

appointed.  *■ 

(q)  From  "  shall"  to  "him"  the  words  (*)  In  Eachstraio'' s  Trusts,  In  re,  52  L.  T. 

are  identical  except  that  the  Act  of  18SI  ci2  ;  33  W.  E.  559,  per  Kay,  J.  ;  and  in 

has  "  in  like  manner "  after  from  "  tune  rrr-n-       ^     m     ^      r  ^/ r^i.    Vv   oo, 

^  time."  WtUiams's  Trusts,  In  re,  36  Ch.  D.  231  ; 

(;•)  In  nmiiff's  Trusts,  In  re,  26  Ch.  D.  56  L.  J.,  Ch.  1088 ;  56  L.  T,  884  ;  36 
432  ;  53  L.  J.,  Ch.  1052  ;  32  W.  R.  863.        W.  R.  100. 
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respect   to   the  lieir-at-law  and  administrator  successively  would  be  Ch.  I.  Sec.  28. 
similar  to  that  of  a  tenant  before  the  Act  to  a  devisee  and  the  devisee    ,    ;ie««e« 

by  j^xccutors. 

of  a  devisee  successively  (0- 


Executors  and  administrators  may  dispose  absolutely  of  terms  of  Lease  by 
years  vested  in  them  in  right  of  their  testators  or  intestates,  or  ^^^^  °''' 
may  lease  the  same  for  any  fewer  number  of  years ;  and  the  rents 
reserved  on  such  leases  are  assets  in  their  hands,  and  go  in  a  course  of 
administration  {u),  but  this  is  an  exceptional  mode  of  dealing  with 
the  assets,  and  those  who  take  a  title  in  that  way  must  take  it  subject 
to  the  question  whether  it  was  the  best  mode  of  administering  the 
assets  (*■).  Executors  should  take  care  not  to  enter  into  any  informal 
agreement  for  a  lease  which  cannot  be  enforced :  otherwise  they  may 
perhaps  be  charged  with  any  loss,  as  arising  from  a  wilful  default  (.y) . 

Executors  and  administrators,  it  being  their  duty  to  realize  within  Option  of 
a  reasonable  time,  may  not  grant  a  sub-lease  with  option  of  purchase  cajmot  bo 
within  a  fixed  time.     If  they  do,  the  next  of  kin  can  prevent  the  given, 
option  being  exercised.     This  was  held  by  the  Court  of  Appeal  in 
the  very  clear  but  hard  case  of    Oceanic  Steam  Navigation   Co.   v.  Oceanic  Steam 
SutJierhury  {z),  in   which   an   administrator  possessed  of  a  term  of  s,,,"-^.' ' 
75  years  granted  a  sub-lease  for  21  years,  with  option  of  purchase 
within  the  first  7  years,  although  the  whole  transaction  was  for  the 
benefit  of  the  estate,  and  the  sub-lessees  had  expended  large  sums 
in  building  in  reliance  on  their  supposed  power  to  purchase. 

An  executor  may  demise  before  probate,  because  his  a^^pointment.  Lease  before 
estate,  and  power  are  derived  from  the  will,  of  which  the  probate  ^^^ 
is  merely  evidence  {(() ;   but  an  administrator  cannot  make  a  lease 
until  he  has  obtained  letters  of  administration  {h). 

A  lease  by  one  of  several  executors  is  as  efiicacious  as  their  joint  Lease  by  one 
demise  (c),  although  it  purport  to  be  the  grant  of  all  (f/) ;  and  the  ^^  several, 
same   rule   applies   to   administrators  {e) .      It   seems    that   if  three 
executors  demise  to  one  of  them  at  a  fixed  rent,  such  rent  may  be 
distrained  for  (/) . 

(t)  See  further  as  to  the  meaning  of  the  (x)  Bac.  Abr.  tit.  leases  (I.  7). 

Act,  Robbins's  Devolution  of  Real  Estate,  (x)  Per  Jessel,  M.R.,  in  Oceanic,  ^-c.  Co. 

p.  18,  and  Tyssen's  Real  Representative  v.  Sutherbury,  16  Ch.  D.  at  p.  243. 

Law,  p.  18.     The  opinion  of  North,  J.,  in  (y)   Conolhj  v.  ConoUy,  17  Ir.  Ch.  R.  208, 

John  V.   John  (supra,  note  (o)),  is  to  the  M.  R. 

effect  that  the  estate  between  death  and  [z)   16  Ch.  D.  236  ;  50  L.  J.,  Ch.  SOS  ; 

grant  of  administration  vests  in  the  heir-  43  L.  T.  743  ;  29  W.  R.  236. 

at-law.  [d]  Roe  d.  Bcndall  v.   Summerset,  2  "W. 

The  19th  section  of  the  Court  of  Probate  Blac.  692  ;  Roll.  Abr.  tit.  Executors  (A.). 

Act,   1S53   (21    &   22  Vict.   c.   95),   vests  [b)    IFankford  v.  Jrankford,!  Salk.  30]  ; 

personal  estate  in  the  Judge  of  the  Coiurt  Hudson  v.  Hudson,  1  Atk.  461. 

of  Probate  between  death  and  adminis-  (c)   Funnel  v.  Fenn,  Cro.  Eliz.  347;  Doe 

tration,  and  it  may  possibly  be  that  this  d.  Hayes   v.    Sttirgcs,   7  Taunt.   217;    17 

section  is  incorporated  in  the  Land  Transfer  R.  R.  491. 

Act  by  the  general  words  of  s.  2  (2).     If  ((/)  Simpson  v.  Outteridge,  1  Madd.  616  ; 

this  be  so,  it  might  perhaps  follow  (see  16  R.  R.  276. 

Tyssen,  at  p.  20),  that  the  land  vests  in  {e)  Jacomb  v.  Haricood,  2  Ves.  sen.  265. 

all  the  Judges  of  the  High  Court  as  joint  ( f)   Cowpcr  v.  Fletcher,  6  B.  &  S.  464  • 

tenants.  34  L.  J.,  Q.  B.  187. 
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Ch.  I.  Sec.  28. 

Leases 
by  Executors. 

Assent  to 
specific 
Bequest  of 
Lease  by 
Executors. 


Assent  of 
Executor  to 
specific 
Bequest  to 
himself. 


Leases  by  au 
Executrix 
who  is  a 
Married 
Woman, 


Married 
Woman 
Executrix. 


Previous  to  fi  party  taking  a  lease  from  an  executor,  he  should 
ascertain  whether  the  property  has  been  specifically  bequeathed  by 
the  will ;  and  if  so,  whether  the  executor  has  assented  to  such 
bequest,  for  if  so  his  right  to  grant  the  lease  is  gone,  and  the  legal 
interest  in  the  proj)erty  is  vested  in  the  legatee ;  and  consequently, 
as  the  executor  has  nothing  to  grant,  the  lease  will  be  void,  and  the 
legatee  may  maintain  ejectment  (^r).  It  is  well  settled,  however, 
that  assent  to  a  bequest  for  life  of  a  lease  is  an  assent  to  the 
bequest  over  {h) , 

If  a  lease  be  specifically  bequeathed  to  an  executor  for  his  own 
use,  his  assent  to  the  bequest  is  still  necessary,  and  if  his  acts  are 
referable  to  his  character  of  executor,  they  are  no  evidence  of 
assent  {i),  which  must  be  shown  by  some  act  referable  to  his  character 
of  beneficial  owner,  as  by  a  disposition  of  the  lease  in  his  own  will  (A-). 
"Where  a  party  possessed  of  a  term  as  administrator  makes  a  lease  and 
appoints  an  executor  and  dies,  his  executor  is  entitled  to  the  rent,  and 
not  the  administrator  de  bonis  non  of  the  intestate  (/) . 

The  husband  of  a  woman  who  is  an  executrix  has  at  common  law 
a  joint  interest  with  her  in  all  the  effects  of  the  deceased;  and  is 
enabled  to  assume  the  whole  administration,  and  to  act  in  it  to  all 
purposes  without  her  consent;  but  the  wife  cannot  do  any  act  as 
executrix  or  administratrix  without  her  husband's  concurrence.  A 
demise  by  her  alone,  therefore,  cannot  at  common  law  be  supported ; 
and  of  all  leases  made  in  respect  of  such  executorship  and  adminis- 
tration, the  husband  may  make  a  valid  transfer  {m).  By  the  18th 
section  of  the  Married  Women's  Property  Act,  1882,  a  married 
woman  "who  is  an  executrix  or  administratrix,  alone  or  jointly  with 
any  other  person,  of  the  estate  of  any  deceased  person,  or  trustees, 
alone  or  jointly,  of  property  subject  to  any  trust,  may  sue  and  be 
sued  without  her  husband,  as  if  she  were  a  feme  sole."  This  section 
gives  no  express  power  to  demise  alone,  and  could  not,  it  is  con- 
ceived, bo  construed  as  giving  such  a  power  impliedly.  The  24th 
section  enacts  that  "  a  husband  shall  not  be  subject  to  any  liabilities 
by  reason  of  any  breach  of  trust  or  devastavit  committed  by  any 
maiTied  woman  being  a  trustee  or  executrix  or  administratrix  either 
before  or  after  her  marriage  unless  he  has  acted  or  intermeddled  in 
the  trust  or  administration."     The  result  seems  to  be  that  if  the 


((?)  Faramour  v.  Yardlcy,  riowd.  539  ; 
Youtig  V.  Holmes,  1  Str.  70  ;  Doe  d.  Lord 
Say  and  Scle  v.  Guy,  3  East,  120  ;  6  R.  R. 
503  ;  Johnson  v.  iraruick,  17  C.  B.  516  ; 
Fcntou  V.  Cleqg,  9  Exch.  G80 ;  Boe  d.  Slurgiss 
V.  Tachell,  3  B.  &  Ad.  075  ;  1  L.  J.  (N.  S.), 
K.  B.  239;  37  E.  E.  516. 

(A)  Stevenson  v.  Mayor  of  Liverpool, 
L.  R.,  10  Q.  B.  at  p.  81. 


(i)  Doe  d.  Hayes  v.  Sturges,  7  Taunt. 
217;  17  E.  E.  491. 

(/t)  Fenton  v.  Clegg,  9  Exch.  680. 

(/)  Drew  V.  Bayly,  2  Lev.  100  ;  Norton 
V.  Harvey,  1  Ventr.  259. 

[m)  Sec  Arnold  v.  Bidgood,  Cro.  Jac. 
318;  Thrustout  on  the  demise  of  Levick  v. 
Coppin,  2  W.  Blac.  801 ;  3  Wils.  277,  sub 
nom,  Thrustout  v.  Coppin. 
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liusband   demises   as   at   common   law  he   tliereby   "  acts   or  inter-  Ch.  I.  Sec.  28. 
meddles"  and  forfeits  the  indemnity  of  sect.  24.     Therefore,  unless    ,    :^'^««'?« 

"1  111  •    1  "U  Executors. 

the  words  of  sect.  1,  sub-sect.  1,  which  enable  the  married  woman  to  

dispose  of  any  real  or  personal  property  as  her  separate  property,  can 
be  taken  to  extend  to  property  held  by  her  as  executrix,  and  so  give 
her  power  to  demise  it,  the  Act  appears  to  give  no  additional  powers 
of  leasing  to  a  married  woman  executrix. 


Sect.  29. — Bij  Mortgagors  and  Mortgagees. 
(a)  QencralJij. 

Leases  granted  by  a  mortgagor  hefore  the  mortgage  are  valid  as  Leases  hcfore 
against  the  mortgagee,  who  is  only  an  assignee  of  the  reversion  and     ^    ^^  °^^^" 
its  incidents  {)i) .     The  tenants  under  such  leases  may  safely  continue 
to  pay  their  rents  to  the  mortgagor  until  they  receive  notice  of  the 
mortgage,  and  are  requested  to  pay  their  rent  to  the  mortgagee  (o). 

Before  the  Judicature   Act,  the   mortgagor   having   assigned  his  Ejectment  by- 
reversion  by  the   mortgage,  could   not   eject   the  tenant  for  a  for-     "^  oagor. 
feiture  {p)  ;  but  by  sect.  25,  sub-sect.  5,  of  the  Judicature  Act,  1873: — 

"A  mortgagor  entitled  for  the  time  being  to  the  possession  or  the 
receipt  of  the  rents  and  profits  of  any  land,  as  to  which  no  notice  of 
his  intention  to  take  possession  or  to  enter  into  the  receipt  of  the  rents 
and  profits  thereof  shall  have  been  given  by  the  mortgagee,  may  sue  for 
such  possession,  or  for  the  recovery  of  such  rents  or  profits,  or  to  prevent 
or  recover  damages  in  respect  of  any  trespass  or  other  wrong  relative 
thereto,  in  his  own  name  only,  unless  the  cause  of  action  arises  upon  a 
lease  or  other  contract  made  b}^  liim  jointly  with  any  other  person." 

It  was  held,  however,  in  Matthews  v.  Usher  (q)  that  the  above  Restriction  on 
enactment  does  not  empower  a  mortgagor  to  re-enter  in  his  own  name  cfture^Act*^*^' 
on  a  proviso  for  re-entry  for  breach  of  covenant  {q) .  Matthews  v. 

Upon  giving  notice  of  his  mortgage,  and  requesting  the  rent  to  be  ,,    ,  J 
paid  to  him,  the  mortgagee  becomes  entitled  to  all  the  arrears  of  rent  entitled.°to 
which  became  due  after  his  mortgage,  and  which  then  remain  unpaid,  no^tlce^of 

Mortgag 
Moss  V. 
Gallimore 


and  also  to  all  subsequent  rent  (r).  Mortgage. 

Moss  V. 


(«)  Eoffcrs  V.  Eumphrcys,  4  A.  &  E.  299,  Ad.  1065  ;  3  N.  &  M.  193. 

313;  5  N.  &  M.  511;   1  H.  &  W.  025;  {q)  3Iatihcws  v.  UsJwr,  [1900]   2  Q.  B. 

•5  L.  J.  (N.  S.),  K.  B.  65 ;  43  R.  R.  340.  535  ;  69  L.  J.,  Q.  B.  856  ;  83  L.  T.  353  ; 

(0)  4  Ann.  c.  16,  s.  10  ;    Cook  v.  Moylan,  49  "W.  R.  40— C.  A.,  reversing  Ridley,  J. 

1   Exch.   67;   5  D.  &  L.  701;   Trent   v.  (;•)  4  Ann.  c.  16,  s.  10;  Moss  v.  GaUi- 

Hunt,  9  Exch.  14.  more,  1  Doug.  279  ;   1  Smith,  L.  C.  ;  Fope 

[p)  Doe  d.  Marriott  v.  Edwards,  5  B.  &  v.  Biggs,  9  B.  &  C.  245  ;   32  R.  R.  665 ; 
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Cn.  I.  Sec.  29 

Zeaftcs  ly 

3£orfgagors 

and 
Mortgagees. 

Use  and 
Occupation, 
Rocovcry  for, 
by  Mort- 
gagee. 


Wliore  a  mortgagor  after  execution  of  an  agreement  for  a  lease 
under  which  the  tenant  has  entered,  mortgages  the  premises,  the 
mortgagee  may  maintain  use  and  occupation  for  the  enjoyment  of 
them  subsequently  to  the  mortgage,  and  notice  thereof  (.s).  Where 
a  mortgage  was  made  after  a  letting  from  year  to  year,  and  sub- 
sequently the  mortgagor,  on  making  some  improvements,  agreed  with 
the  tenant  for  an  increased  rent;  it  was  held  that  the  mortgagee, 
after  notice  to  the  tenant  of  the  mortgage,  might  recover,  in  an 
action  for  use  and  occupation,  arrears  of  the  improved  rent  due  at  the 
time  of  the  notice  as  well  as  subsequent  accruing  rent  (/) .  But  where 
a  mortgage  was  made  after  a  letting,  and  it  was  subsequently  arranged 
between  the  mortgagor,  the  mortgagee,  and  the  tenant,  that  the  latter 
should  pay  the  interest  to  the  mortgagee,  and  the  remainder  of  his 
rent  to  tlie  mortgagor ;  it  was  held  that  after  this  arrangement  the 
tenant  was  not  justified,  after  a  mere  notice  so  to  do,  in  paying  the 
whole  rent  to  the  mortgagee  {u) . 


Leases  after 
the  Mortgage. 

Common  law 
rule  that 
Mortgagor's 
Lease  is  in- 
Talid  as 
against 
Mortgagee. 


Statutory 
Amendments. 


Partial 
validation  of 
Mortgagor's 
Lease  by 
Conveyancing 
Act. 


With  regard  to  leases  qffer  a  mortgage,  the  common  law  rule  was, 
that  neither  mortgagor  nor  mortgagee  could  make  a  good  lease  alone ; 
for  the  mortgagor's  lease  was  bad  in  law  as  against  the  mortgagee, 
wherefore  the  mortgagee  could  evict  the  lessee  as  a  trespasser  (a?) ; 
and  the  mortgagee's  lease  was  bad  in  equity  as  against  the  mortgagor, 
wherefore  the  mortgagor  could,  by  redeeming  the  mortgage,  avoid 
the  lease  (?/) .  As,  therefore,  neither  mortgagor  nor  mortgagee  could 
make  a  valid  lease,  it  became  usual  for  them  both  to  concur  (c) ,  and 
for  mortgage  deeds  to  contain  special  leasing  powers  by  one  or  other, 
or  both  (a) . 

Moreover  two  important  statutes,  so  far  as  they  apply,  have 
validated  the  leases  of  mortgagors  though  made  after  the  mortgage. 
These  statutes  are  the  Conveyancing  Act,  1881,  which  applies  to 
all  kinds  of  holdings,  and  the  Tenants'  Compensation  Act,  1890, 
which  applies  to  agricultural,  &c.  holdings  only. 

The  18th  section  of  the  Conveyancing  Act,  1881  (44  &  45  Vict, 
c.  41),  has  in'fh  regard  to  leases  made  after  the  commencement  of  that 
Act  [1st  of  Jan.,  1882],  and  .so  far  as  a  contrary  intention  is  not  ex- 
pressed by  both  parties  in  the  mortgage  deed,  abolished  the  common 
law  rule ;  has  given  to  either  mortgagor  or  mortgagee,  if  in  possession, 


Hotkeys  V.  Eumphro/n,  4  A.  &  E.  299  ;  5  N. 
&M.  511;  IH.  &W.625;  6L.  J.  (N.  S.), 
K.  B.  65;  43R.  R.  340. 

(s)  liaicson  V.  Eiclce,  7  A.  &  E.  451. 
See  Form  of  Notice,  post,  Appendix  C, 
Nos.  15,  16. 

(0  Biirroivesv.  Gradi»,  1  D.  &  L.  213. 

{ii)   Whitmore  v.  Walker,  2  C.  &  K.  615. 


(;;•)  Keeeh  v.  Hall,  1  Doug.  21 ;   1   Sm. 
L.  C. ;  Tltundcr  d.   Weaver  v.  Belcher,  3 


East,  449. 

(y)  Franldinslil  v 
153  ;  33  Beav.  3G0  ;  10  L.  T.  447. 

{z)  See    Carpenter  v.  Barker,   3   C 
N.  S.  206. 

(a)  See  post,  p.  64. 


Ball,  34  L.  J.,  Ch. 
B., 


Sect.  29.— Leases  by  Mortgagors  and  Mortgagees.  61 

ample  powers  of  leasing ;  and  has  rendered  joint  powers  of  leasing  Cn.  I.  Sec.  29. 
unnecessary  for  the  futm-e.     See  p.  160,  post.  mUTl  ^ors 

The  Tenants'  Compensation  Act,  1890   (53  &  54  Yict.  c.  57),  has     '    and 
with  regard  to  leases  of   land,  allotments,  or  cottage    gardens,  also     ^"^'^angecs. 
abolished  the  common  law  rule.      By  this  Act  where  a  person  occu-  I'artial 

,  1     i.1         validation  of 

pies  land  under  a  contract  of  tenancy  with  the  mortgagor,  whether  Mortgagor's 
made  before  or  after  the  Act,  which  is  not  binding  on  the  mortgagee,  tenant? 
he  is  (1)  against  a  mortgagee  taking  possession  entitled  to  any  com-  Compensation 
pensation  for  crops,  &c.  which  is  or  would  be  due  to  him  from  the 
mortgagor,  and  (2)  if  the  tenancy  be  from  year  to  year  or  for  not 
more  than  21  years  before   being  deprived  of   possession  otherwise 
than  in  accordance  with  the  contract  of  tenancy,  he  is  entitled  to  a 
six  months'  notice  to  quit.     See  more  fully  Ch.  XX.,  Sect.  7,  as  to 
compensation,  and  Ch.  YIII.,  Sect.  7,  as  to  notice  to  quit,  post. 

The  18th  section  of  the  Conveyancing  Act  being  neither  retrospec-  Lease  after 
tive  nor  compulsory,  the  decisions  applicable  to  mortgages  before  the  fore  Convey- 
Act  are  still  of  very  great  importance,  especially  as  it  appears  to  have  Q^^jf^g^^^g'  . 
become  usual  for  mortgagees  to  insist  upon  the  exclusion  of  sub-s.  (1)  ancing  Act 
which  confers   the   leasing   power   upon   the  mortgagor  {h) .     These 
cases  therefore  must  now  be  stated,  so  far  as  they  affect  the  relation  of 
landlord  and  tenant,  the  reader  being  referred  to  other  works  for  the 
cases  affecting  the  relations  of  mortgagor  and  mortgagee  (c) . 

If  then  the  mortgage  bear  date  before  the  Act,  or  if  the  18th  section  Leases  by 
of  the  Act  be  excluded,  and  there  be  no  express  leasing  power  re-  * 
served  to  the  mortgagor,  the  result  of  a  lease  by  the  mortgagor  alone 
is  that  the  tenant  will  be  thereby  estopped  {d)  during  his  possession 
under  the  lease  from  disputing  the  mortgagor's  right  to  demise  (e), 
and  apparently,  upon  the  general  principle  that  an  estoppel  binds 
both  parties  (/) ,  the  mortgagor  landlord  will  also  be  liable  by  estoppel 
upon  his  covenant  for  quiet  enjoyment  upon  his  ejectment  by  the 
mortgagee  {g). 

But  although  the  mortgagee  may  treat  the  tenants  of  the  mortgagor  Mortgagee 
as  trespassers  in  the  case  of  a  lease  made  after  the  mortgage,  he  ^rlin^or'^su'e 
cannot  distrain  or  sue  for  rent,  or  for  use  and  occupation  {/i),  unless  for  Rent, 

a  new  tenancy  has  been  created  as  between  him  and  the  tenant  in  Tenancy 

created. 

(i)  Hood  and  Challis  on  the  Convey-  Manisty,  J.,  aff.  both  by  Div.  Coui-t  and 

ancing  Acts,  p.  111.  C.  A.  {lb.).     This  is  an  exception  to  the 

(c)  See  Coote  on  Mortgages ;  Fisher  cn  general   effect   of    the   qualijicd  covenant 

Mortgages.  for    quiet    enjoyment :    see    Ch.   XVII., 

(c^°See  Webb  v.  Austin,  7  M.  &  G.  701.  Sect    8  (b),  post  ,  *    x  i.  ooo 

;  ,     . ,  ,  _  „    T>-  r,  (n)  Rogers  \.  Rtimphreiis.i  K.  icih.2%9; 

Je)  Alchorne    y-    Gomne     2    Bmg     54;  ^^^^    ^    3^^ .  p,„.,,     ,,,,  ^_  Woodcock,  6 

Morton  Y.  Woods   L   R.,  3  Q.  B.  608     37  ^   ^  ^   ggg     1  h.  &  W.  262  ;  45  R.  R. 

;  ^-  ^-^    .  '-T     '  "^  ^'      "'"       592  ;  Evans  v.  miott,  9  A.  &  E.  342  ;  48 

row,  7  A.  ic  h..  lo7.  -^   ji_  r,20  ;    Turner  v.  Cameron's  Coalbrooh 

(/)  Co.  Lit.  352  (a).  ^team  Canal  Co.,  5  Exch.  932  ;  Lichfield  v. 

iff)  Eartcvp   y.   Bell  C.   &  E.    19,  per       Bead,j,  5  Exch.  939. 
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Ch.  I.  Sec.  29. 

Leases  hi/ 
Mortgagors 

and 
Mortgagees. 

Rogers  v. 
Humphreys. 

Distress  or 
Action  for 
Rent  by 
Mortgagee. 


Tenancy  from 
Year  to  Year 
to  Mortgagee. 


possession,  by  an  attornment  or  otherwise  (/).  A  mere  notice  of 
the  mortgage,  with  a  request  to  the  tenant  to  pay  his  rent  to  the 
mortgagee  (not  assented  to  by  the  tenant),  is  insufficient  to  create 
between  them  the  relation  of  landlord  and  tenant  (/.•),  and  the  mere 
fact  of  the  tenant  remaining  in  possession  after  such  a  notice  is  not 
evidence  of  an  agreement  that  he  shall  become  tenant  to  the  mort- 
gagee (/).  If  the  notice  be  assented  to  and  complied  with  by  the 
tenant,  he  becomes  tenant  from  year  to  year  upon  an  agreement  for 
a  lease  with  the  mortgagor,  and  can,  by  giving  notice  to  quit, 
prevent  the  mortgagee  from  enforcing  specific  performance  of  the 
agreement  (>;?).  Where  a  tenant,  after  notice  given  to  him  of  the 
mortgage,  pays  rent  to  the  mortgagee  under  a  distress,  it  does  not 
constitute  a  tenancy  by  relation  back,  so  as  to  entitle  the  mortgagee 
to  distrain  for  a  previous  half-year's  rent  {>}).  But  if  the  tenant 
expressly  attorns  as  from  a  previous  day  at  a  fixed  rent,  all  such  rent, 
when  in  arrear,  may  be  distrained  for  (o) .  Where  a  mortgagee  gave 
notice  of  the  mortgage  to  a  tenant  of  the  mortgagor,  and  required 
him  to  pay  all  rent  due  and  to  become  due  in  respect  of  the  premises, 
and  the  tenant  acquiesced,  it  was  held  to  be  evidence  from  which 
a  jury  might  infer  a  yearly  tenancy,  as  between  the  mortgagee  and 
the  tenant  ( p) . 

The  result  of  the  cases  seems  to  be  that  a  bare  notice  by  the  mort- 
gagee to  a  subsequent  tenant  of  the  mortgagor  to  pay  him  the  rent 
(not  assented  to  by  the  tenant)  will  not  create  any  new  tenancy  ;  but 
that  a  notice  acquiesced  in  by  payment  of  rent  or  otherwise  is 
evidence  from  which  a  jury  may  infer  a  new  contract  of  tenancy  from 
year  to  year  as  between  the  mortgagee  and  the  tenant  in  possession  {q) . 
The  mere  receipt  by  the  mortgagee  from  the  mortgagor  of  interest 
due  on  the  mortgage  will  not  preclude  the  mortgagee  from  ejecting 
the  mortgagor's  tenant  (y).  The  fact  of  the  mortgagee  being  allowed 
to  see  improvements  made  to  the  property  by  the  lessee  of  the 
mortgagor,  does  not  raise  an  implied  tenancy  between  the  mortgagee 
and  the  lessee,  and  is  not  a  recognition  of  his  holding  (s) .  A  mort- 
gagee out  of  possession,  who  gives  notice  of  the  mortgage  to  the 
tenant  who  has  become  tenant  since  the  mortgage,  cannot  maintain 


(i)  Broim  V.  Storey,  1  M.  &  G.  117, 
12G  ;  Roberts  v.  Ilayuard,  3  C.  &  P.  432  ; 
Doe  d.  Whitaker  v.  Hales,  7  Biug.  322  ; 
Doc  d.  Hughes  v.  BucloicU,  8  C.  &  P.  566  ; 
Doe  d.  Higginbotham  v.  Barton,  11  A.  &  E. 
307  ;  Doe'd.  Bowman  v.  Zeivis,  13  M.  &  W. 
241. 

(/.•)  Rogers  v.  Humphreys,  4  A.  &  E.  299  ; 
Hickman  v.  Machin,  4  H.  &  N.  716. 

(/)  Towerson  v.  Jackson,  [1891]  2  Q.  B. 
384 ;  61  L.  J.,  Q.  B.  36 ;  65  L.  T.  332  ; 
40  W.  E.  37— C.  A. 

(»i)  C'orbett  v.  Hoivdcn,  25  Gh.  D.  G78  ; 


54  L.  J.,  Ch.  109  ;  50  L.  T.  470 ;  32  W.  R. 
667,  C.  A. 

(»)  Evans  v.  Elliott,  supra,  note  {h). 

(o)  Gladman  v.  Phimer,  15  L.  J.,  Q.  B. 
80;  10  Jul-.  109. 

{p)  Brown  v.  Storey,  1  M.  &  G.  117; 
Hughes  v.  Bncknell,  8  C.  &  P.  566. 

{q)  Powseley  v.  Blaekman,  Cro.  Jac.  659  ; 
Hickman  v.  Machin,  21  L.  J.,  Ex.  310. 

(>■)  Doe  d.  Ror/ers  v.  Cadwallader,  2  B.  & 
Ad.  473  ;  36  R.'  R.  633. 

(«)  Doe  d.  Parry  v.  Hughes,  11  Jur.  698. 
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trespass  for  mesne  profits   against  the  tenant  for  the  rents  accrued  Ch.  I.  Sec.  29. 
due  since  the  date  of  the  mortgage,  by  mere  entry  upon  the  land     ^f-^"f^^  *^. 
after   the   notice,  the  doctrine  of  relation  not  applying  to  such  a  ayid 

CSiSe{f).  Mortgagees. 

If  the  mortgagor  of  a  house  lets  it  furnished,  and  afterwards  the  Letting  of 
tenant  receives  notice  from  the  mortgagee  to  pay  the  rent  to  him,  House  by 
which  he  does,  the  mortgagor  may  still  recover  against  the  tenant  for  Mortgagor. 
the  use  of  the  furniture,  for  either  the  rent  may  he  apportioned,  or  a 
new  agreement  may  be  inferred  to  take  the  house  of  the  mortgagee, 
and  to  pay  the  mortgagor  for  the  use  of  the  furniture  {ii) . 

A  lessee  under  a  mortgagor  after  mortgage  has  a  right  to  redeem  ix) .  Right  of 
"Where  a  mortgagor  after  mortgage  demised  part  of  the  land,  and  jiortgao-or  to 
then  made  a  second  mortgage,  and  the  tenant  paid  rent  to  the  second  I^edeem. 
mortgagee,  who  demised  another  part  of  the  land  to  a  different  tenant, 
and  then  notice  was  given  to  both  tenants  of  the  first  mortgage,  who 
accordingly  paid  their  rents  to  the  first  mortgagee;  it  was  held  in 
ejectment  by  the  second  mortgagee,  that  the  tenants  might  both  show 
the  prior  mortgage  and  the  notice  (|/).  A.  mortgaged  to  B.,  and 
afterwards  leased  to  the  defendant.  The  plaintiff  bought  the  legal 
estate  from  B.,  and  also  the  equitable  estate  from  a  party  who  derived 
it  from  A.,  which  party  also  joined  in  the  conveyance  of  the  legal 
estate ;  it  was  held,  that  the  plaintiff,  although  he  had  received 
rent  from  the  defendant,  was  not  bound  by  the  mortgagor's  lease 
to  him,  but  might  recover  in  ejectment  after  a  notice  to  quit,  or 
sue  him  for  use  and  occupation  after  the  payment  and  receipt  of 
rent  {z).  Where  a  person  who  had  bought  premises  which  had  not 
been  conveyed  to  him,  let  his  son  into  possession  as  tenant  at  will, 
paying  no  rent,  afterwards  had  the  property  conveyed  to  him,  and  then 
mortgaged  it ;  it  was  held,  that  if  the  mortgage  had  any  operation  on 
the  tenancy  at  will,  there  was  no  new  tenancy  between  the  son  and 
the  mortgagee,  so  as  to  prevent  the  operation  of  the  Statute  of  Limita- 
tions (f/) .  Where  a  mortgagor  gave  an  authority  to  the  mortgagee  to 
receive  the  rent  of  a  tenant,  under  a  demise  subsequent  to  a  mortgage, 
and  the  mortgagee  received  the  rent  for  some  time  ;  after  v/hich  the 
authority  was  countermanded,  and  the  tenant  refused  to  pay  to  either, 
and  the  mortgagor  distrained,  it  was  held  that  the  relation  of  landlord 
and  tenant  was  not  created  between  the  tenant  and  the  mortgagee  {h) . 
A  tenant  holding  under  the  mortgagor  may  show  that  the  lease  was 

{t)  Lichfield -v.  Ready,  5  Exch.  939.  (y)  Doe  d.  Ilif/ginhotham  v.  Barton,  11 

(?«)  Salmon  v.  Matthews,  8  M.  &  W.  827.  A.  &  E.  307. 

[x)  Tarn  v.   Turner,  59  L.  T.  743;  37  {z)  Doe  d.   Zd.  Doicnc   v.    T/iomjjsoii,   9 

W.  R.  276— C.  A.,  where  the  tenant  had  Q.  B.  1037. 

only  an  agreement  for  a  lease ;  the  prin-  {a)  Doe  d.  Goody  v.  Carter,  9  Q.  B.  863. 

ciple  seems  to  apply  also  to  a  tenant  from  [b)   Wheeler  v.  Branscombe,  5  Q.  B.  373  ; 

year  to  year.  IVUton  v.  Dunn,  17  Q.  B,  294. 
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made  after  the  mortgage,  and  that  he,  the  tenant,  was  compelled  to 
pay  the  rent  to  the  mortgagee,  and  such  payment  will  operate  as  a 
discharge  of  the  rent  to  the  mortgagor  (r) .  If  a  mortgagor  sues  for 
rent  after  notice  given  to  the  tenant  of  tlie  mortgage,  the  tenant  may, 
at  his  own  expense,  ohtain  relief  under  the  Interpleader  Rules  of  the 
Supreme  Court  {d) . 

The  mortgagee,  in  the  case  of  a  mortgage  to  which  the  18th  section 
of  the  Conveyancing  Act  does  not  apply,  cannot  before  foreclosure  of 
the  equity  of  redemption  make  a  lease  for  years  of  property  in  mort- 
gage which  will  bind  the  mortgagor,  except  to  avoid  an  apparent  loss 
and  merely  of  necessity  (e) .  If  a  mortgagee  accepts  a  person  as  a 
tenant,  to  whom  the  mortgagor  has  granted  a  lease  for  years  since  the 
mortgage,  that  makes  him  only  tenant  from  year  to  year  to  the  mort- 
gagee (/).  Such  new  tenancy  will  be  subject  to  the  terms  and 
conditions  of  the  lease,  so  far  as  the  same  are  applicable  to  and  not 
inconsistent  with  a  yearly  tenancy  [g) .  But  payment  of  the  rent  will 
not  relate  back  to  the  date  or  service  of  the  notice  of  the  mortgage, 
so  as  to  make  the  new  tenancy  commence  from  that  time(/').  For 
the  purpose  of  a  notice  to  quit,  the  new  tenancy  will  be  deemed  to 
have  commenced  from  the  same  day  in  the  year  as  the  original 
term  (/).  Where  a  tenant  attorns  expressly  as  from  a  previous 
specified  day,  at  a  fixed  rent,  a  distress  may  be  made  for  the  rent 
calculated  from  that  day  (A) .  When  a  new  tenancy  from  year  to  year 
has  been  created  as  between  the  mortgagee  and  the  tenant,  the  mort- 
gagee is  thenceforth  the  landlord,  and  may  sue  or  distrain  for  the 
rent(/),  or  maintain  an  action  for  use  and  occupation  (y;?).  But  he 
cannot  maintain  an  ejectment  against  the  tenant  until  the  new  tenancy 
has  been  determined  by  notice  to  quit,  surrender,  forfeiture,  or  other- 
wise («) ,  although  afterwards  he  may  (o) . 

Where  lands  mortgaged  before  the  Conveyancing  Act  are  to  be 
leased,  the  mortgagor  and  mortgagee  ought  to  concui'  in  granting  the 
lease  (;;).  A  joint  action  of  covenant  is  not  maintainable  against  a 
mortgagor  and  a  mortgagee  on  an  implied  covenant,  if  the  latter  has 


(c)  Johnson  t.  Jones,  9  A.  &  E.  809 ; 
Waddilovc  v.  Jiaruett,  2  Bing.  N.  C.  538  ; 
4  Dowl.  347  ;  I'ope  v.  Biggs,  9  B.  &  C.  245  ; 
32  R.  R.  665 ;  Vnderhay  v.  Read,  20  Q.  B.  D. 
209  ;  57  L.  J.,  Q.  B.  129  ;  36  W.  R.  298  ; 
58  L.  T.  457— C.  A. 

id)  See  R.  S.  C.  1883,  Ord.  LVII.  ; 
Murdoc/cv.  Taylor,  6  Bing.  N.  C.  293. 

{()  Hungerford  v.  Clati,  9  Mod.  1  ; 
Frauklinski  v.  Ball,  34  L.J.,  Ch.  153.' 

(/)  Doe  d.  Hughes  v.  Buchwll,  8  C.  &  P. 
566 ;  Doe  d.  I'rior  v.  Onglcij,  10  C.  B.  25 
(3rd  point)  ;  Carpenter  v.  I'arker,  3  C.  B., 
N.  S.  232,  235. 

(g)  Doe  d.  Thomson  t.  Ainetj,  12  A.  &  E. 


476  ;  Doe  d.  Davenish  v.  Moffntt,  15  Q.  B. 
257,  265  ;  Cole  Ejec.  476. 

(/()  Evans  v.  Elliott,  9  A.  &  E.  342  ;  48 
R.  R.  520. 

(0  Doc  A.  Collins  v.  Weller,  7  T.  R.  478; 
4  R.  R.  496  ;  Cole  Ejec.  476. 

(/k)  Gladman  v.  I'lumer,  15  L.  J.,  Q.  B. 
80  ;   10  Jur.  109. 

(/)  Rogers  v.  Humphreys,  4  A.  &  E.  299  ; 
Broun  v.  Storey,  I  M.  &  G.  117,  126. 

(>h)  Doe  d.  Ld.  Downe  v.  Thompson,  9 
Q.  B.  1037. 

(«)  Cole  Ejec.  474,  477- 

[o]  Doed.  Ed.  DoicneY.  Thompson,  supra ; 
Foley.  Davis,  1  E.  &  F.  284. 

(j»)  Ante,  p.  61. 
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demised,  and  tlie  former,  wlio  had  merely  an  equitable  interest,  lias  Ch.  t.  Sec.  29. 
confirmed   the   lease  (q).     A  mortgagor  and  mortgagee  for  a  term     ^ll'/J,,^'^^.^ 
joined  in  a  deed,  by  which  the  former  leased  and  the  latter  confirmed  and 

the  premises  to  a  third  party  for  the  remainder  of  the  term,  at  a  rent  — "'  9"9ecs. 
reserved  to  the  mortgagor,  his  executors,  &c.  The  deed  declared 
that  nothing  therein  should  abridge,  defeat,  alter,  &c.,  the  interest  of 
the  mortgagee  in  the  premises,  which  was  to  remain  a  security  for 
his  principal  and  interest ;  the  mortgagee  was  held  entitled  to  the 
rent(r).  A  mortgagor  agreed  to  sell  premises  held  by  a  tenant 
under  a  lease  granted  by  him  after  the  mortgage,  without  the  con- 
currence of  the  mortgagee,  who,  however,  was  willing  to  concur  in 
the  sale ;  it  was  held  that  the  mortgagor  was  able  to  make  a  good 
title  (5). 

(b)  By  Morfoagor  and  Mortgagee  under  Conreyancing  Act. 

The  leasing  powers,  both  of  a  mortgagor  in  possession  and  of  a  Conr.  Act, 
mortgagee  in  possession,  under  a  mortgage  made  on  or  after  Jan.  1st,         ' 
1882,   are   regulated   in   the   following   terms    by   sect.    18   of  the 
Conveyancing   and  Law   of  Property  Act,  1881    (44   &   45   Yict. 
c.  41)  :— 

•*  (1.)  A  mortgagor  (t)  of  land  («)  while  in  possession  shall,  as  against  Lease  by 
every  incumbrancer  (a-),  have,  by  virtue  of  this  Act,  power  to  make,  from  ^  °^  oagor. 
time  to  time,  any  such  lease  of  the  mortgaged  laud,  or  any  part  thereof, 
as  is  in  this  section  described  and  authorized. 

"(2.)  A  mortgagee  (^)  of  land  (?<)  while  in  possession  shall,  as  against  Lease  by 
all  prior  incumbrancers,  if  any,  and  as  against  the  mortgagor,  have,  by  ■'^t'rtgagee. 
virtue  of  this  Act,  power  to  make,  from  time  to  time,  any  such  lease  as 
aforesaid. 

"  (3.)  The  leases  which  this  section  authorizes  are  : —  What  Leases, 

(i.)  An  agricultural  or  occupation  lease  for  any  term  not  exceeding 

twenty-one  years  ;  and 
(ii.)  A  building  lease  for  any  term  not  exceeding  ninety- nine  years. 
"  (4.)  Every  person  making  a  lease  under  this  section  may  execute  and 
do  all  assiu'ances  and  things  necessary  or  proper  in  that  behalf. 

(q)  Smith  v.  PochUngton,  1  0.  &  J.  4-15.  ((()    By   s.   2,    sub-s.   (ii.)   of  the   Act, 

(?■)  Edwards  Y.  Jones,  1  Coll.  247.  "land,  unless  a  contrary  intention  appears, 

(s)   IVehb  V.   Austin,   7  M.   &  G.   701  ;  includes  real  and  personal  property,  and 

Sturgeon  v.  Wingjield,  15  H.  &  W.  224.  any  estate  or  interest  in  any  property,  real 

{t)  By   s.    2,   sub-s.    (vi.)    of   the   Act,  or  personal,  and  any  debt,  and  anything  in 

"mortgage  includes  any  charge  on  any  action,  and  any  other  right  or  interest," 

property  for  securing  money  or  money's  [x)  By  s.    2,   sub-s.    (vii.)   of   the  Act, 

worth,  and  mortgagor  includes  any  person  "incumbrance  includes  a  mortgage  in  fee, 

from  time  to  time  deriving  title  under  the  or  for  a  less  estate,  and  a  trust  for  securing 

original  mortgagor,  or  entitled  to  redeem  a  money  and  a  lien,  and  a  charge  of  a  por- 

mortgage,  according  to  his  estate,  interest,  tion,  annuity,  or  other  capital  or  annual 

or  right,  in  the  mortgaged  property  ;  and  smn  ;    and  incumbrancer  has  a  meaning 

mortgagee  in  possession  is,  for  the  purposes  corresponding  with  that  of  incumbrance 

of  this  Act,  a  mortgagee  who,  in  right  of  and  includes  every  person  entitled  to  the 

the  mortgage,  has  entered  into,  and  is  in  benefit  of  an  incumbrance,  or  to  require 

possessiou  of  the  mortgaged  property."  jiayment  or  discharge  thereof." 

L.T.  5 
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"  (5.)  Every  such  lease  sliall  be  made  to  take  effect  in  possession  not 
later  than  twelve  months  after  its  date. 

"  (G.)  Every  such  lease  shall  reserve  the  best  rent  that  can  reasonably 
bo  obtained,  regard  being-  had  to  the  circumstances  of  the  case,  but  with- 
out any  fine  being  taken. 

"  (7.)  Every  such  lease  shall  contain  a  covenant  by  the  lessee  for  pay- 
ment of  rent,  and  a  condition  of  re-entry  on  the  rent  not  being  paid  within 
a  time  therein  s]Deci{ied,  not  exceeding  thirty  days. 

"(8.)  A  counterpart  of  every  such  lease  shall  be  executed  by  the 
lessee,  and  delivered  to  the  lessor,  of  which  execution  and  delivery  the 
execution  of  the  lease  by  the  lessor  shall,  in  favour  of  the  lessee,  and  all 
persons  deriving  title  under  him,  be  sufficient  evidence. 

"  (9.)  Every  such  building  lease  shall  be  made  in  consideration  of  the 
lessee,  or  some  person  by  whose  direction  the  lease  is  granted,  having 
erected,  or  agreeing  to  erect,  within  not  more  than  five  years  from  the 
date  of  the  lease,  buildings,  new  or  additional,  or  having  improved  or 
repaired  buildings,  or  agreeing  to  improve  or  repair  buildings  within 
that  time,  or  having  executed,  or  agreeing  to  execute,  within  that  time, 
on  the  land  leased,  an  improvement  for  or  in  connection  with  building 
pui'poses. 

"  (10.)  In  any  such  building  lease,  a  peppercorn  rent,  or  a  nominal  or 
other  rent  less  than  the  rent  ultimately  payable,  may  be  made  payable 
for  the  first  five  years,  or  any  less  part  of  the  term. 

"  (11.)  In  case  of  a  lease  by  the  mortgagor,  he  shall,  within  one  month 
after  making  the  lease,  deliver  to  the  mortgagee,  or,  where  there  are 
more  than  one,  to  the  mortgagee  first  in  priority,  a  counterpart  of  the 
lease,  duly  executed  by  the  lessee ;  but  the  lessee  shall  not  be  concerned 
to  see  that  this  provision  is  complied  with. 

"  (12.)  A  contract  to  make  or  accept  a  lease  under  this  section  may  be 
enforced  by  or  against  every  person  on  whom  the  lease,  if  granted,  would 
be  binding. 

"  (13.)  This  section  applies  only  if,  and  as  far  as  a  contrary  intention 
is  not  expressed  by  the  mortgagor  and  mortgagee  in  the  mortgage  deed, 
or  otherwise  in  writing,  and  shall  have  effect,  subject  to  the  terms  of  the 
mortgage  deed,  or  of  any  such  writing,  and  to  the  provisions  therein 
contained. 

"  (14.)  Nothing  in  this  Act  shall  prevent  the  mortgage  deed  from 
reserving  to  or  conferring  on  the  mortgagor  or  the  mortgagee,  or  both, 
any  further  or  other  powers  of  leasing,  or  having  reference  to  leasing ; 
and  any  further  or  other  powers  so  reserved  or  conferred  shall  be  exer- 
cisable, as  far  as  may  be,  as  if  they  were  conferred  by  this  Act,  and  with 
all  the  like  incidents,  effects,  and  consequences,  unless  a  contrary  inten- 
tion is  expressed  in  the  mortgage  deed. 

"(15.)  Nothing  in  this  Act  shall  be  construed  to  enable  a  mortgagor 
or  mortgagee  to  make  a  lease  for  any  longer  term  or  on  any  other  con- 
ditions than  such  as  could  have  been  granted  or  imposed  by  the  mort- 
gagor, wijh  the  concurrence  of  all  the  incumbrancers,  if  this  Act  had  not 
been  passed. 

"  (IC.)  This  section  applies  only  in  case  of  a  mortgage  made  after  the 
commencement  of  this  Act ;  but  the  provisions  thereof,  or  any  of  them, 
may,  by  agreement  in  writing  made  after  the  commencement  of  this  Act, 
between  mortgagor  and  mortgagee,  be  applied  to  a  mortgage  made  before 
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tte  commencement  of  this  Act,  so,  nevertlieless,  that  any  such  agreement  Ch.  I.  Sec.  29. 
shall  not  prejudicially  affect  any  right  or  interest  of  any  mortgagee  not      Leases  ly 
joining  in  or  adopting  the  agreement.  Mortgagor  and. 

"  (17.)  The  provisions  of  this  section  referring  to  a  lease  shall  be  con-    [Conveyancing 
strued  to  extend  and  apply,  as  far  as  circumstances  admit,  to  any  letting.  Act.) 

and  to  an  agreement,  whether  in  writing  or  not,  for  leasing  or  letting."      Contract  for 

Lease. 

The  effect  of  sect.  18  of  the  Couveyancing  Act  taken  with  sect.  10,  Mort-ag-ee 
which  provides  (see  Chap.  VII.,  sect.  4,  post)  that  rent  goes  with  the  covenants  of 
reversion,  is  that  if  a  mortgagor  demise  after  the  mortgage  by  a  lease  ^*^^^^  ^^ 

'    ^  o    o  o   o        ./  mortgagor 

in  conformity  with  sect.  18,  but  without  the  concm^rence  of  the  mort-  after 
gagee,  there  is  a  relation  created  between  the  mortgagee  and  the  ™°^  °'  °'^' 
lessee  by  virtue  of  which  the  mortgagee,  after  notice  to  pay  rent  to 
him  and  not  to  the  mortgagor  not  complied  with,  may  take  advantage 
of  the  condition  of  re-entry  for  non-payment  of  rent,  and  eject  the 
lessee  (y). 

A  lease  granted  by  a  mortgagor  in  possession  under  the  powers  of  Prevention  of 
this  section  binds  the  mortgagee  and  those  claiming  under  him  in  with  ease- 
such  a  way  as  to   prevent   the  interference  with  any  easement  to  ™-^^** 
which  the  lessee  is  entitled  against  the  lessor  and  those  claiming 
under  him  {%) . 


Sect.  30. — By  Tenants  by  Elegit,  ^'c. 

Leases  by  tenants  under  executions,  as  tenants  by  elegit,  are  con-  Their  power 
ditional,  and  may  be  determined  by  payment  or  satisfaction  of  the  generally, 
debt  and  costs  {a) .  Until  so  determined  they  remain  as  valid  as  any 
other  demises  (b) .  Where  a  fieri  facias  has  issued  against  the  pro- 
perty of  a  debtor,  his  term  for  years  remains  in  him  until  the  sheriff 
has  actually  assigned  it ;  therefore  until  such  assignment  the  pur- 
chaser of  the  term  cannot  make  a  valid  lease  of  it  (r) .  With  respect 
to  leases  made  by  the  debtor  before  the  execution  of  a  wiit  of  elegit, 
the  tenant  by  elegit  {i.e.,  the  execution  creditor)  is  a  mere  assignee 
of  the  reversion,  and  may,  without  any  attornment,  sue  or  distrain 
for  the  rent  which  becomes  due  after  the  filing  of  the  writ  and  the 
inquisition  thereon  {d),  provided  the   inquisition  be  vaM,  but  not 

(y)    Municipal      Permanent      Investment  {b)  Bui  see  Doughty  \.Stiks,'Re]^. tem-p. 

Building  Society  v.  Smith,  22  Q.  B.  D.  70  ;       Finch,  115. 
68  L.  J.,  Q.  B.  61 ;  37  W.  E.  42— C.  A.  [c)  Flayfair  v.  Musgrove,  U  M.  &  W. 

W    mison  V.  Queen^s  Club,  [1891]  3  Ch.  f\^  ^F'S^r;''  f"^^:J"^i^'Y^Z'' 

522 ;  60  L.  J.,  Ch.  698  ;  65  L.  T.  42  ;  40  ^  f^'-^^  ^'/^^  '  ^  ^''^^•'  ^-  ^-  '^^ ' 
W.  E.  172,  per  Eomer,  J.  ^^^^^  iTmsttt'om  v.  Buckhurst,  2  M.  &  S. 

(a)  Frice  v.    Varney,   3   B.   &  C.  733;  665;  15  E.  E.  352;  Zloyd  \.  Davies,  2 

Cole  Ejec.  566.  Exch.  103. 

5(2) 
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Ch.I.Sec.  30.  otherwise  {e).     He  cannot  eject  a  previous  tenant  until  after  his  term 
leases  ly     expii*es  or  becomes  forfeited,  or  is  determined  by  notice  to  quit  or 

Uoiants  oy  . 

Elegit,  &;c.     otherwise  {/). 
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Sect.  81. — By  lieceu'ers. 


Receivers  appointed  by  the  High  Court  cannot  demise  without  the 
authority  and  direction  of  the  Court  (g) .  They  are  bound  to  obtain 
the  best  terms  (A) .  A  lease  under  seal  granted  by  a  receiver  in  a 
cause  wherein  A.  B.  is  plaintiff  and  C.  D.  is  defendant,  for  a  term  of 
fourteen  years,  and  reserving  rent  to  the  receiver,  and  to  any  future 
receiver  in  the  cause,  would  create  a  tenancy  by  estoppel  as  between 
him  and  the  lessee,  and  give  a  right  to  distrain  for  rent  (/). 

An  attornment  to  a  receiver  creates  a  tendency  by  estoppel  between 
the  tenant  and  the  receiver,  which  the  Court  applies  to  the  purpose  of 
collecting  and  securing  the  rents  till  a  decree  can  be  pronounced, 
taking  care  that  the  tenant  shall  be  protected,  both  while  the  receiver 
continues  to  act,  and  when  by  the  authority  of  the  Court  he  is 
withdrawn  (k).  It  does  not  operate  as  an  attornment  to  the  parties 
interested  so  as  to  enable  any  of  them  to  distrain,  for  thereby  the 
object  of  the  Court  in  appointing  the  receiver  would  often  be  effec- 
tually defeated  (/). 

It  may  be  mentioned  here,  that  a  receiver  of  rents  from  sub-tenants 
may  be  appointed  pending  an  action  by  a  landlord  for  recovery  of 
land  (m). 


Sect.  32. — By  Lords  of  Mentors  and  Coijyholders. 

By  tlie  Lord.  Every  one  having  a  lawful  interest  in  a  manor  may  make  voluntary 
grants  of  copyhold  escheated  or  come  to  his  hands,  as  well  as 
admittances,  according  to  the  custom  of  the  manor,  rendering  the 
ancient  rents  and  services,  which  bind  him  who  has  the  inheritance  {n) . 


(e)  Arnold  v.  EUIgc,  13  C.  B.  745. 

(/)  Doc  d.  Da  Costa  v.  Wharton,  8  T.  R. 
2  ;  Cole  Ejec.  6G6. 

(.'/)  Morris  v.  Ehne,  1  Ves.  jun.  139. 

A  receiver  may  be  apjjointed  by  any 
Division  of  the  High  Court  (Judicature 
Act,  1873,  8.  24). 

(A)  Wynne  v.  Ld.  Neichorough,  1  Ves. 
jun.  164. 

(i)  Dancer  v.  Hastings,  4  Bing.  2  ;  cited 
in  Morton  v.  Woods,  L.  R.,  3  Q.  B.  658, 
668. 


(A-)  Jluqlies  v.  Hughes,  1  Ves.  jun.  161  ; 
Evans  v.  Maihias,  7  E.  &  B.  602;  26  L.  J., 
Q.  B.  309 ;  Jolli/  v.  Arbtithnot,  4  De  G.  &  J. 
224  ;  28  L.  J.,"Ch.  547  ;  Ames  v.  Birhn- 
head  Docks  Trustees,  20  Beav.  332 ;  24  L.  J,, 
Ch.  540. 

{I)  Evans  v.  Mathias,  7  E.  &  B.  590  ; 
see  White  v.  Small,  22  Beav.  72 ;  26  Id. 
191  ;  Darton  v.  Eock,  22  Beav.  81. 

(m)  Gwatkin  v.  Eird,  52  L.  J.,  Q.  B. 
262. 

[}>)  Badger  v.  Eorde,  3  B.  &  Aid.  153  ; 
22  R.  R.  331. 
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But  Yomntary  grants  of  copyhold,  by  the  lord,  can  only  be  made  Cn.  I.  Sec.  32. 
according:  to  the  custom  of  the  manor  (o) .     "Where  there  is  no  custom      -^^^^f  *^ 

o  ^   ^  lords  of 

for  that  pm'pose  the  lord  of  a  manor  cannot  make  a  new  grant  of    Manors  and 
copyhold  (7)).     The  ancient  rent  and  services  must  be  reserved  ;  any      "^"-^ '°  ^'^' 
alteration  therein  will   make  the   grant  void   as  against  the  lord's 
successor  [q). 

By  the  Inclosure  Act,  1773,  13  Geo.  3,  c.  81  (r),  s.  15,  lords  of  Leases  of  not 

•  11  PI  P/i  Pii  more  than 

manors,  with  the  consent  of   three-fourths  01  the  commoners,  may  one-twelfth 

demise  for  not  more  than  four  years  any  part   of    the  wastes  and  of  "^^ste. 

commons,  not  exceeding  one-twelfth  part,  for  the  best  rent  that  can 

be  obtained  by  auction,  the  same  to  be  applied  in  di-aining,  fencing 

and  improving  the  residue.     So  by  custom  the  lord  may  have  power 

to  demise  parcels  of  the  waste  (.s),  but  a  custom  for  the  lord  to  grant 

leases  of   the  waste,  without  restriction,  is  bad,  as  amounting  to  a 

power  of  destroying  the  right  of  common  altogether  {t) .    A  copyhold, 

to  which  a  right  of  common  was  annexed,  having  by  the  custom  of 

the  manor  vested  in  the  lord  by  forfeiture,  and  he  having  regranted 

it  as  a  copyhold  tenement  with  the  appurtenances ;  it  was  held,  that 

having  always  continued  demisable  whilst  in  the  hands  of  the  lord,  it 

was  a  customary  tenement,  and  as  such,  was  entitled  to  the  right  of 

common  {u). 

A  copyholder  cannot  make  a  lease  for  more  than  one  year  without  By  Copy- 
a  licence  or  by  special  custom,  without  thereby  incurring  a  forfeiture  j^   ^  •!*      -^ 
of  his  estate  {jc)  .     In  most  manors  a  copyholder  may  demise  for  one  lease  without 
year  or  less  without  any  licence  of  the  lord  {>j)  ;  but  this  is  by  custom    *^®'^'^^- 
of  the  manor  (s).     A  lease  for  one  year,  and  so  from  year  to  year 
dm-ing  ten  years,  being  in  effect  a  lease  for  ten  years,  is  a  forfeiture ; 
but  otherwise  of  a  lease  for  one  year,  with  a  covenant  for  the  holding 
it  for  a  longer  time  at  the  will  of  the  lessor  {a) .     A  lease  for  one  year 
and  so  from  year  to  year  for  the  life  of  the  lessee,  being  a  lease  for 
two  years  at  least,  is  not  good  {h).     So  if  it  be  for  a  year  except  one 
day,  and  so  on  from  year  to  year,  excepting  one  day  in  every  year ; 
for  it  is  a  certain  lease  for  two  years  excepting  two  days,  which  is 
a  lease  in  effect   for  more   than  one  year ;    and  although  there  be 

(0)  Ecx  V.  Wclhj,  2  M.  &  S.  504.  Moor.  18i  ;  East  v.  Harding,   Cro.  Eliz. 

{p)  EexY.  IIor'nchHrch,2'B.  &  K.  \%'b.  498;    Eobbins's   Settled    Land   Statutes, 

iq)  Doc  d.  Rayner  v.  Strickland,  2  Q.  B.  citing  Doe  v.  BouKfidd,  6  Q.  B.  492. 

792.  (y)  Scriven   Cop.    329    (oth   ed.) ;    Cole 

(r)  See  Chitty's  Statutes,  tit.  "  Inclo-  Ejoc.  627  ;  Troscl  v.  Welsh,  Cro.  Jac.  403  ; 

sure."  Matthews    v.    Whetton,    Cro.    Car.    233 ; 

(.s)  Ld.  XorfJucicIc  v.  S'utnway,  3  Bos.  &  Goodivin    v.    Longlmrst,    Cro.    Eliz.    535; 

P.  346.  Eri&h  v.  Rives,  Id.  717. 

{t)  Badger  \.  Forde,  3  B.  &  A.  153 ;  22  (c)   Turner  v.  Ilodges,  Hetley,  126  ;  Lit. 

R.  R.  331  ;  Arlett  v.  Ellh,  7  B.  &  C.  346  ;  Rep.  233  ;  Cole  Ejec.  627. 

31  R.  R.  214;  but  see  la-scellcs  v.  Lord  («)  lady  Montague'' s  case,  Cro.  Jac.  301; 

Omloic,  36  L.  T.  459.  Cole  Ejec.  615. 

(m)  Badger  v.  Forele,  supra.  {'>)  Luttrell  v.    Weston,   Cro.  Jac.  308  ; 

{x)  Scriven,  329,  330  (5th  ed.) ;  Anon,,  Cole  Ejec.  34,  442. 
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Ch.  I.  Sec.  32. 

Zeascs  bij 

Lords  of 

Manors  and 

Copyholders. 


Under  Special 
Custom  to 
lease. 


Powers  of 
Lord  to  grant 
Licences. 


lender 

Licence  from 
the  Lord. 


"WTiat  Lease 
by  a  Copy- 
holder is  a 
Forfeiture. 


tho  intermission  of  a  day,  yet  this  is  a  mere  evasion  and  not 
material  ((').  So  if  a  copyliolder  make  tliree  leases  together,  each  to 
commence  within  two  days  after  the  expiration  of  the  other,  it  is  a 
mere  evasion  of  the  custom,  and  therefore  not  good  {d) .  So  a  lease 
for  more  tlian  one  year,  though  intended  only  as  a  collateral  security, 
is  had,  if  it  amounts  to  a  present  demise  (e).  A  lease  for  years  without 
licence  from  the  lord,  is  not  good  without  a  special  custom,  though 
the  lease  he  made  hy  parole,  or  he  not  in  possession,  but  to  com- 
mence in  futuro ;  and  such  lease  is  a  forfeiture  if  it  he  a  good  lease 
as  between  the  parties  (/). 

By  special  custom,  a  copyholder  may  make  leases  for  more  than  one 
year  or  for  life,  and  a  certain  number  of  years  after,  without  licence 
from  the  lord  {(i).  A  custom  for  copyholders  in  fee  to  lease  for  any 
number  of  years  without  licence,  on  condition  of  the  term  ceasing  on 
the  lessor's  death,  is  a  good  custom  (//) .  The  powers  granted  by  the 
Settled  Estates  Act  {i),  include  powers  to  the  lords  of  settled  manors 
to  give  licences  to  their  copyhold  and  customary  tenants  to  grant 
leases  of  lands  held  by  them  of  such  manors,  to  the  same  extent,  and 
for  the  same  purposes,  as  leases  may  be  granted  of  freehold  heredita- 
ments under  the  Act  (/•) .  The  granting  of  a  licence  is  entirely  in  the 
discretion  of  the  lord,  and  the  Court  will  not  compel  him  to  grant  a 
licence,  even  where  there  is  a  custom  to  pay  a  certain  sum  for  every 
year  of  the  term  (/). 

A  copyholder  having  licence  to  demise,  ought  not  to  exceed  the 
licence,  otherwise  the  lease  is  bad  {in)  ;  but  lie  may  lease  for  fewer 
years  than  his  licence  allows  (>?) .  If  the  lord  licence  his  copyholder 
for  life,  to  make  a  lease  for  three  years,  if  he  so  long  live,  a  lease  for 
three  years  absolutely  is  good  (o)  ;  because  a  lease  by  a  copyholder 
for  life  determines  by  his  death.  If  the  lord  licence  upon  condition, 
the  condition  is  void :  for  he  gives  nothing,  but  only  dispenses  with 
the  forfeitm'e  {p).  A  tenant  at  will  of  a  manor  cannot  grant  a  copy- 
holder a  licence  to  alien  for  years ;  and  if  a  tenant  for  life  of  a  manor 
grants  a  licence  to  alien  for  years,  it  determines  at  his  death  {q) . 

A  lease  without  licence,  and  contrary  to  the  custom,  in  order  to 
amount  to  a  forfeiture,  must  be  a  complete  demise ;  therefore,  where 
a  copyholder  demised  his  copyhold  for  a  year,  and  agreed  to  grant  a 


(c)  Lady  Montague's  case,  Cro.  Jac.  301, 

(rf)  MatthcH-s  V.  W/ielton,  Cro.  Car.  233. 

(V)  3forris  V.  Ticisl,  2  Mod.  79. 

{/)  Cora.  Dig.  tit.  Copyhold  (K.  3). 

{(/)  Scriven  Cop.  330  (o'th  ed.). 

(//)  T'wrwCT-T.  iZb(/ye.5,  Hutt.  101. 

(i)  Ante,  Ch.  I.,  Sect.  4. 

\k)  Settled  Land  Act,  1882,  p.  M. 

{T)  Reg.  V.  Ualc,  9  A.  &  E.  339. 

(w)  IJmldon  v.  ArroHSjnith,  Owen,  73  ; 
Cro.  Eliz.  461 ;  Jackson  v.  Xcal,  Cro.  Eliz. 
394 ;   Scriven  Cop.   332   (5th  ed.) ;   Com. 


Dig.  tit.  Copi/hold  (K.  3);  Doe  di.  Robinson 
V.  Bousfield,  (5  Q.  B.  422  ;  1  C.  &  K.  558. 

(»)  Isherivoodv.  Oldhmu;  3M.  &  S.  382; 
Easton  v.  Pratt,  2  H.  &  C.  076  ;  33  L.  J., 
Ex.  233. 

(o)  Worledge  v.  Benhiiry,  Cro.  Jac.  436  ; 
Scriven  Cop.  332  (5th  ed.'). 

(;;)  Iladdnn  v.  Arrowsmith,  Cro.  Eliz. 
461  ;  Boe^.  Wood  v.  Morris,  2  Taunt.  52. 

{q)  Com.  Dig.  tit.  Copyhold  (C.  3); 
Scriven  Cop.  331  (5th  ed.). 
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further  term  of  twenty-one  years,  provided  he  could  obtain  of  his  Cn.  I.  Sec.  32. 
lord  a  licence  for  that  purpose,  the  licence  was  held  to  be  a  condition       ^^^l^  ^J 
precedent,  and  therefore  that  no  forfeiture  was  incun-ed  (r).     If  the     Manors  and  . 

.  •imiiji  j_  Copyholders. 

interest  actually  granted  be  withm  the  period  allowed  by  the  custom  


of  the  manor,  although  the  lessor  covenants  that  the  lessee  shall 
enjoy  the  land  for  a  longer  period,  no  forfeiture  is  incm-red ;  the 
distinction  being  between  an  interest  actually  granted  and  a  matter 
which  rests  entirely  in  contract  (s).  No  one  can  take  advantage  of 
the  forfeiture,  except  the  party  who  was  lord  at  the  time  it  occiuTcd. 
The  remainderman  or  reversioner,  after  the  death  of  the  lord  without 
entry  or  seizure  for  the  forfeiture,  has  no  such  right  {t) .  The  admit- 
tance of  a  copyholder  after  a  forfeiture  has  been  incurred,  is  a  waiver 
of  such  forfeiture ;  and  any  act  equally  solemn  will  operate  in  the 
same  manner.  A  waiver  does  not  operate  as  a  new  grant,  but  the 
tenant  is  in  by  virtue  of  his  old  title  {u).  If  a  copyholder,  after 
a  lease  by  licence,  forfeit  his  copyhold,  the  lord  cannot  avoid  the 
lease  (.r). 

A  lease  by  a  copyholder  not  wan-anted  by  the  custom,  and  without  Effect  of 
the  licence  of  the  lord,  is  good  against  the  parties  themselves  and  Copyholders 
against  every  one  but  the  lord  (//)  :  and  as  against  the  lord  it  is  only 
a  ground  of  forfeiture,  which  he  may  waive  (z) .  If  a  copyholder  make 
a  lease  by  licence,  the  lessee  may  assign  without  licence,  or  make  an 
underlease,  for  the  lord  by  his  licence  has  parted  with  his  interest ; 
so  if  the  lessor  after  a  lease  by  licence  die  without  heii',  the  lessee 
shall  have  it  for  his  term  against  the  lord,  for  the  licence  is  a  con- 
firmation of  the  lord  («) . 

The  Srth  section  of  the  Copyhold  Act,  1894  (57  &  58  Yict.  c.  46),  Copyhold 

Act    1894:. 

which  consolidates  previous  Coj)yhold  Acts  from  1841  to  1887,  and  ' 
deals  with  enfranchisement  of  copyhold  and  other  matters  affecting 
the  relationship  between  lords  and  copyholders,  contains  a  proviso 
in  favour  of  an  occupying  tenant  who  properly  pays  on  account  of  a 
rent-charge  under  that  Act  any  money  which  as  between  him  and  his 
landlord  he  is  not  liable  to  pay,  the  section  enacting  that  he  "  shall 
be  entitled  to  recover  from  the  landlord  the  money  paid,  or  to  deduct 
it  from  the  next  rent  payable." 

(r)  Bac.  Abr.  tit.  leases  (1,  6)  ;  Price  («)  Doe  d.    Tarrant  v.  SeUier,  3  T.  E. 

V.  Birch,   4  M.   &  G.  1  ;  1  DowL,  N.  S.  171  ;  1  E.  R.  680. 

720 ;    LenthaU    v.    Thomas,   2  Keb.  267  ;  {x)    Com.    Dig.    tit.    Cop>ihoId  (C.    3)  ; 

Pester  t.  Cater,  9  M.  &  W.  315.  Clarke  v.  Arden,  16  C.  B.  227. 

I  s    T  J     Tit     4        J  n       T       OA1  ('/)  Salisbury  d.    Cooke  v.   Hard,  Co-nT?. 

[s)  Ladti  Montague  s  case,  Oro.  Jac.  301;  ^oi      a  t -c  n       ,<  t  a  n  a;,.  Ttr    t^„    ^^.■^  . 

T     41    11         rri  n   T^  1      nn-t      n      1  481 ;  ^w/^f'W  V.  ^s/wW,  fell"  VV .  Jon.  15 /  ; 

LenthaU  v.    Thomas,  2   Keb.  267;  Doe  a.  _',_--'      .,  in       ■■,..■,  r\    -n    A^r. 

n  ni         o  rr    -D    inn      T>-  1      i  Doe  a.  Trcssider  Y.  Tressidcr,  1  Q.  J3.  416 

Coore  V.    Clare,  2  1.  K.  739;  Ihchards  v.  „      j     t>  i-  t>  ,.  j^  i^    ^    n     <;~  ir 

n    1       o  XT  1,  VoQ      n  ^    xn-        c^r.  T>oc  d.  Pobinson  v.  Bousfcld,    1    O.    &   K. 

Ceeley,  3  Keb.  638  ;  Cole  Ejec.  615.  ^.g  .  g  n    jj   492 

(t)  Lady  Montague's  case,  supra ;   East-  [z)  Doe  d.  Eohuison  v.  Bou^fwld,  6  Q.  B. 

court    V.     Weeks,    1    Salk.    186  ;    Margaret  492  ;   1  C.  &  K.  558. 

Podgcr''s  case,  9  Co.  E.  107  a  ;   1  Brownl.  [a)  Johnson  v.  Smart,  1  EoU.  Ab.  508, 

181 ;  2  Id.  134,  153  ;  Cole  Ejec.  615.  pi.  14. 
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Cn.I.  Sec.  33. 

Leases  hij 

A 'tents  and 

Bailiffs. 

Authority  of 
Agents  to 
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Leases, 


Land  Agent. 


Subsequent 
Katiiication. 


Sect.  33. — By  Agents  and  Bail{fs. 

An  agent  having  sufficient  authority  may  hind  his  principal  hy 
leases  and  agreements  for  leases  made  for  him  and  in  his  name  and 
on  his  behalf  {h) .  If  the  lease  or  agreement  he  under  seal,  the  agent's 
authority  to  execute  it  must  also  be  under  seal  (c) .  But  if  the  lease 
or  agreement  be  not  under  seal,  the  agent's  authority  need  not  be 
under  seal,  nor  even  in  writing,  notwithstanding  the  4th  section  of 
the  Statute  of  Frauds  (d).  The  agent  should  not  exceed  his  authority, 
otherwise  the  principal  will  not  bo  bound,  and  the  agent  will  incur  a 
personal  liability  (e).  The  authority  of  the  agent  to  sign  the 
particular  contract,  or  such  a  contract,  must  be  proved,  if  disputed,  in 
an  action  or  suit  against  the  principal  (/). 

A  steward  or  land  agent  has  no  authority  as  such  to  enter  into 
contracts  for  leases  (ff) ;  but  a  power  to  "  manage  and  superintend 
estates  "  gives  an  authority  to  contract  for  the  granting  of  customary 
leases  according  to  the  nature  and  locality  of  the  property  to  be 
demised  (//).  There  is  a  direction  of  Blackburn,  J.,  to  a  jury  that  a 
farm  bailiff  with  authority  to  let  from  year  to  year  on  the  usual 
terms  and  to  receive  rents,  has  no  implied  authority  to  let  on  unusual 
terms,  or  to  make  such  a  special  stipulation  as  that,  a  farmhouse  being 
out  of  repair,  an  in-coming  tenant  should  not  be  bound  to  repair,  or 
leave  in  repaii',  and  should  be  paid  a  full  and  fair  compensation  for 
any  repau-s  which  he  should  do,  without  the  express  authority  of  his 
principal  (/) ;  but  more  recently  an  agent  has  been  held  to  have 
implied  authority,  by  promising  a  market  garden  valuation  on  quitting, 
to  allow  part  of  a  farm  to  be  turned  into  a  market  garden  (J) . 

If  an  agent  acts  without  sufficient  authority,  his  acts  may  be 
subsequently  adopted  and  ratified  in  writing  by  his  principal  (/.•),  or 
even  without  any  writing  (/).  Even  where  an  agent  executes  a  deed 
on  behalf  of  his  principal,  but  without  sufficient  authority,  the  latter 


(b)  Eamillon  v.  Earl  Clanricarde,  1  Bro. 
P.  C.  341  ;  Ridgway  v.  Wharton,  3  De  G., 
M.  k  G.  677,  G88  ;  6  II.  L.  Cas.  238. 

(f)  3  Bac.  Abr.  408  ;  Com.  Dig.  tit. 
Allorncy  (C.  1),  (C.  5);  Harrison  v.  Jack- 
son, 7  T.  R.  207  ;  4  R.  R.  422. 

(d)  29  Car.  2,  c.  3  ;  Cohs  v.  TrieothicJc, 
9  Ves.  234,  250 ;  7  R.  R.  167  ;  Clinan  v. 
Cooke,  1  Sch.  &  Lef.  22  ;  9  R.  R.  3  ;  Clarke 
\.  Fuller,  16  C.  B.,  K  S.  34;  Forster  y. 
Itoivland,  7  H.  &  N.  103  ;  Ucard  v.  FiUeu, 
L.  R.,  4  Ch.  Ap.  548. 

(c)  Hamilton  v.  Earl  Clanricarde,  6  Bro. 
P.  C.  547  ;  Spedding  v.  Nevell,  L.  R.,  4 
C. P.  212. 

(/)  Bolre  V.  fiutton,  3  Mer.  237 ;  Fidg. 
u-ni)  V.  Wharton,  3  De  G.,  M.  &  G.  677, 
686  ;  27  L.  J.,  Ch.  46  ;  6  H.  L.  Cas.  238  ; 


Firth  V.  Greenwood,  1  Jui-.,  N.  S.  806  ; 
Spedding  v.  Nevell,  L.  R.,  4  C.  P.  212. 

{g)  Collen  v.  Gardiner,  21  Boav.  540, 
per  Romilly,  M.R. ;  Mortal  v.  Lyons,  8 
Ir.  Ch.  112;  Fidgivay  v.  Wharton,  supra. 

[h]  Peers  v.  Sncyd,  17  Beav.  151. 

(i)  Turner  v.  Ht(tchinson,  2  F.  &  F.  185  ; 
3  L.  T.  815 ;  in  this  case  the  agent  had  died. 

(/)  Fearson  and  I'' Anson,  in  re,  [1899]  2 
Q.  B.  at  pp.  625,  629  ;  68  L.  J.  Q.  B.  878  ; 
81  L.  T.  289  ;  48  W.  R.  154,  per  Grant- 
ham and  Kennedy,  JJ. 

(A)  Fitzmcmrice  v.  Bayley,  6  E.  &  B.  868  ; 
reversed  in  error  on  another  point,  8  E.  & 
B.  664  ;  9  H.  L.  Cas.  78. 

(/)  Fodmell  v.  Eden,  1  F.  &  F.  542  ;  and 
see  Bolton  Partners  v.  JM-mbert,  41  Ch.  D. 
295— C.  A.,  and  post,  Ch.  IV.,  sect.  1  (b). 
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may  adopt  and  ratify  the  deed  by  re-deliverlng  it,  or  by  anything  Ch.  I.  Sec.  33. 
tantamount  to  a  re-delivery  {m).     An  authority  created  by  deed  may     ^''««^«  *y 
be  revoked  without  deed  (u).  Bailiffs. 

An  agent,  who  has  sufficient  authority,  whether  by  deed  or  other-  Ao-ent  should 
wise,  should  execute  any  lease  or  agreement   in  the   name  of   his  !^^^*^®, ,. 
principal,  and  not  m  his  own  name  only  (o).     ihus,  "A.  r>.  (seal)  Prmcipal. 
by  E.  F.,  his  attorney,"  to  which  may  be   added,  "  by  power   of 
attorney  hereunto  annexed  or  a  copy  whereof  is  hereunto  annexed  or 
hereupon  indorsed."     If  the  writing  be  not  under  seal,  it  should  be 
signed  thus, — "A.  B.  by  E.  F.  his  attorney,"  or  "Per  j)ro  A.  B.,  Form  of  Sig- 
E.  F.,"  or  to  that  effect  {p).  ''^*'"'''  '^''• 

If  an  agent  executes  a  lease  or  agreement  professedly  as  attorney  or  Implied 
agent  for  another,  he  thereby  impliedly  warrants  and  promises  that  Authority." 
he  has  sufficient  authority  from  his  principal  to  execute  such  contract 
on  his  behalf,  and  an  action  will  lie  against  him  personally  or  against 
his  representatives,  for  the  breach  of  such  warranty  or  promise,  if  he 
really  has  no  such  authority  {q). 

If  an  agent  executes  a  lease  or  agreement  in  his  own  name  only,  If  Agent  exe- 
whether  under  seal(>'),  or  not  imder  seal  («),  he  will  be  personally  own  Name 
liable  as  a  principal,  although  in  the  body  of  the  instrument  he  is  f  ^^7-  ^^^  ^^}} 

i-  ^      ^  o  ^  ^  ./  ,  be  personally 

described  as  agent  for  A.  B.,  and  is  therein  stated  to  make  it  for  and  liable. 
on  behalf  of  A.  B. ;  because  an  agent  may,  if  he  please,  contract  a 
personal   liability  for   and   on   behalf   of    his    principal  {t) .      Parol  Parol  Evi- 
evidence  would  not  be  admissible  to  exonerate  the  agent  from  such  admissible  to 
personal  liability,  for  that  would  contradict  the  writing  (^^).     But  it  exonerate 
would  be  admissible  to  charge  the  pi'fncipal,  and  to  enable  him  to  sue 
or  be  sued  on  the  contract  {x).     To  avoid  such  personal  liability  the 
agent  should  always  sign  as  agent,  and  not  with  his  own  name  only  (//) . 

The  question  has  been  raised  whether  an  agent  having  authority  How  far 
to  let  lands  can  bind  his  principal  by  a  stipulation  that  if  certain  i^iud  Principal 
events  happen  a  party  shall  have  a  lease  (s) .     It  seems  that  if  the  by  P^'"^"^^®^ 

(;«)  Shep.  Touch.  57  ;  THppery.  Foidkes,  (s)   Tanner  v.  C'Jiristiai/,  4  E.  &  B.  591. 

9  C.  B.,  N.  S.  797  ;  30  L.  J.,  C.  P.  214.  {()  Norton  v.  Hcrron,   1  C.  &  P.   648  ; 

(«)  Ilex  V.  Wait,  11  Price,  508  ;  Manser  Ey.  &  Moo.  229  ;  28  R.  R.  797  ;  Tanner  \. 

V.  Bach,    6  Hare,  443.  Christian,  4  E.  &  B.  591  ;  Cooke  v.  IFUson, 

(o)  Combes's  case,  9  Co.  R.  77  a  ;    White  1  C.  B.,  N.  S.  153  ;  26  L.  J.,  C.  P.   15  ; 

V.   Ciiyler,   6  T.   R.   177  ;   3  R.  R.   147;  Parker  y.  Winlow,  7  E.  &  B.  942,  947. 

Appleton  V.  Binks,  5  East,  148  ;  Tanner  v.  (w)  Higgins  v.  ficnior,  8  M.  &  W.  84 1  ; 

Christian,  4  E.  &  B.  591  ;  Parker  v.  Win-  Humble  v.  Hunter,  12  Q.  B.  310  ;  Jones  v. 

hw,  7  E.  &  B.  942,  947  ;    Cooke  v.  Wilson,  Littledale,  6  A.  k  E.  486  ;  Magee  v.  Atkin- 

1  C.  B.,  N.  S.    153;  26  L.  J.,  C.  P.  15;  son,  2  M.  &  W.  440;   Chadwick  v.  Maden, 

Saxon  V.  Blake,  29  Beav.  438.  9  Hare,  191. 

{p)  Alexanders.  Sizer,'L.'R,.,i'E'x..W2.  (.r)  Higgins  v.  Senior,  supra;  Humfrey 

\q)   Collen  V.    Wrir/ht,  7  E.  &  B.  301  ;  8  v.  Pale,  7  E.  &  B.  266;  E.,  B.  &  E.  1004. 

Id.  647  ;  27  L.  J.,  Q.  B.  215  ;   Simons  v.  (y)   Green  v.  A'opke,  18  C.  B.  549  ;    Clag 

Patchctt,  7  E.  &  B.   568  ;   Pow  v.  Pavis,  1  v.    Southern,  7  Exch.   717  ;  27  L.  J.,  Ex. 

B.  &  S.  220  ;   30  L.  J.,  Q.  B.  257  ;  Siied-  202  ;  Peclands  v.  Gregory,  2  E.  &  E.  602; 

ding  V.  Nevcll,  L.  R.,  4  C.  P.  212.  Alexander  v.  Sizer,  L.  R.,  4  Ex.  102. 

(»•)  Appleton  V.  Binks,  5  East,    148  ;  7  (z)  Eamsdcn  v.  Pyson,  L.  R.,  6  H.  L. 

R.  R.  672.  129. 
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Cn.  I.  Sec.  33. 

Least's  Itj 

Af/cnts  and 

Uailiffs. 


Misrepre- 
eeutation  by 
Agcut. 
Conifoot  V. 
loic/ie. 


Rescinding 
Contract  for 
Fraud. 


Trustee 
Agent. 


principal  knows  that  tbo  party  is  dealing  witK  his  agent  under  the 
holief  tlmt  all  statements  made  hy  the  agent  wore  waiTanted  hy  the 
principal,  and  so  knowing,  allows  the  party  to  expend  money,  a 
Comi  of  Equity  would  not  afterwards  allow  the  principal  to  set  up 
want  of  authority  in  the  agent,  but  tliat  this  knowledge  must  be 
brought  home  to  the  principal  (a) . 

With  respect  to  misrepresentations  by  agents  on  the  sale  or  letting 
of  property,  whereby  a  person  is  induced  to  enter  into  a  disadvan- 
tageous contract,  which  otherwise  he  would  not  have  entered  into, 
it  was  held  in  Cornfoot  v.  Foiche  (b)  to  be  incorrect  to  say  that  the 
misrepresentation  by  the  agent  has  the  same  effect  as  a  misrepre- 
sentation by  the  principal.  There  the  plaintiff  put  a  furnished 
house  into  the  hands  of  an  agent  to  let  at  a  stipulated  rent.  The 
plaintiff  knew,  but  the  agent  did  not  know,  that  the  adjoining  house 
was  a  bawdy-house.  That  the  defendant  liad  been  informed  by  the 
agent,  in  answer  to  an  inquiry,  that  there  was  no  objection  to  the 
house,  was  held  not  to  be  a  defence  to  an  action  for  not  taking  it. 
But  it  is  conceived  that  Corn/oof  v.  Fowhe  would  now  be  either  over- 
ruled or  explained  away  (c) . 

If  an  agent  make  such  representations  fraudulently,  the  principal 
will  be  liable,  although  he  did  not  instruct  his  agent  to  make  any 
representations  on  the  subject  (r/).  So  if  the  principal  authorizes 
any  such  false  representations,  or  knowingly  employs  an  agent, 
ignorant  of  the  particular  defect  or  objection,  in  order  that  the  latter 
may  innocently,  but  inaccurately  answer  questions  on  the  subject,  it 
by  no  means  follows  that  the  party  defrauded  can  repudiate  and 
rescind  the  whole  contract,  by  reason  of  the  fraud  practised  upon 
him  (f),  although  sometimes  it  may  be  done  immediately  after  the 
fraud  is  discovered,  provided  the  parties  can  be  replaced  in  statu  quOy 
but  not  otherwise  {e) .  This  can  seldom  if  ever  haj)pen  where  an 
estate  has  passed,  or  possession  has  been  taken. 

A  trustee,  who  is  otherwise  disqualified  as  such,  may  act  as  agent 
after  renouncing  his  trust,  and  liis  conduct  may  be  evidence  of  renim- 
ciation  (/),  though  of  course  it  is  more  prudent  to  renounce  by  deed. 


House-Agent.  A  house-agent  letting  a  house  for  his  employer  seems  to  be  liable 
if  he  neglects  to  make  reasonable  inquiries  as  to  the  solvency  of  the 
tenant.     In  a  case  where  the  house-agent  introduced  a  tenant,  and 


(rt)  See  JRamsdoi  v.  Dyson,  supra. 

(A)  Cornfoot  v.  Fowkr,  G  M.  &  W.  358  ; 
Lord  Abinger,  C.B.,  diss. 

[r)  Sec  notes  to  I'asl'i/  v.  Freeman, 
2  Hra.  L.  C,  10th  ed.,  p.  81  ;  Evans  on 
Principal  and  Agent,  2nd  ed.  at  p.  47f) ; 
Pollock  on  Contracts,  Gth  ed.  at  p.  .')o2  ; 
Pollock   on    Torts,   5th  ed.   at   p.   291; 


Barwiclc  v.  EngUsh  Joint  Stock  Bank, 
L.  R.,  2  Ex.  at  p.  262,  per  Willes,  J. 

{(I)  See  Barwiek  v.  English  Joint  Stock 
Bank,  L.  R.,  2  Ex.  259,  Ex.  Ch. 

[i]  Blarkburn  v.  Smith,  2  Exch.  783 ; 
Ferct  V.  Jf,//,  15  C.  B.  207;  Clarke  v. 
Dickson,  E.,  B.  &  E.  148. 

(/)  Stacy  V.  Elph,  4  My.  &  K.  195. 
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charged  5  per  cent,  commission,  it  was  liekl  to  be  a  question  for  tlie  Ch.  I.  Sec.  33. 
jury,  in  an  action  brought  by  his  employer  in  consequence  of  the      I'^fsrs  hj 
tenant's  insolvency,  whether  it  was  part  of  the  house-agent's  duty  to       Bailiffs. 


make  reasonable  inquiries  into  the  eligibility  of  the  tenant.  The 
court  refused  to  set  aside  a  verdict  for  the  plaintiff,  and  expressed 
strong  opinions  as  to  the  liability  of  the  house-agent.  "  What  does 
the  house-agent  receive  his  commission  for,"  asked  Wightman,  J., 
"except  for  making  inquiries  as  to  the  fitness  of  the  tenant?  "  {g). 

It  seems  doubtful  whether  a  house-agent  has  implied  authority  to  Eight  to 
let  persons  into  possession ;  but  slight  evidence  will  be  sufficient  to  fgJg^o^°^' 
prove  that  he  had  express  authority  {Ji). 

The  right  to  commission  on  a  sale  where  property  has  been  let  Rigtt  to_ 
through  the  agent,  but  the  sale  effected  without  him,  is  discussed  by 
Lord  Watson  in  a  case  in  which  the  House  of  Lords  reversed  the 
decision  of  both  Courts  below  upon  a  question  of  fact  (/). 

No  case,  so  far  as  the  editor  is  aware,  expressly  decides  what  com-  Where 
mission,  if  any,  a  house-agent  finding  a  person  ready  to  be  tenant,  fo^Lease 
but  whom  his  principal  without  reason  declines  to  accept,  is  entitled  ^^}^^'?^  ^^  ^J 
to  claim.    In  Friclcett  v.  Badger  {k)  it  was  held  that  an  agent  employed 
to  sell  a  property  at  1|  per  cent,  commission,  and  who  foimd  a 
purchaser,  who  made  a  binding  offer,  was  entitled,  on  his  principal 
declining  the  offer,  to  sue  on  a  quanftim  meruit,  and  it  was  said  by 
Willes,  J.,  to  recover  the  whole  of  the  agreed  commission.     The 
principle  of  this  case  would,  it  is  conceived,  apply  to  some  extent  to 
the  case  of  a  house-agent  procuring  a  binding  offer  to  accept  a  lease 
from  a  person  to  whom  as  tenant  no  reasonable  objection  could  be 
taken. 

It  is  believed,  however,  to  be  a  common  practice  for  house-agents 
to  agree  that  "  commission  is  only  to  be  chargeable  on  a  letting  being 
carried  out  through  their  instrumentality,"  and  if  such  an  agreement 
(which  is  frequently  expressed  in  a  printed  register,  etc.)  can  be 
proved,  no  commission  or  even  a  quantum  meruit  would  seem  to  be 
chargeable  till  an  absolutely  binding  contract  has  been  concluded. 

It  may  be  useful  to  insert  here  the  "  Terms  of  Commission  autho-  Amouut  of 
rized  by  the  Institute  of  Estate  and  House  Agents."     They  are : —     Aleut's 

Commission. 

For  Letting  Unfurnished  Houses,  or  Disposing  of  Leases, 

OTHER  THAN   GrROUND  LeASES  BY  ASSIGNMENT  OR  OTHERWISE. 

If  let  for  tlu-ee  years  or  less,  £5  per  cent,  on  one  year's  rent ;  if  for 
more  than  three  years,  £7|  per  cent,  on  one  year's  rent,  and  (iu  eitlier 

{(/)  IIr>/.^  V.  Thirird!,  1  B.  &  S.  296  ;  30  (i)   Toiihnin  v.  Millar,  58  L.  T.  96. 

L.  J.,  Q'  B.  3Gi  ;   4  L.  T.  403  ;   9  W.  R.  n\    -n  ■  i  t,        t?  ^         op  t      t     n    t) 

,,p,     '  ^  '  '  (A-)  rnckctt  V.  Badger,   26  Xj.  J.,  C.   P. 

(h)  Sl^ck  V.  Crewe,  2  F.  &  F.  59.  33  ;  1  C.  B.,  N.  S.  296. 
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Ch.I.  Sec.  33.  case)  upon  tlie  premium  or  consideration  £5  per  cent,  up  to  £1,000, 
Zeascx  bi/      r^^-^^  £9  i  per  cout.  ou  tlio  residuG,  and  the  commission  on  any  sum 
'Bdiiifs.       obtained  for  fixtures,  f urnitm-e,  or  effects  of  any  kind,  of  £5  per  cent, 
up  to  £500,  and  £2-t  per  cent,  on  the  residue. 


For  Letting  Furnished  Houses  in  Town  or  Country. 

Wlien  let  for  a  year  or  less  period,  £5  per  cent,  on  the  rental. 

When  let  for  more  tlian  a  year,  £5  per  cent,  on  first  year's  rent, 
and  £'2\  per  cent,  on  rent  for  remainder  of  term. 

Where  a  property  is  let,  and  the  tenant  afterwards  purchases,  the 
commission  for  selling  will  then  become  chargeable,  less  the  amount 
previously  paid  for  letting. 

For  Valuations  or  Sale  by  Private  Contract  of  Furniture, 
Fixtures  and  Other  Effects. 

£5  per  cent,  up  to  £500,  and  £24  per  cent,  on  the  residue. 

For  Negotiating  the  taking  or  Furnished  or  Unfurnished 

Houses. 

Half  the  scale  for  letting. 

For  Letting  Building  Land. 
Amount  of  one  year's  ground  rent,  or  by  agreement  {k). 


Revocation  of 
instructions. 


House- Agent 
niuht  be 
licensed  for 
the  letting  of 
furnislud 
house. 

Revenue  Act, 
18G1. 


The  commission  may  be  lost  by  revocations  of  the  instructions  to 
lot,  but  a  quantum  meruit  may  be  recovered  for  expense  and  trouble 
incurred  before  the  revocation  (/). 

By  the  Eevenue  (No.  1)  Act,  1861  (24  &  25  Yict.  c.  21),  s.  10,  every 
person  who,  as  agent,  shall  for  reward  advertise  for  sale  or  for 
letting  any  faiiii.'i/ird  house  or  part  of  any  furnished  house,  or  by  any 
public  notice,  or  by  any  other  ways  or  means,  hold  himself  out  to  the 
public  as  an  agent  for  selling  or  letting  furnished  houses,  and  who 
shall  in  any  way  negotiate  for  the  selling  or  letting  of  any  f urn is/ied 
house  or  part  of  any  furnished  house,  is  deemed  to  be  a  person 
exercising  the  business  of  a  house-agent  within  the  meaning  of  the 
Act  and  the  Schedule  (B.)  thereto  (m),  and  must  be  licensed  accord- 


(/.)  The  offices  of  the  "Institute  of 
Estate  and  House  Agents,"  from  the 
official  paper  of  which  (containing  a  list 
of  the  Council  and  Mcmhcrs)  for  1901-2 
the  above  "Terms"  arc  taken,  are  at 
9,  Conduit  Street,  London,  "W.,  the 
r'resident  for  1901-2  being  Mr.  F.  Love- 
grove,  of  the  firm  of  Messrs.  Taylor, 
Lovegrove  &  Co. 


(0  Simpson  v.  Lamb,  25  L.  J.,  C.  P.  113  ; 
17  C.  B.  603.  In  this  case  the  instructions 
were  to  sell  an  advowson. 

(m)  Schedule  B.  is  as  follows: — "Licence 
to  be  taken  out  yearly  by  every  person 
■who  shall  use  or  exercise  the  business, 
occupation  or  calling  of  a  house  agent.  .  . 
21.  Os.  Oc?." 
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inglj.     The  Act  does  not  apply  to  tHe  letting  of  any  house  not  Ch.  I.  Sec.  33. 
exceeding  the  annual  rent  or  value  of  twenty-five   pounds ;   but  it     J'^^^^^J^  ll^ 
is  provided  also,  that  any  storey  or  flat  rated  and  let  as  a  sepa-       HaiUffs. 


rate  tenement  shall  be  considered  to  be  a  house  for  the  purposes 
of  the  Act. 

By  sect.  12,  "  every  person  who  shall  use  or  exercise  the  business.  Penalty  for 
occupation  or  calling  of  a  house-agent,  without  having   a   licence  Ho'irs^-Ao-ent 
in  force  under  this  Act  so  to  do,  shall  forfeit  the  sum  of  twenty  without 

,,  Licence, 

pounds. 

From  the  wording  of  this  section  it  would  seem  not  to  be  applicable 
to  an  isolated  letting  (although  for  commission)  by  an  unprofessional 
person. 

Sect.  13  provides,  "  that  this  Act  shall  not  extend  to  require  any  Saving-  for 
agent  employed  in  the  management  of  landed  estates,  or  any  attorney,  licensed^uc- 
solicitor,  proctor,  writer  to  the  signet,  agent  or  procm-ator  admitted  tioneer,  &c. 
in  any  court  of  law,  or  any  conveyancer  who  shall  as  such  have  taken 
out  his  annual   certificate,  or   any  auctioneer   or   appraiser,  having 
in  force  a  licence  as  such,  to  take  out  a  licence  under  this  Act  as  a 
house-agent." 

A  baili:ff  of  a  manor  cannot,  by  virtue  of  his  office,  make  leases  for  Power  of 
years;  for  his  business  is  only  to  collect  the  rents,  gather  the  fines,  ^^^^^^ Leases 
look  after  the  forfeitures,  and  such  like :  he  has  no  estate  or  interest 
in  the  manor  itself,  and  therefore  cannot  contract  for  any  certain 
interest  thereout :  but  the  lord  of  the  manor  may  give  him  a  special 
power  to  make  leases  for  years  as  he  may  do  to  any  stranger :  and 
then  such  leases,  if  they  are  pursuant  to  the  power,  and  made  in  the 
name  of  the  lord,  will  be  as  good  as  leases  by  the  lord  himself.  A 
general  bailiff  of  a  manor  may  make  leases  at  will  without  any  special 
authority,  because,  having  to  collect  and  answer  for  the  rents  of  the 
manor  to  his  lord,  if  he  could  not  let  leases  at  will  the  lord  might 
sustain  great  prejudice  by  absence,  sickness,  or  other  incapacity  to 
make  leases  when  any  of  the  former  leases  were  expired ;  and  such 
leases  at  will  are  for  the  benefit  of  the  lord,  and  can  be  in  no  way 
prejudicial  to  him,  because  he  may  determine  his  will  when  he  thinks 
fit.  Such,  however,  must  be  taken  to  be  strict  tenancies  at  will,  and 
not  from  year  to  year  (n). 

(n)  Shoplandv.  Eydler,  Cro.  Jac.  55  ;  Gyhson  v.  Searh,  Cro.  Jac.  84,  17C. 
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Sect.  1. — Generally. 

General  Rule.       Every  person  wlio  is  not  rendered  incompetent  by  some  legal 
disability  is  capable  of  being  a  lessee. 


Sect.  2. — To  Ecclesiastical  Persons. 

Spiritual  By  the  Pluralities  Act,  1838  (1  &  2  Yict.  c.  106),  s.  28,  no  spiritual 

not  h'okl'nun-c  person  allowed  to  perform  tbe  duties  of  any  ecclesiastical  office  may 
than  80  Acres  take  to  farm  for  occupation  by  bimself  by  lease  or  otherwise  more 
Bishop's  than  eighty  acres  of  land,  without  the  permission  in  writing  of  the 

Licence.  hishop  of  the  diocese,  on  pain  of  forfeiting  for  every  acre  above  eighty, 

the  sum  of  forty  shillings  for  each  year  of  occupation. 

A  lease  made  contrary  to  the  provisions  is  not  void,  but  voidable 

merely  on  an  information  brought  for  holding  a  quantity  of  land 

above  eighty  acres. 


The  Mort- 
main  and 
Charitable 
Uses  Act. 


Sect.  3. — To  Trustees/or  Charitable  Uses. 

Leases  of  land  in  England  or  Wales  to  iiudees  for  c/iaritable  ttscs 
must  (if  not  made  for  full-  and  valuable  consideration)  be  made 
according  to  the  Mortmain  and  Charitable  Uses  Act,  1888  (a) ;  that 


(a)  51  &  52  Vict.  c.  42,  repealing  and 
re-enacting  -with  amendments  9  Geo.  2, 
c.  36;  9  Geo.  4,  c.  85  ;  24  &  25  Vict. 
c.  9 ;  25  &  26  Vict.  c.  17  ;  26  &  27  Vict. 


c.  106  ,  27  Vict.  c.  13 ;  29  &  30  Vict, 
c.  57.  As  to  power  of  such  trustees  to  hold 
ani/  land  in  mortmain,  see  Sect,  9,  post. 


Sect.  3. — To  Trustees  for  Charitable  uses.  79 

is,  they  must  be  by  deed,  sealed  and  delivered  in  the  presence  of  two  Ch.  II.  Sec.  3. 
or  more  witnesses  (h),  twelve  calendar   months   at   least  before  the      ^Jj2'fJ° 
death  of  the  grantor,  and  inroUed  in  the  Central  Office  of  the  Supreme      Tnctees. 
Court  within  six  calendar  months  next  after  the  execution  thereof, 
and  must  be  made  to  take  effect  in  possession  of  the  charitable  uses 
intended  immediately  from  the  making  thereof,  and  be  without  any 
power  of  revocation,  reservation,  condition,  or  xorovision  whatsoever 
for  the  benefit  of  the  grantor,  or  of  any  person  claiming  under  him, 
other  than  and  except  such  as  are  specially  permitted  by  the  above- 
mentioned  Act.     The   main   exceptions  of  the  Act   are  that   (1)  a 
peppercorn  rent,  (2)  mines,  (3)  any  easement,  may  be  reserved  to  the 
lessor,  and  also  (4)  that  provisions  may  be  made  as  to  erection,  &c. 
of  buildings,  (5)  that  a  right  of  entry  may  be  reserved,  and  (6)  that 
"  any  stipulation  of  the  like  nature  "  may  be  made. 

A  deed  which  is  merely  colourable  as  to  the  consideration,  and  Colourable 
which  is  fi-amed  to  evade  the  provisions  of  the  Mortmain  Acts,  is 
fraudulent  and  void  as  against  the  grantor's  heii-  (c).  A  man  demised 
to  his  sister  lands  for  twenty  years  at  a  peppercorn  rent.  Three 
months  afterwards  he  granted  the  same  lands  to  charitable  uses, 
subject  to  the  lease.  Held  that  such  grant  was  an  evasion  of  the 
statute  and  void  (d) . 

The  Act  of  1888  does  not,  any  more  than  did  the  old  Mortmain  Exemptions 
Acts,  extend  to  lands  in  Scotland  or  Ireland,  nor  to  grants,  &c.  to  ^°^  ^nd 
the  Universities  of  Oxford  or  Cambridge,  or  any  colleges  or  houses  Oharitable 
of   learning  therein,    or   to   the   colleges   of   Eton,  Wmchester,   or 
Westminster.     Other  exemptions  are  public  parks  (up  to  20  acres), 
museums  (up  to  2  acres),  sehoolhouses  for  elementary  schools  (up  to 
1  acre),  and  land  (up  to  2  acres)  for  the  promotion  of  education,  art, 
literature,  science  or  other  like  purposes ;  but  in  the  case  of  this  latter 
set  of  exemptions  the  lease  must  be  made  in  good  faith  for  full  and 
valuable  consideration. 

When  lands  were  abeady  in  mortmain,  a  lease  thereof  to  charitable 
uses  was  held  not  be  within  the  repealed  9  Geo.  2,  c.  36  {e). 

(b)   Wiclcham  V.    Marquis   of  Bath,    35  1  Eq.  17  ;  35  Beav.  59  ;  35  L.  J.,  Ch.  5. 

L.  J.,  Ch.  5;  L.  E.,  1  Eq.  17;    35  Beav.  («)    Walker  v.  Richardson,  2   M.  &  W. 

59.  882  ;   1  11.  &  H.  251 ;  6  L.  J.  (N.  S.),  Ex. 

\c)  Doe  d.  Williams  v.  Lloyd,   5  Bing.  229;  46  W.  R.  782;  Att.-Gcn.  v.  Ghjn, 

N.  C.  741.  12   Sim.  84  ;    Ashton  v.  Jones,  28  Beav. 

{d)  Wickham  v.  Marquis  of  Bath,  L.  R.,  460. 
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Chap.  II. — To  whom  Terms  granted. 


Ch.  II.  Sec.  4. 

Leases  to 
Infants. 

To  Infants, 
■when  void  or 
Yoidablc. 


Election  to 
avoid — when 
made. 


Avoidance  for 
misrepresen- 
tation of  acfc. 


Infant  jointly 
interested 
with  another. 


Renewal  of 
Leases  to 
Infants. 


Sect.  i.—To  Infants. 

Leases  to  infants  are  not  absolutely  void,  but  voidable  by  tliem 
upon  attaining  their  majority.  And  it  would  seem  that  an  infant 
who  has  taken  possession  under  a  lease  which  is  disadvantageous  to 
him,  is  liable  if  he  has  not  disclaimed  on  attaining  his  full  age  (/). 
Even  dm-ing  infancy  he  may  be  liable  for  the  use  and  occupation  of 
necessary  lodgings  or  apartments  suitable  to  his  state  and  degree  {(j). 
Where  an  infant  rented  a  house,  and  exercised  his  trade  as  a  barber 
tlierein,  it  was  held  that  it  was  properly  left  to  the  jury  to  decide 
whether  it  was.  as  a  necessary  of  life,  or  a  mere  incident  to  his 
trade  (//).  In  the  latter  case,  as  an  infant  is  incapable  by  law  of 
trading,  he  would  not  be  liable  ;  in  the  former  case  he  would  (/). 

The  election  to  avoid  a  lease  must  be  made  by  the  infant  within  a 
reasonable  time  after  he  attains  his  full  age  (/<•) ;  and  an  acquiescence 
of  fom'  months  after  majority  has  been  held  to  preclude  an  infant 
from  afterwards  disaffirming  a  lease  (/).  An  acquiescence  for  so 
long  a  period  would  be  evidence  from  which  a  jury  might  infer  an 
affirmance  of  the  lease. 

If  the  infant  lessee  elect  to  annul  a  lease  uncle)'  which  he  has 
occapied,  he  cannot  recover  the  premimn  paid  for  it,  although  subse- 
quent events  may  effect  a  complete  failure  of  the  object  for  which  the 
premium  was  paid  [1) .  In  such  a  case  there  would  have  been  only  a 
partial,  not  a  total  failure  of  consideration  :  if  the  failm'e  be  total 
the  infant  can  recover  {nt). 

If  a  lease  be  set  aside  at  the  instance  of  the  lessor,  on  the  ground 
that  the  lessee  is  an  infant,  and  obtained  the  lease  on  the  misrepre- 
sentation that  he  was  of  full  age,  the  lessor  cannot  recover  for  use 
and  occupation  (n). 

If  a  person  jointly  interested  with  an  infant  in  a  lease  obtain  a 
renewal  to  himself  only,  and  the  lease  prove  beneficial,  he  is  held  to 
have  acted  as  trustee,  and  the  infant  may  claim  his  share  of  the 
benefit ;  but  if  it  do  not  prove  beneficial,  he  must  take  it  upon 
himself  (o) . 

By  virtue  of  the  Infants'  Property  Act,  1830  (11  Geo.  4  & 
1  Will.  4,  c.  65),  s.  12,  leases  to  infants  may,  under  the  direction  of 


(/)  Bull,  N.  P.  177  ;  Ketseifs  case,  Cro. 
Jac.  320  ;  liai/lis  v.  Di/nelei/,  3  M.  &  S. 
477  ;  Holmes  v.  Blorjg,  8  Taunt.  35  ;  19 
R.  R.  445. 

(y)  Hands  v.  Slancy,  8  T.  R.  578. 

(h)  Lowe  V.  Griffiths,  1  Scott,  458. 

(!)  See  Smith,  L.  &  T.  70. 

(A-)  See  North  Western  Hail.  Co.  v. 
Mc Michael,  5  Ex.  128. 


(/)  Holmes  v.  Blogg,  8  Taunt.  35  ;  19 
R.  R.  445. 

(w)  Corpc  V.  Overton,  10  Ring.  252  ;  3 
Moore  &  Scott,  738  ;  3  L.  J.  (N.  S.),  C.  P. 
24  ;  38  R.  R.  422  ;  and  see  Everett  v. 
Wilklns,  29  L.  T.  846. 

(«)  Lempriere  v.  Lange,  12  Ch.  D.  675  ; 
41  L.  T.  378  ;  27  W.  R.  879. 

(o)  E.V  parte  Grace,  1  B.  &  P.  376. 


Sect.  5. — Leases  to  Married  Women.  81 

tte  Chancery  Division  of  ttie  High  Cornet  (;j),  be  surrendered  and  Ch.  II.  Sec.  4. 
renewed.     This  Act  applies   equally,   whether  the  interest   of  the      "^X,!// 
infant  Tbe  legal  or  equitable  {(j) .  


Sect.  5. — To  Married  Women. 

At  common  law,  a  married  woman  may  be  a  lessee,  her  husband's  Married 
express  assent  to  the  lease  not  being  necessary,  as  the  estate  vests  ^e  Lessees. 
until  he  signifies  his  dissent  (/■)•  She  may,  however,  avoid  it  after 
his  death  (s).  A  married  woman  living  separate  from  her  husband 
may,  at  common  law,  by  taking  a  lease,  bind  her  separate  estate  for 
payment  of  the  rent  and  performance  of  the  covenants  (/),  and  it  is 
expressly  provided  by  s.  1  of  the  Married  Women's  Property  Act, 
1893  (56  &  57  Vict.  c.  63),  repealing  and  re-enacting  with  amend- 
ments sub-ss.  3  and  4  of  the  Married  Women's  Property  Act,  1882 
(45  &  46  Vict.  0.  75),  that— 

Every  contract  hereafter  entered  into  by  a  married  woman,  otherwise 
than  as  agent — 

(a)  shall  be  deemed  to  be  a  contract  entered  into  by  her  with  respect 
to  her  separate  property  whether  she  is  or  is  not  in  fact  possessed  of 
or  entitled  to  any  separate  property  at  the  time  when  she  enters  into 
such  contract ; 

(b)  shall  bind  all  separate  property  which  she  may  at  that  time  or 
thereafter  be  possessed  of  or  entitled  to  ;  and 

(c)  shall  also  be  enforceable  by  process  of  law  against  all  property  which 
she  may  thereafter  while  discovert  be  possessed  of  or  entitled  to. 

Provided  that  nothing  in  this  section  contained  shall  render  available 
to  satisfy  any  liability  or  obligation  arising  out  of  such  contract  any 
separate  property  which  at  that  time  or  thereafter  she  is  restrained  from 
anticipating. 

By  the  Infants'  Property  Act,  1830  (11  Geo.  4  &  1  Will.  4,  c.  65),  Renewal  of 
8.   12,  leases  to  married  women  may,  under  the  directions  of  the  Married 
Chancery  Division   of    the    High   Court  (ii),   be    surrendered    and  Women. 
renewed. 

{p)  Judicature  Act,  1873,  s.  34.  (s)  Co.  Lit.  3  a. 

(?)  In  re  Griffiths,  L.  R.,  29  Ch.  D.  248  ;  us  Gaston  v.  Franhim,  2  De  a.  &  Sm. 

54L.  J.,Cli.  742;  53L.  T.  262;  33W.R.  ^r  -p^cir? 

"oo           T)                T  ool  ;  rry,  s.  157. 

(28,  per  Pearson,  J.  >       j> 

(>•)  Swaine  v.  Holman,  Hob.  204  ;   Co.  («)  Substituted  for  the  Court  of  Ghan- 

Lit.  3  a.  eery  by  the  Judicature  Act. 


L.T. 


82 


Chap.  IT. — To  whom  Terms  granted. 


Sect.  6. — To  Lunatics. 


Cu.  II.  Sec.  6. 
Leases  to 
Lunatics. 

Liability  of. 


Renewal  of 
Leases. 


Idiots  and  lunatics  may  take  leases  for  their  benefit  (.r) .  Use  and 
occupation  cannot  be  maintained  on  a  written  agreement  entered  into 
by  a  lunatic  to  take  a  bouse  which  is  unnecessary,  if  the  lessor  was 
aware  of  it,  and  took  advantage  of  the  lunatic's  situation  (y). 

Committees  of  lunatics  may,  by  the  Lunacy  Act,  1890  (53  &  54 
Vict.  c.  5),  replacing  16  &  17  Yict.  c  70  (s),  under  the  direction  of 
the  Judge  in  Lunacy,  surrender  leases  and  take  new  ones  for  the 
benefit  of  the  lunatic. 


Persons 
convicted  of 
Treason  or 
Felony. 


Sect.  7. — To  Convicts. 

The  leaseholds  of  a  convict  come  under  the  operation  of  the 
Forfeiture  Act,  1870  (33  &  34  Yict.  c.  23),  passed  to  abolish  for- 
feitm'es  for  treason  or  felony.  At  common  law  the  leaseholds  of 
persons  attainted  of  treason  or  felony  became  forfeited,  with  their 
other  property,  to  the  Crown  {a).  But  by  sect.  1  of  the  Act  of  1870, 
it  is  provided  that  no  conviction  for  treason  or  felony,  or  felo  de  se, 
shall  cause  any  forfeiture  or  escheat  {b) . 


Naturaliza- 
tion Act, 
1870. 


Sect.  8. — To  Aliens  and  Denizens. 

The  rights  of  aliens  to  hold  property  have  been  regulated  by  a 
series  of  statutes  culminating  in  the  Natm-alization  Act,  1870 
(33  &  34  Vict.  c.  14),  which  repealed  ten  previous  statutes. 

Of  the  repealed  Acts,  it  will  be  sufficient  to  refer  shortly  to  two. 
By  32  Hon.  8,  c.  16,  s.  13  (c),  leases  of  •dice/ling-houses  or  shojys  granted 
to  any  stranger  artificer  were  made  void.  That  Act  did  not  extend 
to  assignments  to  aliens  of  leases  previously  granted  to  natural-born 
subjects  (c/).  By  7  &  8  Vict.  c.  66,  s.  4,  aliens  were  enabled  to  hold 
personal  property  of  all  kinds,  except  chattels  real  [/.e.,  terms  of 
years],  as  effectually  as  natural-born  subjects;  and  by  sect.  5  of  the 
same  Act  "  every  alien  being  the  subject  of  a  friendly  state "  was 


{x)  Co.  Lit.  2  b. 

(y)  Bane  v.  Viscountess  Kirkwall,  8  C.  & 
P.  679. 

{:)  Ante,  Ch.  I.,  Sect.  24. 
(a)  Co.  Lit.  2  b. 


{b)  See  further  provisions  of  this  Act, 
ante,  Ch.  I.,  Sect.  25. 

(c)  Repealed,  Stat.  Law  Rev.  Act,  1863. 

{d)  Wootten  v.  Strffcuoui,  12  M.  &  W. 
129. 


Sect.  9. — Leases  to  Oorpotiations.  88 

enabled  to  liold  lands  or  houses  for  the  pui'pose  of  residence  or  business  Ch.  II.  Sec.  8. 
for  any  term  of  years  not  exceeding  twenty-one  years.  Xf^^w  to 

But  all  statutory  restrictions  appear  to  be  done  away  with  by  the  '- — 

Naturalization  Act,  1870  (33  &  34  Vict.  c.  14),  which  enacts  (sect.  2),  f^l^'^J^^^J  . 
that  "  real  and  personal  property  of  every  description  may  be  taken,  the  same 
acquired,  held  and  disposed  of  by  an  alien  in  the  same  manner  in  all  ^Xral-bom 
respects  as  by  a  natui-al-born  British  subject/;"  provided  that  this  Subject, 
section  shall  not  confer  any  right  on  an  alien  to  hold  real  property 
situate  out  of  the  United  Kingdom,  or  to  "  any  right  or  privilege  as 
a  British  subject,  except  such   rights   and    privileges  in  respect  of 
property  as  are  hereby  expressly  given  to  him,"  and  "that  this  section 
shall  not  affect  any  estate  or  interest  in  real  or  personal  property  to 
which  any  person  has  or  may  become  entitled,  either  mediately  or 
immediately,  in  possession  or  expectancy,  in  pursuance  of  any  dis- 
position made  before  the  passing  of  this  Act,  or  in  pursuance  of  any 
devolution  by  law  on  the  death  of  any  person  dying  before  the  passing 
of  this  Act." 

Alien  enemies  cannot  hold  leases  for  the  purpose  of  habitation  or  AUen_ 
commerce,  or  for  any  other  purpose  {e),  and  this  restriction  does  not 
appear  to  be  taken  away  by  the  Act  of  1870. 

A  denizen,  i.e.,  an  alien  born,  who  has  obtained  ex  donatione  regis  Denizens, 
letters-patent  to  make  him  an  English  subject  (./'),  may  be  a  lessee, 
like  a  natural-born   subject  {g),  independently  of  the  Naturalization 
Act. 


Sect.  9.— To  Co)yovations. 


A  corporation  aggregate  may  take  any  chattel,  as  a  lease,  &c.,  m  Leases  to 

■•■  .      °     ,  .  ,       -,     -,1  .  .  1  •]_   •     Corporations, 

its  corporate   capacity,  which  shall  go    m    succession,   because  it  is 

always  in  being  (A).     But  regularly  no  chattel  shall  go  in  succession 

in  case  of  a  sole  corporation  ;  therefore,  if  a  lease  for  years  be  made 

to  a  bishop  and  his  successors,  and  the  bishop  die,  it  shall  not  go  to 

his  successors,  but  to  his  executors  (/)  ;  by  custom,  however,  it  may, 

as  in  the  instance  of  the  Chamberlain  of  London  (/i) . 

No  corporation,  however,  whether  sole  or  aggregate  (with  some  few  Authority  to 

exceptions),  can  take  a  lease  unless  it  be  authorized  by  licence  from  mortmain. 

the  Crown,  or  by  some  statute  for  the  time  being  in  force  to  hold  land 

in  mortmain,  and  land  leased  to  a  corporation  without  such  authority 

becomes  forfeited  to  the  Crown  from  the  date  of  the  lease  {I). 

{e)  See  Akinous  v.  Kcqren,  4  E.  &  B.  (t)  Co.  Lit.  46  b. 
217 

(/)  Co.  Lit.  129  a ;  Cole  Ejec.  576.  ^^^  ^  Bac.  Abr.  14. 

[g)  1  Blac.  Com.  374  ;  Bendl.  10,  pi.  40  ;  [1)  Mortmain  and  Charitable  Uses  Act, 

32  Hen.  8,  c.  16,  s.  13.  1888  (51  &  62  Vict.  c.  42),  ss.  1,  G  (excep- 

{h)  Bac.  Abr.  tit.  Corporations  (E.  4).  tion  of  parks,  schoolhouses,  &c.),  and  10. 

6  (2) 
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Chap.  II. — To  whom  Terms  grantet). 


Cn.  II.  Sec.  9. 

Leases  to 
Corporations. 

Leases  by 
Corporations 
to  their  o\Yn 
Members. 


Canal 
Companies. 


One  individual  of  a  corporation  aggregate  cannot  take  a  lease  from 
tlie  corporation  {m).  A  corporation  sole  cannot  make  a  lease  to 
himself  in  his  natiu'al  capacity  {in)  ;  but  there  is  no  objection  to  such 
a  lease  being  made  in  trust  for  the  grantor.  One  member  of  a  cor- 
poration aggregate  cannot  make  a  lease  of  corporate  lands  to  another 
member ;  thus,  a  dean  cannot  make  a  lease  to  his  chapter  (;;?),  nor 
vice  versa.  But  a  lease  may  be  made  by  the  dean  and  chapter  to  one 
of  the  prebendaries,  as  a  prebendary  is  not  an  integral  part  of  the 
body  politic  (m).  Where  land  was  let  to  the  churchwardens  and  over- 
seers of  the  poor,  jointly  with  the  sm'veyors  of  the  highways,  and 
their  successors,  it  was  held  that  it  was  not  within  the  Poor  Relief 
Act,  1819  (59  Geo.  3,  c.  12),  s.  12,  though  let  at  a  vestry  meeting 
and  for  the  pm'poses  of  the  poor ;  and  that  therefore  the  parties  were 
individually  liable  («). 

By  21  &  22  Yict.  c.  75,  s.  3,  made  perpetual  by  23  &  24  Vict.  c.  41, 
canal  companies  being  also  railway  companies  may  not  accept  a  lease 
of  a  canal  or  railway,  except  under  the  authority  of  a  special  Act. 


Leases  for 
Workhouses. 


Temporary 
Hirings 
"without  Seal. 


Leases  of  not 
more  than 
Twenty  Acres 
in  the  whole. 


Sect.  10.— To  Parish  Officers. 

The  Poor  Relief  Act,  1819  (59  Geo.  3,  c.  12),  by  the  repealed  sects.  8, 
9,  authorized  parishes  to  purchase  or  hii'e  houses  for  the  purposes  of 
lodging  the  poor,  and  to  build  workhouses  thereon  :  and  to  resell  what 
might  be  no  longer  wanted.  Such  assui'ances,  if  made  for  value,  have 
been  held  to  be  not  charitable  nor  affected  by  the  Statutes  of  Mort- 
main (o). 

Guardians  of  unions  may,  by  order  of  the  Local  Government  Board 
and  with  consent  of  ratepayers,  hire  buildings  for  union  workhouses, 
&c.,  pursuant  to  the  Poor  Law  Amendment  Act,  1834  (4  &  5  Will.  4, 
c.  76),  8.  23. 

By  the  Poor  Law  Amendment  Act,  1867  (30  &  31  Vict.  c.  106), 
s.  13,  "  guardians  may,  with  the  approval  of  the  Poor  Law  Board 
[Local  Government  Board  since  the  Local  Government  Act,  1871], 
hire  or  take  on  lease,  temporarily,  or  for  a  term  of  years  not  exceed- 
ing five,  any  land  or  buildings  for  the  purpose  of  the  relief  or 
employment  of  the  poor  and  the  use  of  the  guardians  or  their  officers, 
without  any  order  of  the  said  board  under  seal." 

By  the  Poor  Relief  Act,  1819  (59  Geo.  3,  c.  12),  s.  12,  church- 
wardens and  overseers  may,  with  the  consent  of  the  vestry,  purchase, 
or  hire  or  talce  on  lease  for  and  on  account  of  the  parish,  any  suitable 


{;«)  Sailer  v.  Grosvcnor,  8  Mod.  303. 
fw)    Vthwatt   V.    i:U:im,    13    M.    k   W. 
772. 


[o)  Burnahy  v.  Barsby,  4  H.  &  N.  326  ; 
questioned  in  Wcbsti/r  v.  Sotithetj,  3C 
Ch.  D.  9. 
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portion  or  portions  of  land  within  or  near  to  the  parish,  not  exceeding  Ch.II.Sec.io. 
twenty  "acres  in  the  whole,  and   employ   paupers  to  cultivate   the  „  ^'TnJ^  ■ 

same  (p).      By  sect.  17,  all  such  land  is  to  be  conveyed,  demised  and  — 

assured  to  them  and  their  successors,  and  they  are  to  take  and  hold 
the  same  "  in  the  nature  of  a  body  corporate  for  and  on  behalf  of  the 
parish."  Any  such  assiu-ance  should  be  made  to  them  "  and  their 
successors,"  not  to  them,  their  heirs  and  assigns  (q).  Where  land  was 
let  to  the  churchwardens  and  overseers  of  the  poor,  jointly  with  the 
surveyors  of  the  highways,  and  theii'  successors,  it  was  held  that  it 
was  not  a  case  within  the  above  Act  though  let  at  a  vestry  meeting 
and  for  the  piu-poses  of  the  poor,  and  that  therefore  the  parties  were 
individually  liable  (r) .  A  demise  to  churchwardens  and  overseers  in 
theu'  name  of  office  would  be  good,  and  no  acceptance  thereof 
under  any  common  seal  need  be  alleged  in  pleading  (s).  They  are 
not  exactly  a  corporation,  but  only  a  quasi-corporate  body  of  a 
peculiar  kind  (f). 

By  the  Parochial  Offices  Act,  1861  (24  &  25  Vict.  c.  125),  "the  Lease  to 
overseers  of  any  parish  in  England,  the  population  whereof  shall  P^^^^J.^'^^" 
exceed  4,000  persons  according  to  the  census,  for  the  time  being, 
with  the  consent  of  the  vestry,  called  after  due  notice,  and  with  the 
consent  of  the  Poor  Law  Board  [Local  Government  Board  since  the 
Local  Q-overnment  Board  Act,  1871],  signified  by  an  order  under 
their  seal,  may  hire  any  room,  or  purchase  or  fake  upon  lease  or 
exchange  any  land  or  building,  or  sell  land  belonging  to  such  parish, 
and  invest  the  proceeds  of  such  sale  in  the  purchase  of  other  land  and 
building,  or  erect  a  suitable  building  on  any  land  acquired  as  afore- 
said, for  the  pm'pose  of  an  office  for  the  transaction  of  the  business  of 
the  parish  "  (^0- 


Sect.  11. — To  Trustees  of  Fnendly  Societies. 

The  47th  section  of  the  Friendly  Societies  Act,  1896  (59  &  60  Leases  under 
Vict.  e.  25),  re-enacting  sect.  16  of  the  repealed  Friendly  Societies  Societies  Act. 
Act,  1875  (38  &  39  Vict.  c.  60),  is  as  follows  :— 

(1)  A  registered  society  or  branch  may  (if  the  rules  thereof  so  j)rovide)  Friendly 
hold,  purchase,  or  take  on  lease  in  the  names  of  the  trustees  of  the  society  i8%*s^\^^*' 

[p)  As  to  letting  such  land,  see  ante,  1  Dowl.,  N.  S.  129. 

Ch.  I.,  Sect.  16.  [t)  GouMsworth  v.  Knights,  11  M.  &  "W. 

{q)  See  note  (o),  ante.  337. 

(,-)    Uthwatt  V.  Elkins,  13  M.  &  W.  772.  («)  The  Act  contains  other  clauses  for 

(«)  Smith  V.  AdJcins,  8  M.   «&  W.  362  ;  carrying  the  above  into  effect. 


Societies. 


86  Chap.  II. — Tu  whom  Terms  granted. 

Ch.II.Sec.11.  01"  IJi'aucli,  auy  laud,  and  may  sell,  exchange,  mortgage,  lease,  or  build 
leases  to  ^ipou  tliat  land  (with  power  to  alter  and  pull  down  buildings  and  again 
Friendly  rebuild)  and  a  purchaser,  assignee,  mortgagee,  or  tenant  shall  not  be 
bound  to  inquire  as  to  the  authority  for  any  sale,  exchange,  mortgage,  or 
lease  by  the  trustees,  and  the  receipt  of  the  trustees  shall  be  a  discharge 
for  all  sums  of  money  arising  from  or  in  connexion  with  the  sale, 
exchange,  mortgage,  or  lease. 

(2)  A  branch  of  a  registered  society  need  not  for  the  purposes  of  this 
section  be  separately  registered. 

(3)  Nothing  in  this  section  shall  authorise  a  benevolent  society  \_i.e., 
by  sect.  8  (3)  "a  society  for  any  benevolent  or  charitable  purpose"]  to 
hold  land  exceeding  one  acre  in  extent. 


Sect.  12. — To  Trustees  of  Public  Batlts  and  Wash-houses. 

9  &  10  Vict.         By  the  Baths  and  Wash-houses  Act,  1846  (9  &  10  Vict.  c.  74), 
^-  '^^-  after  providing  in  what  manner  the  Act  may  be  adopted  by  municipal 

ma^ake'''^"^  corporations,  or  (with  the  approval  of  one  of  his  Majesty's  principal 
Lease  of  secretaries  of  state),  by  auy  parish  in  England  not  within  any  such 

incorporated  borough,  and  for  the  appointment  of  commissioners  for 
carrying  that  Act  into  execution  in  any  such  parish  ;  sect.  27  enacts, 
"  that  the  council  of  any  such  borough,  and  the  commissioners,  with 
the  approval  of  the  vestry  of  any  such  parish,  may,  if  they  shall  think 
fit,  contract  for  the  purchase  or  lease  of  any  baths  and  wash-houses 
abeady  or  hereafter  to  be  built  and  provided  in  any  such  borough 
or  parish,  and  appropriate  the  same  to  the  purposes  of  this  Act, 
with  such  additions  or  alterations  as  they  shall  respectively  deem 
necessary  :  "  and  the  trustees  of  any  such  public  baths  and  wash- 
houses,  with  such  consent  as  therein  mentioned,  are  authorized  to  sell 
and  lease  the  same  to  the  said  council  or  commissioners  {v) . 
Adoption  In  rm'al  parishes  the  parish  meeting  has  the  exclusive  power  of 

of  Act  by        adopting  the  Act  and  its  amending  Acts. 

pun.sh  meet-  i        o  ^   ^  o  ^ 

ing  in  rural         "When  a  municipal  corporation   provides   baths   and   wash-houses 
^^"'*  ■  imder   the   provisions  of  this  Act,  the   property  becomes  vested  in 

the  body  corporate  with  all  incidental  liabilities,   and  not   in  the 

council  {x), 

(f)  See  Chitty'.s  Stiitutes,  tit.  Baths. 

(x)  Cowley  v.  Mayor,  ^c.  of  Sunderland,  G  H.  &  N.  565. 
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Sect.  VS.— 0/  Land  for  Free  Public  Libraries,  Museums,  ^r.  Ch.II.Sec.13. 

Leases  of 

By  the  adoptive  PubHc Libraries  Act,  1892  (55  &  56  Yict.  c.  53),  a  ^""p^J'/'''' 
consolidating  Act,  sect.  11,  the  library  authority  of  any  library  dis-      Libraries, 
trict,  i.e.,  the  council  of  any  borough  or  other  urban  district,  the      "*^'""*»  9^- 


library   commissioners   of    any  [metropolitan    parish,   and   in   rural  ^^aseto 
parishes,  by  sect.  7  of  the  Local  Government  Act,  1894  (56  &  57  Yict.  and  Local 
c.  73),  the  parish  council,  or  if  there  be  no  parish  council,  the  parish  p^tlic^^ 
meeting,  may,  for  the  purposes  of  that  Act,   ^^  hire  /and''  and  may  Libraries  Act. 
"  erect,  take  down,  rebuild,  alter,  repair  and  extend  buildings  for  such 
purposes,  and  fit  up,  furnish  and  supply  the  same  respectively  with  all 
requisite  fui'niture,  fittings  and  conveniences."     By  sub-sect.   4  of 
sect.  12  the  same  authority  "  may  let  a  house  or  building  or  any  part 
thereof,  or  any  land  vested  in  them  for  the  pui'poses  of  the  Act,  which 
is  not  at  the  time  of  such  letting  requii'ed  for  those  purposes,  and  shall 
apply  the  rents  and  profits  thereof  for  the  purposes  of  the  Act." 


Sect.  14. — To  Ratepayers  for  Public  Iniprovements. 

By  the  adoptive  Public  Improvements  Act,  1860  (23  &  24  Vict.  Lease  to 
c.  30),  intituled  "An  Act  to  enable  a  Majority  of  Two-Thirds  of  the  for  Public 
Ratepayers  of  any  Parish  or  District,  duly  assembled,  to  rate  their  l™pro"^e- 
District  in  aid  of  Public  Improvements  for  general  benefit  within  23  &  24  Vict, 
theii'  District  "  (sect.  1),  "  it  shall  be  lawful  for  the  ratepayers  of  any  ^-  '^^• 
parish  maintaining  its  own  poor,  the  population  of  which,  according 
to  the  last  account  from  time  to  time  taken  thereof  by  the  authority 
of  Parliament,  exceeds  five  hundred  persons,  to   piu'chase  or   lease 
lands,  and  to  accept  gifts  and  grants  of  land,  for  the  purpose  of 
forming  anj  public  walk,  exercise  or  playground,  and  to  levy  rates  for 
maintaining   the   same,  and  for  the  removal  of  any  nuisances,  or 
obstruction  to  the  free  use  and  enjoyment  thereof,  and  for  improving 
any  open  walk  or  footpath,  or  placing  convenient  seats  or  shelters  from 
rain,  and  for  other  purposes  of  a  similar  natui-e."     By  sect.  2,  the 
Act  may  be  adopted  for  any  borough,  or  for  any  parish  having  a 
population  of  five  hundred  or  upwards,  in  the  same  manner  as  the 
Baths  and  Wash-houses  Act  may  be  adopted  in  such  borough  or 
parish,  and  by  sect.  7  of  the  Local  Grovernment  Act,  1894  (56  &  57 
Yict.  c.  73),  in  rural  parishes  the  parish  meeting  has  the  exclusive 
power  of  adopting  the  Act,  which  is  executed  by  the  parish  council, 
if  there  be  one,  but  if  not,  by  the  parish  meeting. 
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Chap.  II. — To  aviiom  Terms  granted. 


Ch.II.Sec.14. 

Leases  to 

Itatcpat/ers 

for  riihlic 

Iiiiprorcmeuts. 

To  Inhabi- 
tauts  of  a 
Parish 
geuerally. 


A  lease  canuot  generally  bo  made  to  the  inhabitants  of  a  parish  or 
township,  because  they  cannot  take  as  such,  not  being  a  corporate 
body  {//).  But  a  grant  from  the  Crown  to  the  inhabitants  of  a  parish 
would  in  effect  incorporate  them,  though  for  the  purposes  of  such 
grant  only  (~), 


Renewal  of 
Leases  by 
Trustees. 


Sect,  15. — To  Trustees  of  Renewable  Leaseholds. 

The  19th  section  of  the  Trustee  Act,  1893  (5G  &  57  Yict.  c.  53), 
re-enacting  sects.  10—12  of  the  Trustee  Act,  1888  (51  &  52  Vict. 
c.  59),  which  re-enacted  23  &  24  Yict.  c,  145,  s.  8  (an  enactment 
repealed  by  sect.  64  of  the  Settled  Land  Act,  1882),  provides  that— 

A  trustee  of  any  leaseholds  for  lives  or  years  which  are  renewable  from 
time  to  time,  eitlier  under  any  covenant  or  contract  or  by  custom  or  usual 
practice,  may,  if  he  thinks  fit,  and  shall,  if  thereto  required  by  any  person 
having  any  beneficial  interest,  present  or  future  or  contingent,  in  such 
leaseholds,  use  his  best  endeavours  to  obtain  from  time  to  time  a  renewed 
lease  of  the  same  hereditaments  on  the  accustomed  and  reasonable  terms, 
and  for  that  purpose  may  from  time  to  time  make  or  concur  in  making 
such  surrender  of  the  lease  for  the  time  being  subsisting,  and  do  all  such 
other  acts  as  are  requisite  ;  provided  that,  where  by  the  terms  of  the 
settlement  or  will  the  person  in  possession  for  his  life  or  other  limited 
interest  is  entitled  to  enjoy  the  same  without  any  obligation  to  renew  or  to 
contribute  to  the  expense  of  renewal,  this  section  shall  not  apply  unless 
the  consent  in  writing  of  such  person  is  obtained  to  such  renewal  on  the 
part  of  the  trustee. 

By  sect.  11,  money  required  for  renewal  of  leases,  &c.,  may  be 
raised  out  of  the  trust  funds. 

A  trustee,  whose  duty  it  was  to  renew  leaseholds  out  of  the  rents, 
applied  them  to  his  own  use  : — Held,  that  the  tenant  for  life,  and  not 
those  in  remainder,  must  bear  the  loss  («). 


Leases  to 
Agents. 


Sect.  16. — To  Agents  and  Trustees. 

AVith  respect  to  agents  and  other  persons  whose  duties  are  to  pro- 
tect their  principals  and  to  prevent  the  property  from  being  let  at  an 
undervalue.  Courts  of  Equity  view  with  considerable  jealousy  con- 


(y)  Weekly  v.  Wildiiian,  1  Ld.  Raym. 
405,407;  Abbot  v.  Weekhj,  1  Lev.  176; 
Lockicoocl  V.  IFood  (in  error),  6  Q.  B.  62  ; 
Constable  v.  Nicholson,  14  C.  B.,  N.  S. 
230  ;  32  L.  J.,  C.  P.  210.    But  see  Vestry 


of  Bermondsey  v.  Brown,  14  W.  R.  213. 

{:)    WillingaU  v.  Maitland,  L.  R.,  3  Eq. 
103,  106  ;  36  L.  J.,  Ch.  64. 

(«)  SoUey  V.  Wood,  29  Beav.  482. 


Sect.  1G.— Leases  to  Agents  and  Trustees. 
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tracts  entered  into  for  leases  to  tliem.     It  is  incumbent  on  a  person  Ch.  II. Sec.  16. 
in  the  situation  of  an  agent  to  show  that  the  transaction  is  perfectly     AZnllld 
fair  and  reasonable,  and  that  a  just  consideration  has  been  given  by       Trustees. 
him  for  a  lease  obtained  from  his  principal  (/>).      The  same  observa- 
tion also  applies  to  persons  in  the  situation  of  debtor  and  creditor, 
solicitor  and  client,  and  mortgagor  and  mortgagee  (c). 

If  a  lease  be  made  to  a  trustee,  he  is  personally  liable  for  the  rent  Lease  to 
and  covenants  id),  and  the  lessor  has  no  remedy  at  law  against  the 
cestui  que  trust  in  respect  thereof.  The  trustee,  however,  where  he 
holds  leasehold  property  for  a  tenant  for  life  and  remaindermen,  has 
a  duty  to  the  remaindermen  to  keep  it  free  from  risk  of  forfeiture, 
and  is  entitled  to  have  the  rent  employed  in  so  keeping  it  (^),  and 
fm-ther,  except  in  case  of  personal  default,  would  seem  to  have  a  right 
to  be  indemnified  out  of  the  trust  fund  (/). 

If  there  be  personal  default  on  the  part  of  the  trustee,  he  would 
seem  to  have  no  right  to  be  indemnified. 

A  lease  by  a  trustee  to  himself  seems  to  stand  on  the  same  footing 
as  a  sale  by  trustee  to  himself :  i.e.,  it  is  a  transaction  of  the  greatest 
nicety,  and  one  which  the  Courts  will  watch  with  the  greatest 
jealousy  (r/). 


(6)  Ld.  Eingsland  v.  BarneivcU,  4  Bro. 
P.  C.  154:  ;  Ld.  Hardwicke  v.  Vernon, 
4  Ves.  411  ;  4  R.  R.  244 ;  Lady  Ormond 
V.  Hutchinson.  16  Ves.  94  ;  Grosvcnor  v. 
Sherratt,  28  Eeav.  659  ;  post,  Ch.  IX., 
Sect.  4. 

{c)  Gubbins  V.  Creed,  2  Sch.  &  Lef.  214  ; 
9  R.  R.  71  ;  Webb  v.  Rorke,  2  Sell.  &  Lef. 
661  ;  9  R.  R.  122  ;  Fisher,  s.  873  ;  post, 
Ch.  IX.,  Sect.  4. 


{d)  Walters  v.  Northern  Coal  Mining  Co., 
5  De  G.,  M.  &  G.  629;  25  L.  J.,  Ch.  633. 

(e)  Fowler,  In  re,  16  Ch.  D.  723  ;  44 
L.  T.  99  ;  29  W.  R.  891,  per  Fry,  J. 

(/)  See  Lewin  on  Trusts,  10th  ed., 
p.  255. 

{g)  See  Lewin  on  Trusts,  10th  ed., 
p.  554  ;  citing  E.t  parte  Hughes,  6  Ves. 
617;  6  R.  R.  1;  Aft. -Gen.  v.  Earl  of 
Clarendon,  17  Ves.  491. 
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Sect.  1. — Corporeal  and  Incorporeal  Hereditaments. 

Leases  for  life,  or  for  years,  or  from  year  to  year,  may  be  made  of 
anything  corporeal  or  incorporeal  which  lies  in  livery  or  grant  {a). 
Corporeal  hereditaments  consist  wholly  of  substantial  and  permanent 
objects,  as  land,  houses,  &c.,  and  were,  before  the  Real  Property 
Act,  1845  (8  &  9  Yict.  c.  106),  said  to  lie  in  livery ;  but,  by  sect.  2 
of  that  Act,  "  all  corporeal  tenements  and  hereditaments  shall,  as 
regards  the  conveyance  of  the  immediate  freehold  thereof,  be  deemed 
to  lie  in  grant  as  well  as  in  livery." 

An  incorporeal  hereditament  is  a  right  issuing  out  of  a  thing 
corporeal  (whether  real  or  personal),  or  concerning,  or  annexed  to,  or 
exercisable  within  the  same  {b) .  Incorporeal  hereditaments  are 
principally  these :  viz.,  advowsons,  tithes  and  tolls,  commons  and 
estovers,  ways,  offices,  franchises,  corrodies,  and  pensions,  and 
annuities  (c) .     They  are  : — 

Generally  speaking,  capable  of  being  demised ;  but  such  demise, 
even  for  less  than  three  years,  must  be  by  deed,  for  they  lie  in  grant 
and  not  in  livery  {d).  But  a  right  of  way  appurtenant  to  land  will 
pass  by  a  parol  demise  of  the  land  {e),  and  so  will  a  right  to  dig 
turf,  or  other  easement,  although  not  specially  mentioned  (/) ;  so  a 
market,  with  a  right  to  take  the  tolls,  may  be  demised  without  deed  {g) . 
Where  there  is  a  demise  of  premises,  and  an  entire  rent  reserved,  if 
any  part  of  the  premises  cannot  be  legally  demised,  the  whole  is 
void  (//) . 

(a)  Shcp.  Touch.  268.  81  ;  32  L.  J.,  C.  P.  185. 

(i)  Co.  Lit.  19  b,  20  a.  [f)  Bohhyn    v.    Somers,    13    Ir.    Com. 

(c)  Eex    V.   Alrcxford,    1    T.    R.    358  ;  L.  Rep.,  N.  S.  293. 

Musgrave  v.  Cave,  ■VVilles,  323  ;   1  Inst.  9.  (^r)  Briclgland  v.  Chapter,   5  M.  &  W. 

(rf)  Mayfield  v.  Rohimon,  7  Q.  B.  48C  ;  375. 

Woody.  Leadbitter,  13  M.  &  W.  839.  (A)  Doe  d.  Griffith  v.  Lbi/d,  3  Esp.  78  ; 

(r)  Slull  v.   Gloilster,   16  C.  B.,  N.  S.  6  R.  R.  813. 


Sect.  2. — Advowsons.  91 


Sect.  2. — Advowsons.  Ch.iii.Sec.2. 

Zease  of 

An  advowson  (advocatio)  is  the  right  of  presentation  to  a  church  or  Advowsons. 
ecclesiastical  benefice.  Although  it  has  been  said  that  an  advowson  Lease  of 
cannot  properly  be  the  subject  of  a  demise,  on  the  ground  that  as  no 
profit  is  permitted  to  accrue,  no  rent  can  be  reserved,  nor  any  services 
performed  to  the  proprietor  (/)  ;  yet  this  does  not  seem  to  be  quite 
correct ;  for  a  lease  may  be  made  not  only  of  lands,  but  of  all  other 
hereditaments  (/o),  such  as  advowsons,  tithes,  offices  not  concerning 
the  administration  of  justice,  and  the  like  (/)  ;  and  the  lessee  of 
tithes,  advowsons,  or  any  incorporeal  hereditaments,  would  be  liable 
to  an  action  for  the  rent  agreed  upon  {m).  An  advowson  is  a  tene- 
ment (») .  Where  a  lessee  for  years  of  an  advowson  was  presented  to 
the  benefice  by  the  lessor,  it  was  adjudged  to  be  a  surrender  of  his 
term  (o). 


Sect.  3.—Tii/m  and  Tolls. 


By  5  Geo.  3,  c.  17  (which  seems  to  apply  to  tithe  rent-charge  by  5  Geo.  3, c.  17. 
virtue  of  sect.  71  of  the  Tithe  Act,  1836  (6  &  7  Will.  4,  c.  71) ),  Lease's  of' 
persons  having  any  spiritual  or  ecclesiastical  promotions  are  enabled  •^^*''^^^- 
to  grant  leases  of  tithes,  tolls  or  other  incorporeal  inheritances, 
solely  and  without  any  lands  or  corporeal  hereditaments,  for  one, 
two  or  three  life  or  lives,  or  for  any  term  not  exceeding  twenty-one 
years,  which  shall  be  "  as  good  and  effectual  in  law  against  such 
archbishop,  bishop,  masters  and  fellows,  or  other  heads  and  members 
of  colleges  or  halls,  deans  and  chapters,  precentors,  prebendaries, 
masters  and  guardians  of  hospitals,  and  other  persons  so  granting 
the  same,  and  their  successors  and  every  of  them,  to  all  intents  and 
purposes,  as  any  lease  or  leases  ah-eady  made  or  to  be  made  by  any 
such  archbishop,  &c.,"  by  virtue  of  the  statute  32  Hen.  8,  c.  28, 
or  any  other  statute  then  in  being ;  and  actions  may  be  brought  by 
such  lessors  for  rent  in  arrear,  as  in  the  case  of  any  other  landlord  or 
lessor. 

Leases  of  tithes  must  be  by  instrument  under  seal,  as  incorporeal 
hereditaments  only  lie  in  grant  [p).  A  parson  may  grant  his  tithes 
for  years  {q),  so  he  may  lease  them  for  so  long  a  term  as  he  shall 

(i)  Com.  Dig.  tit.  Advowson  (C.  2).  («)  Kcnscy  v.  Lanyham,  Cas.  temp.  Tal- 

\l-)  Bac.  Abr.  tit.  Leases  (A.).  bot,  li4 ;  Co.  Lit.   19,  20;  2  Blac.  Com. 

[l)  2  Cmise,   sects.  22,   24  ;  Bousher  v.  17  ;  Robinson  v.  Tongue,  3  P.  "Wms.  461. 
Morgan,  2    Anstr.    404;   Cox\.  Brain,    3  (o)   Ggbson  v.  Searh,  Cro.  Jac.  84,  176. 

Taunt.  95.  [p)   Gardiner  v.  Williamson,  2  B.  &  Ad. 

(w)  2  Woodd.  69  ;  Rogg.  Ecc.   L.   17  ;  336  ;  9  L.  J.,  K.  B.  233. 
Co.  Lit.  119  b.  [q)  Shep.  Touch.  241. 
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Chap.  III. — Of  what  Terms  gkantkd. 


Ch.III.Sec.3.  continue  parson  (r)  ;  and  rent  may  be  reserved  on  such  lease  (-s)  ;  or 

Lenses  of      ^]jg  parson  may  demise   them  without   any  rent,  if  he  pleases  it). 

Toih.        Under  the  settlement  of  an  estate  with  a  power  to  the  tenant  in 

possession  to  let  all  or  any  part  of  the  premises,  so   as  the  usual 

rents  be  reserved,  a  lease  of  tithes  which  had  never  been  let  before 

Avas  held  void  (»). 

By  the  Tithe  Commutation  Act  (6  &  7  Will.  4,  c.  71),  the  lessees 
of  titlics  commuted  to  rent-charges  may  surrender  and  avoid  their 
leases,  on  certain  terms,  as  to  compensation  and  apportionment  of 
rent,  to  be  settled  by  the  commissioners.  Until  they  do  so,  they 
continue  liable  to  pay  the  rent  reserved  by  their  leases  {x). 

Tolls  may  be  let  or  mortgaged  {ij)  ;  but  the  Turnpike  Acts,  which 
gave  express  power  (see  3  Geo.  4,  c.  126,  s.  57)  to  trustees  to  let 
turnpike  tolls,  have  been  repealed  in  consequence  of  the  general 
discontinuance  of  turnpike  roads. 


Leases  of 
Tolls. 


Leases  of 
Commons. 


Leases  of 
Estovers. 


Sect.  4. — Co)iimom  and  JEstovers. 

Eights  of  common  may  be  demised  by  deed  (s) .  With  respect  to 
commons,  the  Inclosure  Act,  1773  (13  Geo.  3,  c.  81),  s.  15,  empowers 
the  lord  of  any  manor,  with  the  consent  of  three-fourths  of  the 
persons  having  right  of  common  upon  the  wastes  and  commons 
within  the  manor,  at  any  time  to  demise  or  lease,  for  any  term  or 
number  of  years  not  exceeding  foui'  years,  any  part  of  such  waste  and 
commons  not  exceeding  a  twelfth  part  thereof,  for  the  best  and  most 
improved  j'early  rent  that  can  by  public  auction  be  got  for  the  same  ; 
and  directs  that  the  clear  net  rent  shall  be  applied  to  drain,  fence  and 
otherwise  improve  the  residue  of  the  waste  and  commons. 

When  the  lord  of  the  manor  conveys  away  a  part  of  the  wastes  to 
a  third  person,  though  the  right  of  ownership  of  the  soil  changes 
hands,  the  riglit  of  common  still  subsists  in  the  commoners  as  well 
over  that  part  of  the  wastes  that  the  lord  has  conveyed  away,  as  over 
that  part  which  he  retains  in  his  own  hands  (a) .  A  common  will  not 
pass  "s\ithout  express  words  (6) . 

Estovers  may  be  leased ;  the  grantee,  therefore,  of  house-bote,  or 
hay-bote,  may  let  it  to  another  (c).  Estovers  to  be  burned  on  land 
demised  will  not  pass  without  express  words  (d). 


(r)  Brewer  v.  Eill,  2  Anstr.  413  ;  3 
R.  R.  596. 

(»)  5  Geo.  3,  c.  17. 

{()  Waller  v.  Wakeman,  1  Ventr.  294  ; 
2  Lev.  150;  3  Keb.  597. 

(m)  Fomcry  v.  Partington,  3  T.  R.  665  ; 
1  R.  R.  787. 

{x)  Tasker  v.  BuHman,  3  Exch.  351. 

(y)  Olroyd  v.  Crampton,  4  Bing.  N.  C. 


24  ;  Shepherd  \.  Hodsman,  18  Q.  B.  316  ; 
Markham  v.  Stanford,  14  C.  B.,  N.  S.  376  ; 
Gunning  on  Tolls,  140. 

(z)  Sury  V.  Brown,  Latch.  99. 

(«)  Benson  v.  Cheiter,  8  T.  R.  396  ;  4 
R.  R.  708. 

ib)   Clark  v.  Cogge,  Cro.  Jac.  170,  190. 

\c)  Shep.  Touch.  222;  Bac.  Abr.  tit. 
Leases  (A.). 

{d)  Clark  v.  Cogge,  supra. 


Sect.  5. — Leases  of  Ways.  93 


Sect.  5. —  Wai/s.  Ch.III.Sec.5. 

A  riglit  of  way  legally  appm-tenant  to  land  is  demisable  with  the         jFai/s. 


land  (e),  and  will  pass  with  it  without  being  expressly  mentioned  (/)»  t  ^^  . 
even  by  a  parol  demise  (g)  ;  so  will  a  right  to  dig  turf,  or  other  pre-  Ways. 
existing  easement  (//).  But  after  a  way  or  other  easement  has  been 
extinguished  by  unity  of  ownership,  it  cannot  be  revived  by  a  grant 
or  lease  of  the  dominant  tenement  containing  general  words,  such  as 
"  rights,  members,  easements  and  appurtenances  thereunto  belonging 
or  appertaining  "  (/).  But  it  may  pass  by  the  words,  "  or  therewith 
usually  held,  occupied  or  enjoyed"  (/).  And  if  it  be  a  way  of 
necessity  it  will  pass  with  the  principal  subject-matter  of  the  grant  or 
demise,  without  any  mention  of  ways  or  appiu-tenances  (/i).  So  will 
a  watercourse  or  other  necessary  easement  (/). 

The  demise  for  1,000  years  of  a  wayleave  for  a  railway  over  land  Wayleave 
on  the  terms  of  paying  the  lessor,  his  hehs  and  assigns,  a  periodical 
payment  on  coals,  &c.  'carried  over  the  railway  is  the  demise  of  an 
incorporeal  hereditament  annexed  to  the  reversion  dimng  the  con- 
tinuance of  the  term,  so  that  the  payment  is  recoverable  by  the 
reversioner  and  not  by  the  personal  representatives  of  the  lessor  {m) . 


Sect.  6. — Franchises  and  Corrodies. 

Franchises  may  be  demised  by  deed  {n) ,  except  indeed  in  some  few  Leases  of 
particular  cases  (as  where  the  franchise  is  a  personal  immunity,  &c.)  : 
thus  a  fair  or  market,  either  with  or  without  the  right  of  taking  toll, 
either  there  or  at  any  other  public  places,  as  at  bridges,  wharfs,  or  the 
like,  may  be  demised  (o) .  A  market,  with  a  right  to  take  the  tolls, 
may  be  demised  without  deed  {p).  A  franchise  granted  to  one  cannot 
be  bestowed  upon  another  to  the  prejudice  of  a  former  grant  {q). 

{e)   Osborne  y.  Wise,  7  C.  &  P.  761.  (k)  Morris  v.  Edgington,  3  Taunt.  24; 

{/)  Clark  V.  Cocjgr,  Cro.  Jac.  170,  190  ;  12  R.  R.  579;  Bavies  v.  Sear,  L.  R.,  7  Eq. 

Eowton  V.  Fearson,  8  T.  R.  50,  56  ;  Conv.  427. 

Act,  1881  (44  &  45  Vict.  c.  41),  s.  6.  (?)  Sin-y  v.  Pigot,  Popham,  166. 

{(/)  SkiiU  V.  Glenistcr,   16  C.  B.,  N.  S.  {m)  Hastings    [Lord)    v.    North    Eastern 

81  ■  32  L.  J.,  C.  P.  185.  Eg.  Co.,  [1898]  2  Ch.  674  ;    67  L.  J.,  Ch. 

(/()    Dohbyn    v.    Somcrs,    13    Ir.    Com.  590;    78  L.  T.  812;    47  W.  R.  59,  per 

L.  Rep.,  N.  S.  293.  Byrne,  J. 

(i)  Barhw  v.  Rhodes,  1   Cr.   &  M.  439,  („)   Somerset  (Bxhe  of)  v.  FoqiceU,  5  B.  & 

448;    2  L.  J.  (N.  S.),  Ex.  91  ;    38  R.  R.  C.  875;  8  D.  &  R.  747;  5  L.  J.,  K.  B.  10; 

653.  29  R.  R.  449. 

{j)  James  v.  Plant  (in  error),  4  A.  &  E.  ,  .  „  j     ,    „„,     .^.^ 

749  ;  6  N.  &  M.  282  ;  6  L.  J.  (N.  S.),  Ex.  ("^  ^  Inst.  221,  406. 

260 ;  i3  R.  R.  465  ;    Kooystra  v.  Lucas,  5  (i^)  Pridgland  v.    Shapter,  5  M.  &  W. 

B.  &  Aid.  830  ;  1  D.  &  R.  506  ;  24  R.  R.  375. 

575.  [q]  2  Roll.  Abr.  191. 
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Chap.  III. — Of  aviiat  Terms  granted. 


Zcasi's  of 
Frauch  ises. 


Leases  of 
Corrodies 


Ch.III.Sec.6.  Every  fair  is  a  market,  but  overj^  market  is  not  a  fair*  (/•).  A  market 
which  is  held  on  the  wrong  day  (Saturday  instead  of  Friday)  is  not  a 
market  "legally  established  "  (s) .  The  right  to  a  market  may  be 
barred  by  tlio  Statute  of  Limitations  {t). 

A  corrody  is  a  right  of  sustenance,  originating  in  the  endowment 
of  lands :  in  lieu  of  which,  especially  when  due  from  ecclesiastical 
persons,  a  pension  or  sum  of  money  was  sometimes  substituted ;  and 
these  were  chargeable  on  the  person  of  the  owner  of  the  inheritance 
in  respect  thereof  {u).  A  corrody  was  either  certain  or  uncertain, 
and  might  not  only  be  for  life  or  years,  but  in  fee.  If  one  had 
a  corrody  for  life,  he  might  let  it  to  another,  or  to  the  grantor 
himself  {x) . 


Leases  of 
Annuities. 


Sect.  7, — Annuities. 

An  annuity  is  an  annual  sum  of  money  granted  to  another  in  fee 
for  life,  or  years,  which  charges  the  person  of  a  grantor  only ;  or  it 
may  be  due  by  prescription,  which  always  implies  a  grant.  Such 
annuity  may  be  demised  by  way  of  assignment  {//) .  Eents  may 
also  be  granted  by  way  of  lease  (z) . 


Right  of 

Sporting 
must  be 
granted  by 
Deed. 


Sect.  8. — Mig/it  of  Sport/tig. 

A  demise  of  an  incorporeal  hereditament  can  only  be  valid  by 
deed  (a),  unless  it  be  granted  with  some  corporeal  hereditament  as 
appurtenant  thereto  {b).  The  right  of  hunting,  shooting,  fishing, 
&c.  is  an  interest  in  the  realty,  and  a  grant  of  it  is  a  licence  of  a 
profit  H  prendre  (r).  Such  rights  can  be  granted  or  demised  only  by 
deed.  But  if  the  lessee  has  actually  used,  occupied  and  enjoyed  such 
rights  under  a  parol  agreement,  he  must  pay  for  such  enjoyment,  and 
may  be  sued  in  an  action  for  use  and  occupation  (d).     A  corporation 


(r)  2  Inst.  221,  40G. 

(s)  Benjamin  v.  Andrews,  5  C.  B.,  N.  S. 
299. 

(t)  Hohroft  V.  Heel,  1  Bos.  &  B.  400. 

(m)  2  Blac.  Com.  40. 

(;r)  Bac.  Abr.  tit.  Leases  (A.) ;  i?.  v. 
Kichohon,  12  East,  330  ;  r<hr  v.  Kendal, 
6  B.  &  C.  703  ;  5  L.  J.,  K.  B.  282  ;  30 
R.  R.  504  ;  Bccre  v.   Windebaxke,  Sid.  80. 

{y)  Co.  Lit.  144  b  ;  Com.  Dig.  tit. 
Annuity  (A.  1). 

(r)  Bac.   Abr.    tit.    Leases ;    Thomas  y. 


Fredericks,  10  Q.  B.  775;  Co.  Lit.  144  b; 
Com.  Dig.  tit.  Annuity  (A.  1),  (E.). 

{a)  Duke  of  Somerset  v.  Foywell,  5  B.  &  C. 
875,  882,  S8G  ;  and  ante,  p.  90  ;  Bird  v. 
Hiyginson,  2  A.  &  E.  G96;  G  A.  &  E.  824. 

{h)  See  post,  Ch.  XVIII.,  Sect.  6, 
"Game." 

(c)  Ewart  v.  Graham,  7  H.  L.  Cas.  331 ; 
29  L.  J.,  Ex.  88. 

(d)  Thomas  v.  Fredericks,  10  Q.  B.  775 ; 
Holford  V.  Pritchard,  3  Exch.  793  :  post, 
Ch.  XIV. 


Sect.  9. — Chattels.  95 

agoregate  may  maintain  an  action  for  use  and  occupation  of  tolls,  Ch.III.Sec.8. 
although  they  did  not  grant  them  by  any  instrument  under  theii'      ^5;^^'*^^ 
common  seal  (c).  Eights. 

The  grant  of  an  exclusive  right  of  fishing  carries  with  it  the  right  j,7^~ 
to  take  away  the  fish  when  caught,  and  the  grantee  can  maintain  an 
action   against  anyone  doing   anything   i^re judicially  affecting   the 
enjoyment  of  the  right  (,/'). 


Sect.  9.— Chattels. 


Goods  and  chattels  may  be  let  for  years,  though  the  terms  "  land-  Leases  of 
lord  "  and  "  tenant  "  are  inapplicable  to  such  letting,  and  the  interest 
of  the  lessee  therein  differs  from  the  interest  which  he  has  in  lands. 
If  a  man  lease  for  years  a  stock  of  live  cattle  such  lease  is  good,  and  Live  Stock. 
the  lessee  has  the  use  and  profits  of  them  during  the  term ;  but  he 
cannot  destroy,  kill,  sell  or  give  them  away  without,  it  seems,  being 
liable  to  an  action  of  trespass  {g) .  The  lessor,  however,  has  not 
any  reversion  in  them,  as  in  the  case  of  lands,  to  grant  over  to  another 
either  dming  the  term  or  after,  till  the  lessee  has  re-delivered  them  to 
him  ;  for  the  lessor  has  only  a  possibility  of  property  in  case  they  all 
outlive  the  term;  for  if  any  of  them  die  during  the  term,  the 
-  lessor  cannot  have  them  replaced  after  the  term  ;  and  dming  the  term 
he  has  nothing  to  do  with  them,  and  consequently  of  such  as  die  the 
property  vests  absolutely  in  the  lessee.  So,  whether  they  live 
or  die,  yet  all  the  young  ones  coming  of  them,  as  lambs,  calves,  &c., 
belong  absolutely  to  the  lessee  as  profits  arising  and  severed  from 
the  principal,  since  otherwise  the  lessee  would  pay  his  rent  for 
nothing ;  and  therefore  this  differs  from  a  lease  of  dead  goods  and 
chattels,  for  there,  if  anything  be  added  for  the  repairing,  mending 
or  improving  thereof,  the  lessor  shall  have  the  improvements  and 
additions,  together  with  the  principal,  after  the  lease  ended, 
because  they  cannot  be  severed  without  destroying  or  spoiling  the 
principal  iji). 

A  mixed  pavment  of  rent  for  land  and  goods  is  held  to  issue  out  of  Leases  of 

.  .  Fm-mture. 

the  land  alone,  and  the  rent  may  be  distramed  tor  (/). 

(c)  Mayor,  ^-c.  of  Carmarthen  v.  Lewis,  [g)  Lit.  s.  71  ;  Doe  d.  Griffith  v.  Lloyd, 

6  C.  &  P.  608  ;  Brunj  Lane  Theatre  Go.  v.  3  Esp.  78  ;  6  R.  E,.  813. 

Chapman,  1  C.  &  K.  14.  (A)  Bac.  Abr.   tit.   Leases  (A.) ;   Collins 

(/)  Fitzgerald  v.  Firbank,  [1897]  2  Ch.  v.  Harding,  Cro.  Eliz.  G06. 

96;    66    L.  J.,  Ch.    96;    76  L.     T.  584  {i)  Neicman\.  Andcrton,  -IB.  ScV.22i; 

(C.  A  )  Selbij  V.  Greaves,  L.  R.,  3  C.  P.  594. 
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CIIAPTEE  IV. 


CONTRACT  FOR  LEASE. 


Sect.  page 

1 .  Contract  must  be  in  Writing   ....  90 

Wlien  equivalent  to  Lease    97 
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Sect.  1. — A  Contract  for  Lease  must  he  in  Writing. 

The  terms  "  contract "  for  lease  and  "  agreement "  for  lease 
usually  mean  the  same  thing :  a  document,  binding  in  law  on  two 
parties,  the  one  to  grant  and  the  other  to  execute  a  lease.  "  Agree- 
couvcrtX/e  ^  nient  "  was  more  used  in  earlier  times,  and  "  contract "  has  been  more 
commonly  used  in  latter.  "  Contract  "  is  used  by  the  Legislature  in 
sect.  34  of  the  Judicature  Act,  1873,  which  invests  the  Chancery 
Division  of  the  High  Court  with  jurisdiction  to  grant  specific  per- 
formance of  "  contracts  for  leases  "  ;  but  "  agreement "  in  sect.  67  of 
the  County  Com-ts  Act,  1888,  which  gives  county  courts  similar  juris- 
diction where  the  amount  of  the  property  leased  does  not  exceed  500/. 
— an  enactment  copied  from  sect.  1)  of  the  repealed  County  Courts 
Act,  1867.  The  question  of  nomenclature  is  not  of  much  importance  ; 
but  "  contract  "  appears  to  be  the  preferable  term,  as  being  shorter, 
more  definite  (agreement  frequently  meaning  one  of  many  stipula- 
tions in  a  contract,  and  also  sometimes  designating,  as  in  sect.  213  of 
the  Common  Law  Procedure  Act,  1852,  some  present  letting  which  is 
not  a  lease),  more  statutory,  and  more  modern. 
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"We  sliall  see  presently  («)  that,  by  the  combined  operation  of  the  Cn.IV.SEc.i. 
Statute  of  Frauds  and  the  Eeal  Property  Act,  1845  (8  &  9  Yict.    Contract  for 

*■  .  •  -y        \  ^     \        Lease  must  be 

c.  106),  s.  3,  a  lease  for  more  than  three  years  is  void  unless  made  by    in  Writing. 

deed,  and  that  leases  for  three  years  or  less  may  be  made  by  parol. 

But  although  a  lease  for  three  years  may  be  made  by  parol,  a  contract 

for  it  for  however  short  a  term  must,  in  order  to  be  sued  upon  as 

such,  be  in  writing  signed  by  the  party  to  be  sued.     For  by  sect.  4  of  stat.  Frauds, 

the  Statute  of  Frauds  (29  Car.  2,  c.  3),  it  is  enacted  that—  ^-  ^• 

No  action  shall  be  brought  whereby  to  charge  any  person  .  .  .  upon  -^^  action  on 
any  contract  or  {b)  sale  of  lands,   tenements,   or  hereditaments,   or  any  unwritten 
interest  in  or  concerning  them,   or  upon  any  agreement  that  is  not  to  be  Contract  for 
performed  within  the  space  of  one  year  from  the  making  thereof,  unless 
the  agreement  upon  which  such  action  shall  be  brought,  or  some  memo-  Memoran- 
randum  or  note  thereof,  shall  be  in  writing  and  signed  by  the  party  to  be  <ium. 
charged  therewith,  or  some  other  person  by  him  lawfully  authorized  (c).     Agent. 

A  contract  for  a  lease  is  a  contract  for  an  interest  in  lands  within 
the  meaning  of  sect.  4,  and  has  always  been  so  treated  both  at  law  {d) 
and  in  equity  {e).  We  shall  see  presently,  however,  that  eifect  has 
been  frequently  given  both  at  law  and  in  equity  to  parol  contracts. 
At  law  a  party  entering  as  a  tenant,  and  evidencing  his  intention  to 
continue  such,  has  always  been  treated  as  a  tenant  from  year  to  year 
upon  the  terms  of  the  contract ;  while  in  equity  a  "  part  performance  " 
by  the  one  party  has  frequently  entitled  him  to  a  specific  performance 
by  the  other. 

It  was  said  by  Jessel,  M.  R.,  in  Walsh  v.  Lonsdale  (/),  that  the  Contract  for 
effect  of  the  Judicatiu'e  Acts  (see  Judicature  Act,  1873,  s.  25,  sub-s.  7)  I^^ase 

^  .  .        equivalent  to 

is  that  a  tenant  holding  under  a  contract  for  a  lease  of  which  specific  Lease,  if 
performance  would  be  granted  is  not  a  tenant  from  year  to  year  only,  performance 
but  a  tenant  holding  under  the  lease    itself.     In  this  case  the  def en-  "would  be 

QGCrGGQ. 

dant  agreed  to  grant  and  the  plaintiff  to  accept  a  lease  at  a  fixed  rent  ^'^^Jg]^  y 
payable  in  advance,  and  for  this  rent  in  advance,  after  entry  by  the  Lonsdale. 


[a)  Post,  Ch.  V.  p.  429,  wliere,  however,  the  exact  words 

[b)  So  printed  in  the  2nd  edition  of  the  used  strictly  apply  to  the  sale  of  a  lease- 
Statutes  Revised  and  all  other  editions  of  hold  interest  already  acquired. 

the  statutes,  but  "or"  would  seem  to  (e)  Story  Eq.,  vol.  1,  s.  75-i.  It  may 
have  been  originally  misprinted  for  "for,"  be  doubted  whether  the  word  "action"  in 
and  so  it  was  suggested  arguendo,  in  Edge  the  4th  section  of  the  Statute  of  Frauds 
y.  Strafford,  infra,  note  {d)  ;  but  in  the  included  "  suit ;  "  but,  however  this  may 
judgment  the  expression  "  contract  of  an  be,  courts  of  equity,  even  before  the 
interest  in  lands"  is  used.  The  section  statute,  would  not  execute  a  jjarol  con- 
also  protects,  similarly,  executors,  guaran-  tract,  not  in  part  performed,  and  it  is  said 
tors,  and  promisors  of  marriage.  by  Story  (ubi  supra)  to  be  obvious  that 

[c)  Not    saying   "by   writing,"    as  in  courts  of   equity  are  bound  as  much  as 
sects.  1,  3.  courts  of  law  by  the   provisions   of  the 

{d)  See  especially  Edge  v.   Strafford,    1  statute. 
Tyr.  295  ;  1  Cr.  &  J.  391 ;  35  R.  R.  746  ;  (/)    Walsh  v.  Lonsdale  (1882),  21  Ch.  D. 

andseealsoperLittledale,  .J.,  in  £ra««v.  9  ;  52  L.  J.,  Ch.  2;    40  L.  T.   858;  31 

Roberts,  5  B.  &  C.  at  p.  839  ;  29  R.  R.  at  W.  R.  109— C.  A. 

l.t.  7 
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Ch.IV.Sec.  1.  plaintiff  and  part  pajTnent  of  rent,  the  defendant  distrained,  and 

Contract  for    tlio  Coiu't  granted  an  injunction  restraining  the  distress  upon  the 

in  jn-itiiiff.    terms  that  the  rent  should  be  paid  into  Com-t.     It  is  to  be  observed 

Contract  ^^'^^  ^^^^  plaintiff  having  entered  and  paid  rent  would,  even  at  law  as 

equivalent  to    a  tenant  from  year  to  3'ear,  have  been  liable  to  distress  (a),  and  that  if 

XiCiiso  itself  . 

(iHiMi  V.  fli^  dictimi  of  Jessel,  M.  R.,  be  coiTect,  the  Ileal  Property  Act,  1845 
Lonsdale).  (^  ^  9  y^Q^^  q  106),  whereby  leases  for  more  than  thi'ee  years  must  be 
by  deed,  is  rendered  practically  inoperative.  The  dictum  has  been 
twice  ajiproved  of  (//)  ;  and  appears  to  have  been  recognized  as  sound 
by  the  Court  of  Aj)peal  in  Coatsworth  v.  Johnson  (/).  In  that  case 
the  plaintiff  entered  a  farm  under  contract  for  lease,  and  did  not 
pay  any  rent.  On  account  of  his  failiu-e  to  perform  the  terms  of  the 
intended  lease,  the  defendant  treated  and  ejected  him  as  tenant  at 
will.  The  plaintiff  sued  in  trespass,  but  it  having  been  found  as  a  fact 
that  the  terms  of  the  intended  lease  had  been  broken,  Huddleston,  B., 
and  subsequently  the  Court  of  Appeal,  gave  judgment  for  the  defen- 
dant on  the  ground  that  the  contract  was  not  one  of  which  specific 
County  Court  perfoiTnance  would  be  granted.  But  the  rule  of  Wahh  v.  Lonsdale 
has  been  held  not  to  apply  to  a  case  in  which  the  action  is  brought 
in  a  County  Coiu-t  u^^on  a  contract  for  a  lease  which  the  Coimty  Cornet 
itself  could  not  decree  specific  performance  of  on  the  ground  of  the 
premises  agreed  to  be  demised  exceeding  500/.  in  value  (/.•). 

Walsh  V.  Lonsdale  can  now  be  overruled  by  the  House  of  Lords  alone, 

and  it  can  hardly  be  expected  that  that  House  would  overrule  it. 

Uselessness  of      However  this  may  be,  it  is  suggested  that  a  contract  for  a  lease 

lease  in  many  ^^J  ^®^  ^®  dispensed  with  in  many  cases,  and  that  it  would  be  better 

cases.  for  both  parties  that  a  tenant  should  be  let  into  possession  upon  an 

actual  lease.     The  contract  has  no  advantage  in  saving  any  stamp 

duty  (/),  but  some  short  binding  contract  may  sometimes  be  required 

for  the  reason  that  each  party  wishes  to  bind  the  other  in  a  shorter 

time  than  would  be  occupied  by  the  negotiations  as  to  the  terms  of  a 

lease.     In  such  cases  it  would  fi-equently  suffice  that  the  intending 

tenant  should  either  enter  on  an  express  contract  of  tenancy  from 

year  to  year  only,  leaving  the  terms  of  the  lease  to  be  settled  by  after 

negotiations,  or  should  pay  a  small  deposit  in  return  for  the  privilege 

of  more  prolonged  negotiations. 

What  is  an  The  words  "  any  interest  in  land,"  in  the  4th  section  of  the  Statute 

Land?''  ^       ^^  Frauds,  are  very  wide,  and  include  an  interest  however  small  for  a 

term  however  short,  provided  that  the  tenant  is  to  have  exclusive 

(^)  See  Knight  v.  Bennett,   11   Moore,  Q.  B.  220;  54  L.  T.   520— C.  A.      See 

222,  and  Ch.  XI..  Sect.  2,  post.  also  Crump  v.  Temple,  7  T.  L.  R.  120. 

(//)  By  Field,  J.,  in  Li  re  Mauffhan,  14  {k)  Foster  v.  Reeves,  [1892]  2  Q.  B.  255  ; 

Q.  B.  D.  at  p.  958,  and  by  Chitty,  J.,  in  61  L.   J.,  Q.  B.  763  ;  C7  L.  T.  537  ;  40 

Allhiiscn  V.  Broolcing,  26  Ch.  D.  at  p.  565.       W.  R.  695 C.  A. 

(«■)  Coatsworth  v.   Johnson,    do    L.    J,,  (/)  See  post,  Sect.  2. 
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possession.     An  early  decision  to  tliis  effect,  in  wliicli  the  statute  T\'as  Ch.IV.Sec.  i. 
held  to  apply  to  a  contract  to  let  lodgings  (m),  was  emphatically   ^^^^'^^^J^'^^ 
affirmed   by   the   leading   ease   of   l^dge   v.   Stra ford  {n),  yihere  the    in  Writing. 
defendant  had  agreed  by  parol  to  take  the  ready-furnished  lodgings  -^^^„:^„^^ 
of  the  plaintiff  for  two  or  three  years,  and  the  Court  held  that  no  Edge  v. 
action  could  be  maintained  for  breach  of  the  contract.     But  where  Strafford. 
the  contract  was  for  board  and  lodging  at  a  boarding-house,  but  in  no 
specific  rooms,  it  was  held  that  although  the  contract  was  unwritten, 
an  action  lay  for  the  breach  (o)  ;  and  the  two  cases  are  clearly  dis- 
tinguishable on  the  ground  that  exclusive  possession  was  bargained 
for  in  one  but  not  in  the  other. 

A  contract  to  enter  into  a  contract  for  a  lease  is  a  good  contract  Contract  for 
in  law,  and  damages  are  recoverable  for  refusing  to  enter  into 
it  {]i).  This  was  held  by  the  Court  of  Appeal  in  a  case  where  the 
defendant  agreed  with  the  plaintiff  (whose  term  was  about  to  expire) 
to  agree  with  his  landlord  for  a  lease  at  a  specified  rent  for  such  term 
and  subject  to  such  conditions  as  the  landlord  shoidd  approve,  the 
plaintiff  to  siuTender  his  own  lease  upon  the  lease  agreed  for  being 
granted. 

A  contract  to  procui^e  a  lease  must  also  be  in  writing  although  it  is  Contract  to 

.  '        ^       ^  1  •  -y£  t   \         procure 

entered  into  by  a  person  who  has  no  interest  m  the  lease  himselt  [q) .     Lease. 
If  the  contract  be  to  let  and  do  something  else  for  the  intending  ''Collateral" 

.        (,   .,  1  ,       Contract. 

tenant,  it  must  be  m  writing,  unless  the  two  parts  oi  it  are  severable. 
Thus,  in  Mechelcn  v.  Wallace  {r),  the  tenant  promised  to  become 
such  in  consideration  that  the  landlord  would  send  in  more  furnitm-e. 
The  landlord  did  not  send  in  the  furnitm-e ;  but  the  tenant  failed  to 
recover,  on  the  ground  that  the  contract  to  send  in  furniture  was  an 
inseparable  part  of  the  contract  for  the  lease.  Similarly,  where  the 
plaintiff  agreed  to  let  a  house  to  the  defendant,  and  to  sell  him  the 
f  m-niture  and  fixtures,  it  was  held  that  this  was  a  contract  which  must 
be  in  writing  (.s). 

But  in  Angell  v.  BuJce  (f),  the  Court  held  that  a  contract  that  the  AngrUv. 
landlord  should  do  repairs  and  send  in  furniture  was  collateral  to  the     "  '''* 
main  contract  to  let,  so  as  not  to  require  to  be  in  writing  within 

{>»)  Inman  v.  Stamp,   1   Stark.   12;  18  the  assignment  of  a  lease  ;  but  the  principle 

R.  R.  740.  is  the  same. 

(«)  Ed(/c  V.  Strafford  (1831),  1  Tyr.  295  :  ('O  MecJielm  v.  Wallace,  7  A    &  E   49  ; 

1  Cr.  &  j,  391 ;  35  R.  K.  746.       ^  2  N.  &  P.  224  ;    6  L.  J.  (N.  S.),  K.  B. 

(o)    Wriqhty.  Stavcrt,  2  E.  &  E.   721;  '^^]{  ^Ji  ^V^'  ^'^'^-^         j    q  n   Tt    7rR 
iJl^.  J.,y.  B.  161.  ,^j  Angell  Y.Dxkr,  L.  E.,  10  Q.  B.  174; 

ip)  Foster  v.  Wheeler,   38  Ch.  D.   130  ;  44  L.  J.,  Q.  B.  78;  32  L.  T.  25.    And  see 

67   L.  J.,    Ch.    871;  59   L.   T.    15;     37  Morgan  v.  Griffith,  Ij.  R.,  6  Ex.  70;    40 

W.  R.  40— C.  A.,  affirming  Kekewich,  J.,  l.  j.^  Ex.  46  ;    23  L.  T.  783  ;    19  W.  R. 

36  W.  R.  267.  957 ;  Ersl-ine  v.  Adeane,  L.  R.,  8  Ch.  756; 

{q)  Horseg  v.   Graham,  L.  R.,  5  C.  P.  42  L.  J.,  Ch.   849  ;    29  L.  T.   234;    21 

191  ;    39  L.  J.,  C.  P.  58  ;    23  L.  T.  495.  W.  R.  802  ;  BurtsallY.  Bianchi,  65  L.  T. 

In  this  case  the  contract  was  to  procure  678. 

7(2) 
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Ch.IV.Seo.  1, 

Contract  for 
Lease  must  be 
in  JFritiiif/. 

"Collateral" 
Coutract  to 
pay  Rout 
till  Lease 
executed. 
Adams  v. 
Ragger. 


Contract  itself 
need  not  be 
in  "Writiu"-. 


What  memo- 
randum 
sufficient. 


the  statute,  althougli  tlio  tenant  ultimately  failed  to  recover  upon 
it  on  the  ground  that  parol  evidence  is  inadmissible  to  vary  a  written 
contract  {\{). 

In  Adams  v.  Uaggcr,  the  plaintiff  agreed  to  grant  to  the  defendant 
a  lease  at  a  certain  rent  for  99  years  of  a  piece  of  land  so  soon  as  the 
defendant  should  have  erected  a  house  upon  it,  and  the  defendant 
undertook  until  the  execution  of  the  lease  to  "  hold  the  said  piece  of 
land  and  other  the  premises  at  the  rent  and  subject  to  the  conditions 
to  be  contained  "  in  the  lease.  It  was  held  by  the  Court  of  Appeal 
that  the  defendant  was  liable  to  pay  the  rent,  although  he  had  not 
entered  upon  or  taken  possession  of  the  piece  of  land  {x). 

A  contract  after  lease  granted  that  the  landlord  shall  enlarge  the 
premises,  and  the  tenant  pay  a  percentage  on  the  landlord's  outlay,  is 
not  within  the  statute  (//),  and  therefore  need  not  be  in  writing. 
This  was  held  in  two  cases  {y)  where  the  landlord  having  executed 
improvements  recovered  the  consideration  money  by  action  at  law, 
and  the  principle  of  such  cases  would  seem  to  a];)ply  to  an  action  for 
specific  performance. 

The  4th  section  of  the  Statute  of  Frauds  does  not  absolutely 
requii"e  the  contract  itself  to  be  in  writing,  but  allows  the  alternative 
of  some  written  "  memorandum  or  note  thereof "  properly  signed ; 
and  the  memorandum  or  note  need  not  be  prepared  at  the  time 
nor  be  intended  as  a  contract,  or  even  as  evidence  thereof.  A  letter 
written  by  the  defendant  to  the  plaintiff,  which  mentions  all  the 
material  terms  of  the  contract,  may  be  sufficient,  although  the 
defendant  thereby  attempts  to  deny  or  repudiate  his  liability  (:;) . 
A  correspondence  between  the  defendant  and  his  own  agent,  which 
mentions  all  the  material  terms  of  the  contract,  may  be  sufficient  («), 
and  an  authority  was  held  sufficient  where  an  offer  was  declined  with 
an  added  consent  (communicated  to  the  intending  tenant)  to  enter 
into  the  contract  "  (/'"  the  intending  tenant  "  is  very  m-gent "  [h).  A 
letter  to  a  third  person,  mentioning  all  the  material  terms  of  the  con- 
tract, may  be  sufficient  {c)  ;  but  if  any  material  terms  of  the  contract 
be  unsettled  and  disputed,  the  waiting  will  not  bo  sufficient  {d).  The 
bare  entry  of  a  steward  in  the  lord's  contract  book  with  his  tenants  is 


{it)  Angell  v.  Duke,  32  L.  T.  320. 

(x)  Adams  v.  Mugger,  4  Q.  B.  D.  480  ; 
27  AV.  R.  402— C.  A. 

{tj)  Hoh  V.  Roebuck,  7  Taunt.  157; 
Doiicllan  v.  Read,  3  B.  &  Ad.  899  ;  1 
L.  J.  (IN".  S.),  K.  B.  269;  37  E,.  R.  588. 
See  also  Lambert  v.  Korris,  2  M.  &  W. 
333  ;  6  L.  J.  (N.  S.),  Ex.  109  ;  46  R.  R. 
618. 

(z)  Bailey  v.  Sweetuig,  9  C.  B.,  N.  S. 
843 ;  WUkimcn  v.  FA-ans,  L  R.,  1  C.  P. 
407;  35  L,  J.,  C.  P.  224  (these  cases  were 


under  sect.  17)  ;  Jackson  v.  Oglandcr,  2 
H.  &  M.  466  ;   13  W.  R.  936. 

(«)  Gibson  Y.  Holland,  35  L.  J.,  C.  P.  5. 

{b)  Wood  V.  Aglward,  58  L.  T.  662— 
C.  A.,  reversing  Kekewich,  J. 

(<•)  Wclford  V.  Bcnzehj,  3  Atk.  503  ; 
Child  V.  Comber,  3  Swans.  423,  n. ;  Sea- 
good  V.  Mcale,  Prec.  Ch.  560  ;  Barkworth 
T.  Young,  4  Drew.  1,13. 

(d)  Forster  v.  Rowland,  7  H.  &  N.  103 ; 
30  L.  J.,  Ex.  396. 
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not  an  evidence  of  itself  tliat  tliere  is  a  contract  for  a  lease  between  Ch.iv.Sec.i. 
tlie  landlord  and  tenant  (.).  Zll^tSl 

in  icriting. 

(a)    What  the  Contract  for  a  Lease  must  state. 
The  contract,  or  the  memorandum  or  note  thereof  (as  the  case  may  Writing  must 

,        ,  /  j>\  state  all 

be),  must  state  all  the  materud  terms  of  the  contract  (/  ),  ex.  gr. :  j^aterial 
1.  The  name  of  the  lessor  or  his  agent  {g)  ;  and  2.  The  name  of  the  ^erms,^^^^_ 
lessee  or  his  agent  (A)  :  but  in  each  of  these  cases  such  a  description 
of  the  contracting  parties  that  there  cannot  be  any  fair  dispute  as  to 
their  identity  is  as  good  as  naming  them.  Such  (?)  seems  to  be  the 
efieet  of  the  numerous  cases  {Ic)  in  which  a  contract  for  the  sale  of 
land  describing  but  not  naming  the  vendor,  has  been  held  good ;  and, 
as  a  lease  is  a  sale  pro  tanto,  these  cases  would  seem  to  be  equally 
applicable  to  contract  for  lease. 

Where  the  contract  was  that  Thomas  Stokell  should  let  a  brick-  Description  of 
field  for  an  annual  rent  of  150/.  a  year,  "  the  tenant  "  to  pay  a  royalty  and^'''''' 
of  sixpence  per  thousand  for  aU  bricks  made  after  70,000,  and  the  signature, 
contract  was  signed  "  H.  Niven,  T.  W.  Stokell,"  it  was  held  to  be 
binding  on  Niven  on  the  ground  that  he  could  not  have  signed  it  in 
any  other  capacity  than  that  of  tenant  (/). 

3    The  writing  must  state  the  name  or  other  description  of  the  Writing  must 

^  i/ij'1,1   state  Descnp- 

property  to  be  demised  (yy^  5  ^^^^  ^^'^^  property  need  not  be  so  described  tion  of  the 
as  to  identify  it ;  parol  evidence  being  always  admissible  upon  the  Property, 
question  of  "  parcel  or  no  parcel "  («)•  "  Mr.  Ogilvie's  house,"  may 
be  sufficient  (o).  "  The  property  in  Cable  Street,"  coupled  with  parol 
evidence  of  identity,  maybe  sufficient  (^j),  and  so  may  "the  mill 
property,  including  cottages  in  Eshcr  village"  {q),  and  "the  lease 
and  everything  "  for  60/.,  coupled  with  parol  evidence  to  show  what 

[e)  Charlewood  v.   Dulce   of   Be,lford,    1  526;  25  W.  R.  5oO-C.  A. ;    Commins  v. 

Atk  497  Scott ^  L.  R.,  20  Eq.  11 ;  44  L.  J.,  Ch.  536; 

(/)    Ciarl-e,    app.,    Fuller,    resp.    (con-  32  L.  T.   420;    23  W.  E.    498;    Sale  y. 

tract  insufficient),  16  C.  B.,  N.  S.  24  ;  12  Lambert,  L.  R.,  18  Eq.  1 ;    43  L.  J  ,  Ch. 

W.    R.    671  ;    OcjUvie    v.    Foljamlc    (con-  740.      In   Thomas  v.  Brown,  1    Q.  B.  13. 

tract   sufficient),   3  Mer.  53;    17  R.    R.  714,    the   point   also   arose,  but  was  not 

13.      See  Fry   on  Specific   Performance,  decided, 
sect.  486.  (0  SfoJ.-cU  v.  Xiven,  61  L.  T.  18. 

(f/)   Warnrr  v.  ITiUhiqton,  3  Drew.  523  ;  {»i)  Stewart  v.  Allistoii,  1  Mer.  33  ;    15 

25 'L.  J.,  Ch.  652;     TTilliaws  v.  Jordan,  R.  R.  81  ;   Offihiev.  Foljambc,  3  Mer.  o3  ; 

6  Ch.  D.  517  ;  26  W.  R.  230.  17  R.  R.  13  ;  Kennedy  v.  Lee,  3  Mer.  441, 

(A)    WilUams  v.  Lake,  2  E.  &  E.   349  ;  451  ;    17  R.  R.  HO;    Daniels  v.  Davison, 

29  L.  J.,  Q.  B.  1 ;  Skeltou  v.  Cole,  1  De  G.  16   Ves.    249  ;    10   R.  R.   171  ;    Price  v. 

&  J.  587.  Griffith,  1  De  G.,  M.  &  G.  80  ;  Haywood 

(i)  See  Potter  v.  DaffieM,  L.  R.,  18  Eq.  v.  Cope,  25  Beav.  140. 
4;  43L.  J.,  Ch.  472  ;'  22  W.  R.  585,  per  [n)  Blealdey   v.    Smith,    11    bim.    150; 

Jessel,  M.R.,  in  which    "vendor"    was  Owcn^.  Thomas,  3  Myl.  &  K.  353;    Price 

held  to  be  not  of  itself  sufficient.  v.  Griffith,  1  De  G.,  M.  &  G.  80. 

{k)  See  Rcssi'cr  v.  Miller,  3  App.  Cas.  (")  Ojilvie  v.  Foljambe,  3  Mer.  61;    17 

1124;  48  L.  J.,  Ch.  10;  39  L.  T.  173;  26  R.  R.  13. 

W.  R.  855  ("proprietors"  held  sufficient  {p)  Bleakleyy.  Smith,  11  Sim.  150. 

description  of  vendors)  ;    Catling  v.  King,  (q)  McMiirray  v.    Spicer,  L.    R.,  5  Eq. 

5  Ch.  D.  660 ;  46  L.  J.,  Ch.  384 ;  36  L.  t.  527  ;  37  L.  J.,  Ch.  505. 
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lease  was  intended,  and  with  a  previous  memorandum  showing  what 
"everything"  meant  (r).  "Two  scams  of  coal,  known  as  the  two- 
feet  coal  and  the  three-feet  coal,  lying  under  lands  hereafter  to  be 
defined  as  the  Bank  End  Estate,"  has  been  held  sufficient,  the  latter 
words  being  construed  to  refer  only  to  the  boundaries  of  the  estate, 
and  not  to  tlio  seams  of  coal  agreed  to  be  demised  (s).  But  where 
the  contract  was  indefinite  as  to  the  area  over  which  the  ii'onstone 
was  to  be  Avorked,  the  Coiu't  (for  that  and  other  reasons)  refused  a 
specific  performance  if).  A  contract  by  an  incumbent  to  demise 
his  glebe,  containing  about  437  acres,  "  except  thirty-seven  acres 
thereof  "  (which  were  not  specified),  was  held  sufficient,  as  the  lessor, 
it  was  said,  might  elect  which  thirty-seven  acres  should  be  excepted  {ii), 
A  description  of  the  property  by  reference  to  preceding  deeds,  wherein 
it  is  described,  is  sufficient  (^•). 

A  mere  difference  in  quantity  has  never  been  held  a  bar  to  specific 
performance ;  the  Court  of  Chancery  always  drew  a  distinction 
between  the  essential  and  non-essential  terms  of  a  contract,  and 
allowed  the  incapacity  to  perform  it  in  non-essential  terms  to  be 
made  the  subject  of  compensation.  In  McKenzie  v.  HesTieth  {//),  for 
instance,  the  plaintiff  offered  to  take  a  lease  of  a  farm  of  the  defen- 
dant at  a  rent  of  500/.  per  annum,  specifying  in  his  tender  the  closes 
which  he  wished  to  take,  with  acreage,  amounting  to  249  acres.  The 
defendant's  agent  desii'ed  to  let  only  214  acres  with  his  farm,  but  he 
accepted  the  plaintiff's  offer  without  looking  at  the  acreage,  although 
he  had  in  fact  let  one  of  the  closes  to  another  person.  Another 
tender  had  been  ^  made  by  a  former  tenant  for  the  same  farm,  as 
comprising  235  acres,  and  the  defendant's  agent  admitted  that  he 
thought  that  the  plaintiff  had  tendered  for  the  same  quantity  as  such 
former  tender.  The  plaintiff  sued  for  specific  performance,  but  was 
willing  to  take  a  lease  of  214  acres  at  a  proportionately  reduced  rent, 
and  Fry,  J.,  held  that  the  defendant  was  bound  to  grant  a  lease 
of  214  acres,  at  a  rent  reduced  from  500/.  in  the  proportion  of 
214  to  235  (;:). 

If  a  party  having  title  to  a  part  only  agrees  to  let  a  whole 
property,  he  will  be  decreed  to  let  that  part  to  which  he  has  title, 
with  an  abatement  of  rent  {a). 


{)■)  Horsey  v.  Graham,  L.  B.,  5  C.  P. 
191 ;  39  L.  J.,  C.  P.  58 ;  21  L.  T.  539. 

(«)  Haywood  v.  Cope,  25  Beav.  140 ;  but 
see  Lancaster  v.  Dc  Traford,  31  L.  J.,  Ch. 
654  ;  8  Jur.,  N.  S.  873. 

{<)  Lancaster  v.  Be  Trajford,  supra. 

\u)  Jenldns  v.  Green,  27  Beav.  437  ;  28 
L.  J.,  Ch.  817. 


(.r)   Owen  v.  Thomas,  3  Myl.  &  K.  353. 

(v)  McKenzie  v.  Lleslccth,  7  Ch.  D.  675  ; 
47  L.  J.,  Ch.  231  ;  SSL.  T.  171. 

(2)  Ibid. 

(a)  Barrow  v.  Scammell,  19  Ch.  D.  175  ; 
51  L.  J.,Ch.  296;  45L.T.  606;  30W.R. 
310. 
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The  writing  must  state  the  term  to  he  granted  (/>),  and  particularly  Ch.IV.Sec.  i. 
the  time  from  which   the   term  is  to  commence  (c)  ;   but  it  will  he    Contract  for 
sufficient  if  such  time  can  he  inferred,  as,  for  instance,  if  a  day  he    i,]  Writing. 
fixed  for  the  payment  of  a  fii'st  rent  (r7),  or  if  it  is  connected  with  a  Writiu"  mus*- 
prior  writing  by  which  a  day  is  fixed  {e) ,  or  even  if  a  date  orally  state  the 
agreed  on  at  the  time  of  the  contract  he  specifically  agreed  on  in  oranted. 
writing  afterwards  (/').     It  seems,  too,  that  the  Court  will  execute  a  Commence- 
contract  to  grant  a  lease  for  three  lives  unnamed  {g) . 

A  contract  by  a  lessee  to  grant  a  sublease  (not  describing  it  as  Contract  not 
a  s??Wease)  to  an  intending  tenant  at  any  period  he  might  feel  Tenant!^ 
disposed,  "and  not  to  molest,  disturb,  or  raise  the  rent"  of  the 
intending  tenant  after  he  had  laid  out  money  on  the  premises,  was 
held,  by  the  Court  of  Appeal,  to  entitle  the  intending  tenant  to  a 
sublease  for  the  residue  of  the  term  of  the  lessee,  if  the  intending 
tenant  should  so  long  live  {It)  ;  but  it  has  been  held,  also,  that  a 
somewhat  similar  contract  is  merely  personal  between  the  parties,  and 
does  not  bind  a  subsequent  purchaser  of  the  landlord's  interest,  with 
or  without  notice  (/). 

The  writing  must  also  state  the  premium  or  fine  (if  qmj)  agreed  to  Rent, 
be  paid  (/i-),  and  the  rent  to  be  paid  (/),  and  should  also,  though  this 
is  not  absolutely  essential,  state  whether  the  rent  is  to  be  paid 
quarterly  (;;?),  half-yearly,  or  otherwise.  If  there  be  no  stipulation 
on  that  point,  it  will  be  payable  only  at  the  end  of  each  year  of  the 
terra  {n). 

Any  special  or  unusual  covenants  or  stipulations  actually  agreed  on  Special 
should  be  stated  (o) ,  and  accurately  expressed  ( p) .     If    the    tenant 

{h)  Baxjley    {Bart.)    v.    Fitzmaurice    (in  post,    Ch.    V.,    Sect.    6.       "  Construing 

error),  8  E.  &  B.  664;    9  H.  L.  Cas.  78  ;  this  agreement,"  observed  Bram well, L.J. , 

Cllnaii  V.  Coolie,  1  Sch.  &  Lef.  22;  9  E..  R.  "is  mere  guess  work." 

3  ;    Hughes  v.  Barker,   8  M.  &  W.  244  ;  (i)  Roberts  v.  Tregaskis,  38   L.  T.   176, 

1  Dowl.,  N.  S.  80  ;    Clarke,  app..  Fuller,  decided  shortly  before,  but  not  cited  in 

resp.,  16  C.   B.,  N.  S.  24;    Baumann  v.  KuscIy.  7Frt^.w«,  from  which,  however,  it 

James,   L.    R.,    3    Ch.    508  ;    Boiling   v.  seems  to  be  distinguishable. 

Evans,    36   L.    J.,    Ch.  474;     15   W.  E.  (/v)  Martin  v.  Fycroft,  2  De  G.,  M.  & 

394.  G.  785  ;     Wood  v.  Scarth,  2  K.  &  J.  33  ; 

(c)  Marshall  v.  Berriclge,  19  Ch.  D.  233  Clifford  v.  Turrell,  1  You.  &  Coll.  C.  C. 
— C.  A.  ;  30  W.  R.  93,  affinning  Blare  v.  138  :  Blagden  v.  Bradbear,  12  Ves.  466  ; 
Sutton,  3  Mer.  237  ;  17  R.  R.  74  ;  and  8  R.  R.  354  ;  Elmore  v.  Eingscofe,  5  B.  6c 
overruling  Jaques  v.  Millar,  6  Ch.  D.  153;  C.  583  ;   29  R.  R.  341. 

Zander  and  Bae/lry^s  Contract,  III  re,  [^ISQ2^  (l)     Woolam    v.     Hearn,     7    Ves.     211; 

3  Ch.  41  ;    6l'  L.  J.,  Ch.  707  ;    67  L.  T.  Gregory  v.  Mighell,  18  Ves.  328  ;   11  R.  R. 

521,  per  Chitty,  J.  207    (contract    for    fair    annual  rent  to 

(d)  See  Wesley  v.  Walker,  38  L.  T.  284,  be  settled  by  arbitration,  held  sufficient) ; 
per  Fry,  J.  Powell  v.  Lovcgrovc,   8  De  G.,  M.  &   G. 

(<>)  See  Wood  v.  Ayhvard,  58  L.  T.  602 ;  357. 

and  p.  100,  ante— C.  A.  {m)  PUling  v.  Armitage,  12  Ves.  78  ;    S 

(/)    White  V.  Hay,   72  L.  T.  281,  per  R.  R.  295. 

Romer,  J.  (m)  Coomber  v.  Howard,   1    0.  B.   440 ; 

(g)  Fitzgerald  v.  Vicars,  2  Dru.   &  ^Y.  Colktt  v.  Curling,  10  Q.  B.  785;   GiraudY. 

298  ;  Dart,  V.  &  P.  1147  (6th  cd.).  Richmond,  2  C.  B.  835. 

(/«)  KuscIy.  Watson,  11  Ch.  D.  129;  48  (o)  Fry,    sects.     349,     350;     Brodie    v. 

L.  J.,  Ch.  413;    27  W.   R.   714— C.  A.  St.  Paul,  1  Ves.  jun.  326. 

Compare  Wood  v.  Davis,  6  L.  R.,  Ir.  50;  [p)  Doe  d.    Marquis  of  Bute   v.    Guest 
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agrees  to  improve  the  premises,  the  particulars  of  what  he  is  to  do 
(being  a  matorinl  part  of  tlio  contract)  must  bo  sufficiently  specified, 
so  that  a  proper  covenant  may  be  inserted  in  the  lease  ;  otherwise 
the  contract  wiU  bo  too  uncertain  to  be  specifically  enforced  {q).  A 
contract,  however,  for  the  tenant  to  do  certain  specified  works  and 
"other  works"  upon  the  property,  estimated  at  from  150/.  to  200/., 
was  held  not  too  uncertain  to  prevent  a  decree  for  specific  perform- 
ance, inasmuch  as  the  specified  works  would  cost  nearly  that  sum  (>•). 
Yagueness  in  the  language  of  a  contract  may  sometimes  be  cured  by 
evidence  of  the  surrounding  cu'cumstances,  and  of  the  subsequent 
conduct  of  the  parties  (.sj.  Sometimes  an  "&c."  will  not  render  the 
contract  too  uncertain  to  be  specifically  enforced  [t)  ;  but  if  the  con- 
struction of  the  contract  depends  on  the  meaning  of  an  "  &c.,"  the 
Court  can  make  no  decree  [^^) . 

It  seems  that  the  common  and  usual  covenants  and  pro\dsoos  need 
not  be  mentioned  (.r).  They  are  implied  as  part  of  the  contract,  and 
may  be  added  at  chambers. 

A  contract,  note  or  memorandum,  which  is  defective  in  some  or  one 
of  the  above  particulars  stated  to  be  essential,  may  sometimes  be  per- 
fected by  a  prior  (//)  or  subsequent  letter  or  other  writing,  on  the 
part  of  the  party  to  be  charged  (s),  which  sufficiently  is  referred  to  or 
refers  to  it,  and  supplies  the  defect  {a).  But  where  the  plaintiff  in  a 
suit  for  specific  performance  put  in  two  letters  of  the  defendant,  the 
first  showing  all  the  terms  of  the  proposed  contract  for  a  lease,  but 
omitting  the  date  at  which  the  occupation  was  to  commence,  and  the 
second  referring  to  the  first  as  applying  to  a  term  to  begin  from 
"  Michaelmas  next,"  but  adding  several  terms  to  which  the  plaintiff 
did  not  assent,  the  Court  refused  specific  performance,  although  there 
was  undisputed  evidence  that  a  complete  verbal  contract  had  been 
made  on  the  terms  of  the  first  letter,  with  the  additional  term  of 
"  Michaelmas  next,"  and  James,  L.  J.,  observed  that  the  Court  "  had 
gone  quite  far  enough  in  enforcing  specific  performance  upon  the 


{Bart.),  15  M.  &  W.  160  ;  Boe  d.  Marquis 
of  Bute  V.  Thompson,  13  M.  &  W.  494. 

(q)  Gardner  v.  Fooks,  15  W.  R.  888, 
M.R. 

(/•)  Baumann  v.  James,  L.  R.,  3  Ch. 
508 ;  18  L.  T.  424. 

(.?)  Oxford  V.  Provand,  L.  R.,  2  P.  C.  C. 
135 ;  Coupland  v.  Arrowsmith,  18  L.  T. 
755. 

(/)  Parler  v.  Taswell,  2  De  G.  &  J. 
5.59;  27  L.  J.,  Ch.  812;  Cooper  v.  Hood, 
26  Beav.  299 ;  Powell  v.  Lovcgrove,  8 
De  G.,  M.  &  G.  357. 

{u)  Price  V.  Griffith,  1  Do  G.,  M.  &  G. 
80.  And  see  Tatham  v.  Piatt,  9  Hare, 
660  ;  Stuart  v.  London  and  North  Western 
B.  Co.,  iDeG.,  M.  &  G.  721. 


(j-)  Church  V.  Broion,  15  Ves.  at  p.  265; 
10  R.  R.  74.  See  further  as  to  "Usual 
Covenants,"  Sect.  7,  post. 

((/)  Baumann  v.  James,  L.  R.,  3  Ch. 
508  ;  18  L.  T.  424  (here  the  acceptance 
was  "  at  rent  and  terms  agreed  upon"). 

{z)  Cave  V.  Hastings,  7  Q.  B.  D.  125  ; 
50  L.  J.,  Q.  B.  575 ;  Stndds  v.  Watson, 
28  Ch.  D.  305;  54  L.  J.,  Ch.  626;  52 
L.  T.  129;  33  W.  R.  118. 

(«)  Warner  v.  WilUngton,  3  Drew.  523  ; 
25  L.  J.,  Ch.  662  ;  Ridgwaij  v.  Wharton, 
6  H.  L.  Cas.  238;  3  Do  G.,M.  &  G.  677; 
27  L.  J.,  Ch.  46;  Lohell  v.  Hutchinson, 
3  A.  &  E.  355;  42  R.  R.  408;  Kennedy  v. 
Lee,  3  Mer.  441  ;   17  R.  R.  HO. 
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evidence  of  letters  -when  one  party  is  bound  and  tlie  other  not  "  (b).  ch.iv.Sko.  i, 
Grenerally  speaking,  parol  evidence  is   inadmissible  to  connect  two    Contract  for 

„    ^  rvi-ji  pj_  1/T         /\        Iicase  mmt  be 

writings  wnion  do  not  of  themselves  suthcientij  refer  to  eacn  other  (c)  ;    ^^  Writiny. 
but  sometimes  it  may  be  admitted  to  negative  the  existence  of  any 
other  writings  on  the  subject,  from  which  their  relation  to  each  other 
may  be  inferred  {d). 

The  signatm-e  of    the  party  to  be  charged   must  appear  in  the  Writings 
WTitings  which  make  up  the  memorandum  required  by  the  4th  section  ^^  Mfmo^ 
of  the  Statute  of  Frauds ;  a  supijly  of  any  of  the  essentials  by  the  randum  must 

,  1     •       1        x  1  i.       i.      1,      ^6  signed  by 

other  party,  though  apparently  acquiesced  m  by  the  party  to  be  party  to  be 
charged,  is  not  sufficient.  This  is  apparent  from  the  words  of  the  charged, 
section,  and  is  borne  out  by  Williams  v.  Jordan  {e),  in  which  an 
offer  addressed  "  Su^,"  which  was  signed  by  the  intending  lessees  and 
witnessed  by  the  intended  lessor's  agent,  was  held  insufficient, 
although  such  agent  informed  the  intending  lessees  in  writing  that 
their  offer  was  "  accepted  by  the  owner  of  the  property,"  thus  con- 
cluding a  contract  at  common  law,  though  not  a  contract  within  the 
statute. 

A  letter  supplying  such  an  essential  term  as  an  intending  lessor's  EfEect  of  sup- 
name  but  declining  to  complete,  has  been  held  sufficiently  to  supple-  ^^j.^tino-!'^^ 
ment  a  memorandum  which  it  formally  withdrew  (/). 

Where   there  is   a   sufficient   writing   to    satisfy  the  statute,  but  EfPect  of 
some  of    the  terms  of    it  are   altered  aftericanh  by  parol,  a  specific  Alterations ' 
performance  of  the  contract  as  altered  will  not  be  decreed  {g) .      The  by  iDarol. 
reason  is,  that  contracts  within   the   4th  section  of  the  Statute  of 
Frauds  must  be  wholly  proved  by  writing  {h).      To  allow  such  a  con- 
tract to  be  proved  partly  by  writing  and  partly  by  oral  testimony, 
would  let  in  all  the  mischiefs  which  it  was  the  object  of  the  statute 
to  exclude  (/).     But  if  the  new  terms  were  merely  intended  to  modify 
the   original    contract,    and  were   inoperative   for  that   purpose,   it 
seems  that  a  specific  performance  of  the  original  contract  may  be 
decreed  (/.•).     Where  a  plaintiff  alleges  a  written  contract,  with  the 

{b)  Nesham  v.  Sellnj,  41  L.  J.,  Ch.  551  ;  would  have  been  necessary  to  prove  the 

L.  R.,  7  Ch.  406.  fact  of  enclosure. 

(c)  Skclton  V.  Cole,  1  De  Gex  &  J.  587  ;  (/)    "'«''«'''•  v.  WUUmjton,  3  Drew.  523  ; 
CUnan   v.   Cooke,    1    Sch.    &   Lef.    22  ;    9  2o  L.  J.,  Ch.  662. 

R.  R.  3.  (c/)  Jordan  v.  Sawkinff,  1  Ves.  jun.  402  ; 

(d)  Baumann   v.   James,    L.  R.,  3    Ch.       3  Bro.  C.  C.  388  ;    rriee  v.  Sahisbury,  32 
508-  16W  R   877  ^ea^-  'l^'^  5    ^2  L.  J.,  Ch.  441 ;    afHrmed 

■  Dom.  Proc,  14L.  T.  110. 

46  L.  J.,  Ch.  681  ;    26  W.  E-  230.     The  ^  ^^.^^  i.        ^   5  ^/^  ^^_  58     39  ^   ^ 

letter  was  handed  to  the  agent  for  delivery  393      j^^^.^;^    ^_  Grabham,  5  A.  &  E.  61  ; 

to  the  plaintiff   and,  it  is  presumed,  not  ^^^,;^^;  ^_  Robinson,  3  Bing.  N.  C.  928. 

enclosed  lu  an  addressed  envelope.    Qucere,  »     o  -n 

if   it   had   been  enclosed   in  an  envelope  (')   ^'""'^^  ^-  ^awber,  10  A.  &  E.  57. 

addressed  to  the  intended  lessor  by  name,  {k)  Price  v.  Di/n;  17  Ves.  3o0;  11  R.  R. 

would -that  have  been  sufficient?      It  is  102;    O'Connor  v.  Spaight,  1   Sch.  &   Lef. 

conceived  not,  inasmuch  as  parol  evidence  305  ;  Marshall  v.  I^ynn,  6  M.  &  W.  109  ; 
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Cn.IV.SEc.  1.  parol  variation  in  favom'  of  the  defendant,  and  offers  to  perform  tlie 
ZraseTnuit'be  ^'^^^^^'^^"^  wltli  tlio  Variation,  the  Court  will  enforce  specific  perfor- 
i:i  Wntbig.  niaiicc,  although  the  defendant  insists  on  the  statute  (/).  In  such 
case  the  Coiu-t  will  decree  specific  performance  with  the  variations,  if 
the  defendant  elect  to  take  advantage  of  them ;  or  otherwise  of  the 
original  contract  {m).  It  is  to  he  observed,  that  the  Statute  of 
Frauds  does  not  say  in  distinct  terras  that  all  contracts  or  agreements 
concerning  the  sale  of  lands  shall  he  in  writing  ;  all  that  it  enacts  is, 
that  no  action  shall  be  brought  unless  they  are  in  writing;  and 'as 
there  is  no  clause  in  the  Act  which  requires  the  dissolution  of  such 
contracts  to  be  in  writing,  a  written  contract  concerning  the  sale  of 
lands  may  be  wholly  rescinded  by  a  new  contract  not  in  Aviiting,  so 
as  to  prevent  either  party  from  recovering  on  the  contract  which  was 
in  writing,  though  it  cannot  be  partly  rescinded  by  a  new  contract 
not  in  writing  {n). 

(b)  Uow  Contracts  maij  he  signed. 

A  contract  for  a  lease  must,  by  virtue  of  the  4th  section  of  the 
Statute  of  Frauds  above  referred  to,  be  signed  hi/  the  party  to  he 
charged  therein'th,  or  his  agent  thereunto  lawfully  authorized.      It 

Signatm-e.  need  not  be  signed  by  botli  parties  (o).  The  signature  may  be  in 
almost  any  part  of  the  writing  (j))  :  provided  it  is  so  placed  as  to 
govern  and  authenticate  every  material  and  operative  part  of  the 
instrument ;  but  not  where  it  applies  only  to  the  particular  part 
where  it  is  introduced  {q).  A  signature  in  pencil  (r),  or  by  initials  (s), 
or  by  print  {t),  seems  to  be  sufficient,  and  so  does  the  signature  of  a 
marksman  (ii). 

Signature  by        A  signatiu:e   by  an   agent,   thereunto   "  lawfully  authorized,"   is 

^^^^'  fufficient,  by  the  very  terms  of  the  4th  section  of  the  Statute   of 

Frauds,  and  such  authority  need  not  be  in  writing  (.r).     But   the 

authority  of  the  agent  to   sign   such  contract   must  be  proved,   if 

Moore  v.  Campbell,  10  Exch.  323  ;  Noble  v.  1  Russ.  &  Myl.  G25  ;    Bleaklci/  v.  Smith, 

Ward,  L.  R.,   1  Ex.  117;    35  L.  J.,  Ex.  11  Sim.  150. 

81.     I3ut  see   Clarke  v.   Moore,   1   Jon.  &  [q)   Caion  v.  Caton,  L.  R.,  2  H.  L.  Cas. 

Lat.  723—729 ;  Fry,  sects.  1010,  1013.  127  ;  36  L.  J.,  Ch.  886. 

(/)  Martin  v.  Fycroft,  2  De  Gex,  M.  &  ('")  -^-"'^««  v.  James,  7  Hare,  410. 

G.  785  :  Dart,  V.  &  P.  1148  (6tli  ed.).  (•>)  ^'''h  ">'■  '^'^%.  3  Mer.  2;   17  R.  R.  1. 

(m)  Mobinson  v.  Pa.e,  3  Russ.  114  ;    27  ,  ,^l  ^"':^'-  ^-  ^'''''^  2  M.  &  S.  286  ; 

R.  R.  20  ;  Dart,  V.  k  P.  1212  (6th  cd.).  '' ^- 1^;^^^,.  ^  ^^,,.  ^^^  8  A.  &  E.  94  ; 

(w)  Goss  V.  Lord  Nugent,  5  B.  &  Ad.  61 ;  3  N    &  P.  221  ;    1  W.  W.  &  H.  1 18  ;    7 

39  R.  R.  392.  I,.  J.  (N.  g.)^  q.  b.  137  ;   2  Jur.  775 ;  47 

(o)  Boys  V.  Ayerst,  6  Madd.  323  ;  Scton  R.  R.  502. 

V.  iSladc,  7  Ves.  265  ;  6  R.  R.  124  ;  Lay-  [x)   Coles  v.  Trecothick,  9  Ves.  234,  250  ; 

thoarp  V.  Bryant,  2  Ring.  N.  C.   735  ;    3  7  R.  R.  167  ;    CUnan  v.  Cooke,   1   Sch.  & 

Scott,  238;  2  Hodges,  25;  5  L.  J.  (N.  S.),  Lef.  22  ;    9  R.  R.  3  ;    Byas  v.   Cruise,  2 

C.  P.  217  ;  42  R.  R.  709.  Jon.  &  Lat.  461  ;    Heard  v.  Filley,  L.  R., 

{p)  Fry,  sect.  498  ;   Propert  v.  Barker,  4  Ch.  648. 
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disputed  {//).    Siicli  authority  is  revoked  by  tlie  deatli  of  tlie  principal,  Ch.IV.Sec.  l. 
althouo-h  the  ao<ent  does  not  know  of  the  death  {z).  Con  trad  for 

o  .  Ml    1  Vy»    •       j_         •  1  £  Lease  Diust  be 

Proof  of  a  subsequent  ratification  wdl  be  suthcient  evidence  ot  a  i,i  wntbuj. 
prior  authority  {a),  and  an  oral  revocation  of  any  such  authority  may  Ratification, 
be  proved  (i)  :  unless  the  agent  was  appointed  by  deed ;  and  perhaps 
even  then  (r).  It  has  been  held  too  that  if  between  the  acceptance  of 
an  offer  by  an  agent  unauthorized  to  accept  it,  and  the  ratification  of 
such  acceptance  by  the  principal,  the  offeror  withdraw  his  offer,  the 
withdrawal  is  bad,  by  reason  of  the  rule  omnis  raUhahitio  retrotrahifuv 
et  mandato  2^^'iori  eeqiiiparafur,  and  the  offeror  will  be  held  bound 
by  the  contract  concluded  by  the  offer  {d)  and  unauthorized  acceptance 
and  ordered  specifically  to  perform  it. 

An  a<?ent  who  contracts  in  his  own  name  may  sometimes  be  com-  Specific  per- 

o  "  tormance  by 

pelled  specifically  to  perform  the  contract  [e).  agent 

personally. 


Sect.  2. — T/ie  Stamjpimj  of  the  Contract  for  a  Leafic. 

It  is  material  to  observe  that  the  consolidating  Stamp  Act,  1891  Contract  for 
(54  &  55  Yict.  c.  39),  by  sect.  75,  which  exactly  re-enacts  sect.  96  of  more  than  35 
Stamp  Act,  1870,  also  a  consolidating  Act,  imposes  the  same  stamp  J^^pg^^'^'g  ^® 
upon  a  contract  for  a  lease  as  it  imposes  upon  a  lease  itself  (except  in  Lease. 
the  case  where  the  term  exceeds  35  years),  and  imposes  upon  a  lease 
made  in  conformity  with  a  contract  duly  stamped,  the  duty  of  six- 
pence only  (,/'). 

The  15th  section  of  the  Stamp  Act,  1891,  re-enacting  the  18th  Penalty  for 
section  of  the  Customs  and  Inland  Eevenue  Act,  1888  (51  &  52  Yict.  contracTfOT° 
c.  8)  (treated  hereafter  (ry)  ),  imposes  the  penalty  of  ten  pounds,  to  Lease, 
which  the  intending  lessee  is  liable,  for  not  duly  stamping  a  lease 
executed  after  the  IGth  of  May,  1888,  and  the  75th  section  of  the 
same  Act  imposes  upon  an  ordinary  contract  for  a  lease,  as  above 
mentioned,  the  same  stamp  as  that  imposed  on  the  lease  agreed  for. 
It  is  conceived,  however,  that  the  special  penalty  of  ten  pounds  which 

[y)  Blorev.  Sutton,  SMer.  237;  17R.R.  295;  58  L.  J.,  Ch.  425;  60  L.  T.  687;  37 

7i;  Midf/wai/ V.  TFharfon,  S  Be  Gex,M.  &  W.  E.  434— C.  A.,  questioned  in  Addi- 

G.  677  ;  27  L.  J.,  Ch.  4G  ;    6  H.  L.  Cas.  tional    Note  A.    of    3rd   ed.    of   Fry   on 

238  ;  Forster  v.  Rowland,  7  H.  &  N.  103  ;  Specific  Performance,  but  never  judicially 

30  L.  J.,  Ex.  396;    Babies  v.  Ewing,  35  doubted.     The  case  was  one  of  contract 

L.  J.,  Ex.  194.  to  sell,  but  its  principle  is  equally  appli- 

(r)  Carv  v.  Levbiffston,  35  Beav.  41.  cable  to  that  of  a  conti-act  to  let. 

\a)  Fry,  sect.  509  (4) ;  Maclean  v.  Dunn,  (e)   Saxon  v.  Blake,  29  Beav.  438. 

4    Bing.    722;    Bldqu-ay  v.    Wharton,    6  (/)  See  post,  Appendix  A.     The  law, 

H.   L.  Cas.    238,    296  ;    Bayleij   v.    Fdz-  before    1870   (23    Vict.  c.   lb),   by  which 

maiirice,  8  E.  &  B.  664 ;  9  H.  L.  Cas.  78.  contracts   for   leases   were    first  stamped 

{b)  Manser  Y.  Back,  <3  Hare,  443  ;    Ten-  as   leases    (being,    under    13    «&    14    Vict. 

nbig  V.  Bray,  2  B.  &  S.   502  ;    31   L.  J.,  c.  97,  subject  to  the  common  agreement 

Q.  B.  181..  stamp  only),  excepted  leases  for  not  more 

{c)    Venning  v.  Bray,  supra.  than  seven  years  from  a  similar  provision. 

{d)  Bolton  Partners  Y.  Lambert,  il  Ch.D.  [g)  Post,  Ch.  V.,  Sect.  13. 
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Ch.IV.Sec.2. 

Stauip'uig  of 
the  Contract 
for  a  Lease. 

EfiFect  of  Oral 
acceptance  of 
■written 
proposal. 


is  imposod  on  tlic  lessee  eo  nomine  by  tlie  lotli  section  is  recoverable 
from  a  lessee  only,  and  that  a  party  who  merely  agrees  to  become 
lessee  is  not  subject  thereto. 

It  seems  that  a  Avritten  proposal  accepted  orally  need  not  be 
stamped  as  a  contract  (/*).  But  it  is  otherwise  with  respect  to  a 
document  signed  by  one  party  only,  but  intended  either  as  a  contract, 
or  as  evidence  of  a  contract,  and  not  as  a  mere  proposal  (/) .  When 
an  oral  proposal  is  accepted  in  writing,  such  acceptance  must  bo 
stamped  as  a  contract  (A-). 


Lease  or 
Contract. 


Two 

Eemedies  for 
Breach  of 
Contract  for 
Lease. 


Breach  by- 
Lease  to 
other  Party. 
Ford-r.  Tiley. 


Sect.  3, — Remedies  for  Breach  of  Contract. 

Questions  have  frequently  arisen  whether  a  particular  instrument 
is  to  be  construed  as  an  actual  lease  or  as  a  contract  for  a  lease. 
A  few  of  the  numerous  cases  upon  the  subject  will  be  noticed 
presently  (/).  The  general  result  of  them  may  be  taken  to  be  that 
the  intention  of  the  parties,  as  expressed  in  the  instrument,  is  to  be 
looked  to,  and  that  wliere  a  document  cannot  by  law  operate  as  a 
lease,  the  leaning  of  the  Courts  is  to  construe  it,  if  possible,  as  a 
contract  {m). 

There  are  two  remedies  for  breach  of  a  ralid  contract  or  agreement 
for  a  lease,  either  of  which,  but  not  both,  may  generally  be  adopted 
by  the  intended  landlord,  or  by  the  intended  tenant,  as  the  case  may 
require,  viz.  : — 1.  An  action  to  recover  damages  for  the  breach  («). 
2.  An  action  to  compel  a  specific  performance  of  the  contract. 

An  intended  tenant  may,  in  an  action  for  damages,  recover  back 
any  premium  paid  by  him  (o).  Even  where  the  agreement  is  oral, 
money  expended  by  an  intending  tenant  in  pursuance  of  it,  ex.  gr. 
money  laid  out  upon  alteration  of  the  premises  agreed  to  be  demised, 
is  recoverable  as  upon  a  failure  of  consideration  {p). 

If  the  intending  landlord  disables  liimself  from  granting  the  lease 
agreed  upon  by  making  an  actual  and  inconsistent  lease  to  another 


{h)  Brant  v.  Brown,  3  B.  &  C.  665  ; 
Laing  v.  Smith,  3  F.  &  F.  97. 

(i)  Chanter  v.  Diclinson,  5  M.  &  G.  253; 
2  Dowl.,  N.  S.  838  ;  Ucgarty  v.  Milne,  14 
C.  B.  627. 

(A)  Atherstonc  v.  Bostocl;  2  M.  &  G. 
5li  ;  Chanter  w.  Dickinson,  e,n^T&;  Ucgarty 
V.  Milne,  supra. 

(/)  Ch.  v.,  Sect.  4,  post.  And  see 
them  discussed  in  Davidson  on  Convey- 
ancing. Vol.  v.,  Pt.  1,  pp.  1— IG. 

(;«)  Tuley  v.  MoUelt,  16  C.  B.,  N.  S. 
298. 

(n)  By  Landloed,  &:C. — Bond  v.  Ros- 
Hng,  1  B.  &  S.  371  ;  30  L.  J..  Q.  B.  227  ; 
Foster  v.  Mouland,  7  H.  &  N.   103  ;    30 


L.  J.,  Ex.  396;  Collins  v.  Willmott,  13 
W.  R.  204  ;  Be  Medina  v.  Norman,  9  M. 
&  W.  820  ;  2  D.  &  L.  239  ;  Soiifer  v. 
Brake,  5  B.  &  Ad.  992 ;  Kintrca  v.  Preston, 
1  H.  &  N.  357;  25  L.  J.,  Ex.  287; 
Cocking  v.  Ward,  1  C.  B.  858.  Bt 
Tenant,  &c. — Itollason  v.  Leon,  7  H.  &  N. 
73  ;  31  L.  J.,  Ex.  96  ;  LImjward  v.  Farke, 
16  C.  B.  295;  Jinks  v.  Edwards,  11  Exch. 
775  ;  Uall  V.  Bcttij,  4  M.  &  G.  410. 

(o)  Wrioht  V.  Colls,  8  C,  B.  150;  19 
L.  J.,  C.  P.  60. 

( p)  Ftdbrook  v.  Lawes,  1  Q.  B.  T>.  284  ; 
45  L.  J.,  Q.  B.  17;  34  L.  T.  95.  See  also 
Worthington  v.  Warrington,  8  C.  B.  134  ; 
Eobinson  v.  Harman,  1  Ex,  850. 
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party  before  tlie  day  arrives  for  the  granting  of  the  lease  agreed  upon,  Ch.IV.Sec.  3. 
he  may  be  sued  at  once  by  the  intending  tenant  for  a  breach  of  con-    Remedies  for 

•^  _  "^  °  Breach  of 

tract  in  making  the  actual  lease  {q).  Contract. 

At  common  law  the  intending  lessor,  by  agreeing  to  grant  a  lease,  insufficiency 
impliedly  contracted  that  he  had  title  to  grant  the  lease,  and  if  he  of  Title. 
had  not,  he  was  liable   to  an  action   at   the   suit   of  the   intended 
lessee  (r),  although  the  intended  lessee,  by  a  contract  for  sale  of  the 
agreement,  was  bound  by  no   implied  condition  that  the  intended 
lessor  had  title  (.s) .     By  the  Vendor  and  Purchaser  Act,  1874  (37  &  38  ^°*^^^f^^ 
Yict.  c.  78),  s.  2,  it  is  enacted  that  "under  a  contract  to  grant  or  not  call  for 
assign  a  term  of  years,  whether  derived  or  to  be  derived  out  of  a  ^  ^^  ^^^ 
freehold  or  leasehold  estate,  the  intended  lessee  or  assign  shall  not  i874. 
be  entitled  to  call  for  the  title  to  the  freehold,  &c.  ;  "  and  by  the 
Conveyancing  Act,  1881  (44  &  45  Vict.  c.  41),  "  on  a  contract  to  grant 
a  lease  for  a  term  of  years,  to  be  derived  out  of  a  leasehold  interest, 
with  a  leasehold  reversion,  the  intended  lessee  shall  not  have  the 
right  to  call  for  the  title  to  the  leasehold  reversion."     These  enact- 
ments do  away  with  the  common  law  rule,  the  first  applying  to  the 
case  where  the  intended  landlord  is  a  freeholder,  and  the  second  to 
the  case  where  he  is  a  leaseholder. 

It  is  a  good  defence  to  an  action  for  breach  of  a  contract  to  let  Defences  to 
premises  that  the  intending  tenant  intended  to  use  them  for  a  purpose  Breach, 
forbidden  by  law,  ex.  gr.  for  the  delivery  of  lectures  in  contravention 
of  the  Blasphemy  Act  {i) . 

The  action  for  damages  may  be  brought  in  any  division  of  the  In  what  Court 
High  Court,  but  if  it  be  tried  before  a  judge  with  a  jury,  the  trial  Damages, 
will  be  had  before  a  judge  of  the  King's  Bench  Division  {n).     If  the 
plaintiff  claim  50/.  or  less  as  damages,  the  action  may  be  brought  in 
the  County  Court  {x). 


Sect.  4. — The  Action  for  Sjjcef/ic  Performance. 
Actions  for  the  specific  performance  of  contracts  for  leases  are  by  In  what  Court 

,         T     1.  .     ,       -1  ,-.^r>  •  1    J       ii        /~^^  Action  for 

sect.  34  of    the   Judicatm-e   Act,    1873,   assigned  to  the  Chancery  Specific 
Division  of  the  High  Court.     If  a  defendant  claim  specific  perform-  Terformance. 
ance  by  way  of  counter-claim  in  an  action  brought  in  a  division  other 

{q)  Ford  V.  Tilei/,  6  B.  &  C.  325 ;  5  L.  J.,  {t)   Cowan  v.  MUbourn,  L.  R.,  2  Ex.  230; 

K.  B.  169;  30  E,.  R.  339.    See,  too,  FroH  36  L.  J.,  Ex.  121. 

T.7i;n^A<,  L.  R.    7Ex    111.  (,,)  Judicature   Act,    1873,   ss.   29,  37; 

(n   iitranks  v.  St.  John,  L.  R.,  2   U.  P.  -„->  '                 ir     j    i       i     nu      t\      ■-r:n 

376!  36  L.  J.,  C.  P.  Ill;   16  L.  T.  283  ;  ^™     ^-   ^^"'■^^<"^^-'    '^    ^^-    ^-    '^0- 

15  W.  R.  678.  ^-  ^• 

(s)  Kintrea  v.  Frcston,  1  H.  &  N.  357  ;  (a;)  County  Courts  Act,  1888   (51  &  52 

25  L.  J.,  Ex.  287.  Vict.  c.  43),  s.  56. 
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Ch.  IV. Sec.  4. 

Specific 
Ti'rfoniKvice 
of  Contract 
for  Lease. 

County  Court. 

Combiuatioa 
of  Damages 
■with  S2)ecific 
Performance. 
21  &  22  Vict. 
c.  27,  s.  2. 


Judicature 

Act,  s.  24  (7; 


Combination 
of  Damages 
with  Specific 
Performance. 


tlian  tlie  Chancery  Division,  the  action  will  probably  be  transferred 
to  that  division  {y).  If  the  value  of  the  property  agreed  to  be  demised 
do  not  exceed  500/.,  the  action  for  specific  performance  may  bo 
brought  in  the  County  Court  [z). 

Damages  may  be  awarded  either  in  addition  to  or  in  substitution 
for  specific  performance.  For  by  the  Judicature  Act,  s.  24,  sub-s.  7, 
the  High  Court  has  power  to  grant,  and  *'  shall  grant,"  either  abso- 
lutely or  on  conditions,  "  all  such  remedies  whatsoever  as  any  of  the 
parties  "  to  a  cause  may  appear  to  be  entitled  to  in  respect  of  any  and 
every  legal  or  equitable  claim  properly  brought  forward.  Prior  to 
this  Act,  it  had  been  enacted  by  21  &  22  Yict.  c.  27,  s.  2  (Lord  Cairns' 
Act),  that  "  in  all  cases  in  which  the  Court  of  Chancery  had  jurisdic- 
tion to  entertain  an  application  for  an  injunction  against  a  breach  of 
any  covenant,  contract  or  agreement,  or  against  the  commission  or 
continuance  of  any  wrongfid  act  or  for  the  specific  performance  of  any 
covenant,  contract  or  agreement,  it  should  be  law^ful  for  the  same 
Court,  if  it  should  think  fit  {a),  to  award  damages  to  the  party  in jm'ed, 
cither  in  addition  to,  or  in  substitution  for,  such  injunction  or 
specific  performance  {h).  Under  this  Act  it  was  held  that  a  Court  of 
equity  could  give  damages  only  where  it  could  decree  specific  per- 
formance or  grant  an  injunction  (c),  and  that  when  the  plaintiff  failed 
to  establish  any  covenant,  contract  or  agreement,  of  which  specific 
X^erformance  could  be  directed,  the  Court  had  no  jmisdiction  to  grant 
relief  in  damages  (r/),  but  the  terms  of  sect.  24,  sub-sect.  7  of  the 
Judicatm'e  Act  appear  to  be  more  comprehensive ;  and  it  is  appre- 
hended that  in  a  simple  case  the  King's  Bench  Division  would  grant 
specific  performance  (c). 

Where  A.  agreed  to  grant  a  lease  to  B.  (who  was  to  enter  at  once 
and  expend  money  on  improvements),  with  a  proviso  that  if  he  failed 
within  three  months  to  grant  a  valid  lease  he  would  rejoay  to  B.  the 
amount  of  his  outlay,  and  from  and  after  such  failm-e  B.  should  be 
at  liberty  to  quit,  and  the  contract  should  cease,  except  as  to  B.'s 


(y)  R.  S.  C,  Ord.  LI.  And  see  Id., 
App.  C,  Forms  of  Pleading,  No.  24  ; 
llillman  v.  Muyhcw,  1  Ex.  D.  132  ;  45 
L.  J.,  Ex.  334  ;  34  L.  T.  256  ;  24  W.  K. 
435. 

(z)  County  Courts  Act,  1888,  s.  67, 
8ub-s.  4,  rc-enactinsr  sect.  9  of  the  County 
Courts  Act,  18G7  (30  &  31  Vict.  c.  "142), 
■which  Act  expressly  included  an  agree- 
ment for  a  lease,  held,  in  Wilcox  v. 
Marshall,  L.  R.,  3  Eq.  270,  to  be  im- 
pliedly included  by  the  County  Courts 
Act,  1865,  amongst  the  matters  in  ■which 
an  equitable  jurisdiction  ■was  given  to 
County  Courts. 

(a)  See  Durell  v.  Fritchard,  L.  R.,  1  Ch. 
244  ;  35  L.  J.,  Ch.  223. 


(/')  This  Act  is  repealed  by  the  Statute 
Law  Revision  and  Civil  Procedure  Act, 
1883  (46  &  47  Vict.  c.  49),  but  the  juris- 
diction thereunder  is  still  in  force  either 
by  virtue  of  the  Judicature  Act  or  sect.  5 
of  the  Act  itself.  Per  Baffgallaij,  L.J., 
in  Saijcrs  v.  CoUi/cr,  54  L.  J.,  Ch.  1. 

(c)  Fcrqxmon  v.  Wihon,  L.  R.,  2  Ch. 
77  ;   15  W.  R.  80. 

[d)  Lcwcrs  V.  Earl  of  Shaftesbury,  L.  R., 
2  Eq.  270;  but  in  Howe  v.  Hunt,  31  Beav. 
420 ;  32  L.  J.,  Ch.  36,  an  order  to  assess 
damages  had  been  made  ■where  specific 
performance  could  not  be  granted. 

{(■)  See  Mostyn  v.  If 'est  Mostyn,  ^-c.  Co., 
1  C.  P.  D.  145;  Gathercole  v.  Smith,  7 
Q.  B.  D.  626. 
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{ 
right  to  payment,  and  A.  was  unable  to  grant  a  lease  for  want  of  Ch.IV.Sec.  4.  j 

title  :  it  was  Leld,  that  B.  had  a  lien  on  A.'s  interest  in  the  premises       Specific  j 

for  his  outlay  and  costs  of  suit  (/).     Where  the  defendant  could  not     of  Contract  \ 

obtain  his  lessor's  consent  to  an  underlease,  except  upon  payment  of  /o>-  Lease. 
a  reasonable  and  extra  rent,  specific  performance  was  decreed,  with 
damages  to  be  assessed  against  him  in  the  event  of  his  not  obtaining 
such  consent  {g) .  And  where  a  tenant  for  life  agreed  to  grant  a  lease 
for  thi-ee  lives,  but  had  only  power  to  grant  one  for  his  own  life,  he 
was  decreed  to  perform  his  contract  specifically  pro  tanto,  with  com- 
pensation for  the  difference  in  value  between  the  term  as  granted  and 
the  term  as  agreed  [li) .  In  one  case  the  Court  decreed  specific 
performance  of  a   contract  to  take  a  lease,  but  refused  to  order  a  j 

specific   performance   of   certain  building   stipulations,   and   instead  I 

thereof  directed  an  inquiry  as  to  damages  (/').  But  the  rule  seems  to 
have  been  that  the  Com-t  would  not,  in  addition  to  a  decree  for  specific  j 

performance,   award   damages  for  the   mere   non-performance  of   a  * 

contract,   unless    special    damages   were    proved  (k) .      Even  before  ] 

21  &  23  Vict.  c.  27,  the  Court  would  in  some  cases  award  damages  ■ 

for  want  of  a  literal  performance  of  one  term  of  a  contract  of  v/hich 
specific  performance  was  decreed  (/) .     Thus  it  would  award  compen- 
sation for  the  deterioration  of  the  estate  pending  the  contract ;  and  ! 
in  so  doing  it  in  truth  gave  damages  to  the  purchaser  for  the  loss      .                           ' 
which  he  sustained   by  the  contract  not  having  been  literally  per- 
formed (;») . 

Where  a  contract  in  waiting  respecting  real  property,  in  conformity  Ground  of 
with  the  Statute  of    Frauds,  was  entered  into   between  competent  Specific  ^^  ^ 

parties,  and  was  moreover  in  its  natm-e  and  circimistances  unobjec-  Performance, 
tionable,  it  was  as  much  of  course  for  a  Court  of  equity  to  decree  a  . 

specific  performance  as  it  was  for  a  Cornet  of  common  law  to  give  I 

damages  for  the  breach  of  such  a  contract  (n).  The  original  and  sole 
foundation  of  the  jurisdiction  to  decree  the  specific  performance  of 
contracts  was  simply  this :  that  an  award  of  damages  at  law  would  not  ' 

give  a  party  the  compensation  to  which  he  is  entitled,  that  is,  would 
not  put  him  in  a  situation  as  beneficial  to  him  as  if  the  contract 
were  specifically  performed  (o).  " 

(/)  Middleton  v.  Magnay,  2  H.  &  M.  Frothcro,  7  De  Gex,  M.  &  G.  722. 

233 ;    12  W.  R.  706 ;    HirnUcy  v.  Emery,  {m)  I'helps  v.  Frothcro,  supra.     See  also  , 

L.  R.,  1  Eq.  52  ;  35  L.  J.,  Ch.  6;    Turner  Jaqnes  v.  Millar,  G  Ch.  D.  153  ;    47  L.  J., 

V.  Marriott,  L.  R.,  3  Eq.  744.  Ch.  544  ;    37  L.  T.  151  ;    25  W.  R.  846, 

{g)  Hilton  v.  Tipper,  18  L.  T.  626  ;    16  in  which  the  intending  tenant  recovered  j 

W.  R.  888.  damages    for    loss    of    profits    on    trade  1 

(/()   LesH&  V.  Cromelin,  2  Ir.  Eq.  R.  134.  meant,  to  the  knowledge  of  the  intending  j 

(j)  Kay  V.  Johnson,  2  H.  &  M.  118.  landlord,  to  be  carried  on  upon  the  pre-  i 

{k)  Chinnock  v.   Marchioness  of  Ely,   2  mises.  .J 

H.  &  M.  221 ;  34  L.  J.,  Ch.  399.  («)  Hall  v.  Warren,  9  Ves.  608;  7  R.  R.  i 

(/)  Aubin  V.  Holt,  2  K.  &  J.   66,   70  ;  306. 

Feacock  v.  Fenson,   11  Beav.  355;    Helling  (o)  See   Harnett  v.    Ycilding,   1   Sch.    & 

V.  Limley,  3  De  Gex  &  J.  493  ;  Fhclps  v.  Lef.  553  ;  9  R.  R.  98. 


112 


Ceiap.  IV. — Contract  for  Lease, 


Cn.IV.SEC.4. 

Specific 

FerJ'ormancc 

of  Contract 

for  Lease. 

Of  Tenancy 
from  Yciir  to 
Year,  &c., 
refused. 


Instrument 
void  as  Lease, 
but  good  as 
Contract. 
Parler  v. 
Tuswell. 


Tlio  juriscliction  of  the  Court  to  grant  specific  performance  is  a  purely- 
discretionary  one.  It  seems  tliat  no  decree  will  be  made  where  tlie 
agreed  term  has  expired  or  will  expire  before  a  decree  can  be 
obtained  {p)  ;  nor  where  the  lease  is  to  be  granted  upon  certain 
specified  buildings  being  erected  within  a  limited  time,  which  has 
nearly  elapsed,  and  the  buildings  have  not  been  begun  {q) ,  Specific 
performance  has  been  refused  also  of  a  contract  for  a  yearly 
tenancy  (;•),  But  there  is  no  general  rule  for  refusal.  Specific 
performance  has  been  granted  of  a  contract  for  a  tenancy  deter- 
minable at  the  end  of  the  second  y^ear  (.s),  and  the  right  to  specific 
performance  in  the  case  of  a  tenancy  from  1st  February  to  15th  Sep- 
tember was  clearly  recognized  in  Dc  JBrassac  v.  Marti/ii  (t),  though  a 
decree  was  refused  on  the  ground  of  the  term  agreed  for  having 
expired. 

A  writing  purporting  to  be  a  lease  for  more  than  three  years, 
which  is  void  at  law  as  a  lease  because  not  by  deed  {u) ,  may  be  good 
in  equity  as  a  contract  for  a  lease,  and  enforced  by  a  decree  for  a 
specific  performance,  with  costs  (t').  And  although  such  contract  is 
void  (if  law  as  a  lease,  it  may  nevertheless  be  valid,  even  at  law,  as  a 
contract  for  a  lease,  and  also  with  respect  to  any  express  stipula- 
tions therein  contained  so  as  to  support  an  action  for  breaches  of 
such  stipulations  (?r).  And  the  law  would  probably  be  the  same  with 
respect  to  any  stipulations  to  be  necessarily  implied  from  the  terms 
of  the  contract ;  but  no  action  can  be  maintained  for  not  giving 
possession  at  the  time  appointed  for  the  commencement  of  the  term, 
because  possession  under  a  lease  for  a  certain  number  of  years 
(exceeding  three  years)  was  agreed  for,  and  not  a  possession  as 
tenant  from  year  to  year  upon  the  terms  of  the  intended  lease  so 
far  as  they  are  applicable  to  and  not  inconsistent  with  a  yearly 
tenancy  [x). 

Before  commencing  an  action  for  the  specific  performance  (//)  of  a 
contract  to  grant,  or  to  take  a  lease,  the  complainant  should  con- 


(p)  Nenhit  V.  Meyer,  1  Swans.  226 ; 
Trailers  v.  Northern  Coal  Miniiiq  Co.,  5 
De  Gex,  M.  &  G.  629  ;  25  L.  J.,'Ch.  633. 

{<l)  Asylum  for  Female  Orphans  v.  Watcr- 
hv,  16  W.  R.  1102,  M.R. 

(>•)   Clayton  v.  Jllinyivorth,  10  Hare,  451. 

(«)  lever  v.  A'oJ/Ur,  84  L.  T.  584,  per 
Byrne,  J.,  observing  that  "specific  per- 
formance would  be  granted  even  in  the  case 
of  a  very  short  term  in  a  proper  case." 

(t)  De  Brassac  v.  Martijii,  11  W.  R. 
1020. 

(m)  See  Ch.  V.,  Sect.  2,  post. 

((•)  Parker  v.  Tasuell,  2  De  Gex  &  J. 
657  ;  27  L.  J.,  Ch.  812. 

(m)  Bond  V.  Eosling,  1  B.  &  S.  371  ;  30 
L.   J.,    Q.    B.    227;  Rollason  v.   Leon,   7 


H.  &  N.  73  ;  31  L.  J.,  Ex.  96  ;  Tidey  v. 
Molletf,  16  C.  B.,  N.  S.  298;  33  L.  J., 
C.  P.  235  ;  Hinjnc  v.  Cummings,  16  C.  B., 
N.  S.  421 ;  Hunt  v.  Heoris,  19  C.  B.,  N.  S. 
13;  34  L.  J.,  C.  P.  249. 

(.r)  Brury  v.  Macnamara,  5  E.  &  B.  612  ; 
Fitman  v.  Woodhnry.  3  Exch.  4  ;  Swatmaii 
V.  Ambler,  8  Exch.  72  ;  22  L.  J.,  Ex.  81  ; 
Jinks  V.  Edwards,  11  Exch.  775;  Tress  y. 
Savage,  4  E.  &  B.  36. 

(//)  The  law  and  practice  in  actions  for 
specific  performance  not  only  with  respect 
to  contracts  for  leases,  but  generally,  is 
ably  stated  in  Fry  on  Specific  Performance 
(a.d.  1892,  3rd  ed.,  by  the  Author  when 
Lord  Justice  Fry,  and  his  son,  Mr.  E.  P. 
Ery) ;  and  i)fl;r<  on  Vendors  and  Purchasers, 
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sider:  1.  "WTiether  the  contract  is  so  complete  and  unobjectionable  in  Ch.IV.Sec.  4, 
every  respect,  that  a  Court  of  equity  will  enforce  it  by  a  decree  for    _  Specific 

.  i-       J  •  1  •  cd    •      i.        Performance 

specific  jDerformance  ;  2.  Whether  the  proposed  evidence  is  suincient ;  of  Contract 
3.  Whether  any  and  what  notice  should  be  given,  or  demand  made,  /o?"  Lease. 
or  draft  lease  tendered  or  other  act  done  (s)  by  the  complainant  What  Com- 
before  the  commencement  of  the  action  ;  4.  Who  should  be  plaintiff  gho'uld^con- 
or  plaintiffs,  and  who  should  be  made  defendant  or  defendants ;  sider  before 
5.  On  whom  the  costs  of  each  party  will  probably  fall ;  6.  Whether  Action. 
any  other  and  what' remedy  is  preferable. 

An  action  for  specific  performance  cannot  be  maintained  after  the 
plaintiff  has  recovered  damages  for  non-performance  of  the  con- 
tract (r/) ;  but  he  may  apply  for  alternative  remedies  in  the  same 
action. 

Time  is  not  generally  considered  as  of  the  essence  of  the  con-  Time, 
tract  (i).      "A   Court   of   equity   will  indeed   relieve   against,  and  Essence  of 
enforce,  specific  performance,  notwithstanding  a  failm-e  to  keep  the  Contract, 
dates  assigned  by  the  contract,  either  for  completion,  or  for  steps 
towards  completion,  if  it  can  do  justice  between  the  parties,  and  if 
there  is  nothing  in  the  express  stipulations  between  the  parties,  the 
nature   of   the   property   or   the   surrounding   circumstances,  which 
would  make  it  inequitable  to  interfere  with  and  modify  the  legal 
right.     This  is  what  is  meant,  and  all  that  is  meant,  where  it  is  said, 
that  in  equity  time  is  not  the  essence  of  the  contract "  (f). 

An  underlease  with  compensation  will  not  be  decreed  where  the  Sublease, 
defendant  has  contracted  for  a  lease  ((/). 

(a)   Oral  Contract  icith  j^nrt  Performance. 

Although  a  mere  oral  contract  for  a  lease  cannot  be  sued  upon  Oral  Con- 
as  such,  an  action  for  a  specific  performance  can  be  maintained  if  the  ^I'^ctj^'ifcli 
terms  of  such  contract  be  distinctly  proved  or  admitted,  and  there  formance. 
has  been  a  sufficient  part  performance  of  the  contract  to  take  it  out 
of  the  operation  of  the  Statute  of  Frauds  {e).     The  principle  upon 
which  Courts  of  equity  exercise  their  jurisdiction  in  decreeing  specific 

Ch.  XVIII.  (6th  ed.,  a.d.   18S8),  to  each  Davis  v.  Bone,  2  Sch.  &  Lef.  341,  347  ;  9 

of  which  works  frequent  reference  will  bo  R.  R.  89  ;  Cartan  y.  Bury,  10  Ir.  Ch.  R. 

made.  387  ;    IVebb  v.  Hughes,  L.  R.,  10  Eq.  281  ; 

(~)  Anbin  v.  Holt,  2  Kay  &  J.  66,  70  ;  Malins,  V.-C. 

25  L.   J.     Ch.   36;  Faulkner  v.  Llewelhin,  ,.    rr-n           m            t     -d       o   /-ii,     ^i 

31  L  J     Ch    549-  Lancaster  y   De  Traf-  ^   TiUeyy.  Thomas,  L.  R.,    3  Ch.   61, 

ford,  k'L.  i.,  Ch.   554  ;  Forr'er  v.  Nash,  JJ]  ^''*^'"^*  ^-  ^'''y^  ^  ^«  ^«^'  ^-  ^  ^^ 

35  Beav.  167  ;   14  W.  R.  8.     Sometimes  '^^*- 

the  concurrence   (in  a  lease)   of   a   third  i'^)  Madeley  v.  Booth,   2  De  G.  &  Sm. 

person  having  an  equitable  interest  in  the  718  ;  Barlington  v.  Hamilton,  1  Kay,  557, 

property  may  be  necessary  :  Reeves  v.  Gill,  ^^8. 

1  Beav.  375 ;  49  R.  R.  386.  [e)  Fry,   ss.   555—614  ;  Price  v.   Salus- 

(«)  Sainter  v.  Ferguson.  1   Mac.  &  Gor.  burg,  Bart.,  32   Beav.  446;   32  L.  J.,  Ch. 

286  ;  Fry,  s.  94  ;  Dart,  V.  &  P.  1217.  441  ;  affirmed,  Dom.Proc,  14L.T.,  N.  S. 

(b)  Dart,  V.  &  P.,  Ch.  X.  ;  Fry,  s.  1057  ;  110. 

L.T.  8 
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Ch.  IV.  Sec.  4. 

Spec'tjic 

Ferforniance 

of  Contract 

for  Lease. 

What  Acts 
of  Part 
Performance 

arc  or  arc  not 
sufiScient. 


Outlay  by 
Sub-lessee. 


performance  of  a  parol  contract  accompanied  by  part  performance, 
is  tlie  fraud  and  injustice  wliich  would  result  from  allowing  one 
party  to  refuse  to  perform  his  part,  after  part  performance  by  the 
other  upon  the  faith  of  the  contract  (./). 

In  equity  tlie  acts  of  part  performance  must  be  such  as  are  referable 
to  the  contract  as  alleged,  and  consistent  with  it  {g)  ;  and  such  as 
cannot  be  referred  to  any  other  title  than  the  alleged  contract,  nor 
be  considered  done  with  any  other  view  or  design  than  to  perform 
it  (//).  Therefore  the  mere  possession  by  the  tenant  is  not  sufficient, 
because  that  may  be  referred  to  his  character  as  tenant,  under  the 
implied  tenancy  created  by  entry  (^■).  So  the  expenditui'e  by  the 
tenant  of  moneys  on  the  farm  in  the  ordinary  course  of  husbandly, 
is  no  part  performance  of  a  contract  for  a  lease,  but  attributable  to 
his  implied  tenancy  (/>•).  But  possession  and  special  expenditure  by 
the  tenant,  provided  that  it  be  such  that  would  be  likely  to  take 
place  only  in  the  pursuance  of  such  a  contract  as  that  alleged,  and 
it  be  with  the  privity  of  the  other  party,  is  an  act  of  part  perform- 
ance :  as  where  the  tenant  enters  and  builds,  or  causes  expensive 
alterations  to  bo  made  (/). 

An  outlay  by  a  sub-lessee,  made  with  the  knowledge  and  approval 
of  the  party  agreeing  to  grant  the  lease,  has  been  held  to  be  as  much 
part  performance  as  if  it  had  been  the  outlay  of  the  tenant  himself  {ni). 
The  laying  out  of  considerable  sums  of  money  by  a  person  who 
enters  under  a  contract  for  a  long  tenn,  is  rationally  to  be  referred 
to  such  contract,  rather  than  to  the  mere  tenancy  at  will  to  be 
implied  from  such  entry  («).  After  such  expenses  have  been  incurred 
on  the  faith  of  a  lease  agreed  to  be  granted,  it  would  be  fraudulent 
and  inequitable  for  the  landlord  to  refuse  to  grant  such  lease  (o) ; 
but  this  cannot  be  said  of   the  ordinary  expenditm^e  of  a  tenant. 


(/)  Bucl-masfrr  v.  TTarrop,  7  Vcs.  Sil  ; 
6  R.  R.  132;  9  R.  R.  212;  Mundny  \. 
Jolliffe,  5  Myl.  &  Cr.  177  ;  9  Sim.  41  ;  48 
R.  R.  262 ;  Grrffori/  v.  mison,  2  Hare, 
690  ;  Fry,  s.  562  ;  Wilson  v.  TFest  Hartle- 
pool R.  Co.,  34  L.  J.,  Ch.  241 ;  13  W.  R. 
361,  L.JJ.  ;  Caton  \.  Caton,  L.  R.,  1  Ch. 
137,  148. 

[g)  Tomkuison  v.  Straight,  17  C.  B.  697; 
Faxlkner  v.  Llen-ellyn,  31  L.  J.,  Ch  649  • 
11  W.  R.  1055  ;  12  W.  R.  193  ;  roiccll  v! 
lover/rove,  8  De  Gex,  M.  &  G.  357  ;  JPrice 
V.  Salmliuri/,  32  Beav.  446  ;  32  L.  J.,  Ch. 
441  ;  afBrmed,  Dom.  Proc,  14  L.  T.  110; 
Kioui  V.  Fabian,  L.  R.,  1  Ch.  Ap.  35,  40  ; 
35  L.  J.,  Ch.  140. 

(/()  See  Maddison  v.  Alderson,  8  App. 
Cas.  473  ;  52  L.  .J.,  Q.  B.  737  ;  49  L.  T 
303;  31  W.  R.  820. 

(«■)  Wills  V.  Stradling,  3  Yes.  378  ;  4 
R.  R.  26  ;  Morphett  v.  Jones,  1  Swans. 
181 ;  Faulkner  v.  Llewellyn,  31  L.  J.,  Ch. 


549  ;  12  W.  R.  193.  But  see  Pedn  v. 
Cooinhs,  3  Sm.  &  Giff.  449  ;  1  De  Gcx  k 
J.  24  ;  3  Jur.,  N.  S.  307,  847  ;  Miller  v. 
Finlau,  5  L.  T.  510. 

{k)  Brennan  v.  Bolton,  2  Dru.  &  W. 
349;  Fry,  s.  561. 

(0  Wills  V.  Slradlinr/,  3  Ves.  378;  4 
R.  R.  26 ;  Stockley  y.  Stockley,  1  V.  &  B. 
23  ;  12  R.  R.  184  ;  Toole  v.  Medlicott,  1 
Ball  &  B.  393  ;  Sutherland  v.  Brigqs,  1 
Hare,  26  ;  3Iundy  v.  Jolliffe,  5  Myl.  &  Cr. 
167  ;  48  R.  R.  262  ;  Surcome  v.  Fimiigcr, 
3  De  Gex,  M.  &  G.  571.  And  see  Farrell 
V.  Davenport,  8  Jur.,  N.  S.  862,  1043. 

{m)  Williams  v.  Evans,  L.  R.,  19  Eq. 
547;  44  L.  J.,  Ch.  319. 

(«)  Fry,  s.  585  ;  Farrell  v.  Davenport, 
3  Giff.  363  ;  8  Jur.,  N.  S.  862,  1043. 

(o)  Frame  v.  Dawson,  14  Ves.  386  ; 
9  R.  R.  304  ;  JJndsay  v.  Lynch,  2  Sch.  & 
Lef.  1  ;  9  R.  R.  54. 
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Wliere  a  tenant  under  a  term  alleged  tlie  rebuilding  of  a  party- wall,  Ch.IV.Sec.4. 
wliicli  was  in  a  ruinous  state  during?  his  term,  as  part  performance  of       Specific 

.  Ill       Fcrformance 

a  contract  by  liis  landlord  to  grant  a  renewed  term  :    it  was  neld,     of  Contract 
that  the  act  was  equivocal,  as  it  might  have  been  done  by  him  as     •^"''  ^''^^''- 
well  in  respect  of  his  title  under  the  old  term,  as  under  the  alleged 
contract  for  a  renewed  term  (^j). 

In  Nunn  v.  Fahian,  a  landlord  having  verbally  agreed  with  his  Payment  of 
tenant  to  grant  him  a  lease  for  twenty-one  years  at  an  increased  rent,  ^^g^^?^^ 
with  the  option  of  purchasing  the  freehold,  died  before  the  execution  Nunn  v. 
of  the  lease.      Before  his  death  the  tenant  had  paid  one  quarter's  •^'^**""- 
rent  at  the  increased  rate.     It  was  held,  that  this  constituted  a  suffi- 
cient part  performance  of  the  contract  to  take  the  case  out  of  the 
Statute   of   Frauds,    and  specific  performance  was  decreed  {q)  ;  but  Payment  in 
mere  continuance  of   possession  under  a  contract  for  a  lease  at  an 
unaltered  rent  would  not  be  enough  (r)  ;  nor  is  a  payment  in  advance 
upon  an  original  contract,  without  possession,  as  follows  from  the  case 
in  which  a  furnished  flat  was  taken  at  a  weeklj^  rent  on  a  tenancy  to 
commence  in  a  week's  time,  and  payment  for  the  first  week  followed 
by  repudiation  having  been  made  :  an  action  for  rent  in  respect  of 
many  subsequent  weeks  failed  (s) . 

Continuance  of  possession  taken  before  the  parol  contract  may,  if  Continuance 

■^  •  J  p  of  Possession 

unequivocally  referable  to  the  contract,  constitute  part  performance,  taken  before 
This  was  held  by  Kekewich,  J.,  in  a  case  where  the  terms  of  the  oral  Q^j^'^^j^gj. 
contract  had  been  put  into  a  draft  lease  embodying  with  a  very  slight 
exception  the  expressed  intention  of  both  parties,  where  the  intending 
tenant  was  let  into  possession  the  day  before  the  draft  lease  was 
read  to  the  intending  landlord  by  the  intending  tenant's  solicitor 
who  had  prepared  it,  where  the  intending  tenant  had  executed  a 
counterpart,  but  the  intending  landlord  had  not  executed  the  lease, 
and  where  rent  had  been  regularly  paid  in  accordance  with  the  draft 
lease  {t). 

Where  a  contract  in  writing  for  a  three  years'  tenancy  reserved  to  New  Lease, 
the  tenant  the  option  of  requhing  a  twenty-one  years'  lease  at  the 
expiration  of  the  prior  term,  Y.-C.  Whjram  appears  to  have  considered 
that  the  tenant's  verbal  notice  of  an  intention  to  take  the  new  lease, 
accompanied  by  retention  of  possession,  was  binding  upon  him  {>(). 
The  possession  of  a  tenant  after  the  exphation  of  his  lease,  under  a 
contract   for   a  renewed  lease,  has  been  held  a  sufficient  part  per- 

[p)  Frdiiw  V.    Daivson   and   Lindsay  v.       Ex  parte  Brachj,  15  "W.  R.  753. 
ii/«fA   supra.  (,)    -r;,„,.,^,y  ^    j,^^j^^^  70  L.  J.,  Q.  B. 

or}V  ^'""A.  ''■  ^"^*«"'  \-  ^■'   1   Ch.  35  ;  91  .  49  w.  il.  281,  per  Bigham,  J. 
35  L.  J.,  Ch.  140  ;    applied  in  Miller  and  '  i  o         > 

Aldworth  v.  Sharp,  [18991  1  Ch.  622  ;    68  (0  Eodson  v.  Heuland,  [1896]  2  Ch.  428; 

L.  J.,  Ch.  322;   80  L.  T.  77;    47  W.  R.  Go  L.  J.,  Ch.  754;  74  L.  T.  811 ;  44  W.  E. 

268,  per  Byrne,  J.  C84,  per  Kekewich,  J. 

(*•)  Re  National  Savings  Ba)ik  Association,  (a)  Bcatsony.  Nicholson,  6  Jur.  620. 

8(2) 
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Chap.  IV. — Contract  for  Lease. 


Ch.  IV.  Sec.  4. 

Specific 
Pcrforuwncc 
of  Contract 
for  Lease. 


Terms  must 
be  certain. 


Execution  of 
Repairs. 

ShiU'ihecr  v. 
Jar  vis. 


formance  (r),  and  so  has  the  possession  of  a  stranger  nnder  an  express 
or  implied  contract  for  a  lease  («') .  It  has  also  been  held,  that  the 
giving  np  a  business,  coupled  with  possession,  was  part  performance, 
although  the  tenant  agreed  to  pay  nothing  but  ground  rent,  rates  and 
taxes  (,?•). 

But  the  Court  will  not  decree  a  specific  performance,  although 
possession  has  been  taken,  iinless  the  terms  of  the  contract  are 
clearly  proved  {y)  ;  nor  if  any  of  the  terms  are  uncertain  (::) ;  although 
vagueness  of  language  in  a  contract  may  sometimes  be  cured  by 
evidence  of  surrounding  circumstances,  and  of  the  subsequent  conduct 
of  the  parties  [a) .  The  doctrine  of  part  performance  of  a  parol 
contract  is  not  to  be  extended  by  the  Court,  and  it  is  inapplicable  in 
a  case  where  a  trustee  has  a  power  to  lease  at  the  request  in  writing  of 
a  married  woman,  which  has  not  been  made  {h). 

In  SJiillibcer  v.  Jar  vis,  after  an  offer  had  been  made  by  a  plaintiff 
to  take  a  lease  of  a  farm  from  the  defendant,  a  draft  was  prepared 
by  the  defendant's  solicitors,  and  approved  of  by  the  plaintiff  with 
some  alterations,  and  was  afterwards  altered  by  the  defendant  him- 
self, and  left  by  him  with  his  solicitors,  for  the  purpose  of  its  being 
ascertained  whether  the  plaintiff  would  agree  to  the  alterations.  On 
theii'  submitting  it  to  him  he  agreed  to  the  alterations,  but  no 
contract  was  signed.  A  part  of  the  terms  was,  that  the  plaintiff 
should  execute  certain  repairs  before  the  lease  was  granted.  The 
plaintiff  was  put  into  possession  by  the  direction  of  the  defendant's 
solicitors,  and  executed  some  repairs.  It  was  held,  that  although  the 
plaintiff  might  have  been  let  into  possession  without  authority  from 
the  defendant,  there  was  a  concluded  contract  for  a  lease  on  the 
part  of  the  defendant,  and  a  sufficient  part  performance  to  take  the 
case  out  of  the  Statute  of  Frauds,  and  specific  performance  was 
decreed  (c) .  Where  the  plaintiff  and  the  defendant  agreed  that  when 
a  certain  house  belonging  to  the  plaintiff  should  be  completed  and 
finished  fit  for  habitation,  the  plaintiff  would  grant  to  the  defendant 
a  lease  of  such  house  for  twenty-one  years,  and  the  defendant  took 
possession  before  the  house  was  completed,  and  occupied  it  for  a  year ; 
but  refused  to  pay  rent  or  execute  the  lease  until  the  house  should  be 
completed  and  finished  fit  for  habitation  :  whereupon  the  plaintiff 
filed  a  bill  for  specific  performance,  and  moved  tliat  the  defendant 


if)  Dou-cll  V.  Beiv,  1  You.  &  Coll.  C.  C. 
31.^> ;  Dart,  V.  &  P.  1136,  1137. 

{ic)  Fry,  s.  578  ;  Greqoni  v.  MighcU, 
18  Ves.  328;  11  R.  R.  207;  I'ain  v. 
Coombs,  3  Sm.  &  Gif.  449 ;  1  De  Gex  &  J. 
34,  46;  3  Jur.,  N.  S.  307,  847. 

[x)   Coles  V.  nikington,  L.   R.     19  Eq 
174;  31  L. T.  422. 

[y)  Mortal  \.  Lyons,  8  Ir.  Ch.  R.  112. 


{£)  Reynolds  v.  Waring,  1  You.  34G  ; 
Frice  V.  Assheton,  1  Y.  &  C.  441. 

(rt)  Oxford  Y.  Provand,  L.  R.,  2  P.  C.  C. 
135  ;  Coupland  v.  Arrotosmith,  18  L.  T. 
755. 

{b)  Tkillips  v.  Edwards,  33  Beav.  440. 

{c)  Shillibeer  v.  Jarvis,  8  De  Gex,  M.  &  G. 
79. 
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might  be  ordered  to  pay  the  year's  rent  into  Court ;  the  motion  was  ch.iV.Sec.  i. 

refused  with  costs  (^0-  .       ,.    ^    ra-formLe 

Of  course  the  oral  contract,  of  which  the  part  performance  is  rehed     of  Contract 
on,  must  be  of  such  a  nature,  i.e.,  so  definite  and  unobjectionable,  that     f"''  ^"'''- 
if  it  had  been  in  writing,  and  duly  signed,  the  Court  would  have  Oral_  Contract 
decreed  specific  performance  of  it  {c) .  definite, 

(b)   There  must  be  a  complete  Contract. 
"Whether  the  contract  be  proved  by  one  or  more  writings  (/),  or  by  There  must  be 

,  ,         f  L  £  f   \     ^  complete 

parol  evidence,  coupled  with  sufiicient  acts  of  part  performance  (r/j,  Contract, 
there  must,  in  each  case,  be  a  complete  contract  [li).     An  escrow  or  Escrow, 
writing,  delivered  subject  to  a  condition  which  has  not  been  per- 
formed, is  not  sufficient  (/).      A  mere  proposal  to  offer  or  take  a  lease  Unaccepted 
does  not,  before  acceptance  thereof,  constitute  a  complete  contract.  ^^^2""^' 
The  acceptance,  to  be  operative,  must  be  unequivocal,  unconditional,  Accepta,nce 
and  without  variance  of  any  sort  between  it  and  the  proposal  (A-),  is  sufficient, 
and  communicated  to  the  other  party  within  a  reasonable  time  (/). 
The  proposal  or  offer  may  be  revoked  at  any  time  before  such  accept-  Revocation  of 
ance  {m) ;  but  not  afterwards  (»)•      Unless  the  proposal  or  offer  be  ^™J^^^^^" 
accepted  without  unreasonable  delay  a  revocation  thereof  may  be  Acceptance, 
implied;  for,  in  the  absence  of  any  special  stipulation  to  the  con- 
trary, it  is  always  subject  to  an  implied  condition  that  it  be  accepted 
within  a  reasonable  time,  what  time  is  reasonable  being  a  question  of 
fact  (o).     An  unaccepted  offer  does  not  bind  the  land,  nor  the  trustees 
of  the  person  making  the  offer,  on  his  becoming  a  bankrupt  {p).      So 
long  as  a  proposal  or  offer  is  an  existing  one,  i.e..,  until  it  has  been 
accepted  or  revoked,  expressly  or  by  implication,  the  other  party  may, 
by  accepting  it  pm-ely  and  simply,  without  any  addition  or  other 
alteration  whatever,  make  it  a   contract  ((?)  ;    nor  is  an  acceptance 

{d)  Taulhner  v.  UcweU)jn,  ?,l  L.  J.,  Ch.  Uurjton,  3  Drew.    523  ;  25  L.   J.  Ch.  662 

549;  11  W.    R.    1055;   12  W.   E,.    193;  (sending  of  draft  lease  held  not  sufficient) ; 

andsee  Jfo^WfM  V.  /S'«o/ri«/(f,  29  Beav.  G41;  Foster  v.   Rowland,  7  H.   &  N.    103;  30 

31  L.  J.,  Ch.  44  ;  4  De  Gex,  F.  &  J.  143.  L.  J.,  Ex.  396. 

{>■)  Fry,   ss.  572,    573  ;   Thunne  v.    Ld.  {I)  See  Brogdcn  v  Metropolitan  11.    Co., 

GlengaU,  2  H.  L.  Cas.  158.  2  App.  Cas.  692. 

(/)  Ante,  p.  100.  {ni)    Warner  v.  WilUngton,  3  Drew.  523  ; 

((/)  Ante,  p.  113.  25  L.  J.,   Ch.  662  ;  Jaclcson  v.  Oglandcr,  2 

(>/)  Jackmn  v.  Oglandcr,  2  H.  &  M.  465  ;  H.  &  M.  465  ;  13  W.  R.  936  ;  Itummens 

13  W.  R.  936  ;  Ictversy.  Earl  Shapcsbury,  v.  Itohbins,  11  Jur.,  N.  S.  631  ;   13  W.  R. 

L.  R.,  2  Eq.  270  ;  16  L.  T.  135  ;  Bankart  979,  L.JJ. 

V.  Tuinant,  39  L.   J.,  Ch.  809;   23   L.  T.  {n)  See   Babies   v.    Wood/all,   6    C.    B., 

137.     And  see  generally,  Chitty  on  Con-  N.  IS.   657  ;   Coivleg  v.  JFatts,  17  Jur.   72, 

tracts,  13th  ed.,  Ch.  II.,  sect.  1.  M.R. 

(«)    Wheatey.  Hall,  17  Ves.  80;  Pymv.  (o)    irillianisY.  Williams,  17  Beav.  213. 

Caw^^JeW,  6  E.  &  B.  370  ;   Gudgeny.  Bessett,  (p)  Meynell  v.   Surtees,    2   Sm.    &  Giflf. 

Id.  986  ;  Millership  v.  Brooks,  5   H.  &  N.  101  ;    1  Jur.,  N.  S.  737. 
797;  27  L.  J.,  Ex.  369.  {'/)  Bnnmann  v.   James,    L.    R.,    3    Ch. 

[k)  Fry,  ss.  269—316;    Warner  y.  Wil-  50S  ;   16  W.  R.  877. 
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Spccijic 
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of  Contract 
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Counter- 
Proposal. 


After  a 
Counter- 
Proposal  the 
original  offer 
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Correspond - 
once  after  a 
Proposal. 


Sig^ned  Pro- 
posal, binding 
after  Oral 
Acceptance. 


by  writ  nig  necessary  (y),  uuloss,  indeed,  by  tlie  terms  of  tlio  proposal, 
an  agreement  or  contract  in  writing  is  to  be  made  (.s). 

An  acceptance  of  a  proposal  or  offer,  subject  to  any  new  term  or 
other  variation,  amounts  only  to  a  cpunter-proposal,  which  must  be 
accepted  purely  and  simply  before  there  will  be  any  complete  con- 
tract {t).  AYhere  the  proposal  or  offer  is  agreed  to,  but  a  different 
day  is  named  for  possession  to  be  given,  that  is  not  sufficient  as  an 
acceptance  (//).  The  acceptance  of  a  proposal  for  a  lease,  adding, 
"  We  hope  to  give  you  possession  at  half-quarter  day,"  has  been 
held  sufficient,  tlie  latter  words  having  no  legal  operation  (.').  But 
there  is  no  complete  contract  if  terms  be  offered  for  a  lease  and 
accepted  for  a  sub-lease  (//),  or  if  a  particular  covenant,  such  as  not  to 
assign  without  licence,  be  'not  agreed  to  (~),  or  if  even  the  questions 
as  to  the  costs  of  the  coimtorpart,  and  by  whom  it  should  bo  engrossed, 
are  left  open  {a). 

After  a  counter-proposal  the  party  making  it  cannot  accept  the 
first  proposal,  so  as  thereby  to  make  it  binding  as  a  contract.  There- 
fore, where  the  owner  of  a  farm  offered  to  sell  it  to  A.  for  1,000/.  ; 
upon  which  A.  wrote  offering  950/.,  which  was  refused,  and  then  A. 
signified  his  acceptance  of  the  original  offer  :  it  was  held,  that  there 
was  no  contract  between  the  parties,  and  a  specific  performance  was 
refused  [h) .  It  not  unfrequently  happens  that  when  a  proposal  or 
offer  is  made  a  correspondence  takes  place  upon  the  subject,  and 
it  is  sometimes  difficult  to  say  whether  the  result  of  such  correspon- 
dence— the  construction  of  which  is  for  the  Court,  not  for  a  jmy — 
shows  a  complete  contract  or  merely  a  series  of  unaccepted  proposals 
and  counter-proposals  {c).  Letters  will  not  constitute  a  contract  which 
the  Court  will  siiecifically  perform,  unless  the  answer  is  a  simple 
acceptance,  without  the  introduction  of  a  new  term  {d). 

A  written  proposal  or  offer  •signed  by  the  defendcuit  and  accepted 
orally  by  the  plaintiff,  is  sufficient  to  satisfy  the  statute  {e).  But  a 
written  proposal  or  offer  signed  by  the  plaintiff  must  be  assented  to 


{r)  See  Reussv.  Pichdey,  L.  E.,  1  Ex. 
342  ;  Fry,  s.  202.  Tlie  acceptor  however 
cannot  himself  be  sued  on  the  parol  ac- 
ceptance :  Fry,  s.  294. 

(»)  See  London  Lock  Co.  v.  Sliinolt,  8 
E.  &  B.  347  ;  27  L.  J.,  Q.  B.  347. 

{t)  See  Iloncyman  v.  Marryatt,  21  Beav. 
14 ;  26  L.  J.,  Ch.  61'J  ;  G  H.  L.  Gas.  1-12. 

(m)  Itoutledf/e  v.  Grant,  4  Bing.  G.53  ;  6 
L.  J.,  C.  P.  i66  ;  29  R.  R.  672. 

(jt)  Clive  V.  Beaumont,  1  De  Gex  &  S. 
397  ;  see  also  Johmon  v.  King,  2  Bing. 
270. 

(y)  Holland  X.  Eyre,  2  Sim.  k  Stu.  194. 

(z)  lAtcas  V.  James,  7  Hare,  410. 

[a)  Fomter  v.  Houland,  7  H.  &  N.  103  ; 
30  L.  J.,  Ex.  396.     Compare  this  with 


Shillibccr  v.  Jarvis,  8  De  Gex,  M.  &  G. 
79,  ante,  j).  IIC.  And  see  Jackson  v. 
Oylander,  2  H.  &  M.  465  ;  13  W.  R.  936, 
where  the  lease  had  been  settled  on  both 
sides  and  engrossed  pursuant  to  an  oral 
contract :  held,  no  sufficient  contract. 

[b)  Eydey.  Wrench,  3  Beav.  334. 

[c)  See  Honey  man  v.  Mam/atl,  21  Beav. 
14;  26  L.  J.,  Ch.  619;  6  H!  L.  Cas.  112; 
liidyivay  v.  Wharton,  6  H.  L.  Cas.  238  ; 
27  L.  J.,  Ch.  46  ;  Bcattmann  v.  James, 
L.  R.,  3Ch.  oOS;   16  W.  R.  877. 

{d)  Wriyht  V.  St.  George,  12  Ir.  Ch.  R. 
226. 

{e)  lieiiss  V.  Fickskv,  L.  R.,  1  Ex.  342  ; 
4  H.  &  C.  588  ;   14  W.  R.  924. 
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hi  icritinrj  hij  the  defendant  to  bind  him  and  to  satisfy  the  statute  (/).  Ch.IV.Sec.  4. 
The  acceptance  of  a  proposal  by  a  corporation  must  generally  be  imder    ^  Spedjic 
their  common  seal,  or  pursuant  to  the  express  provisions  oi  some  Act     of  Contract 
of  Parliament,  before  there  will  be  any  contract  {cj).  ■^"''  ^^^^''- 

A  written  proposal  or  offer,  which  is  accepted  orally,  need  not  be  Stamp, 
stamped  as  a  contract  {Ji). 

(c)   Contract  subject  to  pre^xiration  of  Formal  Contract. 

There  is,  of  course,  no  binding  contract  when  the  writing  appears  If  Terms 
only  to  be  terms  agreed  on  an  a  Jjask  for  a  contract,  and  not  the  con-  subject  to 
tract  itself  {i) ;  or  where  it  provides  that  any  of  the  terms  are  to  be  further  Nego- 
afterwards  settled  [k)  ;  or  where  it  is  expressed  to  be  "  subject  to  the  there  is  no 
preparation  and  approval  of  a  formal  contract  "  (/)  ;  or  subject  to  a    °^  "^^^  ' 
contract  to  be  settled  between  the  plaintiff's  solicitors  and  the  defen- 
dant {m)  ;  or  subject  to  the  terms  of  the  draft  lease  being  "reason- 
able in  the  estimation  "  of  the  defendant  {n)  ;  or  where  there  appears 
any  design  of  further  negotiation  (o).     The  Court  will  refuse  to  act 
■where  it  only  rests  reasonably  doubtful  whether  what  passed  was  only 
treaty,  let  the  progress  towards  the  confines  of  contract  be  more  or 
less  {p).     But  the  mere  fact  that  the  parties  have  expressly  stipulated 
that  there  shall  afterwards  be  a  formal  contract  prepared  does  not  by 
itself  show  that  they  continue  merely  in  negotiation  [q) .     Therefore 
correspondence  about  the  taking  of  a  house  was  held  to  constitute  a 
sufhcient  contract,  though  the  agent  of  the  lessor  accepted  the  offer 
thus: — "  These  terms  I  have  submitted  to  Mrs.  S.,  and  I  am  autho- 
rized to  say  they  are  accepted,  and  that  her  solicitor  will  di-aw  up  a 
proper  contract  for  signature,  which  I  will  forward  to  you"  (r),  and  an 
acceptance  by  a  party  merely  expressed  to  be  subject  to  the  approval 
of  his  solicitor  will  it  seems  bind  him  (.s).      Thus,  where  the  defen- 
dant offered  to  take  a  lease  of  a  number  of  houses  from  the  plaintiff, 
by  a  letter  ending,  "  such  lease  to  be  approved  in  the  customary  way 

(/)  Felthouse  v.  Bindley,  11  C.  B.,  N.  S.  4  App.  Cas.  311,  and  many  other  cases. 

869.  {m)  Ilaney  v.  BarnanVs  Iiui,  50  L.  J., 

((7)  londoii  Bocks  Co.  v.  Shimtt,  8  E.  &  Ch.  750  ;  45  L.  T.  280,  per  Fry,  J. 

B.  347;    27  L.  J.,  Q.  B.  347;    H'liyh  v.  (?«)    mico.v  v.   Bedhead,  49  L.   J..  Ch. 

Xorth  Brierhj  Union,   1   E.,  B.  &  E.  873,  539;   28  W.  E.  795,  per  Hall,  V.-C. 

883:   28  L.  J.,  Q.  B.  62;   Copper  Miners  of  (o)    Tauney  v.    Crowthcr,   3   Bro.    C.    C. 

England  Co.  v.  Fo.r,  16  Q.  B.  229.  318  ;   Stratford  v.  Bosicorth,  2  V.  &  B.  341. 

(Vi)  Brant  v.  Brown,  3  B.  &  C.  665.  {p)  Huddlestone  v.  Briscoe,  11  Ves.  592  ; 

(i)  Frost  V.  Jfoidton,  21  Bcav.  496.  Jackson  v.  Oglander,  2  H.  &  M.  465  ;    13 

{k)   Wwd  Y.Midgleij,  5  De  Gcx,  M.  &  G.  W.  R.  936  ;  Fry,  s.  343. 

41  ;  Honeifman  v.  Jfarrijatt,  21  Beav.  14  ;  {q)  Eossiter  v.   Jfillcr,    3  App.   Cas.   at 

26  L.  J.,  Ch.  619 ;  6  H.  L.  Cas.  112.  p.  1151. 

[1)    Winn  V.  Ball,  7  Ch.  D.  29;  47  L.  J.,  (/•)  Skinner  v.  jrBowaU,  2  De  Gex  &  S. 

Ch.    139  ;    26  W.   R.  230  ;    Bonncwc/l  v.  265. 

Jenkins,  8  Ch.  D.  70.     And  see  generally,  (s)  Endie  v.  Atkinson,  52  L.  J.,  Ch.  80  ; 

Chitty  on   Contracts,   13th  ed.,  Ch.  li.,  47    L.    T.    543  ;    31    W.    R.    320,    per 

sect.    1,    citing    Hussey   v.   IIorne-Fayne,  Pearson,  J. 
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Cn.  IV.  Sec.  4, 

Spirijic 

Triform  a  nee 

of  Con  tract 

for  Lease. 


by  my  solicitors,"  and  the  plaiutiff  accepted  tlie  offer,  but  the  defen- 
dant's solicitor  refused  to  approve  or  to  complete,  "Wright,  J.,  decreed 
specific  performance  Avitli  a  reference  to  Chambers  to  approve  the  form 
of  lease,  holding  that  the  meaning  of  the  provision  was  that  the 
defendant's  solicitors  were  to  see  that  nothing  irregular  or  unusual 
was  inserted  in  the  lease  (/).  The  question  in  cases  of  this  sort  is, 
whether  the  writiug  was  intended  to  operate  as  a  binding  contract 
until  a  more  formal  one  should  bo  signed  {u),  and  there  appears  to  be 
no  distinction  in  this  respect  between  a  contract  for  a  sale  and  a 
contract  for  a  lease. 


The  Contract 
must  be 
definite  and 
unobjection- 
able in  certain 
respects. 


Acceptance 
of  one  of  two 
alternative 
offers. 


Sect.  5. — Considerations  in  Refusal  or  Grant  of  Judgment 
for  Specific  Performance. 

The  contract  must  not  only  be  complete  as  a  contract  {x),  and 
proved  by  a  writing  or  writings  sufficient  to  satisfy  the  Statute  of 
Frauds  (//),  or  by  parol  evidence,  coupled  with  sufficient  part  per- 
fonnance  to  take  it  out  of  the  statute  (s)  ;  but  it  must  also  be  of 
so  definite  and  specific  a  natm'e  (r/),  and  unobjectionable  in  other 
respects,  that  the  Court  will  decree  a  performance  of  it.  Therefore  a 
Com't  of  equity  will  not  decree  the  specific  performance  of  a  contract 
for  the  purchase  of  a  lease,  where,  from  pending  and  threatened 
litigation,  it  is  impossible  to  ascertain  to  whom  the  ground  rent  is 
payable,  and  the  purchaser  may  be  involved  in  immediate  litiga- 
tion ih).  In  Tildcsleii  v.  Clarkson  (c)  the  Court  declined  to  compel 
the  defendant  to  take  a  lease  of  a  new  house,  which  the  plaintiff  had 
contracted  to  "  finish  and  deliver,"  on  the  ground  that  upon  a  com- 
petent survey  the  house  had  been  found  defective,  and  finished  in 
such  a  manner  that  it  was  likely  to  subject  the  defendant,  under  the 
covenant  to  repair,  to  an  unusually  large  annual  outlay  to  maintain 
it  (c) ;  and  where  a  contract  for  a  lease  of  mineral  property  did  not 
clearly  define  the  mineral  area  to  be  comprised  in  the  lease,  the  Court 
refused,  at  the  instance  of  the  proposed  lessee,  to  decree  specific  per- 
formance of  the  contract  {d ) . 

An  acceptance,  whether  written  or  oral,  of  one  of  two  alternative 
offers  is  sufficient  on  v/hich  to  found  a  decree  in  favour  of  the 
acceptor,  as  was  decided  in  a  case  where  the  offer  was  to  let  a  whole 


{t)  CMpperfehl  v.  Carter,  72  L.  T.  487, 
applying  the  observations  of  Lord  Cairns 
in  llusseij  v.  Honie-Vayne,  4  App.  Cas. 
311. 

(m)  Ridgicaij  v.  Wharton,  6  H.  L.  Cas. 
238;  27  L.  J.,  Ch.  46. 

ix)  Ante,  p.  117. 

{y)  Ante,  p.  97. 

(2)  Ante,  p.  113. 


{a)  Bernard  V.  Meara,  12  Ir.  Ch.  R.  389. 
(A)  Per/ler  v.  Whitt,   33  Beav.   403  ;  33 
L.  J.,  Ch.  569. 

(c)  Tildednj  v.  Clarkson,  30  Beav.  419; 
31  L.  J.,  Ch.  362,  per  Eomilly,  M.R. 

(d)  Lancaster V.  Be  Trafford,  31  L.  J.,  Ch. 
5.54  ;  8  Jur.,  N.  S.  873  ;  and  see  Davis  v. 
Sheoherd,  L.  R.,  1  Ch.  410. 
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property  called  Minnj^don,  and  also  to  sell  part  of  it,  and  the  acceptor,  Ch  IV.Sec.  5. 
both  verbally  and  in  writing,  accepted  the  "  offer  of  Minnydon  "  {c).  ^^^j;^^^^ 
The  Court  will  not  decree  specific  performance  of  a  contract  for  a   Ferformahce. 


lease  of  premises,  where  one  of  the  stipulations  of  the  contract  is,  that  Engagemeut 
the  lessee  shall  engage  the  personal  services  of  the  lessors  in  the  fj^^^^^""^ 
business  to  be  carried  on  upon  the  premises  (/'). 

But   a  contract  for  a  lease   "for  seven,  fourteen  or years,"  Lease  deter- 

was  held  to  entitle  the  tenant  to  a  lease  for  fourteen  years,  determin-  ^™  ^f  7  ^ 
able  at  the  tenant's,  and  not  the  landlord's,  option,  at  the  end  of  years, 
seven  years,  and  that  notwithstanding  that  the  landlord  had  given  his 
agent,  who  entered  into  the  contract,  no  authority  to  grant  a  lease 
with  such  oj)tion  {g). 

The  discretion  of  the  Comi  is  exercised  according  to  fixed  and  Inadequacy  of 

^  p  .  ,  .  ,  .,    -,  Consideration. 

settled  rules,  and  mere  inadequacy  of  consideration,  unless  it  be  so 
gross  as  to  amount  to  evidence  of  fraud,  is  not  a  ground  for  exercising 
such  discretion  by  refusing  a  specific  performance  {h) .  Thus,  where 
the  defendant  agreed  to  piu^chase  leasehold  property  at  a  valuation  to 
be  made  by  A.  B.,  who  made  a  very  high  and  apparently  exorbitant 
valuation,  viz.  at  thirty  years'  purchase  for  a  mere  leasehold,  but 
there  did  not  appear  to  be  any  "  fraud,  mistake,  or  miscarriage,"  the 
Court  decreed  a  specific  performance  with  costs  (/) . 

If  the  plaintiff  induced  the  defendant  to  enter  into  a  disadvan-  Misrepresen- 
tageous  contract  by  misrepresentations  and  deceit,  his  action  for  Deceit, 
specific  performance  will  be  dismissed  Avith  costs  (y).  But  the  mere 
existence  of  cii'cumstances  at  the  date  of  the  contract  which  might 
easily  have  led  to  fi-aud,  and  the  want  of  any  professional  adviser  on 
the  part  of  the  defendant,  are  insufficient  to  defeat  the  right  to 
specific  performance,  if  no  fraud  be  shown  {Ji). 

A  misrepresentation    of    matter   of  law   will   not   disentitle   the  Misrepresen- 
plaintiif.      Therefore  where  A.,  who  was  under  a  contract  to  take  matter  of 
the  lease  of   a  house  containing  "all  usual  covenants,"  agreed  to  Law  does  not 
assign  all  his  interest  to  B.  and  forwarded  him  a  copy  of  the  original 
contract,  and  afterwards,  in  answer  to  inquiries  by  B.,  stated  that  tlie 
lessee  would  not  have  to  do  substantial  repairs :  upon  a  bill  filed  by 
A.  for  a  specific  performance,  it  was  held  that  A.'s  statement  was  a 

(e)  Lever  v.  Knffler,   [1901]   1   Ch.  5-13  ;  Joijcc,   3  Ves.    168  ;  Clermont  v.  Tasburgh, 

70  L.  J.  Ch.  395  ;   84  L.  T.  581  ;  49  W.  E.  1   Jac.  &  W.   ITi  ;    Cadinan  v.  Horner,  18 

352,  per  Byrne,  J.  Ves.    10;    11  K.    R.    135;    O'Herllhi/  y. 

(/)   Oqicny.  Fossick,  32  L.  J.,  Ch.  73.  Jledrjes,   1   Sch.   &  Lef.    123;    Tildcdeij  v. 

(//)  PoweUx.  Smith,  L.  R.,   14  Eq.  85;  Clarkson,   30   Beav.    419;   31    L.   J.,    Ch. 

41  L.  J.,  Ch.  734.     The  tenant  had  en-  362  ;  Mo.rey  v.  Bigwood,   12  W.  R.  811  ; 

tered  and  spent  money  on  the  farm.  10  Jui-.,  N.   S.   597  ;  Higgins  v.  Samels,  2 

(/,  1  ILnjuood  V.  Cope,  25  Beav.  141,  151 ;  J.  &  H.  460  ;  7  L.  T.  240. 
Callaqhun  v.  Callaghan,  8  CI.  &  Fin.  374  ;  (/.)  Light  foot  v.  Heron,   3  Y.  &  C.  580  ; 

Ery, "Part  III.,  Ch.  VII.  Dart,  V.  ^  P.   1155;  see  also  Johnson  y. 

(i)  C'o?/i«- V.  iJ/'aiOH,  25  Beav.  200.  Smart,    2  Gitf.   151;   Cooky.    JFaugh,  Id. 

Ij)  Dart,  V.  &  P.  1174  ;    Willingham  v.  201. 
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Cu.IV.Sec.  5. 

Coiiiidira/ioiis 
as  to  Sptcijic 
Performance. 

C'onccalmcut 
of  material 
Facts. 


Public 
Nuisance 
aft'ceting  the 
Property. 


lUeyal 
Contract. 


Plaintiff  no 

sufiiricnt 

Title. 

V.  k  P.  Act, 

1874. 


inisroprosentation  of  matter  of  law,  and  that  lie  would  not  be  bound 
or  prejudiced  by  it  (/). 

A  specific  performance  will  not  be  decreed  at  the  instance  of  a 
person  who  has  obtained  an  advantageous  contract  for  a  renewed 
lease  for  lives,  by  knowingly  concealing  an  important  fact,  viz.,  that 
the  last  life  named  in  the  lease  was  then  in  extremis,  of  which  he 
well  knew  that  the  lessor  was  then  ignorant  (;^?).  So  where  the 
plaintiff  held  part  of  the  premises  as  lessee  only,  under  onerous 
covenants,  but  concealed  that  fact,  and  represented  himself  to  be 
owner  in  fee  {)i). 

The  existence  of  a  public  nuisance  in  the  immediate  neighbourhood 
of  a  house  agreed  to  be  taken  as  a  residence,  and  rendering  it  unfit 
for  that  purpose — its  existence,  however,  being  unknown  to  either 
party,  although  easily  ascertainable  by  the  lessor — seems  to  afford  no 
defence  to  his  suit  for  a  specific  performance,  although  it  will  induce 
the  Court  to  try  the  case  strictly  (o) . 

If  the  contract  is  illegal  the  Court  will  not  decree  a  specific 
performance  {p).  But  the  contract  must  be  legal  or  illegal,  and  it  is 
not  within  the  discretion  of  the  Court  to  refuse  specific  performance 
because  a  contract  savours  of  illegality ;  it  must  be  shown  to  be 
illegal  {(f) .  Where  a  stipulation  is  omitted  from  the  written  con- 
tract, upon  the  supposition  that  it  is  illegal  (r),  or  where  a  party 
ha^ing  bargained  for  the  insertion  of  a  particular  term,  knowingly, 
and  without  being  fraudulently  induced  thereto,  executes  a  con- 
tract from  which  it  is  omitted  (.s),  equity  will  hold  the  omission 
binding. 

By  the  Vendor  and  Pm^haser  Act,  1874  (37  &  38  Vict.  e.  78), 
s.  2,  rule  1,  it  is  enacted  that  "  under  a  contract  to  grant  a  term  of 
years,  whether  derived  or  to  be  derived  out  of  a  freehold  or  lease- 
hold estate,  the  intended  lessee  shall  not  be  entitled  to  call  for  the 
title  to  the  freehold,''^  and  by  the  Conveyancing  and  Law  of  Property 
Act,  1881  (44  &  45  Vict.  c.  41),  s.  13,  sub-s.  1,  that  "on  a  contract 
to  grant  a  lease  for  a  term  of  years  to  be  derived  out  of  a  leasehold 
interest,  with  a  leasehold  reversion,  the  intended  lessee  shall  not  have 
the  right  to  call  for  the  title  to  that  recersion ;  "  but  by  sub-sect.  2, 
this  section  applies  only  "  if  and  so  far  as  a  contrary  intention  is  not 


[l)  Kendall  v.  Uill,  6  Jur.,  N.  S.  968, 
M.K.  ;  Great  Westirn  li.  Co.  v.  Vripps,  5 
Hare,  91. 

(w)  Ellard  v.  Ld.  Llandaff,  1  Ball  &  B. 
241  ;  Fry,  ss.  383,  684—688. 

{)i)  Baskcombx.  Phillips,  29  L.  J.,  Ch. 
380;  6  Jur.,  N.  S.  363. 

(o)  Lucas  V.  James,  7  Hare,  110,  418  ; 
Dart,  V.  &P.  1184. 

{p)  Fry,  Part  III.,  Ch.  IX.  ;  Dart, 
V.  &  P.   1162  ;    Dr.  Bettes^corth  v.  Bean 


and  ChiipUr  of  St.  PauVs,  Select  Cas.  Ch. 
66. 

{q)  AuUn  V.  Holt,  2  Kay  &  J.  70. 

(r)  Ld.  Irnham  t.  Child,  1  Bro.  C.  C. 
92  ;  6  Ves.  332  ;  Sug.  V.  &  P.  173  (14th 
ed.);  Dart,  V.  &  P.  1159. 

(s)  ^helhttrnc  v.  Inchiqiiin,  1  Bro.  C.  C. 
350;  Jackson  v.  Cater,  5  Ves.  088 ;.  5  R.  R. 
144  ;  liich  V.  Jackson,  4  Bro.  C.  C.  514, 
518;  Dart,  V.  &  P.  1159. 
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expressed  in  the  contract,  and  shall  have  effect  subject  to  the  terms  Ch.IV.Sec.  5. 
of  the  contract  and  to  the  provisions  therein  contained."  Considerations 

^  ^  as  to  li  pec  I  fie 

It  has  been  held  that  the  2nd  section  of  the  Yendor  and  Purchaser  Ferfonnauce. 


Act,    1874,    does   not  prevent   an   intending    lessee    from    showing  Proof  of  Bad 
ahunde  that  the  title  of  the  intending  lessor  is  bad  (0  ;  and,  in  the  '^"^^  aliunde, 
same  case,  that  a  contract  for  a  right  of  way  during  the  term  is  waj. 
within  the  section  (u).     In  this  case  the  plaintiffs  agreed  to  grant  and  Jones  y. 
the  defendant  to  accept  a  lease  of  house  and  land  with  stipulations      "  *' 
for  the  use  of  a  drive  to  the  house.     In  an  action  for  specific  perform- 
ance, the  defendant  denied  the  plaintiff's  title  to  grant  amongst  other 
things  the  use  of  the  drive,  and  applied  for  production  of  title  deeds, 
but  the  Court  of  Appeal  refused  to  order  production. 

If  a  party  agrees  to  let  an  estate,  and  brings  an  action  for  the  rurther 
specific  performance  of  the  contract,  it  will  be  dismissed  with  costs,  ^ecisions  as 

_^  _  J-  '  _  '  TO  Detective 

if,  in  the  course  of  the  action,  it  should  appear  that  the  intended  Title, 
lessor  had  a  defective  title,  even  though  the  objections  on  which 
the  refusal  to  take  the  lease  was  grounded  were  frivolous  and 
untenable  (.r).  If  it  appear  to  the  Court  that  the  plaintiff  as  sole 
acting  executrix  had  power  to  let  or  sell,  a  specific  performance  may 
be  decreed,  notwithstanding  one  of  the  conveyancing  counsel  of  the 
Com-t  has  given  a  contrary  opinion  (y).  It  has  been  said  that  an 
appellate  Court,  notwithstanding  its  impression  in  favour  of  a 
vendor's  title,  will  not  decree  specific  performance  in  opposition  to 
the  decision  of  the  Court  below  that  a  good  title  cannot  be  made, 
unless  such  decision  be  clearly  wrong  (z)  ;  but  this  has  been 
doubted  {a) ,  and  a  purchaser  has  been  compelled  to  take  a  title 
which  appears  to  the  Court  of  Appeal  to  be  good,  although  the  judge 
of  the  Com't  below  was  of  a  different  opinion ;  that  fact  not  being 
sufficient  to  constitute  a  doubtful  title  [b). 

Where  a  decree  for  specific  performance  would  impose  serious  and  Unreasonable 
unreasonable  hardship  on  the  defendant   the  Court  will  sometimes     '^^  *"^^' 
refuse  to  interfere,  and  only  award  the  plaintiff  damages  ;  but  much 
depends  on  the  nature  of  the  hardship,  and  when  and  how  it  arose  (c). 
Thus,  in  Costigan  v.  Hastier  {c),  where  a  mortgagor  had  contracted  Co.stii/an  v. 
to  grant  a  lease,  but  failed  to  obtain  the  mortgagee's  consent,  as  he  ^'^*^^'"'- 
expected  to  do,  and  was  also  shown  to  be  unable  to  redeem,  the 
intending  tenant  failed  to  obtain  a  decree  for  specific  j)erformauco. 


(0  Jones  V.  JTittts,  43  Ch.  D.  574  ;    62  {z)   Collier  v.  JI'Bean,  35  L.  J.,  Ch.  144 

L.  T.  471  ;   38  W.  R.  725— C.  A.  varying  (a)  In  JSeioley  v.  Carter,  infra, 

judgment  of  North,  J.,  62  L.  T.  58.  (i)  Beiolry  v.  Carter,  L.  E..,  4  Ch.  230  ; 

{ii)  Jones  V.  (Fatts,  supra.  Sheppard  v.  Doolan,  3  Dru.  &  W.  8.    And 

(j)  Baskeonxh  v.  Thillips,  29  L.  J.,  Ch.  see  Hamilton  v.  Backmastcr,  supra. 

380;   6  Jur.,  N.  S.  363.  (c)   Costigan  v.   Hastier,   1    S.h.   &   Lef. 

(//)  Hamilton   v.   Biwkmastcr,    L.   R.,   3  166  ;     Lonq    v.    Bouri)i,/,   33  Beav     685  • 

Eq.  323,  Wood,  V.-C.  Fry,  Part  III.,  Ch.  VI. 


124: 


Chap.  IV. — Contract  for  Lease. 


Ch.IV.Sec.  5. 

Considerations 
as  to  Specijic 
IWforiiiancc. 

J. 0)1  J  V. 

BowriiKj. 
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Failure 
to  give 
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Breach  of 
Trust. 


and  only  succeeded  in  getting  the  contract  rescinded.  But  in 
Loufi  V.  Bout'dhj  (c),  where  the  defendant  contracted  to  grant  a 
suh-lease,  and  to  pay  to  the  intended  sub-lessee  1,000/.  by  way  of 
liquidated  damages  if  he  should  fail  to  obtain  the  assent  of  his 
landlord  to  the  sub-lease,  it  was  held  that  he  was  not  entitled  to 
refuse  to  apply  to  his  landlord  for  such  assent,  and  by  paying  the 
1,000/.  to  escape  a  decree  for  specific  performance.  And  the  general 
rule  is,  that  a  hardship  which  arises  subsequently  to,  or  indepen- 
dently of,  the  contract  will  not  be  taken  into  consideration  {d). 

The  accidental  destruction  by  fire  or  tempest  of  any  of  the  pro- 
perty agreed  to  be  demised  would  seem  to  afford  no  defence  to  an 
action  for  specific  performance.  The  rule  of  Paine  v.  Meller  (r), 
and  similar  cases,  that  a  party  who  enters  into  a  binding  contract 
for  the  piu'chase  of  an  estate,  becomes  in  equity  the  owner  of  it, 
and  is  entitled  to  any  profit  and  subject  to  any  loss  which  may 
afterwards  occur,  is  applicable  to  a  contract  for  a  lease.  This  was 
clearly  recognizied  in  a  case  heard  before  the  Judicial  Committee  of 
the  Privy  Council  in  1845  (/),  although  the  plaintiff  (the  intended 
landlord)  failed  to  obtain  specific  performance  on  the  ground  of 
non-performance  on  his  part  of  a  contract  to  put  the  premises  in 
repair. 

Where  the  intended  landlord  could  not  give  possession  on  the 
appointed  day,  and  time  was  of  the  essence  of  the  contract,  his  bill  for 
a  specific  performance  was  dismissed  {(j) .  Where  the  intended  tenant, 
knowing  that  the  premises  were  greatly  out  of  repair,  stipulated 
for  certain  specific  repairs,  which  were  done  accordingly,  and  he  took 
possession  after  being  warned  that  much  more  expensive  repairs 
were  required,  and  it  turned  out  on  a  subsequent  examination  that  it 
was  necessary  to  take  down  and  rebuild  a  wall  at  great  expense, 
specific  performance  was  decreed  ili). 

AVhere  trustees  have  inadvertently  entered  into  a  contract  to  grant 
or  to  renew  a  lease,  in  excess  of  their  power,  and  which  if  performed 
would  amount  to  a  breach  of  trust,  specific  performance  will  not  be 
decreed  (/).     In  SnccHhy  v.  Thome,  one  of  two  executors,  erroneously 


(«)  See  note  (c),  ante. 

\d)  Eiam  V.  Walsh e,  2  Sch.  &  Lef.  419; 
Revell  V.  Emsey,  '2  Ball  &  B.  280  ;  12 
K.  R.  87  ;  Fry,  s.  399. 

{e)  Faine  v.  Meller,  6  Ves.  340;  5  R.  R. 
327. 

( f)  Counter  v.  Maepherson,  5  Mooro, 
P.  C.  83  ;  laijlor  v.  Caldnell,  3  B.  &  S. 
826,  where  the  plaintiff  agreed  to  let  a 
music-hall  for  four  days,  and,  the  music- 
hall  having  been  burnt  down  between 
contract  and  time  for  performance, 
failed  to  recover  damages,  is  distinguish- 


able on  the  ground  that  the  existence  of 
the  music-hall  was  an  implied  essential 
condition  of  the  contract. 

{(j)  TiUrij  V.  Thomas,  L.  R.,  3  Ch.  Ap. 
61  ;   16  W.  R.  166. 

{h)  Cook  V.  Waagh,  2  Giff.  201  ;  6  Jur., 
N.  S.  596  ;  compare  this  case  with  Tildes- 
ley  V.  Clarksou,  30  Beav.  419  ;  31  L.  J.,  Ch. 
362,  and  p.  120,  ante. 

(0  Byron  v.  Acton,  1  Bro.  P.  C.  186  ; 
Eartnellv.  Yielding,  2  Sch.  &  Lef.  549; 
Bellrinycr  v.  Blagrave,  1  De  Gex  &  S.  63  ; 
JIayiiood  v.  Cope,  25  Beav.   153 ;  Fhillips 
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believing  that  he  was  acting  with  the  autliority  of  the  other,  contracted  Ch.IV.Sec.  5. 
to  sell  a  leasehold  house,  part  of  the  testator's  estate  :  it  was  held  ^f^f^^^ir 
that  the  purchaser  could  not  enforce  a  specific  performance,  and  it   I'crformance. 
seems  doubtful  whether  he  could  have  done  so  if  the  executor  had 
been  under  no  misapprehension  (/).      A  contract  for  a  lease  by  a 
mortgagor  cannot  be  enforced  by  him  unless  he  procure  a  recon- 
veyance of  the  mortgage,  or  procm^e  the  mortgagee  to  join  in  or 
confirm  the  lease  (A-),   but   in   such  case  the  Cornet   may  decree  the 
damages   sustained   and   cause  them   to   be   assessed  (/).      Where  a 
mortgagee  agreed  with  the  plaintiff  to  grant  him  a  lease,  upon  the 
mutual  understanding  that    the  mortgagor   should  concur,  but  the 
mortgagor  refused  conciuTcnce,  the  Court  held  that  the  plaintiff  was 
not  entitled  to  insist  on  having  a  lease  from  the  mortgagee  alone  : 
and,  further,  that  he  was  not  entitled  to  damages  {m) . 

A  lessee  will  not  be  compelled  specifically  to  perform  a  contract  Breach  of 
to  assign  in  breach  of  a  contract  not  to  assign  without  licence  of  to°Asslgn?° 
his  lessor  {n) . 

The  possibility  of  a  forfeiture  being  incurred  if  the  intended  lessor  Forfeiture. 
perform  his  contract  is  no  defence  to  an  action  for  specific  per- 
formance (o).  But  where  a  lessee  sold  certain  lots  of  building  ground, 
and  agreed  to  make  a  road,  which  it  was  afterwards  found  he  could 
not  do  without  incm'ring  the  risk  of  forfeiting  a  piece  of  leasehold 
land  through  which  it  was  to  pass,  or  of  being  sued  by  the  lessor, 
the  Court  granting  the  purchaser  specific  performance  of  the  con- 
tract for  sale  refused  to  enforce  the  stipulation,  but  gave  him  compen- 
sation as  to  that  {p). 

Where  a  tenant  for  life  contracts  to  grant  a  lease  for  a  longer  Contract  for 
period  than  he  has  power   to  grant,   the  Court  will  decree  him  to  than^graiir"' 
grant  such  lease  as  he  is  able  to  make  (7),  with  compensation  for  the  able, 
residue  of  the  agreed  term  {)').      If  a  copyholder  were  to  agree  to 
grant  a  lease  for  a  longer  term  than  the  custom  allowed,  he  would, 
it  seems,  be  compelled  to  effectuate  his  contract  in  substance,    by 
from  time  to  time  executing  leases  for  such  terms  as  he  could,  till  he 


V.  Edioards,  33  Beav.  410  ;  Dioin  v.  Flood,  (o)  Helling  v.  LumUy,  3  De  Gex  &-  J. 

28  Ch.  D.  586  ;  Gas  Light  and  Coke  Co.  v.  493.     As  to  acts  of  forfeiture  by  intending 

Towse,  35  Ch.  D.  519.  tenant,   see  Hill  v.  Barclaif,    18   Ye^.    at 

0')  Snccshj  V.  Thome,  7  De  G.,  M.  &  G.  p.  63  ;   11  R.  R.  147  ;  and  p.  131,  post. 

399.            -  (p)  Peacock  Y.  Penson,  11  Beav.  355. 

{k)  Cosligan  v.  Hastier,    1   Sch.   &  Lcf.  ^^^^  ^^  ^^  ^^^^^  ^^  ^^^^^^  f^j.  ^jf^^  g^g 


Ch.  I.,  Sect.  4,  ante. 


160. 

(0  Howe  V.   Hunt,    31  Beav.    420;  32 

L.  J.,  Ch.  36.  ('•)   Cleaton\.  GoH-cr,   Finch,    164;   Dale 

[m)  Franklinski  v.  Ball,  33  Beav.    560  ;        v.    lister,    cited   16  Ves.    7  ;   Ha)/l>r/r)/  v. 

34L.  J.,  Ch.  153.  Litchfield,    2   Myl.    &  K.    629;    3   L.    J. 

(w)    miiuott  V.  Barber,  15  Ch.   D.  96  ;       (N.    S.),    Ch.    49  ;  39   R.    R.    312  ;  Fry, 

43  L.  T.  95,  per  Fry,  J.  s.  413  ;  Painter  v.  Newby,  11  Hare,  20. 
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had  made  up  the  term  contracted  for  (.s) .     The  Court  never  decrees 
performance  of  that  "svhich  is  impossible  to  bo  done  {t). 

The  contract  must  not  only  be  legal,  but  it  must  not  be  hard  or 
unreasonahle  {u),  it  must  be  free  from  fraud  and  surprise  ix),  and 
from  mistake  (//).  In  Jeffreys  v.  Yaiva  (s),  the  plaintiff  agreed  to  grant 
the  defendants  a  lease  of  a  vein  of  coal,  called  the  Shenkin  vein, 
"  about  two  feet  thick,  with  the  overlying  and  underlying  beds  of 
cla}',"  at  a  certain  dead  rent  and  royalties  ;  it  was  held  that  this 
contract  could  be  enforced  against  the  defendants,  whether  the 
Shenkin  vein  existed  or  not.  But  this  was  said  to  he  "  because  the 
defendants  had  in  fact  got  all  they  bargained  for,  which  was  the 
chance  of  finding  the  vein  of  coal  under  the  particular  property,"  so 
that  it  would  have  been  "  against  reason,  against  justice,  and  against 
tlie  whole  chain  of  authorities,  to  let  the  defendants  off  their 
bargain."  A  mistake  of  law  is  not  sufficient  («),  nor  a  mistake  as  to 
the  legal  consequences  of  an  act  {jS).  A  substantial  misdescription 
in  the  particulars  of  sale  will  entitle  the  purchaser  to  avoid  the  con- 
tract even  at  law  (r),  but  he  must  do  so  immediately  (rf).  In  equity 
such  a  contract  will  not  be  enforced  against  him  {e) .  "Where  there 
has  been  a  misrepresentation  made  hy  the  vendor,  the  Court  applies 
the  rule  caveat  emptor  with  great  caution  (/).  If  the  written  contract 
omits  any  material  term,  or  inaccurately  expresses  the  real  intentions 
of  the  parties,  the  Court  will  not  enforce,  with  a  variation  to  correct 
the  mistake,  at  the  instance  of  the  party  in  whose  favour  such  correc- 
tion would  operate  (y).  Thus,  where  a  person  has  contracted  for  the 
assignment  of  a  lease,  he  will  not  be  decreed  to  take  the  assignment 
of  an  underlease  even  with  compensation  [h).  If  he  has  contracted 
for  an  estate  in  possession,  he  will  not  be  decreed  to  take  a  rever- 
sionary lease  with  compensation  (/).  If  he  has  contracted  for  a 
specific  term,  e,r.  (jr.,  sixteen  years,  he  Avill  not  be  decreed  to  take  a 


(a)  Pax  ton  V.  Kcwton,  2  Sra.  &  Giff. 
437  ;  Fry,  s.  982. 

[t)  Green  v.  Smith,  1  Atk.  572. 

[ii)  Til(leslei/y.  Clarkson,  30  Beav.  419; 
31  L.  J.,  Ch.  3G2,  and  p.  120,  ante. 

(.r)  Fry,  8.  C87 ;  Dart,  V.  &  P.  1175; 
Wallers  v.  Morgan,  3  Do  Gex,  F.  &  J.  718. 

(y)  Fry,  Part  III.,  Ch.  XIV.  ;  Dart, 
V.  &  P.  11 53  ;  Wood  v.  Scarth,  2  Kay  &  J. 
33  ;  Brown  v.  Marquis  of  Sligo,  10  Ir.  Ch. 
R.  1. 

(--)  Jefrciiii  V.  Fairs,  4  Ch.  D.  448,  per 
Bacon,  V.-C. 

{fi)  Frj-,  8.  765 ;  Croornbc  v.  Lediard,  2 
Myl.  k  K.  251. 

ib)  Great  Western  E.  Co.  v.  Cripps,  5 
Hare,  91. 

(c)  Flight  V.  Booth,  1  Bing.  N.  C.  37G  ; 
41  R.  E.  599  ;  Wood  v.  Keej),  1  F.  k  F. 
331. 


[d)  Schray  v.  Foqg,  5  M.  &  W.  83. 

[c)  Dimmoel:  v.  jrallett,  L.  E.,  2  Ch.  21  ; 
3G  L.  J.,  Ch.  146. 

(/■)  CoU>!/v.  Gadsden,  15  W.  R.  1185; 
17  L.  T.  97. 

(g)  Frj',  ss.  779—801  ;  Woolam  v. 
Uearn,  7  Ves.  211  ;  6  R.  R.  113;  Winch 
V.  Winchester,  1  V.  &  B.  375,  378  ;  12 
R.  R.  238  ;  Ilir/ginson  v.  Clowes,  15  Ves. 
516,  523  ;  10  R.  R.  112  ;  Clinan  v.  Cooke, 
1  Sch.  &  Lef.  22  ;  9  R.  R.  3  ;  Manser  v. 
Back,  6  Hare,  447  ;  Squire  v.  Campbell, 
1  Myl.  &  Cr.  480 ;  43  R.  R.  231  ;  Emmet 
V.  Jhwhttrsf,  3  Myl.  &  Cr.  587  ;  ^^l<rse  v. 
Lord  Seymour,  13  Beav.  254. 

(/()  Madcley  v.  Booth,  2  De  Gex  &  S. 
718  ;  Burlington  v.  Hamilton,  1  Kay,  550; 
Warren  v.  Richardson ,  You.  1. 

(«■)  Lineham  v.  Cotter,  7  Ir.  Eq,.  176. 
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consideraHy  less  term,  ex.  (jr.,  six  years  with  compensation  (A-).      By  Ch.IV.Sec. 5. 
a  contract   in   writing,  A.   a^eed  to  demise  to  B.  premises  wliicli  Con sjdenii ions 

O'  o  ■«■  as  to  iSpccipc 

were  then  in  lease  to  C,  and  B.  undertook  to  procure  a  surrender   Performance. 


from  C.  of  the  existing  lease  and  to  accept  a  new  lease.  C.  having 
afterwards  refused  to  surrender,  A.  filed  a  hill  against  B.  for  specific 
performance,  in'th  a  modifi(X(tion.  It  was  held,  upon  demurrer,  that 
the  hill  could  not  he  sustained  (/).  On  the  other  hand,  if  the  oppo-  Otherwise  at 
site  party  files  the  hill,  the  Court  will  not  decree  a  specific  perform-  oroefendant. 
ance  unless  he  submits  to  such  alterations  or  compensation  as  the 
Court  thinks  ought  to  he  made  upon  a  consideration  of  the  parol 
evidence  [m).  Where  a  plaintiff  alleges  a  written  contract  with  a 
parol  variation  hi  favour  of  the  defendant,  and  offers  to  perform  the 
contract  with  the  variation,  the  Court  will  enforce  specific  perform- 
ance, although  the  defendant  insists  on  the  statute  {n).  In  one  case, 
A.  agreed  to  grant  the  lease  of  a  public-house  to  B.,  "  the  lessor  to 
make  certain  alterations  suggested  and  to  make  and  form  a  spirit- 
vault,  and  put  in  plate-glass  windows,  and  to  do  everything  therewith 
necessary  at  his  own  expense,  and  paint  new  the  outside  of  all  wood- 
work, as  well  as  put  the  slates,  chimney-pots  and  roofing  in  thorough 
repair."  B.,  by  his  bill,  offered  to  waive  the  performance  of  the 
contract  so  far  as  regarded  any  alterations  not  specifically  mentioned 
therein.  It  was  held,  that  he  was  entitled  to  a  decree  for  specific 
performance,  minus  the  waiver  (o) .  Where  the  defendant  relies 
on  a  parol  variation  of  a  written  contract,  as  a  defence,  he  must 
prove  such  part  performance  of  the  contract  as  altered  as  would 
induce  the  Court  to  enforce  it  as  an  original  independent  con- 
tract {p). 

If  the  amount  of  premium  of  rent  to  be  paid,  or  any  other  material  Where  any- 
point,  is  by  the  contract  left  to  be  determined  by  third  persons,  ex.  (jr.,  to  be  fixed  or 
arbitrators  or  surveyors,  and  that  has  not  been  done  before  suit,  the  ^^P^^'^p  ^^ 
Com't  will  not  decree  specific  performance,  having  no  power  to  compel  over  whom 
such  third  persons  to  perform  their  duty  :  it  therefore  treats  the  con-  no'^control.^^^ 
tract  as  too  imperfect  to  be  specifically  enforced  {q).     But  after  such 
matter  has  been  so  determined,  the  contract  may  be  enforced  by  decree 

(A)  Loncj  V.  Fletcher,  2  Eq.  Gas.  Abr.  5.  (o)  Mkldleton  v.  Greenwood,  2  De  Gex, 

T      ^  g     ]^42 

{1}  Beesfon  v.  Stntli/,  26  L.  J.,  Ch.  156,  -^^^  ^^^J  ^_    ^;^^^,.^  2  Ves.   sen.  299 ; 

wood,  V.-O.  p^.-^^  ^_  j)^^^.^  jy  ygg_  3_3(3^  3g^.   j^  ^  j^ 

{m)  Joi/ncs    V.    Statham,    3    Atk.    388;  Wl;  RoUhsoh  \.  Page,  2,  Russ.  V2\. 

Barnard  Y.  €ave,  26  Beav.  253  ;    Clarice  y.  (^)  MibuwY.  Gcry,  14  Ves.  450;  9R  R. 

3[oore,    1    Jon.    &   Lat.    722;    Browne  v.  307  ;  Parby  v.    jr/iittaker,  4  Drew.   134; 

Marqins  of  Slif/o,  \0  Ir.  Ch.  B,.  I  ;  London  TUldt    v.    Charing    Cross   Bridge    Co.,    2G 

and  Birmingham  R.   Co.  v.   Winter,  Cr.  &  Beav.    419  ;     28    L.    J.,    Ch.   863  ;    Fry, 

Ph.  57,  62;    James  v.  Lichfchl,  L.  R.,  9  ss.  337—348.     See  also  Collins  v.  Collms, 

Eq.   51;    Fry,  s.   1222;    Dart,  V.   &  P.  26  Beav.  306  ;  28  L.  J.,  Ch.  184;  Jackson 

1153.  V.  Jackson,  1  Sm.  &  Giff.  184;    VickersY. 

(«)  Martin  v.  Pgcroft,  2  De  Gex,  M.  &  Vickers,  L.  R.,  4  Eq.  529  ;  36  L.  J.,  Ch. 

G.  785.  946. 
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even  wliore  tho  sum  fixed  appears  to  bo  exorbitant,  no  fraud,  mistake 
or  miscarriage  being  proved  (r).  In  Brace  v.  IJ^ci/j/eii,  B.  agreed  to 
grant  a  lease  to  "W".  as  soon  as  W.  sliould  have  built  a  house  with  the 
necessary  outbuildings  on  the  land,  of  tlie  value  of  1,400/.  at  the 
least,  "  according  to  a  plan  to  be  submitted  to  and  apj)roved  by  B." 
W.  agreed  to  build  such  house  and  take  the  lease ;  no  plan  was  sub- 
mitted to  B.,  but  he  was  ready  to  approve  of  any  reasonable  plan  ; 
under  such  circumstances,  a  bill  filed  by  B.  for  a  specific  performance 
was  dismissed  with  costs  (.s)  ;  but  this  case  would  not  now  be 
followed  (ss) , 

If  a  contract  for  a  lease  be  made  conditional  on  the  lessor's  ability 
to  grant  it,  an  action  for  specific  performance  cannot  be  supported 
without  proof  of  the  lessor's  ability ;  or  that  he  has  received  part  of 
the  agreed  premium,  and  interest  on  the  balance,  and  so  in  effect 
estopped  himself  from  relying  on  tho  condition  (/).  But  the  plaintiff 
may  bo  entitled  to  an  equitable  lien  on  the  land  for  the  sums  expended 
on  the  faith  of  the  contract,  with  interest  thereon,  and  to  consequen- 
tial relief  {u).  Where  the  lessor's  consent  or  licence  is  necessary  to 
an  assignment  of  a  lease,  it  is  the  vendor's  duty  to  obtain  it,  and  if 
he  cannot  do  so  before  the  commencement  of  an  action  for  specific 
performance  he  cannot  maintain  such  action  (r). 

A  contract  to  take  a  lease  of  a  house,  if  put  into  thorough  repair, 
and  the  drawing-room  "  handsomely  decorated  according  to  the 
present  style,"  is  too  uncertain  to  be  enforced  by  a  decree  for  a 
specific  performance  (.r)  ;  but  where  a  lessor  agreed  to  let  a  house, 
and  to  put  it  into  decorative  repair,  and  afterwards  refused  to  fulfil 
his  contract,  the  Court,  at  the  instance  of  the  lessee,  who  had  entered 
into  possession,  decreed  specific  performance  of  the  contract,  with 
an  inquiry  whether  the  contract  as  to  decorative  repair  had  been 
performed ;  and  if  not,  decreed  that  the  lessor  should  compensate 
the  lessee  in  damages  (y).  In  FauJlnier  v.  Lleu-eUijn,  B.  agreed  with 
C.  to  take  a  lease  of  a  house  which  C.  was  building,  when  it  was 
*'  complete,  finished,  and  fit  for  habitation "  :  B.  took  possession, 
but  afterwards  found  various  objections  to  it,  contending  that  it  was 
not  properly  finished.  Tlie  matter  being  referred  to  an  expert,  he 
reported  that,  altliough   there  might   be   some   objections,  yet   the 


(r)  Collier  v.  Mason,  25  Beav.  200  ; 
Ormes  v.  Bcadel,  2  Giff.  166;  30  L.  J., 
Ch.  1  ;  Blachett  v.  Bates,  34  L.  J.,  Ch. 
515;  L.  E,.,  1  Ch.  117. 

(«)  Brace  v.  Wehncrt,  25  Beav.  348. 

(««)  Mai/or,  (^-c.  of  London  v.  Soiithgale, 
38  L.  J.,  Ch.  141. 

(/)  Abbot  V.  Blair,  8  TV.  R.  672  ; 
Baiiman  v.  Matthews,  4  L.  T.  783,  L.  C. 

{u)  Middleton  v.  Magnay,  2  H.  &  M. 
233  ;    12  W.  R.  706  ;    Ilindky  v.  Emery, 


L.  R.,  1  Eq.  52 ;  35  L.  J.,  Ch.  6  ;  Turner 
V.  Marriott,  L.  R.,  3  Eq.  744  ;  15  W.  R. 
420. 

(r)  Forrer  v.  Kash,  35  Beav.  167  ;  14 
W.  R.  8.  And  see  post,  Ch.  XVII., 
Sect.  2. 

(.r)  Tai/lor  v.  Portington,  7  De  Gex,  M. 
&  G.  328.  And  see  Jcffery  v.  Stcplicns,  6 
Jur.,  N.  S.  947  ;  8  W.'R.  427,  M.R. 

(y)  Samitda  v.  Laicford,  4  Giff.  42  ;  8 
Jur.,  N.  S.  739. 
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house  was  "complete,  finislied,  and  fit  for  habitation,"     A  decree  Ch.IV.Sec.  5. 
for  a  specific  performance   of  the  contract  was  granted  (;:) .     Where  Considerations 

p  .  .  .  .  as  io  Specific 

terms  for   letting   farms   provided   that    all   materials   required   for   Performance. 
buildings  proposed  to  be  built,  or  that  might  thereafter  be  built,  Deo-ree  of 
should  be  led  at  the  expense  of  the  tenant ;  that  the  landlord  should  Certainty, 
drain,  the  tenant  leading  tiles ;    that  gates,  building,  "  &c."  should 
be  left  in  repair  by  the  tenant,  the  landlord  finding  new  gates  when 
requhed ;  and  the  landlord  reserved  to  himself  all  customary  rights 
and  reservations,  such  as  liberty  to  cut  and  plant  timber,  search  for 
and  work  mines  or  minerals,  "  &c.,"  allowing  the  tenant  for  any 
reasonable  damages  : — It  was  held,  that  these  stipulations  did  not 
render  the  contract  uncertain,  so  as  to  be  incapable  of  being  enforced 
specifically  [a). 

The  Court  will  not  decree  specific  performance  of  part  of  a  con-  No  Decree  for 
tract  (i),  unless  the  residue  has  been  already  performed  (r),  or  the  oiPartoiT 
unperformed  part  is  separable  and  divisible  from  the  rest,  and  does  Contract. 
of  itself  form  a  complete  contract.  Thus,  in  Green  v.  Low,  the  Exceptions. 
owner  of  a  plot  of  ground  agreed  to  grant  a  lease  of  it  to  A.  as  soon 
as  the  latter  had  erected  a  villa  thereon,  but  it  was  stipulated  that  if 
A.  should  not  perform  the  contract  on  his  part,  the  contract  for 
a  lease  was  to  be  void,  and  that  the  owner  might  re-enter.  A.  was 
to  insure  in  a  particular  way,  and  he  was  to  have  the  option  of 
purchasing  the  fee  within  two  years,  upon  certain  terms.  A.  erected 
the  villa,  but  insured  in  a  wrong  office,  and  in  a  wrong  name.  It  was 
held  that  the  contract  for  a  lease  was  independent  of  the  option  to 
purchase,  and  that  notwithstanding  the  forfeiture  of  the  first,  the 
latter  still  subsisted,  and  a  specific  performance  of  the  contract  for 
sale  was  decreed  {d).  And  where  a  landlord  agreed  to  give  a  builder 
leases  of  successive  plots  of  lands  as  the  houses  upon  each  of  them 
should  be  built  up  to  a  successive  stage,  it  was  held  that  the  con- 
tract was  in  its  nature  separable,  and  could  be  enforced  as  to  some 
of  the  plots  by  an  assignee  of  the  builder  {e) .  A  tenant  for  years, 
with  an  option  of  purchasing  the  fee,  must  not  only  give  due  notice 
but  also  on  the  proper  day  pay  or  tender  the  purchase-money  ;  that 
being  a  condition  precedent  (/).  Such  a  notice  may  be  given  to  the 
infant  heir  of  the  lessor,  and  will  constitute  a  valid  contract,  which 


(2)  Faulkner  r.  Llewellyn,  31  L.  J.,  Ch.  Eastern  R.  Co.  v.  Stewart,  3  Macq.  H.  L. 

549 ;  11  W.  R.  1055  ;   12  W.  R.  193.  Cas.  382. 

(a)  Farlcer  v.    Taswell,   2  De   G.  &  J.  i^  ^'P'^'  ^'^''  ^^  Bear.  351. 

659;  27  L.  J.,  Ch.  812.     And  see  Mrris  ^,^  Green  v.  Loiv,22  Bear.  62o. 

r.   Jackson,   3   Giff.  396  ;    8  Jur.,   N.  S.  ,^ J^ t^C^: ^-Tt^^^ 

(/)    JFeston    v.    Collins,   34    L.   J.,   Ch. 

{l>)  Fry,  Part  III.,  Ch.  XVI.;    Dart,  353;     13   W.  R.   510;     Ld.   Ranchujh  v. 

V.  &  P.  1200  ;   Of/den  v.  Fossick,  32  L.  J.,  Melton,  2  Dr.  &  Sm.  278  ;    34  L.  J.,  Ch. 

Ch.  73;  11   W.   R.   128;  Scottish  North-  227. 

L.T.  9 
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may  be  euforccd  in  equity  notwithstanding  tlie  infant  cannot  give  a 
discharge  for  the  purchase-money  {g). 

Whore  one  party  to  an  agreement  trifles,  or  shows  backwardness 
in  performing  his  part  of  it,  equity  will  not  decree  a  specific  perform- 
ance in  his  favour,  especially  if  the  circumstances  and  situation  of 
the  other  party  are  materially  altered  in  the  meantime  (/^),  or  if  the 
contract  be  in  anywise  unilateral,  as  where  there  is  an  option  to  pur- 
chase, or  a  right  of  renewal,  or  any  other  condition  in  favour  of  one 
party  and  not  of  another  (/) .  As  a  general  rule,  a  party  cannot 
call  upon  a  Court  of  Equity  for  a  specific  performance,  unless  he 
has  shown  himself  ready,  desirous,  prompt  and  eager  (/.•).  "It 
would  be  dangerous  to  permit  parties  to  lie  by,  with  a  view  to  see 
whether  the  contract  will  prove  a  gaining  or  losing  bargain,  and 
according  to  the  event  either  to  abandon  it,  or,  considering  time  as 
nothing,  to  claim  a  specific  performance,  which  is  always  the  subject 
of  discretion"  (/). 

But  it  is  otherwise  where  the  defendant  has  entered  into  posses- 
sion, and  paid  the  rent  regularly  for  fourteen  or  fifteen  years  {m), 
although  the  mere  payment  of  rent  is  not  enough  {n).  In  other 
cases  the  rule  will  be  relaxed  where  the  strict  application  of  it  would 
work  injustice -(o),  as  where  a  landlord  has  sent  a  draft  lease 'to  a 
tenant  who  fails  to  retm'n  it  (;;),  or  where  any  objection  on  the 
ground  of  delay  has  been  waived  [q) . 

In  contracts  for  the  lease  of  working  mines,  the  time  for  comple- 
tion, whether  specified  or  not,  is,  from  the  fluctuating  nature  of  the 
property,  considered  as  of  the  essence  of  the  contract,  and  the  intended 
lessor  is  bound  to  use  his  utmost  diligence  to  complete,  and  in  default 
thereof  the  proposed  lessee  may,  by  notice,  fix  a  reasonable  time  for 
completion,  and,  in  case  of  non-compliance  therewith,  may  rescind  the 
contract  (r). 

Time  will  be  considered  of  the  essence  of  the  contract  in  contracts 
with  ecclesiastical  corporations  for  leases,  because  every  day  changes 


{(/)  Woods  V.  ITi/d,^,  31  L.  J.,  Ch.  295  ; 
10  W.  R.  339. 

(/t)  Mai/s  V.  C'aryll,  1  Bro.  P.  C.  126  ; 
Norris  v.  Jackson,  1  Johns.  &  H.  319  ;  7 
Jut.,  N.  S.  640  ;  Soufhcomh  v.  Jip.  of 
Excler,  6  Hare,  213,  218  ;  Chcsterman  v. 
Mann,  9  Hare,  206  ;  Ends  v.  Jniliains,  i 
De  Gex,  M.  &  G.  691  ;  Walters  v.  Xor- 
thern  Coal  Mining  Co.,  5  De  Gex,  M.  &  G. 
629:  Snecifby  v.  Thome,  1  Jur.,  N. 'S. 
1058  ;  Fry,  ss.  1070—1079. 

((■)  Fry,  8.  1073,  citing  Brooke  y.  Garrod, 
211L.  J.,  Ch.  226. 

{k)  Milu-ard  v.  Earl  of  Thanet,  5  Ves. 
720,  n.  ;  5  R.  R.  1.50,  n. 

(/)  Allei/  V.  Deschamps,  13  Ves.  225  ; 
South  Eastern  R.  Co.  v.  Knott,  10  Hare, 
122  ;    Firth  y.   Greenwood,  1  Jur.,  N.  S. 


866. 

{)n)  Sharpy.  ^[alUgin  22  Beav.  606  ;  23 
Bcav.  419  ;  Clarke  v.  Ifoore,  1  Jon.  &  L. 
723;  Cartan  v.  Biiri/,  10  Ir.  Ch.  R.  387  ; 
Fry,  s.  1080. 

(w)  Davenport  y.  Walker,  34  L.  T.  168; 
Fotois  y.  Ld.  Dynevor,  35  L.  T.  910. 

(o)  Walker  v.  Jefferys,  1  Hare,  353  ; 
Jones  V.  Jones,  12  Ves.  188;  10  R.  R. 
77,  n. 

(;;)  Shepheardy.  Walker,  L.  R.,  20  Eq. 
659;  33  L.  T.  17. 

{q)  Fry,  ss.  1090—1098  ;  Hudson  y. 
Bartram,  3  Mad.  440  ;  King  v.  Wilson,  6 
Boav.  124  ;  Ex  parte  Gardner,  4  Y.  «&  C. 
Ex.  503. 

(;■)  Macbryde  v.  Weekes,  22  Beav.  533; 
Sharp  V.  Wright,  28  Beay.  150. 
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the  value  aud  natiu-e  of  the  thing  to  he  granted,  and  also  the  persons  Ch.IV.Sec.5. 
who  are  to  participate  in  the  fine  or  premium  to  be  paid  (.s)  :  also  in  ^f^fgf/^;^;,^ 
other   eases   where   the   property  is  of  fluctuating  value  (0,  or  the   Performance. 
property  is  wanted  for  commercial  purposes  {u). 

Specific    performance  will  not   be  decreed   at   the   instance   of   a  When  the 
tenant  who,  having  entered  into  possession  under  an  agreement  for  committed 
a  lease,  has  committed  waste,  or  omitted  to  repair,  or  done  other  acts  ^^^^^^^^^^ 
which  would  cicarlij  amount  to  breaches  of  the  covenants  to  be  con- 
tained in  the  lease,  and  for  which  the  lessor  would  have  been  entitled 
to  re-enter  and  determine  the  lease,  pm-suant  to  a  proviso  for  re- 
entry to  be  therein  contained  [x).     But  if  such  breaches  are  disputed,  if  not  clearly 
and  the  evidence  thereof  is  not  clear  and  cogent,  or  if  it  appears  J^t^dated!'^ 
doubtful  whether  such  breaches  have  not  been  waived  by  the  receipt 
of   subsequent   rent  or  otherwise,  the  Court   will  decree  a  specific 
performance,  and  direct  the  lease  to  be  ante-dated,  with  liberty  for 
the  landlord  to  proceed  by  ejectment,  action  of  covenant,  or  otherwise 
for  such  alleged  breaches,  the  tenant  undertaking  to  admit  in  any 
such  action  that  the  lease  was  executed  on  the  day  it  bears  date  {y). 
In  such  case  the  tenant  must  insure   immediatehj  after  the  execution 
of   the   lease,  if   it   contain  a   covenant    to    insure,    &c.  (s).      Acts 
creating  a  nuisance   to  the  landlord,  for  which  a  remedy  may  be 
had  in  damages,  but  which  do  not  occasion  a  forfeiture,  are  no  ground 
for  refusing  a  specific  performance  (a). 

A  proviso  against   assignment   to   be  contained  in  the  lease  will  Proviso 
prevent  an  assignment  of  the  agreement  itself  il)).     But  the  benefit  of  Askgnmeut. 
such  proviso  may  be  waived  (r) . 

Where  there  was  a  covenant  in  the  lease  of  a  house  against  assign- 
ment or  sub-letting  without  the  lessor's  licence,  not  to  be  withheld 
in  the  case  of  the  lessee  obtaining  a  respectable  and  responsible 
person  as  tenant,  and  the  lessee  agreed  with  such  a  person  for  a 
sub-lease  to  him,  but  the  lessor  refused  the  licence  unless  such 
person  would  undertake  not  to  make  structural  alterations,  it  was  held 
that  such  person  would  get  a  good  title,  and  run  no  substantial  risk  of 
having  it  impeached  for  breach  of  covenant,  and  such  person  was 

(s)   Carter  v.  Bean  of  Ely,  7  Sim.  211.  De  Gex  &  J.  204  ;  Ranlc'xn  v.  Lmj,  2  De 

{€)  Boloretv.  Itothschild,  1  Sim.  &  Stu.  Gex,   F.   &  J.   65;  29   L.  J.,    Ch.   734  ; 

590  •   24  R.  R    243  Rogers  v.  Tudor,  6  Jui-.,  N.  S.  692  ;  Poinitz 

/  \  o  rr    1     '  T    ^   ■c'      i^^n  lrL^      1  \  ■^^  -Fortune,  27  Bear.  393  ;  Browne  v.  3Iar- 

{u)  2  Tudor,  L.  C.  Eq.  569  (6th  ed.).  ^„,-,  ,y  ^^.^  iq  Ir.  Ch.  E.  I ;  Blael-ett  v. 

{x)  Hill  v.  Barclay   (general),   IS   Ves.  Bctfes,  2  H.  &  M.  270;  34  L.  J.,  Ch.  515. 

63  ;   11  R.  R.  147  ;  Lewis  y_  Bond  (offen-  ^  .  ^     ^  Darlington  y.  Ulph,  13  Q.  B. 

sive   trades),    18   Beav.    18o ;   Gregory   v.  r,n\'  /'   >         ^ 

Wilson  (insurance  and  repairs),   9  Hare,  ~     '  c<-        c  c<l      ro 

683  ;    Nnnn  v.    Truscott    (repairs),    3    Do  («)   Gordon  v.  Smart,  1  Sim.  c^-  btu.  66. 

Gex  &  Sm.  304  ;  Fry,  ss.  939—953.  (i)    WcatheraU  v.  Geering,  12  Ves.  504  ; 

[y)  Fry,    s.    954  ;     Pain   v.     Coombs,    3  8  R.  R.  369. 

Sm.  &  Giff.  449  ;   I   De  Gex  &  J.  34  :   3  (r)  Bowell  v.  Bew,  1  You.  &  Coll.  C.  C. 

Jur.,  N.   S.   307,    847  ;  lilley  v.  Leigh,   3  345  ;  Fry,  s.  210, 

9  (2) 
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Sect.  6. — Fartics  to  Action  for  Sj^ecific  Performance. 

The  person  to  maiutaiu  an  action  for  specific  performance  must 
be  either,  1st,  the  lessor  liimself  or  his  representatives  in  interest ; 
or,  2ndly,  the  lessee  himself  or  his  representatives  in  interest.  If, 
however,  the  contract  be  entered  into  by  a  tenant  for  life  in  due 
exercise  of  a  power,  specific  performance  will,  it  is  conceived,  be 
decreed  at  the  suit  of  a  remainderman  (c),  except  where  there  is  an 
undue  exercise  of  the  power  (,/').  Where  A.  agreed  to  grant  B.  a 
lease,  and  before  he  had  done  so  mortgaged  the  property  to  C.  with 
notice,  who  in  no  way  contested  B.'s  right  to  the  lease  : — Held,  that 
C.  was  not  a  proper  party  to  a  suit  for  a  specific  performance  {(j). 

Where  a  person  who  has  agreed  to  take  a  lease  dies,  the  executors 
admitting  assets  may  be  compelled  to  take  a  lease,  the  covenants 
being  so  qualified  as  that  the  executors  shall  be  no  further  liable 
therein  than  they  w'ould  have  been  on  the  covenants  which  ought  to 
have  been  entered  into  by  their  testator  (Ji). 

The  Court  in  one  case  refused  to  enforce  joerformance  of  an 
agreement  by  a  person  out  of  possession  to  grant  a  present  lease  to 
a  person  who  was  at  the  time  apprised  that  he  could  not  obtain 
possession  except  by  a  suit  (/).  It  seems,  too,  that  a  lessee  will 
not  be  compelled  to  assign  his  lease  (containing  a  covenant  not 
to  assign  without  licence)  where  the  contract  to  assign  is  made 
"  subject  to  the  landlord's  approval,"  although  tlie  landlord  unreason- 
ably withliolds  his  licence,  contrary  to  his  covenant  not  to  do  so  con- 
tained in  the  lease  (/.•) . 

An  infant  cannot  sue  or  be  sued  for  a  specific  performance  (/). 

Where  two  joint   tenants,  one  of    whom  was  an  infant,  agreed 

tluough  their  agent  to  let  their  entirety,  the  Court  refused  to  grant 

specific  performance  of  the  contract  by  the  adult  as  to  his  moiety, 

there  having  been  no  misrepresentation  on  his  part  (y;/),  and  a  fortiori, 


{cT)  White  V.  Hay,  72  L.  T.  281,  per 
Homer,  J. 

(c)  Shannon  v.  Bradshed,  Sch.  &  Lef. 
52,  65 ;  Lowe  v.  Swift,  2  Ball  &  B.  529.- 

(/)  Rickettsy.  Bell,  1  De  Gex  &  S.  335. 

(y)  Long  V.  Boivring,  33  Beav.  585. 

(/()  BhiUips  V.  Evn-ard,  5  Sim.  102; 
Stephens  v.  Ilotham,  1  K.  &  J.  571  ;  I'age 
V.  Broom,  3  Beav.  36  ;  52  R.  R.  13. 

{i)  Bayly  v.  Tyrrell,  2  Ball  &  B.  358  ; 
12  R.  R.  99  ;  Fry,  s.   132  ;  but  now  see 


Real  Property  Act,  1845  (8  &  9  Vict. 
c.  106),  s.  6;  ante,  p.  2. 

(/■)  Lchmaiu)  V.  M' Arthur,  L.  R.,  3  Ch. 
49G  ;  37  L.  J.,  Ch.  625. 

(/)  Fliyht  V.  BoUand,  4  Russ.  298;  28 
R.  R.  101;  Ilof/gart  v.  Scott,  1  Russ.  & 
JMyl.  293;   31  R.  R.  112. 

An  option  of  purcha.se  is  exerciseable 
against  an  infant  heir  of  the  lessor  :  Woods 
V.  llydc,  31  L.  J.,  Ch.  295. 

(««)  See  as  to  this,  Price  v.  Griffith,  1 
D.  M.  &  G.  80. 
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to  grant  an  interim  injunction  against  him  to  restrain  liim,  until  trial  Cn.IV.SEc.  6. 
of  action  for  specific  performance,  from  dealing  witli  his  interest  under    ^,^"^^^7 1",. 
the  joint  tenancy  (;?),  Lease. 

A  married  woman  may  bind  lier  separate  estate,  and  by  sect.  1  of  Married 
theMarried  Women's  Property  Act,  1882,  as  amended  by  the  Married  Women. 
Women's  Property  Act,  1893  (ante,  p.  81),  is  presumed  to  bind  such 
estate,  unless  the  contrary  be  shown.     She  may  therefore  sue  or  be 
sued  alone  on  a  contract  for  a  lease.     Prior  to  the  Act  of  1882  she 
sued  or  was  sued  with  her  trustees  (o) . 

A  contract  to  grant  or  take  a  lease  may  be  enforced  against  a  Lunatics. 
lunatic,  if  made  during  a  lucid  interval  {p)  ;  and  it  is  conceived  that 
such  a  contract  by  a  sane  person  becoming  insane  may  be  enforced 
against  his  committee  under  sect.  120,  par.  (i)  of  the  Lunacy  Act, 
1890,  by  which  a  committee  may  be  directed  by  order  to  "perform 
any  contract  relating  to  the  property  entered  into  by  the  lunatic  before 
his  lunacy," 

The  Court  has  jurisdiction  to  order  a  committee  to  gTant  a  lease  in 
pursuance  of  a  contract  by  him  not  sanctioned  by  it  {(f) . 

The  Court  has  refused  to  execute  a  contract  to  grant  a  lease  to  a  Felons, 
man  who  has  committed  felony  (r) ;  but  the  terms  of  the  Forfeiture 
Act,  1870  (33  &  34  Yict.  c.  23),  by  which  forfeiture  for  felony  is 
abolished,  seem  to  point  to  such  a  contract  being  enforceable  by  and 
against  the  trustees  of  the  felon's  property. 

The  insolvency  of  the  intended  tenant  is  a  valid  ground  for  resist-  Insolvents, 
ing  the  specific  performance  of  a  contract  for  a  lease  (-s). 

The  bankruptcy  of  the  intended  tenant  does  not  determine  the  Bankrupts, 
contract  for  a  lease  (/)  :  but  it  vests  in  his  trustee  in  bankruptcy,  who 
may  disclaim  it  {\i).  If  the  trustee  elect  to  take  a  lease,  he  must 
enter  into  such  covenants  as  the  bankrupt  huuself  would  have  had  to 
enter  into  (.r)  :  or  he  may  assign  the  contract  for  a  lease  to  a  pur- 
chaser, who  may  enforce  a  specific  performance,  unless  indeed  the 


(«)  Lumlcij  V.  BaicHKcroft,  [1895]  1  Q.  B.  1890,  and  re-enacted  by  sect.  120,  par.  (d) 

683  ;  64  L.  J.,  Q.  B.  441 ;  72  L.  T.  382  ;  of  that  Act.     The  intending  tenant  had 

43  W.  R.  584  ;   14  R.  347 — C.  A.  sj)ent  money  in  improvements. 

(o)  Johnson   v.    Gallagher,    3    De    Gex,  (>•)    WtUingham  v.   Joyce,    3    Ves.    169  ; 

F.  &  J.  494,   519;  30  L.  J.,   Ch.   298;  see  8  R.  R.  302,  n. 

Ficard  v.  Hine,  L.  R.,  5  Ch.  274.  (s)  BKcklamly.  Hall,  S  Ves.  92  ;   7  R.  R. 

{p)  Fry,  s.  261.    Sec  Uall  y.  IFarren,  9  1  ;  Kcule  v.   Mackenzie,  1  Keen,    474;  44 

Ves.  605;   7  R.  R.   306,  in  which,  on  an  R.  R.  105  ;   Price  v.  Asshcton,    1  Y.   &  C. 

application  for  decree  of  specific  perform-  441  ;  41  R.  R.  222  ;    W Ilcrlihy  v.  Hedges, 

ance  of  a  contract  of  sale  by  a  lunatic  an  1  Sch.  &  Lef.  123  ;  M'Kallg  v.  GradcweU, 

Lssue  was  directed  whether  the  defendant  16  Ir.  Ch.  R.  512. 

was  a  lunatic  at  the  time  of  execution,  {t)  Btickh(nd\.  Papillon,   L.   R.,   1   Eq. 

whether  he  had  lucid  intervals,  and  if  so,  477  ;  35  L.  J.,  Ch.  387  ;  36  Id.  81 ;  L.  R., 

whether  the  contract  was  executed  during  2  Ch.  Ap.  67  ;  and  see  Kelly.  Xokcs,  14 

a  lucid  interval.  W.  R.  908  ;  Maekley  v.  Pettenden,  1  B.  &  S. 

{q)  lie  Wyyme,  L.  R.,  7  Ch.  229,  decided  178  ;   30  I^.  J.,  Q.  B.  225. 

on  sect.   129  of  the  Lunacy  Regulation  [n]  Post,  Ch.  VII.,  Sect.  7. 

Act,   1853,  repealed  by  the  Lunacy  Act,  [x)  Pourll  v.  Lloyd,  2  Y.  &  J.  372, 
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Parties  to 

Contract  Jor 

Lease. 


Corporations. 


Cii.iv.Sec.  6.  agreement  contains  a  proviso  against  alienation  (y).  If  the  trustee 
elect  not  to  take  a  lease,  the  Court  will  not  enforce  the  contract  at  the 
instance  of  the  bnnlaaipt  (::).  Wliere  a  person  agreed  to  grant  a 
lease  to  A.,  his  executors,  administrators  and  assigns,  upon  certain  con- 
ditions, and  A.  assigned  his  interest  in  the  contract  to  B.,  and 
afterwards  Lecame  bankrupt,  it  was  held  that  B.,  on  performing  the 
conditions,  had  aright  to  enforce  the  contract  specifically  {a). 

The  general  rule  is,  that  as  a  corporation  cannot  grant  a  lease 
except  under  theii'  common  seal,  so  neither  is  a  contract  for  a  lease 
binding  on  them,  except  it  be  under  their  common  seal(i),  and  an 
unsealed  contract  is  not  even  enforceable  by  them  (c)  ;  but  where 
there  has  been  a  part  performance  of  the  contract  for  a  lease  by  a 
corporation,  the  Court  has  decreed  a  specific  performance  of  it, 
though  the  contract  was  not  under  the  common  seal  of  the  corpora- 
tion {d). 

It  has  been  hold,  that  the  commissioners  of  woods  and  forests  are 
neither  entitled  to  sue  nor  liable  to  be  sued  for  the  specific  perform- 
ance of  contracts  entered  into  with  or  by  them  {<) . 


Coramis- 
siouers  of 
Woodd. 


Form  of 
Lease — how 

settled. 


Sect.  7. — Fortn  of  Lease,  and  how  settled  after  a  Decree. 

Questions  as  to  the  validity  of  the  contract,  and  as  to  whether  it  is 
inequitable  to  enforce  its  specific  performance,  must  be  determined 
at  the  hearing :  questions  of  title  are  referred  to  Chambers  (./').  The 
Court,  on  pronouncing  a  decree  for  specific  performance  of  a 
contract  to  grant  or  to  take  a  lease,  will  not  usually  enter  into  the 
question  as  to  what  covenants  the  lease  shall  contain.  But  it  will  do 
so  where  the  nature  of  the  decree  to  be  made  depends  upon  that 
question  {g).  In  ordinary  cases  any  such  questions  must,  if  neces- 
sary, be  settled  in  chambers :  and  for  that  purpose  one  party  must 
prepare  the  di'aft  of  a  lease,  and  hand  a  copy  to  the  other,  that  such 
alterations  may  be  made  as  may  be  deemed  necessary  :  and  when  the 


(y)  Crosbiev.  Toohe,  1  Myl.  &  K.  431  ; 
1  Mont.  &  A.  215,  n  ;  2  L.  J.  (N.  S.),  Ch. 
83;  36  R.  R.  342;  Morgan  v.  Modes, 
infra,  (a) ;  Bmhland  v.  TupUlon,  supra. 

(=)  Brook  V.  Hewett,  3  Ves.  2(35  ; 
Weatherall  v.  Gecring,  12  Ves.  501  ;  8 
E.  R.  369. 

{a)  Morgan  v.  Ithodes,  1  Myl.  &  K.  435  ; 
1  Mont,  k  A.  214  ;  36  E..  R.  345. 

{!))   Oxford  {Mayor)  v.  Crow,  infra. 

(c)  Oxford  (Mat/or)  v.  Crow,  [1893]  3 
Ch.  535 ;  69  L.  T.  228  ;  42  W.  R.  200  ; 
8  R.  279,  per  Romer,  J. 

(d)  S/cnen^s  Hospital  v.  Bi/as,  15  Ir. 
Ch.  R.  405, 


jnison  V.  jrest  Hartlepool  li.  Co.,  34 
L.  J.,  Ch.  241,  in  which  specific  perform- 
ance was  decreed  against  the  defendants, 
was  a  case  in  -ft'hich  the  defendants  were 
enabled  to  make  an  unsealed  contract  by 
their  directors  by  sect.  97  of  the  Com- 
panies Clauses  Consolidation  Act,  1845. 

(«)  Nurse  V.  Ld.  JSeymour,  13  Beav.  254. 

(/)  lloodv.  Of/lander,  34  Beav.  513. 

{(j)  Blakcsley  v.  Wheildon,  1  Hare,  176, 
183  (where  see  form  of  minutes  giving 
such  directions) ;  Eeeirsv.  Greenivich  Tan- 
ning Co.,  2H.  &M.  54  ;  Onions  v.  Cohen,  2 
H.  &M.  354  ;  34  L.  J.,  Ch.  338  ;  Beadely. 
Fttt,  11  Jur.,  N.  S.  152 ;  13  "W.  R.  287. 
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parties  cannot  agree  upon  any  point,  it  may  be  brought  before  tlie  Ch.IV.Sec.  7. 
judge's  chief  clerk,  who  will  settle  the  di-aft  lease  in  such  manner  as    -^'YeJe!' " 
he  thinks  fit  (//).      Either  party  may  appeal  to  the  judge,  and  apply 
to  him  to  vary  the  terms  of  the  di'aft  lease  as  settled  by  the  chief 
clerk  :  but  at  the  peril  of  costs  (/) . 

If  the  defendant  refuse  or  neglect  to  comply  with  the  decree,  the  Enforcement 
Com-t  may,  on  such  terms  and  conditions  (if  any)  as  may  be  just,  appointing^ 
"  order  that  the  lease  be  executed  by  such  person  as  the  Comi  may  Person  to 
nominate  for  that  purpose,"  and  in  such  case  the  lease  so  executed  Lease. 
''  shall  operate  and  be  for  all  piu^poses  available  as  if  it  had  been 
executed  by  the  person  originally  directed  to  execute  it  "  (?>•). 

The  question  what  covenants  the  parties  to  an  agreement  for  a  "Usual 
lease  are   entitled   to   have   inserted  in  the  lease  itself   is  of   great  ^J^JJ";^^*^"" 
importance  (l),  but  it  seems  clear,  that  whether  the  agreement  for  the  £roicn. 
lease  stipulates  for  usual  covenants  or  not,  the  law  implies,  that  usual 
covenants  shall  be  inserted  (;;?).      The  question  what  are  usual  cove- 
nants appears  to  be  one  of  fact,  not  of  law,  in  a  case  where  the  parties 
stipulate  for  usual  covenants  (??) ,  but  to  be  a  question  of  law  where 
the  contract  for  the  lease  is  silent  as  to  covenants  (o) . 

What  are  "  usual "  covenants  depends,  in  some  measure,  on  the 
practice  of  conveyancers,  which  varies  from  time  to  time,  so  that 
what  was  a  usual  covenant  in  Lord  Eldon's  time  would  not  necessarily 
be  held  to  be  a  usual  covenant  now;  and  also  depends  upon  the 
character  of  the  property  agreed  to  be  demised,  so  that  what  would 
be  a  usual  covenant  in  a  contract  for  a  mining,  would  not  necessarily 
be  held  to  be  so  in  a  contract  for  an  agricultural  lease. 

The  covenant  to  pay  rent  has  been  held  to  be  a  usual  covenant  in  Kent. 
the  construction  of  a  lease  under  a  power  (p),  and  seems  indeed  to  be 
in  all  cases  a  usual  covenant. 


{h)  JoiJcins  V.  Green,  27  Beav.  440  ;  28  rent  and  taxes,  and  to  repair  and  to  allow 

L.  J.,  Ch.  817,  820  ;  Farish  v.  Sleeman,  1  the  lessor  to  enter  and  view  the  state  of 

De  Gex,  F.  &  J.  326;  29  L.  J.,  Ch.  53.  repair,   with   a  prox-iso  for  re-entry  on 

(«•)  rarish  V.  Sleeman,   supra ;  Sharp  v.  breach  of  the  covenant  to  pay  rent ;  and 

Milliqan   23  Beav.  419.  that  the  only  covenant  which  the  lessee 

/7\    T  J    A   J.    1004  /IT  f    .0  1T-  i        ,.,\  can  insist  on  is  the  usual  qualified  cove- 

[k)  Jud.  Act,  1884    47  .t  48  Vict.  c.  61  ,  ,  .          ■,  e^iovment  •  a  ms^a-e  cited 

8.  14.     See  Hall  v.  Hidl,  51  L.  T.  226,  in  ^'^^}  ^"'  ^"'   i  enjoyment     a  passage  citea 

■i  ■  1     ^r         T               •   i.  J                       •  With  approval  by  Jessel,  M.lx.,  m  llamp- 

wliicn   Kay,  J.,    appointed   a  person   lu  ,•           ttt-  ?         n  nv.    t\    —         \  ■   e 

1           £        \  £     li.-        1  J!     J     -i    i  Kliirc  V.   TVickens,  7  Oh.  U.  ooo,  and  intra, 

place  01  a  deiaultmg  defendant,  to  exe-  ,.,..                  '                                             ' 

cute  a  lease,  under  the  somewhat  similar  1  ■         • 

sect.   30    of   the  Trustee  Act,    1850,   and  (w)    Church  \.  Brown.  IbYes.  a.i -p.  2&b  ; 

Edwards,-In  re,  33  W.  R.  578,  in  which  10  R.  R.  74  ;  P^-o^w^  v.'Par/tY;-,  3My.  &K. 

Pearson,  J.,  appointed  his  chief  clerk  to  280. 

execute  a  mortgage.  („)  i^  Bennett  v.    TVomack,   7  B.   k  C. 

{J)  See  the  question  carefully  discussed,  627  ;  and  in  Brookes  v.  Brysdale,  L.  R.,  3 

Dav.  Prec.   vol.  5,  pt.    1,  p.    51    (ed.   3,  C.  P.  D.  52,  post,  it  was  assumed  to  be  a 

A.D.  1876),  where  it  is  said  that  the  result  question  of  fact. 

of  the  authorities  is  that  the  only  cove-  /  \   m       i         -n              v 

„     i        1  •  u    i-T,     1                     •     •  i  (o)   Church  v.  Brown,  ubi  supra. 

nants  which  the  lessor  can  insist  on  as  ^  '                                             '■ 

"usual  covenants"  are  covenants  to  pay  {p)   Tayhr  v.  Horde,  1  Burr.  60. 
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Ch.  IV. Sec.  7. 

Decree  for  a 

Lease  {Usual 

Corc)ia)i(s). 

Repair, 

Fire. 

To  pay  Taxes, 


Nc)t  to  assign 
or  uudeiiet. 


Not  to  trade 


To  use  for 
particular 
purpose. 


Residence  on 

demised 

premises. 


Tlie  covenant  to  repair  seems  clearly  usual  (f?),  but  it  has  been 
twice  held  on  the  construction  of  a  contract  for  a  lease  (r),  that  the 
exception  which  lias  for  some  time  been  commonly  inserted  in  leases, 
in  case  of  destruction  of  the  premises  by  fire,  is  not  "  usual." 

A  covenant  by  the  tenant  to  pay  rates  and  taxes  ought  clearly  to 
be  inserted,  if  the  contract  for  the  lease  stipulate  for  a  net  rent  (s)  ; 
but  this  is  not  so  much  because  the  covenant  is  usual,  as  because  the 
words  "net  rent"  imply  it;  and  the  better  opinion  seems  to  be — 
though  there  is  no  express  decision  to  that  effect — that  amongst 
"  usual  covenants"  must  be  reckoned  a  covenant  by  the  tenant  "to 
pay  taxes,  except  such  as  are  usually  payable  by  the  landlord  "  {t). 

The  covenant  not  to  assign  or  underlet,  without  the  leave  of  the 
lessor,  is  not  a  usual  covenant  (?^),  whether  it  be  restricted  by  such 
words  as  "  such  leave  not  to  be  withheld  to  a  respectable  and  respon- 
sible tenant,"  or  not  {x)  ;  nor  does  the  fact  that  the  subject  matter  of 
the  agreement  is  a  public-house  make  any  difference  (//). 

A  covenant  not  to  carry  on  a  particular  trade  without  the  leave  of 
the  lessor,  is  not  a  usual  covenant  (s),  and  a  contract  for  a  lease  of  a 
house  to  contain  usual  covenants  between  landlord  and  tenant,  and  a 
covenant  not  to  convert  the  house  into  a  school,  does  not  imply  a 
restrictive  covenant  upon  trading  generally  {a). 

In  Bennett  v.  Wonxiek  (tj),  the  defendant  contracted  for  the  pur- 
chase of  the  lease  of  a  public-house  described  as  held  "  upon  usual 
and  common  covenants."  In  an  action  for  not  completing,  the  judge 
directed  the  jury  to  find  for  the  plaintiff  upon  evidence  that  six  out 
of  ten  public -house  leases  contained  the  proviso  for  re-entry  if  the 
lessee  should  carry  on  any  other  business  than  that  of  a  victualler, 
which  proviso  had  been  objected  to  by  the  defendant  as  uncommon  (c) ; 
and  the  Coui't  refused  to  enter  a  nonsuit. 

A  covenant  to  reside  and  personally  carry  on  the  business  of  a 
public-house  is  not  a  usual  covenant  in  a  contract  for  the  lease  of 
one  ((■/). 

A  contract  for  a  lease  (to  contain  usual  covenants)  of  land  on 
wliich  the  lessee  was  to  build  and  not  to  use  the  premises  for  any 


{>j)  Kendall  v.  Hill,  6  Jur.,  N.  S.  968. 

(>•)  Id.  ;  Sharp  v.  Milliyan,  23  Eeav. 
419. 

(s)  Bennett  v.  Womack,  3  C.  &  P.  96 ;  7 
B.  &  C.  627  ;  6  L.  J.,  K.  B.  175  ;  31  R:  R. 
270. 

{t)  Hampshire  v.  Wickens,  infra. 

{it)  Church  V.  Brown,  15  Ves.  25S  ;  10 
R.  R.  74  ;  Henderson  v.  Hn>/,  3  Bro.  C.  C. 
632  ;  Vcre  v.  Lovcden,  12  Ves.  179  ;  Tluck- 
land  V.  Papillon,  L.  R.,  2  Ch.  67  ;  36 
L.  J.,  Cb.  83. 

{x)  Hampshire  v.  Wickens,  7  Ch.  D. 
655  ;  47  L.  J.,  Ch.  243  ;  26  W.  R.  491, 
per  Jcssel,  M.R.  ;  followed  in  Bishop  v. 


Taylor,  60  L.  J.,  Ch.  656  ;  64  L.  T.  529  ; 
39  W.  R.  542,  in  which  the  purchaser 
of  a  lease  successfully  repudiated  the 
purchase. 

(y)  Henderson  v.  Hay,  3  Bro.  C.  C.  632  ; 
Lander  and  Baqley^s  Contract,  Ln  re,  [1892] 
3  Ch.  41,  per  Ch'itty,  J. 

[z]  Broperi  v.  Parker,  3  Myl.  &  K.  280. 

(a)    Van  v.  Corpc,  3  Myl.  &  K.  269. 

{b)  Bennett  v.   Womack,  supra  («). 

(c)  See  note  {j)  on  p.  137. 

(d)  Lander  and  BayUy^s  Contract,  In  re, 
[1892]  3  Ch.  41  ;  61  L.  J.,  Ch.  707  ;  67 
L.  T.  521,  per  Chitty,  J. 
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other  purpose  than  a  glass  manufactory,  was  held  not  to  entitle  the  Ch.IV.Sec.  7. 
lessor  to  an  affirmative  covenant  hy  the  lessee  to  use  the  premises  f J^^'f^f?^^^; 
for  such  purpose  {e) .  CovohuUs). 

Where  there  was  a  contract  to  take  an  assignment  of  a  public-  ^^  -stration 
house  lease  subject  to  covenants  "  common  and  usual  in  leases  of  of  Sub-lease 
public-houses,"  and  the  lease  was  found  to  contain  a  condition  that  Li^dlw'd^*^ 
every  underlease,   &c.,  should   be   left  with   the  ground  landlord's 
solicitor,  it  was  held,  the  jury  having  found  as  a  fact  that  the  condi- 
tion was  not  usual,  that  the  condition  was  a  covenant  within  the 
contemplation  of  the  contract,  and  that  the  pm-chaser  was  not  bound 
to  complete  (/). 

The  whole  question  was  considered  in  1878  by  Jessel,  M.  E.,  in  List  of 
Eampsltirc  v.  Wickens  {g).    In  that  case  the  defendant  agreed  to  accept  COTg^ants." 
a  lease  of  a  dwelling-house  in  London  "  on  all  usual  covenants  and  Hampshire  \. 
provisoes,"  but  declined  to  accept  the  lease  proposed  to  be  granted  ^'^«''^'''««- 
on  the  ground  that  such  lease  contained  a  covenant  by  the  lessee 
"  that  he  would  not,  without   the   previous   consent   of  the   lessor, 
assign,  imderlet,  or  part  with  the  possession  of  the  said  premises, 
but  such  consent  not  to  be  withheld  to  a  respectable  and  responsible 
tenant,"  &c.     Jessel,  M.  E.,  after  ruling  that  "if  no  objection  can  Not  to  assign, 
be  made  to  an  unrestricted  covenant  against  assignment,  none  can 
be  made  to  a  covenant  that   is  restricted,"  held,  that  the  contract 
could  not  be  specifically  enforced,  and  cited  with  approval  the  passage 
from  Davidson's  Precedents  in  Conveyancing,  of  which  an  abstract 
has  already  been  given  (A).     Subsequently  in  Eadie  v.  Addison  {i), 
where  the  defendant  had  agreed  to  grant  to  the  plaintiff,  a  brewer,  a 
"  proper  "  lease  of  a  public-house,  "  to  be  drawn  up  with  all  proper  "Proper 
clauses,"  and  approved  of  by  the  defendant  and  his  solicitor,   and  Clauses.' 
the  defendant  refused  to  grant  a  lease  unless  it  contained  a  clause 
against  underletting,  it  was    held,  that   such   a   clause  was   not   a 
"  proper  clause,"  and  the  defendant  was  decreed  to  grant  the  lease 
without  it ;  and  Hampshire  v.  Wichens  has  also  been  followed  in  a 
case  where  the  purchaser  of  a  lease  was  held  to  be  entitled  to  repudiate 
his  contract  of  purchase  on  the  ground  that  the  lease  contained  a 
covenant  not  to  assign,  &c.  without  consent,  such  consent  not  to  be 
unreasonably  withheld,  and  that  such  covenant  had  not  been  disclosed 
to  him  [j). 

(e)  Doe  d.  3farqi(is  of  Bute  v.  Guest,  15       47  L.  T.  533 ;  31  W.  R.  329. 

M.  &  W    160.  U)  Bishop  V.   Taylor,  60  L.  J.,  Q.  B. 

( f)  Brookes  v.  Brysdale,  3  C.  P.  D.  52  ;       55G  ;  64  K  T   529  ;  39  W.  R.  542.     The 
37  L   T   467  •   26  W   R    331  earlier  authorities  oi  Morgan  v.  slaughter, 

I    '  Tr'        ;'  -nr'i        n  Q-Q\    7  PK         ^  ^^P-  ^'    5  R.  R.  715   (where  see  the 

(g)  Bampsliire  ^•J^'f:^«'«  (18/^)' "  Ch-       ^ote),  and  Folkingham  v.   Croft,  3  Anst. 

^-  -T  =  Vbl^  ^^-  '^^^  '  ^^^-  ■^-  ^^  '  TOO  ;    4  R.  R.   844,  appear  to  be  incon- 

per  Jessel,  M.R.  sistent  with,  but  overruled  by  the  later 

ill)  Ante,  p.  135,  (/).  ones,  so  far  as  decisions  on  a  question  of 

(t)  Eadie  v.  Addison,  52  L.  J.,  Ch.  80  ;  fact  can  be  said  to  be  ovemded. 
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Chap.  IV.— Contract  for  Lease. 


Cn.IV.SEO.  7. 
Decree  for  a 
Lease  ( Usual 
Coreiianfs). 

Proviso  for 
Re-entry. 
Sodgkuison  v. 
Crowe. 

Not  "Usual." 


Public 
House. 


Re-entiy  on 
Bankruptcy. 


Concluding 
Remarks  on 
"Usual 
Covenants." 


In  Ilodghinson  v.  Cron-c  (/.•),  it  was  laid  down  by  the  Court  of 
Appeal  that,  as  a  "  usual "  term,  the  proviso  for  re-entry  is  applicable 
to  the  breach  of  the  covenant  to  pay  rent,  and  to  the  breach  of  no 
other  covenant.  In  that  case  there  was  a  contract  for  a  lease  of 
mines  to  contain  numerous  terms  succinctly  stated,  and  amongst 
them  "all  usual  and  customary  mining  clauses."  Bacon,  Y.-C, 
held  that  the  intending  landlord  was  entitled  to  have  inserted  in  the 
lease  a  proviso  for  re-entry  on  non-payment  of  rents  and  royalties, 
"  or  if  and  whenever  there  should  be  any  breach  of  the  covenants 
and  agreements  in  the  lease  contained."  But  this  ruling  was 
reversed  on  appeal ;  and  James,  L.  J.,  expressed  the  opinion  that 
the  clause  of  forfeiture  for  breach  of  covenant  generally  was  "  a  most 
odious  stipulation,  offensive  and  oppressive  beyond  measure."  This 
decision  is  not  affected  by  sect.  14  of  the  Conveyancing  Act,  1881 
(post,  Ch.  VIII.,  Sect.  6),  by  which  provision  is  made  for  "relief 
against  forfeiture."  So  it  was  held  by  Chitty,  J.,  in  a  case  where 
the  contract  was  for  a  lease  to  contain  usual  covenants,  and  the  con- 
veyancing counsel  of  the  Court  had  settled  the  lease  with  a  proviso  for 
re-entry  on  breach  of  any  of  the  covenants,  which  proviso  the  learned 
judge  directed  to  be  limited  to  the  non-payment  of  rent  {I).  Even  in 
the  case  of  a  public-house  lease  the  proviso  for  re-entry  in  the 
general  form  is  no  "  usual  "  clause,  but  must  be  limited  as  in  other 
cases  {m). 

A  proviso  for  re-entry  on  the  bankruptcy  of  the  lessee  has  been 
held  to  be  usual  in  the  case  of  a  contract  for  a  lease  of  an  hotel  ijt), 
but  not  of  a  contract  for  a  mining  lease  (o),  or  for  a  farming  lease  (  jj). 
There  is  strong  authority  for  saying  that  it  is  not  "  usual "  {q). 

It  is  to  be  observed  that  in  the  majority  of  the  cases  (r)  the 
question  was  decided  by  an  equity  judge  without  a  jury.  "Was  it  so 
decided  as  a  question  of  fact  or  of  law  ?  Is  evidence  admissible  ? 
Would  a  judge  be  bound  to  direct  a  jury  to  find  in  accordance  with 
the  equity  decisions  ?  These  are  open  questions  upon  the  authorities, 
but  it  is  submitted  that  what  is  usual  must  in  every  case  be  a  question 
of  fact  to  be  decided  upon  evidence  if  either  party  so  require,  that 
upon  an  action  for  specific  performance  in  the  Chancery  Division 


{k)  L.  R.,  10  Ch.  62-2;  4i  L.  J.,  Ch. 
680  ;  33  L.  T.  388  ;  23  W.  R.  885.      . 

(/)  Anderton  and  3Hlnrr\'i  Contract,  In  re, 
45  Ch.  D.  476;  39  W.  R.  44. 

(m)  Lander  and  Iia<ilci/''s  Contract,  In  re, 
[1892]  3  Ch.  41  ;  61  L.'j.,  Ch.  C07. 

(«)  Ilubies  V.  Burnett,  27  Beav.  500  ; 
29  L.  J.,  Ch.  289. 

(o)  Eodgkinson  v.  Crowe,  L.  E.,  19  Eq. 
591  ;  44  L.  J.,  Ch.  238  ;  33  L.  T.  122. 

{p)  Ilyde  V.  Warden,  3  Ex.  D.  72  ;  47 
L.  J.,  Ch.  121-C.  A. 


{q)  Hyde  v.  TFarden,  supra;  Hampshire 
V.  hlckcns,  supra,  where  it  is  said  that 
Haines  v.  Burnett,  supra,  "  must  be  treated 
as  distinctly  overruled  "  by  Hodykinson  v. 
Croice,  supra.  But  note  that  in  Haines  v. 
Burnett  the  words  were  "  such  covenants 
as  are  usually  inserted  in  leases  of  pro- 
perty of  a  similar  description." 

()•)  Only  in  Bennett  v.  Womack,  7  B.  & 
C.  627  ;  31  R.  R.  270,  and  Brookes  v. 
iJrysdale,  3  C.  P.  D.  52,  was  the  question 
submitted  to  a  jury. 


Sect.  8. — Solicitor's  Charges.  139 

there  would  be  some  reason  for  applying  for  a  jmy  under  Order  Ch.IV.Sec.  7. 
XXXVI.,  Eule  6,  and  that  sncli  a  jmy  might  find  independently  of    f^^^'J >;„^; 

the  equity  decisions.  Covenants). 


Sect.  8. — Solicitors^  Charges. 

The  Solicitors'  Eemuneration  Order,  1882  (s),  prescribes  a  scale  of 
remuneration  to  solicitors  for  contracts  for  leases  and  leases  varying 
in  proportion  to  the  rent,  and  accordingly  as  the  transaction  is  com- 
pleted or  not,  but  not  including  stamps,  counsel's  fees,  and  other  dis- 
bui'sements  "reasonably  and  properly  paid"  (Eule  4).  The  scale, 
which  is  set  out  in  full  hereafter  (.s),  may  be  generally  described 
here  as  a  7^  per  cent,  scale  on  the  rental  for  the  intending  lessor's 
solicitor,  and  half  that  amount  for  the  intending  lessee's  solicitor.  A 
solicitor  concerned  for  both  parties  is  to  charge  the  lessor's  solicitor's 
charges,  and  one-half  the  lessee's  solicitor's  charges. 

Charges  for  negotiations  preparatory  to  a  contract  which  resulted  in 
a  lease  have  been,  under  the  order,  disallowed  on  taxation  (/) . 

(«)  See  so  much  of  the  Order  as  applies  (0    Field,  In   re,   29    Ch.  D.   G08  ;    54 

to   contracts  for  leases  and  leases,  post,  L  J     Ch   G61  •  5''  L  T.  480  •   33  W.  K.. 

Appendix  A.,  and  for  the  cases  upon  the  •     •>        •          >     -       •     •          > 

Order,  see  Ch.  V.,  Sect.  16  (b),  post.  553— C.  A.,  affirming  Chitty,  J. 
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Sect.  l.—Dcfnition  of  "  imw." 

Definition.  A  LEASE  is  a  conveyance  {a)  by  way  of  demise  of  lands  or  tenements, 

for  life  or  lives,  for  years,  or  at  will,  but  always  for  a  less  term  than 
the  party  conveying  himself  has  in  the  premises ;  for  if  it  be  for  the 
whole  interest,  it  is  an  assignment  and  not  a  lease  (i).  A  lease  is 
usually  made  in  consideration  of  rent,  or  some  other  annual^  recom- 
pense rendered  to  the  party  conveying  the  premises— who  is  called 
the  lessor  or  landlord— by  the  party  to  whom  they  are  conveyed  or 
let,  who  is  called  the  lessee  or  tenant  {c). 


[a)  In  the  Conveyancing  Act,  1881,  the 
word  "conveyance"  includes  "lease"  im- 
less  a  contrary  intention  appears. 

{b)  Bcardman  v.  Wilson,  L.  R.,  4  C.  P. 


57  ;    17  W.  R.   54.     And  see  the  cases 
cited  post,  Ch.  VII.,  Sect.  5, 

(f)  Shep.  Touch.  266. 


Sect.  1. — Definition  of  "Lease."  141 

A  lease  Is  also  a  contract  for  the  exclusive  possession  of  lands  or  Ch.  V.  Sec.  i. 
tenements  for  some  certain  numter  of  years  or  other  determinate    Befimtionof 

period  {d).     An  instrument  is  not  a  demise  or  lease,  although  it  con-  -^—_ — -, 

tains  the  usual  words  of  demise,  if  its  contents  show  that  such  was  between 
not  the  intention  of  the  parties.      Thus  where  A.  agreed  with  B.  I^?^^^  ^^^ 

^  ^  _  Licence 

to  let  liim  have  the  use  of  the  Surrey  Gardens  and  Music  Hall,  to  use. 

Newington,  for  four  days  at  100/.  per  day,  for  the  purpose  of  giving 

a  series  of  four  grand  concerts  and  day  and  night  fetes  ;  but  from  the  Tayhr  v. 

terms  of  the  contract  it  was  evident  that  A.  was  not  to  part  with 

the  possession  of  the  premises  during  those  four  days  :  this  was  held 

no  demise  (f).     So  where  A.,  an  owner  of  lace  machines,  paid  12.s. 

a  week  to  B.  for  permission  to  place  the  machines  in  a  room  in  B.'s 

factory,  and  for  free  ingress  and  egress  to  the  room  for  himself  and 

workmen  for  the  pui-pose  of  working  and  insiDecting  the  machines ; 

B.  supplied  the  necessary  steam  power  for  working  the  machines, 

payment  for  which  was  included  in  the  above  sum  :  it  was  held  that 

there  was  no  demise  to  A.  of  any  part  of  the  room,  and  no  relation 

of  landlord  and  tenant  created  between  him  and  B.  (,/').     Where  an  Boats  on 

incorporated  canal  company  by  deed  granted  to  the   plaintiff  the  Canal. 

sole  and  exclusive  right  or  liberty  of  putting  or  using  pleasure  boats 

for  hire  on  their  canal,  it  was  held  that  the  grant  did  not  create  such 

an  interest  or  estate  in  the  plaintiff  as  to  enable  him  to  maintain  an 

action  in  his  own  name  against  a  person  who  distui^bed  his  right  of 

putting  and  using  pleasure  boats  for  hire  on  the  canal  (r/) .     A  licence  Licence  to 

to  fasten  a  coal-barge  to  moorings  fixed  in  a  river,  until  determined  ^^^"^    ^^^^' 

by  a  month's  notice — the  licensee  .to  pay  30/.  annually  towards  the 

expense  of  the  moorings — does  not  amount  to  a  demise,  nor  give 

the  licensee  an  exclusive  right  to  the  use  of  the  moorings,  nor  render 

him  liable  to  be  rated  as  the  occupier  of  part  of  the  bed  of  the 

river  (h) .     The  grant  by  a  riparian  proprietor  of  a  right   to   take  Right  to  take 

water  from  a  natural  stream  on  which  his  land  abuts,  operates  as  a  ""'^*^^- 

licence  in  gross,  and  not  as  a  demise,  and  "uill  not  enable  the  grantee 

to  maintain  an  action  in  his  own  name  against  a  wrongdoer  (/) .     The  Shed  and 

gratuitous  loan  of  a  shed  for  a  particular  purjDose  operates  as  a  mere 

licence  revocable  at  any  time  (/.•)  ;  and  the  permission  to  use  a  stall 

at  an  exhibition  between  10  a.m.  and  11  p.m.  at  a  weekly  rent  has 

{(T)  Reg.  v.  Morrish,   32  L.  J.,   M.   C.  M.  C.  73  ;    Gvdnt  v.  Oxford  Local  Board, 

245.  L.  R.,  4  Q.  B.  9  ;   17  W.  R.  76.    See  also 

(e)   Taylor  v.  Caldwell,  3   B.   &  S.  82G  ;  London  and  Korlh  Western  R.  Co.  v.  Bnck- 

32  L.  J.,  Q.  B.  164.  master,  L.  R.,   10  Q.  B.  444  ;    44  L.  J., 

(/)  Hancock  v.  Austin,  14  C.  B.,  N.  S.  M.  C.  ISO;   33  L.  T.  329;   Coryy.  Bristoiv, 

634  ;  32  L.  J.,  C.  P.  252.  2  App.  Cas.  262. 

{g)  Hill  V.  Tupper,  2  H.  &  C.  121  ;    32  (0  Stockport    Tl'ater works   Co.  v.  Fofter, 

L.  J.,  Ex.  217.  3  H.  &  C.  300. 

{h)    Watkins  v.  Overseers  of  Milton-next-  (/.■)    Williams  v.  Jones,  3   H.  &   C.  256  ; 

Gravesend,  L.  R.,  3  Q.  B.  350  ;  37  L.  J.,  33  L.  J.,  Ex.  297. 
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Chap.  V. — The  Lease. 


Ch.  V.  Sec.  1, 

Dc  fill  it  ion  of 

"  Lease.'''' 

Hoarding  for 
Advertise- 
ment. 


Theatre 

Refresliment 

Contract. 


Stone  and 
Clay. 


Right  of 
Shooting,  &c. 


Revocation  of 
licence. 
M'ooi  V. 
Lcdbittcr, 


the  same  operation  and  gives  no  right  to  distrain  (/).  A  contract 
to  let  a  person  erect  a  hoarding  for  a  bill-posting  and  adver- 
tising station  on  the  forecourt  of  a  cottage  "  together  with  the  end 
or  gable  wall "  of  the  cottage  for  the  same  purpose  "  at  the  rent 
of  10/.  per  annum  payable  quarterly  on  the  four  usual  quarter  days," 
the  hoarding  to  be  the  property  of  the  erector,  is  a  licence  revocable 
on  reasonable  notice  {m) ;  and  a  theatre  refreshment  contract  whereby 
"  free  and  exclusive  licence  and  right  to  the  use  of  "  refreshment 
rooms  was  granted  to  the  licensee  was  held  to  be  a  licence  only, 
although  the  grantor  was  termed  "  landlord "  and  the  grantees 
"  tenants  "  and  the  grantor  covenanted  for  quiet  enjoyment  {}i).  A 
licence  to  get  all  the  copperas  stone  which  may  be  found  in  part  of  a 
manor,  for  twenty-one  years,  at  the  yearly  rental  of  25/.,  is  not  a 
demise,  and  will  not  support  a  distress  for  the  rent  (o) .  A  demise  of 
a  fire-brick  manufactory,  for  twenty-one  years,  with  j)owers  during 
such  term  to  dig  fire-clay  from  under  certain  adjoining  land,  does  not 
amount  to  a  lease,  but  only  to  a  licence  as  to  the  fire-clay,  and  will 
not  prevent  the  licensor  from  digging  parts  of  such  fire-clay,  or 
authorizing  others  to  do  so,  or  otherwise  dealing  with  such  adjoining 
land  in  a  manner  not  inconsistent  with  the  licence  {p). 

A  licence  to  hunt  or  shoot  over  land,  although  it  does  not  give  the 
licensee  any  estate  in  the  land  {q) ,  amounts  to  the  grant  of  an  incor- 
poreal hereditament ;  and  an  assignee  of  the  reversion  may  sue  for 
breaches  of  any  covenant  which  touches  or  relates  to  the  land  and 
runs  with  it  (>•). 

It  was  held  in  Wood  v.  Ledhitter  [s),  after  careful  consideration 
of  all  previous  cases,  that  a  licence  under  seal,  if  a  mere  licence, 
is  as  revocable  as  a  licence  by  parol,  and  that  a  licence  by  parol, 
coupled  with  a  grant  of  a  nature  capable  of  being  made  by 
parol,  is  as  irrevocable  as  a  licence  by  deed,  but  that  a  licence  by 
parol,  coupled  with  a  parol  grant  of  something  which  can  only  be 
granted  by  deed,  is  a  mere  licence,  and  therefore  revocable.  But  the 
continuing  authority  of  this  case  to  the  present  day  has  recently  been 
doubted  {t),  and  it  seems  at  any  rate  clear  that  even  a  mere  licensee 


{I)  Eeudoll  V.  Iiowa»,  9  T.  L.  R.  192. 

(Hi)  mfsoH  V.  Tavencr,  [1901]  1  Ch. 
578;  70  L.  ,T.,  Ch.  2G3  ;  84  L.  T.  48, 
per  Joyce,  J.,  who  held  that  .three 
months'  notice,  expiring  at  the  end  of 
a  current  year  of  the  licence,  was  a  reason- 
able notice. 

{»)  Dahi  V.  Edwarcles,  (1900)  83  L.  T. 
548  ;  49  W.  R.  244-C.  A.,  affirming 
Kekewich,  J.,  and  affirmed  by  H.  L.  in 
1901,  85  L.  T.  050  ;  50  W.  R.  358,  sub 
nom.  Eduardcs  v.  Barruujfon. 

(o)   Ward  V.  Boxj,  4  B.  &  S.  337  ;  5  Id. 


359;  33  L.  J.,  Q.  B.  3,  254. 

{p)  Carr  v.  BcHson,  L.  R.,  3  Ch.  524. 

[q)  Bird  v.  Great  Eastern  It.  Co.,  19 
C.  B.,  N.  S.  268. 

[r)  Hooper  v.  Clark,  8  B.  &  S.  150  ; 
L.  R.,  2  Q.  B.  200  ;  36  L.  J.,  Q.  B.  79. 

(.s)  Wood  V.  Ledhilter  (1845),  13  M.  &  W. 
83S  ;  14  L.  J.,  Ex.  161  ;  9  Jur.  187  ;  4 
L.  T.,  O.  S.  433. 

{t)  By  Cozens-Hardy,  J.,  in  Loxoe  v. 
Adams,  [1901]  2  Ch.  598,  having  regard 
to  Walsh  V.  Lonsdale,  21  Ch.  D.  9  ;  and 
p.  97,  ante. 
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■witliout  an  interest,  tliough  lie  may  not  sue  the  licensor  for  trespass  Ch.  V.  Sec.  i. 
in  following  up  a  revocation  of  the  licence  by  personal  expulsion,  Bcfimtionof 
may  sue  him  for  breach  of  implied  contract  not  to  revoke  {i().  


But  a  mere  licence  is  determined  by  the  death  of  the  licensor  or  of  Determina- 
the  licensee,  or  by  an  assignment  of  the  land  over  which,  or  of  the  Licence  by 
subject-matter  in  respect  of  W'hich,  the  easement  or  privilege  is  to  be  Death  or 
enjoyed  (^).     An  action  lies  for  a  breach  of  contract  to  grant  an        ° 
incorporeal  hereditament,  although  the  contract  be  not  under  seal  (y) . 

These  things  must   concur  in  the  maldng  of   every  good  lease :  General 
1.  There  must  be  a  lessor,  who  is  able  to  make  the  lease.     2.  There  f  ^^'"ft''^''* 

\  a  good  Lease. 

must  be  a  lessee,  who  is  capable  of  taking  the  thing  demised. 
3.  There  must  be  a  thing  demised  which  is  demisable.  4.  If  the 
thing  demised  or  the  term  expressed  to  be  granted  be  not  grantable, 
without  a  deed,  or  the  party  demising  be  not  able  to  grant  without 
a  deed,  the  lease  must  be  made  by  deed,  containing  a  sufficient 
description  of  the  lessor,  the  lessee,  the  thing  demised,  the  term 
granted,  and  the  rent  and  covenants :  and  all  necessary  cii'cum- 
stances,  as  sealing,  delivery,  &c.,  must  be  observed.  5.  If  it  be  a 
lease  for  years,  it  must  have  a  certain  commencement,  at  least  when 
it  takes  effect  in  interest  or  possession,  and  a  certain  determination, 
either  by  an  express  enumeration  of  years,  or  by  reference  to  a 
certainty  that  is  expressed,  or  by  reducing  it  to  a  certainty  upon 
some  contingent  event,  which  must  happen  before  the  death  of  the 
lessor  or  lessee.  6.  There  must  be  an  acceptance  of  the  thing 
demised,  and  of  the  estate  by  the  lessee  (s). 


Sect.  2. —  What  Leases  must  he  by  Deed. 
A  lease  for  three  years  or  less  may  be  in  writing  or  parol  as  the  Lease  for 
parties  please  {a),  but  a  lease  for  more  than  three  years  from  the  be"^fn 'writrnff 
making  {h)  must  be  by  deed.     Such  is  the  effect  of  the  Real  Property  oi'  by  Parol ; 
Act,  1845  (8  &  9  Vict.  c.  106),  s.  3,  taken  in  conjunction  with  sects,  morrthan 
1,  2  of  the  Statute  of  Frauds.     By  8  &  9  Vict.  c.  106,  s.  3,  "  a  lease  ^  years^must 
required  by  law  to  be  in  writing,  of  any  tenements  or  hereditaments 
made  after  the  1st  October,  1845,  shall  be  void  at  law  unless  made 
by  deed."     And  by  the  Statute  of  Frauds  (29  Car.  2,  c.  3),  s.  1,  "  all 
leases,    estates,    interests    of   freehold,  or   terms    of  years,   or   any 
imcertain  interest  of,  in,  to  or  out  of  any  messuages,  manors,  lands, 

(«)  Kcrrison  v.  Smith,  [1897]  2  Q.  B.  [y)  Smart  v.  Jones,  33  L.  J.,  C.  P.  15-1. 

445;  77  L.  T.  344.  [z)  Shep.  Touch.  267. 

{x)   Cofcmanv.  Foster  {Bcn-f.),  1  II.  &  C.  (a)  See  JRi/lei/  v.   Sicks,    1    Stra.    651; 

37  ;    lioberts  v.  Hose,  3   H.  &   C.  162  ;    33  Bolton  (Lord)  v.  Tomtin,  5  A.  &  E.  856  ;    1 

L.  J.,  Ex.  1,  241  ;    35  Id.  62;     TJ'aUis  v.  N.  &  P.  247  ;   2   II.    &  W.  369  ;   6   L   J 

Harrison,  4  M.   &  W.   538  ;    5   Id.    142  ;  (N.  S.),  K.  B.  45  ;  44  R.  R.  612. 

Mofei/  V.  Henderson,  17  Q.  B.  575.  {b)  Kauiinsv.  Turner,  1  Ld.  Raym.  736. 
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Deed. 
Stat.  Frauds 

88.   1,  2. 


( 


No  actiou  on 
unwritten 
contract  as  to 
land. 


Ch.V.  Sec.  2.  tenements  or  hereditaments,    made  or  created  by  livery  and  seisin 
What  Leases   Only,  ur  by  ixirol  and  not  init  in  writinor  and  sia-ned  by  the  parties 

mi(st  be  by  ,  .  .  ,  ,  ■"■ 

SO  makmg-  or  creating  the  same,  or  their  agents  thereunto  lawfully 
authorized  by  writing  {h),  shall  have  the  force  and  effect  of  leases  or 
estates  at  will  only ;  and  shall  not,  either  in  law  or  equity,  be  deemed 
or  taken  to  have  any  other  or  greater  force  or  effect,  any  considera- 
tion for  making  any  such  parol  leases  or  estates  to  the  contrary 
notwithstanding "  (r)  :  excepting,  nevertheless,  sect.  2,  "all  leases 
not  exceeding  the  term  of  three  years  from  the  maldng  (d)  thereof, 
■whereupon  the  rent  reserved  to  the  landlord  during  such  term  shall 
amount  unto  two  third  parts  at  the  least  of  the  full  improved  value 
of  the  thing  demised."  A  lease  for  a  term  of  less  than  three  years, 
with  the  right  in  the  lessee,  at  his  option,  to  prolong  it  to  a  period 
exceeding  three  years  from  the  date  of  the  lease,  is  within  this  ex- 
ception {e).  Sect.  4  enacts  "that  no  action  shall  be  brought  whereby 
to  charge  any  person  upon  any  contract  or  (sic)  sale  of  lands,  tene- 
ments or  hereditaments,  or  any  interest  in  or  concerning  them, 
unless  the  agreement  upon  which  such  action  shall  be  brought,  or 
some  memorandum  or  note  thereof,  shall  be  in  writing  and  signed 
by  the  party  to  be  charged  therewith  or  some  other  person  thereunto 
by  him  lawfully  authorized"  (/), 

In  the  peculiar  case  of  Smallwood  v.  Sheppards,  where  there  was  an 
oral  letting  of  a  piece  of  ground  for  three  successive  Bank  Holidays 
in  the  same  year  at  a  lump  rent  payable  by  equal  instalments  for 
each  of  the  three  days,  the  defendant,  having  occupied  and  paid  for 
the  first  of  the  three  days,  unsuccessfully  set  up  the  above  section  of 
the  Statute  of  Frauds  in  answer  to  a  claim  for  the  two  remaining 
instalments,  not  having  occupied  for  the  two  remaining  days  (g) . 

The  effect  of  the  Eeal  Property  Act,  1845  (8  &  9  Viet.  c.  106),  s.  3, 
is,  that  an  instrument  not  under  seal  which  purports  to  demise  or 
let  premises  for  more  than  three  years  from  the  making  thereof,  or 
even  for  a  less  term,  if  the  rent  reserved  does  not  amount  unto  two 
third  parts  at  the  least  of  the  full  value  of  the  thing  demised,  is 
void  at  lair  as  a  lease;  but  it  may  operate  as  an  agreement  for  a 
lease  (//),  even  at  law.     Since  the  above  Act  the  Courts  of  law  have 


Non- 

contiuuous 

lettiujr. 


Void  Lease 
may  operate 
as  Contract. 
Parher  v. 
Tamell. 


(b)  Smith,  L.  &  T.  82  (2nd  ed.). 

(c)  But  such  estates  at  will  may  change 
into  tenancies  from  year  to  year,  when 
any  of  the  agreed  rent  is  paid  and  received  : 
Trens  V.  Savage,  4  E.  &  B.  36  ;  -Loc  d. 
Rigge  v.  Bell,  5  T.  R.  471  ;  2  R.  R.  642  ; 
2  Smith,  L.  C.  ;  3  R.  R.  612  ;  and  see 
Ch.  VI.,  Sect.  21,  post. 

{d)  See  note  [b),  ante,  p.  143. 

[e)  JIand  y.  Hall,  2  Ex.  D.  35a:  46 
L.  J.,  Ex.  603  ;  36  L.T.  765  ;  25  W.  R. 
734 — C.  A.,  reversing  decision  below,  2 
Ex.  D.  318;  46  L.  J.,  Ex.  242. 

(/)  This  extends  to  all  mere  contracts 


for  leases  (even  for  less  than  three  years) ; 
but  the  agent  need  not  be  authorized  bg 
tvrit'uui  as  under  sect.  1  ;  Smith,  L.  &  T. 
93  (2nd  ed.)  ;  Clarke  v.  Fiiller,  16  C.  B., 
N.  S.  24  ;  Foster  v.  Itoivland,  7  H.  &  N. 
103  ;  Heard  v.  Pilley,  L.  R.,  4  Ch.  Ap. 
548.  For  the  effect  of  sect.  4  upon  a 
contract  for  a  lease,  see  ante,  p.  97. 

{g)  Smalhvood  v.  SJieppards,  [1895]  2 
Q.  B.  627  ;  64  L.  J.,  Q.  B.  727. 

{h)  Parker  v.  Tam-ell,  2  De  G.  &  J. 
559;  27  L.  J.,  Ch.  812;  Cotcen  v.  Phillips, 
33  Beav.  18. 
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construed  a  writing  rather  as  a  valid  agreement  for  a  lease  than  as  a  Cn.  V.  Sec.  2. 
void  lease  (0.  _  _  _  S£T 

If  the  tenant  enter  into  possession  under  a  void  lease  he  thereupon        ^'^'"^- 
becomes  tenant  from  year  to  year  upon  the  terms  of  the  writing,  so  Tenant 
far  as  they  are   applicable   to    and   not   inconsistent  with  a  yearly  under  ^^oid 
tenancy  {Ji).     Such  tenancy  may  be  determined  by  the  usual  notice  Teuanrfrom 
to  quit  at  the  end  of  the  first  or  any  subsequent  year  thereof  (/) ;  and  Year  to  Year, 
it  will  determine,  without  any  notice  to  quit,  at  the  end  of  the  term  ^'-"^  ^-  -^^^'• 
mentioned  in  the  writing  {m).     But  if  the  lessee  do  not  enter,  he  will 
not  be  liable  to  an  action  for  not  taking  possession  {n)  ;  nor,  on  the 
other   hand,  will   an   action   lie   against  the  lessor   for   not   giving 
possession   at   the   time    appointed   for    the    commencement   of   the 
term  but  before  the  lease  is  executed  (0).     The  effect  of   the  Eeal 
Property  Act,   1845   (8  &  9  Vict.  c.   106),  is  not  to  put  an  end  to 
oral  leases,  but  merely  to  superadd  to  such  leases  as  are  required 
by  the  Statute  of   Frauds  to  be  in  writing,  the  necessity  of  their 
being  hy  deed. 

First,  then,  of  leases  by  deed.      A  deed  is  a  writing  sealed  and  Leases  by 

'  '  "^         ,        ^  .  "  inuentuie. 

delivered  by  the  parties,  and  is  either  an  indenture  or  a  deed-poll. 
If  a  deed  be  made  by  more  parties  than  one,  there  ought  regularly 
to  be  as  many  copies  of  it  as  there  are  parties,  and  each  formerly 
was  cut  or  indented  (instar  dentium)  on  the  top  or  to  tally  or  cor- 
respond with  the  other,  which  deed  so  made  is  called  an  indenture  {p). 
Formerly,  if  a  deed  began  "  This  indenture  "  made,  &c.  and  the 
parchment  or  paper  was  not  indented,  it  was  not  an  indentm'e, 
because  the  words  could  not  make  it  indented ;  but  if  the  deed  was 
actually  indented,  though  there  were  no  words  of  indenture  in  the 
deed,  yet  it  was  an  iudentm'e  in  law ;  for  it  might  be  an  indenture 
without  words,  but  not  by  words  without  indenting  [q) .  But  now, 
by  the  Eeal  Property  Act,  1845  (8  &  9  Vict.  c.  106),  s.  5,  "  a  deed 
executed  after  the  1st  October,  1845,  purporting  to  be  an  indentm-e, 
shall  have  the  effect  of  an  indenture,  although  not  actually  indented." 
All  the  parts  of  an  indenture  make  but  one  deed,  and  each  part  is 

()■)  Bond  V.  Rosling,  1  B.  &  S.  371  ;    30  Pistor  v.  Cater,  9  M.  &  W.  315  ;    Bof  d. 

L.  J.,  Q.  B.  227  ;    JtoUasoii  v.  Leon,  7  H.  Broivne,  8  East,  165  ;  9  R.  E.  397 ;  Cooch 

&  N.    73;    31    L.  J.,   Ex.   96;    Tideu  v.  v.  Goodman,  2  Q.  B.  580. 

MoUett,  16   C.  B.,  N.  S.  298;    33  L.'  J.,  (/)  Cole  Ejec.  36,  222. 

C.  P.  235  ;  Ecnjne  v.  Cummin<js,  16  C.  B.,  [ni)   Tress  v.  Surarje,  4  E.  &  B.  36;   Cole 

N.  S.  421.  Ejec.  223,  444. 

{k)  Doe  d.  Rlgye  v.  Bell  (1793),  5  T.  R.  („)  j„;;,^„  v.   Stamp,   1   Stark.  12  ;    18 

4/2  ;  2  R.  R.  642  ;  2  Sm.  L.  C.  ;  Richardson  r.  r.  740  ;    Edqe  v.  Strafford,  1   C.  &  J. 

T:  ^f'L'i'  ^  ^-  ^  E-  ^'-  =    ^0  R.  R.  253  ;  391 .    1  Tyr.  295  ;    9  L.  J.,  Ex.  101 ;    35 

I)oe^.  Thompson  v.  Amnj,  12  A.  &  E.  479;  jj    r.  74(3 

Berrey  v.  Lindlei/,  3  M.  &  Gr.  498  ;   Lee  v.  '/  s    n      '          ir                    •  -t?    c  Ty   r-,n 

S!,y,iti,    Q  TT^^i,    e/>o       r>     7          c        7        o  (")  -Orifru  V.  Jlacnamara,  o  ih.  &z  ii.  QiVI; 

dmitfi,  y  Jiixch.  662  ;    Bcale  v.  SaKnders,  3  r-   ?          -nj        j     -n  -ni     t.    ^-r 

B"Nr   r"   c^n  /      •               J          -J  1        \  Jinks  v.  Ldivards,  11  Excn.  itb. 

.  JN .  O.  8o0  (assignee  under  void  lease)  ;  ,                    >  • 

Doe  d.   Pennington  v.    Tanierc,   12  Q.  B.  {p)   1  Inst.  171;  2  Blac.  Com.  295. 

998,  1013  ;   Tress  v.  Savage,  4  E.  &'  B.  36  ;  (-7)  Co.  Lit.  229. 

l.t.  10 
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Ch.  V.  Sec.  2. 

Vliat  Leases 

must  be  by 

Deed. 


The  Coimter- 
part. 


Discrepancy 
between 
Counterpart 
and  Lease. 
Burchcll  V. 
Clark. 


General 
Requisites. 


Stamp. 


Effect  of  the 
Loss  of  a 
Lease. 


of  as  great  force  and  effect  as  all  the  parts  together ;  so  tliey  are 
esteemed  tlic  mutual  acts  of  tlie  respective  parties,  each  of  whom  may- 
be hoimd  by  either  part  of  the  same,  for  the  words  of  the  indeiitiu-e 
arc  the  words  of  each  party  (r). 

The  common  usage  is  for  the  lessor  to  execute  one  instniment  to 
be  handed  to  and  kept  by  the  lessee — which  is  the  lease — and  for 
the  lessee  to  execute  another  instrument  of  precisely  similar  tenor,  to 
be  handed  to  and  kept  by  the  lessor — which  is  called  the  counter- 
part (.s),  and  is  distinguished  from  a  mere  copy  as  bearing  the  actual 
signatm^e  of  the  lessee  (which  a  mere  copy  does  not) ,  and  as  forming 
an  instrument  on  which  the  lessor  can  sue  the  lessee,  A  lessee  who 
executes  the  counterpart  of  a  lease  or  any  person  claiming  under  him, 
cannot  dispute  its  admissibility  in  evidence,  or  impeach  its  validity  on 
the  ground  of  the  original  lease  not  being  properly  stamped  (/).  A 
counterpart  is  primary  evidence  against  the  lessee,  and  all  the  persons 
claiming  under  him,  of  the  contents  of  the  lease,  and  of  the  execution 
thereof  by  the  lessor  {u). 

The  ordinary  rule  is,  that  where  the  lease  and  the  counterpart 
conflict,  the  lease  prevails ;  but  this  ride  does  not  apply  where  the 
mistake  is  clearly  in  the  lease.  So  it  was  held  by  the  Com-t  of 
Appeal  in  Burchell  v.  Clark  (./•).  There,  by  lease  dated  in  1784,  the 
lessor  demised  the  j)remises  to  the  lessee  for  941  years,  "  yielding 
during  the  said  term  of  "  91^  years  a  certain  rent.  The  counterpart 
spoke  of  the  term  as  911  years  in  both  instances.  The  Court 
(Kelly,  C.B.,  diss.),  reversing  the  decision  below,  held  that  as  it  was 
clear  that  there  was  some  clerical  error  in  the  lease,  the  counterpart 
might  be  used  to  correct  it,  and  that  the  premises  were  recoverable  by 
action  brought  at  the  end  of  the  911  years. 

A  lease  by  deed  must  be  written  or  printed :  it  may  be  in  any 
character  or  language :  it  cannot  be  exemplified  upon  wood,  leather, 
cloth,  or  the  like,  but  only  upon  parchment  or  paper  :  for  the  writing 
or  printing  upon  them  can  be  least  vitiated,  altered,  or  corrupted.  It 
must  also  have  the  regular  stamps  imposed  upon  it  by  statute  for  the 
increase  of  the  public  revenue  (y) . 

The  estate  of  the  lessee  is  not  determined  by  the  loss  or  cancella- 
tion of  the  lease,  so  that  the  existence  of  the  term  can  bo  proved ; 


(r)  Plowd.  134,  421 ;  Lit.  s.  370. 

(«)  "  When  the  sereral  parts  of  an  in- 
denture are  interchangeably  executed  by 
the  several  parties,  that  part  or  copy 
•which  is  executed  by  the  grantor  is  usually 
called  the  original,  and  the  rest  are  termed 
coimterpnrts,"  1  Steph.  Com.  46'),  where 
it  is  said  that  of  late  it  is  most  frequent 
for  all  the  parties  to  execute  every  part. 

{t)  Faul  V.  Mcel;  2  Y.  &  J.  116. 


{u)  Bnrkigh  v.  Stihhs,  5  T.  R.  465  ;  Jioe 
d.  Jf'est  V.  JJavis,  7  East,  363  ;  Hiiffhcs  v. 
C/ark,  10  C.  B.  905  ;  Houghton  v.  Kwnig, 
18  C.  B.  235  ;  Homes  v.  rcarce,  1  E.  &  E. 
283;  ColeEjec.  170,  253. 

{x)  Burchell  v.  Clark,  2  C.  P.  D.  88  ;  46 
L.  J.,  C.  r.  115 ;  35  L.  T.  090 ;  25  W.  R. 
331. 

(y)  See  the  Stamp  Act,  1891,  a  consoli- 
dating Act,  post.  Appendix  A.  ;  and  see 
also  Sect.  13  of  this  cliapter. 
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for  the  estate  is  derived  from  the  lessor,  and   not   from   tlie   lease  Cn.  V.  Sec.  2. 
otherwise  than  as  it  shows  the  intention  of  the  parties,  which  is  not    Tniat  Leases 

.„,.,,         vmst  be  by 

altered  by  the  loss  or  cancellation  of  the  instrument  of  demise  (~).  Deed. 
Where  no  counterpart  can  be  found,  the  landlord  is  entitled  to 
inspect  and  take  a  copy  of  the  lease  {a) .  So,  on  the  other  hand, 
in  a  proper  case,  the  tenant  may  obtain  an  inspection  of  the  dupli- 
cate or  coimterpart  lease  {h).  Under  an  agreement  that  the  lessor 
would,  at  the  request  and  costs  of  the  lessee,  grant  a  lease,  the  lessor 
is  not  entitled  to  charge  the  tenant  wdth  the  expense  of  a  counter- 
part (c) . 


Sect.  3. — Form  of  Lease. 


An  attempt  has  been  made  by  the  legislatm-e  to  shorten  leases.  Statutory 
and  accordingly  the  Leases  Act,  1845  (8  &  9  Yict.  c.  124),  gives  a  s  fc"?  vlcr 
concise  form,  which  may  be  adopted  if  parties  desu-e  \i{d).     But  c.  12-1. 
this   form   is   somewhat   inaccurate,  and   is,  it  is  believed,   seldom 
used  {e). 

The  usual  words  by  which  a  lease  is  made  are,  "  demise  and  Usual  Words 
lease,"  or,  "  demise,  grant  and  to  farm  let "  ;  but  any  words  which  °  ^^^^^' 
amount  to  a  grant  are  sufficient  to  make  a  lease  (./)  ;  and  it  may  be 
laid  down  for  a  rule,  that  whatever  words  are  sufficient  to  explain 
the  intent  of  the  parties,  that  the  one  shall  divest  himself  of  the 
possession  and  the  other  come  into  it,  for  any  determinate  time, 
whether  they  run  in  the  form  of  a  licence,  covenant,  or  agreement, 
are  of  themselves  sufficient,  and  will  in  construction  of  law  amount  to 
a  lease  for  years  as  effectually  as  if  the  most  proper  and  pertinent 
w^ords  had  been  made  use  of  for  that  purpose ;  for  a  lease  of  years 
being  no  other  than  a  contract  for  the  cxchisive  possession  and 
profits  of  the  land  on  the  one  side,  and  a  recompense  of  rent  or 
other  income  on  the  other, — if  the  words  made  use  of  are  sufficient 
to  prove  such  a  contract,-  in  whatsoever  form  they  are  introduced, 
or  howsoever  variously  applicable, — the  law  calls  in  the  intent  of 
the  parties,  and  moulds  and  governs  the  words  accordingly  ((/). 
Where  the  owner  in  fee  of  premises  demised  them  for  a  term  of  999 
years,  and  afterwards  released  to  the  lessee  the  reversion  in  fee; 
and  the  latter,  by  indenture  reciting  the  demise,  did  "  grant,  bargain, 

(:;)  Read  v.  Broolmcm,   3   T.    E.    151  ;  {d)  See  post,  Appendix  A.,  Sect.  1. 

Lord  Ward  \.  Lumley,  5  H.  &  N.  87,  65G  ;  {e)  Numerous  precedents  of  leases,  &c., 

29  L.  J.,  Ex.  322.  are  given  in  Appendix  B.,  post. 

(rt)  Doe  V.  SUr/ht,  1  Dowl.   163  ;  Doe  d.  (/)  Co.  Lit.  45  ;  2  Blac.  Com.  318. 

Morris  v.  Boe,  i'M.  &  W.  207.  C^)  ^ac.  Abr.  tit.  Leases  (K.);  WiJkinson 

{b)  Doe  d.  Child  v.  Roe,  1  E.  &  B.  279  ;  v.  Hall,  3  B.  N.  C.  at  p.  532;  Duxbunj  v. 

Cole  Ejec.  120,  200.  Saiidiford,    80    L.    T.    552— C.    A.,    per 

(c)  Jennings  v.  Major,  8  C.  &  P.  61  ;  see  Smith,    L.  J.      For    distinction    bet-vreen 

post,  Sect.  13.  lease  and  licence,  see  ante,  p.  141. 

10(2) 
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Cii.  V.  Sec.  3.  Sell,  assign,  and  set  over  "  the  premises  for  tlio  residue  of  the  term 
Form  of  Lease,  of  999  years : — lield,  that  there  was  a  resuscitation  of  the  term  by 
virtue  of  these  words  (//).  Where  a  letter  was,  *'  We  hereby  agree  to 
let  you  keep  peaceable  possession  of  your  present  house  and  shop  in 
Strand-lane  for  a  term  of  ten  years,  on  condition  that  you  commit  no 
nuisance  and  pay  us  the  sum  of  9s.  3rf.  per  week  for  rent  thereof. 
You  to  pay  local  board  rates  and  we  to  pay  poor  rates  and  water  rates 
as  hitherto,"  this  was  held  to  be  an  assignable  lease  for  ten 
years  (?).  In  Cottce  v.  Bicltarchon,  the  plaintiff  in  consideration  of 
530/.  to  be  paid  by  A.  demised  to  him  premises  for  55  years  at  the 
yearly  rent  of  84/.,  and  subject  to  covenants  to  repair,  &c.  The  con- 
sideration not  having  been  paid,  A.  assigned  to  the  plaintiff  the 
residue  of  the  term  then  unexpired,  subject  to  the  rents  and  cove- 
nants, and  with  a  power  of  sale.  In  pursuance  of  that  power  the 
plaintifp,  in  consideration  of  500/.  "  bargained,  sold,  assigned,  and 
transferred,  and  set  over  "  to  the  defendant  the  said  premises,  to  hold 
"for  the  residue  of  the  term  of  55  years,"  subject  to  the  yearly  rent 
of  84/.,  and  the  covenants  contained  in  the  lease  to  A. ;  and  the 
defendant  covenanted  to  pay  the  rent  and  perform  the  covenants. 
The  defendant  having  entered,  it  was  held  that,  although  the  mort- 
gage by  A.  to  the  plaintiff  operated  as  a  merger  of  the  term  originally 
granted,  yet  the  assignment  by  the  plaintiff  to  the  defendant  created 
a  new  lease  for  the  residue  of  the  unexpired  term,  and  consequently 
the  defendant  was  liable  on  the  covenants  {k). 

Although  no  specific  words  are  necessary  to  create  a  lease,  yet 
there  must  be  words  used  which  show  an  intention  to  demise  (/)  : 
therefore,  where,  on  the  letting  of  land  to  a  tenant,  a  memorandum 
was  drawn  up,  the  terms  of  which  were,  that  he  should  on  a  future 
day  bring  a  surety  and  sign  the  agreement,  neither  of  which  he  ever 
did ;  it  was  lield,  that  the  memorandum  was  a  mere  unaccepted 
proposal,  and  did  not  operate  as  a  lease  {m).  An  agreement  bearing 
even  date  with  a  lease,  by  which  it  was  agreed  that  the  lessor  should 
manage  the  farm  leased  for  the  lessee  ;  the  lessee  giving  12s.  a  week 
to  the  lessor,  and  "  allowing  him  and  his  family  to  reside  and  have 
the  use  of  the  dwelling-house  and  furniture  free  of  rent  : "  has  been 
held  not  to  be  a  lease  (n)  ;  and  where  a  contract  was  made  between 
A.  and  13.,  that  B.  should  receive  certain  sums  of  money  from  A., 


Lease  must 
Bhow  an 
intention  to 
Demise. 


{h)  Dnin  d.  Jfilkiiis  v.  Kcmeys  9  East, 
3G6;  9  R.  R.  581. 

(j)  Duxbio-!/  V.  Sand  if  Old,  80  L.  T.  553, 
reversing  judgment  of  High  Court  (78 
L.  T.  230),  who  had  held  that  the  letter 
passed  no  estate.  The  pouit  that  the 
tenancy,  though  for  more  than  three 
years,  was  not  by  deed,  was  not  taken  in 
either  Court,  and  it  appears  to  have  been 
assumed  that  specific  performance  would 


have  been  granted,  and  that  the  letter 
might  be  treated  as  a  lease. 

[k)   Cottee  V.  Eichardson,  7  Exch.  148. 

{I)  Brewer  v.  HUI,  2  Anstr.  413 ;  3  R.  R. 
596. 

[hi)  Doe  d.  Bingham  v.  Cartwrif/ht,  3  B. 
&  A.  326. 

(«)  Doe  d.  Hughes  v.  Bnry,  9  C.  &  P. 
494  ;  Maghm  v.  SuttU,  4  E.  &  B.  347. 
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and  should  biiild  certain  houses  on  A.'s  laud,  and  procure  responsible  Ch.  V.  Sec.  3. 

tenants  for  the  same  at  a  given  rate,  and  liimself  pay  the  rent  from  a  Form  of  Lease. 

certain  day  till  he  procured  such  tenants :  it  was  held  that  no  tenancy 

was  created  between  A.  and  B.  (o). 

The  word  '' dedi''  is  said  to  be  a  sufficient  word  to  make  a  lease  Partictaar^ 

for  years  {p),  and  even  a  "  licence  "  to  inhabit  or  enjoy  {q),  if  it  give  ^^^^  ^In"^ 

an   crchmve  right  to  occupy  (r),  may  have  the  same  effect.      The  decided  upon. 

words  "  covenant,  grant,  and  agree  "  that  A.  shall  have  the  lands 

for   so   many  years,    enure   as   a   lease  for   years  (s)  ;    so  the  word 

"  covenant "  will  make  a  lease,  though  the  words  "'  grant  and  agree  " 

be  omitted  (/).     So  a  covenant  "to  stand  seised,"  if  made  by  the 

owner,  or  a  covenant  for  quiet  enjoyment  («)  is  a  lease  (.r)  :  for  a 

covenant  together  with  an  entry  amounts  to  a  lease ;  but  a  covenant 

merely  does  not  vest  the  estate  in  the  lessee,  but  only  gives  him  a 

right  to  enter  and  possess  it ;  and  therefore  the  estate  is  not  vested  in 

him  till  actual  entry  {>/) . 

A  lease,  however  formal  (not  being  a  bargain  and  sale  under  the  Intercsse 
,  .,..,p  i/\  terinim. 

Statute  of  Uses),  creates  only  an  iideresse  termini  before  entry  {z). 


Sect.  4. — Construct  ion  of  Lease. 


Before  the  Eeal  Property  Act,  1845  (8  &  9  Yict.  c.  106),  s.  3,  Whether 
required  all  leases  for  more  than  three  years  to  be  by  deed,  questions  Agreement, 
very  frequently  arose  whether  a  particular  instrument  was  intended 
to  operate  as  an  actual  lease,  or  merely  as  an  agreement  to  grant 
one.  The  decisions  were  numerous  and  conflicting  (r/),  but  as  the 
Act  of  1845  has  very  considerably  diminished  their  importance,  it  is 
sufficient  to  state  here  that  their  general  effect  may  be  taken  to  be 
that  the  intention  of  the  parties  was  considered,  and  that  the  Courts 
would  construe   the  document   very  liberally  in  order  to  effectuate  i 

that  intention  {b).  j 

A  written  contract  not  under  seal  made  since  the  Act  of  1845  for  a  Effect  of  void  | 

longer  term  than  three   years,  or  for  three   years  to  begin   from  a     ^^^^'  j 

subsequent  day,  or  even  for  a  less  term  if  the  rent  reserved  is  less  j 

than  two-tliirds  of  the  full  improved  value  of  the  thing  demised,  can-  i 

(c/)  Tdfjlor  V.  Jackson,  2  C.  &  K.  22.  (.c)  lUqht  d.  Bassett  v.  Thomas,  3  Burr. 

\p)  Co.  Lit.  301  b;    Ehjht  d.  Green  v.  1441,  1446  ;   1  W.  Bl.  446. 

Froctor,  4  Burr.  2209.  ('/)  Cojilei/  v.    UcjncortJi,    12   Mod.    1  ; 

(q)  Hall  V.  Scahright,  \  Mod.  14.  Co.  Lit.  37. 

(;■)  Reg.  V.   Morrhh,   32   L.   J.,  M.    C.  (r)  Burnett    v.    Earl    of    Guildford,    11 

245.  Exch.  19 ;    Anderson  v.  RadcUff,  E.  B.  & 

[a)    Whilhck  V.  Horton,  Cro.  Jac.  91.  E.  806.     And  see  Sect.  17,  infra. 

\t)  Richards  v.  Sehj,  2  Mod.  80.  {a)  See   Chapman  v.  Blucl-,  4  B.  N.  C. 

(«)  Doe  cl.   Pritchard  v.  Bodd,  5   B.   &  187;   Chapman  v.  Turner,  6  M.  &  W.  100; 

Adol.  6S9  ;    2  N.  &  M.  838  ;    39  R.  R.  Bauson  v.  Eicke,  7  A.  &  E.  451. 

628.  [h)  See  Boole  v.  Bentleij,  12  East,  168. 
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Cn.  V.  Sec.  4. 

Construction 
of  Lease. 


Efifect  of 
Eutrv  under 
void  Lease. 
Clayton  v. 
Blakey. 


not  operate  as  a  lease,  or  create  any  term,  it  being  "  void  at  law." 
But  it  may  operate  as  an  agreement  for  a  lease  (c),  and  so  be  enforced 
in  equity  by  a  decree  for  a  specific  performance  (</),  or  even  treated 
as  an  actual  lease  {e).  An  action  at  law  may  be  maintained  upon  it 
for  not  granting,  or  not  accepting,  as  the  case  may  be,  a  lease  pur- 
suant to  such  contract  (./') ;  but  not  an  action  for  not  giving  possession 
at  the  time  appointed  for  the  commencement  of  such  lease,  because 
the  possession  bargained  for  is  not  a  possession  as  a  tenant  at  will  or 
from  year  to  year,  but  a  possession  for  a  term  of  years  to  be  created 
by  the  lease  (r/).  Such  last-mentioned  action  lies,  however,  upon  a 
contract  for  a  less  term  than  three  years  (//). 

Even  when  the  contract  is  for  more  than  three  years,  if  the  tenant 
be  allowed  to  enter  and  take  possession  under  such  contract,  and 
pays  any  of  the  rent  therein  expressed  to  be  reserved,  a  tenancy 
from  }'ear  to  year  will  be  thereby  created  upon  the  terms  of  sucli 
contract,  so  far  as  they  are  applicable  to  and  not  inconsistent  with  a 
yearly  tenancy  (/).  Actual  pajonent  of  rent  is  not  always  essential; 
if  the  payment  be  allowed  to  stand  over  by  mutual  consent,  that  is 
sufficient  {k) ;  payment  of  the  rent  does  not  of  itself  create  a  tenancy 
from  year  to  year,  but  is  only  evidence  from  which  a  jmy  may  find 
the  fact  (/).  Where  payment  of  rent  unexplained  would  ordinarily 
imply  a  yearly  tenancy,  it  is  open  to  the  payer  or  receiver  of  such 
rent  to  prove  the  circumstances  under  which  such  payment  was  made 
for  the  purpose  of  repelling  such  implication  [m).  Until  there  had 
been  a  payment  of  rent,  or  something  equivalent  to  such  payment,  a 
distress  could  not,  before  the  Judicatiu-e  Acts,  be  made  for  the  rent 
expressed  to  be  reserved,  no  actual  tenancy  at  an  agreed  rent  having 
been  created  {n).  But  it  is  otherwise  with  respect  to  an  agreement 
for  a  lease  which  contains  an  express  stipulation  for  an  intermediate 
tenancy  at  the  rent  and  subject  to  the  covenants  and  conditions 
therein  mentioned  until  the  lease  shall  be  prepared  (o) .     A  yearly 


(c)  Tidey  v.  Mollett,  16  C.  B.,  N.  S. 
298  ;  33  L.  J.,  C.  P.  235  ;  Hayne  v.  Ciim- 
itiings,  16  C.  B.,  N.  S.  421  ;  overruling 
Stratton  v.  rettiit,  IG  C.  B.  420. 

{(1)  rarlcr  v.  Taswcll,  2  Do  G.  &  J.  559  ; 
27  L.  J.,  Ch.  812;  Cowen  v.  I'hittips,  33 
Beav.  18. 

(r)  See  JJ'ahh  v.  Lonsdale,  21  Ch.  D.  9 ; 
and  p.  97,  ante. 

(/■)  Jiond  V.  Jiosliny,  1  B.  &  S.  371  ;  30 
L.  ■j.,Q.  B.  227. 

(r/)  Urury  v.  Macnamara,  5  E.  &  B. 
612. 

(/()  Jinks  V.  Edwards,  11  Exch.  775. 

(i)  Clayton  v.  Blakey  (1798),  8  T.  R.  3  ; 
2  Smith,  L.  C.  ;  4  R.  R.  575  ;  Tress  v. 
Savafje,  4  E.  &  B.  36  ;  I)oe  d.  I'enmnyton 
V.  fanicrc,  12  Q.  B.  998,  1013;  Lee  v. 
tSmith,   9  Exch.   662  ;  Beale  v.  Sanders,  3 


Bing.  N.  C.  850  ;  43  R.  R.  823  ;  Richard- 
son  V.  afford,  1  A.  &  E.  52  ;  40  R.  R 
253. 

{k)  Cox  V.  Bent,  5  Bing.  185  ;  30  R.  R 
566  ;  Vincent  v.  Godson,  24  L.  J.,  Ch 
122. 

(0  Jones  V.  Shears,  4  A.  &  E.  832 
Flnlay  v.  Bristol  and  Exeter  R.  Co.,  7  Exch 
415,  420. 

(ot)  Doe  d.  Lord  v.  Crayo,  6  C.  B.  90. 

(«)  ILcyan  v.  Johnson,  2  Taunt.  148  ;  sec 
now  Walsh  v.  Lonsdale,  L.  R.,  21  Ch.  D. 
9,  p.  97,  ante. 

(o)  Finero  v.  Judson,  6  Bing.  206  ;  8 
L.  J.,  C.  P.  19;  31  R.  R.  388  ;  Itullason 
V.  Leon,  7  H.  &  N.  73  ;  31  L.  J.,  Ex.  96  ; 
Anderson  v.  Midland  B.  Co.,  3  E.  &  E.  614  ; 
30  L.  J.,  Q.  B.  94. 
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tenancy  created  by  entry  under  tlie  contract,  and  payment  of  any  of  Cn.V.  Sec.  4. 
tlie  rent  therein  mentioned  (or  anytliing  equivalent  thereto),  may  be    ^^^J';;;/;'"" 

determined  at  the  end  of  the  first  or  any  subsequent  year  of  the  term  

mentioned  in  the  contract,  by  the  usual  notice  to  qiut  (  jj)  ;  and  at  the 
end  of  the  term  mentioned  in  the  contract  the  tenancy  will  expire 
without  any  notice  to  quit  (q).  When  the  contract  is  for  a  lease  for 
twenty-one  years,  determinable  at  the  end  of  the  first  seven  or  foiu^teen 
years,  the  tenant  cannot  quit  at  the  end  of  the  first  seven  or  fourteen 
years,  without  coif/ prei-tous  notice  (r). 

It  is  very  seldom,  if  ever,  that  any  question  now  arises  whether  a  Lease  or 
contract  for  less  than  three  years  amounts  to  a  lease  or  only  to  an  Agreement, 
agreement.  It  depends  upon  the  intent  ion  ot  the  parties,  to  be  Bcntley. 
collected  from  the  writing,  and  from  collateral  cii'cumstances.  If  it 
contains  words  of  present  demise  ("  doth  agree  to  let,"  &c.),  although 
to  hold  from  a  subsequent  day,  it  will  amount  to  a  lease,  notwith- 
etanding  a  more  formal  lease  is  stipulated  for,  that  being  considered 
only  as  a  fiu'ther  assm\ance  {>.).  The  question  in  such  cases  is, 
whether  the  parties  intended  to  create  a  tenancy  before  the  execution 
of  any  further  instnmient  (f).  An  instrument  containing  an  express 
proviso  that  it  shall  not  operate  as  a  lease  but  only  as  an  agreement, 
wiU  be  construed  to  be  a  mere  agreement,  notwithstanding  it  contains 
words  of  present  demise  («).  But  if  it  contains  a  clause  to  the 
following  effect,  \az. :  "  And  it  is  hereby  mutually  agreed  that  these  Anderson  v. 
presents  shall  operate  as  an  agreement  only,  and  that  until  a  lease  ^."^  "" 
shall  be  executed,  the  rents,  covenants,  and  agreements  agreed  to  be 
therein  reserved  and  contained  shall  be  paid  and  observed,  and  the 
several  rights  and  remedies  shall  be  enforced,  in  the  same  manner 
as  if  the  same  had  been  actually  executed ;  "  and  the  tenant  enters 
into  possession  under  such  agreement,  the  concluding  stipulation 
will  create  an  actual  tenancy  at  a  fixed  rent,  for  which  a  distress 
may  be  made  (.r).  So  where  an  agreement  for  a  lease,  to  contain 
cei-tain  specified  covenants,  concluded  thus :  "  And  in  the  meantime 
and  until  such  lease  shall  be  executed,  to  pay  the  said  yearly  rent, 
and  to  hold  the  same  premises,  subject  to  the  covenants  above 
mentioned :  "  it  was  held  that  the  latter  v/ords  amounted  to  an  actual 
demise  {//) . 

(p)  Doe  d.  Thompson  v.  Amcy,  12  A.  &  («)  Brrhiff  v.  Broo/,;  1  Moo.  &  E,.  510  ; 

E.  476  ;  Cole  Ejec.  36,  222,  444.  7  C.  &  P.  360. 

(</)  Tress  V.  Savcffc,  4  E    &  B.  36^  ,.  ^f„^„,,,„  ^.  Midland  R.  Co.,  3  E.  & 

(n   Chapman  v.l owner,  QsJL.  kW.lyiQ.  -iv    ai  i  .  Qn  T     T     O    "R   Q4. 

y  Toob'  V.  Bcntle,/,  12  East,  1G8  :  Fmrro  ^-  ^^^  '  ^°  ^-  '^'^  ^-  ^-  ^*- 

V.  Jicl.son,  6  Biug.   206  ;  3  M.  &  P.  497  ;  (y)  Tincro  v.  Jiidson,  6  Bing.  206,  and 

8  L.  J.,  C.  P.  19  ;  31  R.  R.  388  ;  Andcr-  Sup.  ;  RoUasonx.  Leon,  7  H.  &  N.  73  ;  31 

son  V.  Midland  R.  Co.,  3  E.  &  E.  614  ;  30  L.  J.,  Ex.  96.     Compare  these  cases  with 

L.  J.,  Q.  B.  94.  Ilolland  v.  Kensington   Vestry,  L.    R.,  2 

[t)  Smith,  L.  &  T.  85.  C.  P.  565  ;  36  L.  ,T.,  M.  C.  105, 
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Deeds — iucludiiig,  of  course,  leases  by  deed — being  the  bigliest 
description  of  private  written  docmnents,  are  themselves  the  best 
evidence  of  the  facts  which  they  contain,  the  circumstances  which 
they  relate,  and  their  makers'  intentions.  In  their  construction, 
regard  must  be  had  to  all  their  parts ;  and  general  words  may  be 
restrained  by  particular  recitals  (~).  Where  the  recitals  in  a  lease 
stated  that  a  sum  of  money  which  was  in  part  to  bo  given  for  fixtm-es 
was  part  of  the  consideration  for  the  lease,  it  was  held,  that,  whether 
the  lessee  would  or  would  not  be  estopped  by  it,  he  was  not  bound  to 
execute  such  a  lease  (a).  If  a  deed  may  operate  in  two  ways,  the  one 
consistent  with  the  intent  of  the  parties,  and  the  other  repugnant  to 
it,  the  Courts  will  put  such  a  construction  on  it  as  to  give  effect  to 
the  intent  {b) ;  for  deeds  must  be  construed  so  as  to  operate  according 
to  the  intention  of  the  parties,  if  by  law  they  may;  and  if  they 
cannot  operate  in  one  form  they  will  in  another  (c) . 

The  maxim  Verba  chartanou  fortius  accipiuntur  contra  proferentem  has 
been  said  on  high  authority  to  "  have  no  force  at  the  present  day"  {d)  ; 
but  the  three  eases  in  the  House  of  Lords  on  which  that  dictum  was 
based  all  turned  upon  the  construction  of  wills,  and  were,  it  is  submitted, 
insufficient  to  support  the  dictum.  It  is  submitted,  therefore,  that  in 
cases  of  doubt  contracts  of  tenancy  are  to  be  construed  against  land- 
lords, especially  as  to  stipulations  for  re-entry  {e) . 

Where  a  material  word  appears  to  have  been  omitted  in  a  lease  by 
mistake,  and  other  words  cannot  have  their  proper  effect  unless  it 
be  introduced,  such  lease  must  be  construed  as  if  that  word  were 
inserted,  although  the  particular  passage  where  it  ought  to  stand 
conveys  a  sufficiently  distinct  meaning  without  it  (/) .  An  instrument 
of  demise  was  produced  in  evidence,  by  which  the  plaintiff  agreed  to 
let  for  the  term  of  one  year  fijlly  to  be  complete  and  ended;  most  of 
the  subsequent  stipulations  in  the  leases  were  wholly  inapplicable  to 
a  tenancy  determinable  by  a  notice  to  quit ;  the  document  appeared 
on  the  face  of  it  to  have  originally  contained  words  creating  a  tenancy 
from  year  to  year,  which  were  struck  out,  and  the  above  words  as  to 
the  term  only  remained  ;  it  was  held,  that  the  words  struck  out  might 
be  looked  at  to  show  what  the  intention  of  the  parties  was ;  tliat  the 
tenancy  was  for  a  single  year  only  ;  and  that  the  terms  inapplicable 


(j)  Payler  v.  ffomcrshatii,  4  M.  «t  S. 
423  ;  16  R.  R.  516  ;  Simons  v.  Johnson,  3 
B.  &  Adol.  175;  37  R.  377;  Bain  v. 
Cooper,  9  M.  k  W.  701  ;  Major  v.  Salis- 
biin/,  2  D.  &  L.  763,  768. 

(a)  VouhoUcn  v.  Kitowles,  12  M.  &  W. 
602. 

{b)  SoUy  V.  Forbes,  4  Moo.  448  ;  ITotham 
V.  East  India  Co.,  1  T.  R.  638;  1  R.  R. 
333. 

(c)  Goodtitle  d.  Edwards  v.  Bailey,  Cowp. 
600  ;  Shep,  Touch.  81  (sect.  13). 


{d)  By  Jessel,  M.R.,  in  Taylor  v.  ;S'i!. 
Helen's  Corporation  (1877),  6  Ch.  D.  at 
p.  270  (a  grant  of  water- courses) ;  the 
cases  cited  were  Grey  v.  Frarson,  6  H.  L.  C. 
61 ;  Roddy  v.  Fitzgerald,  6  H.  L.  C.  823. 

{e)  See  per  Lord  Tenterden,  C.J.,  VD.I)oe 
V.  Stevens,  3  B.  &  Ad.  299  ;  37  R.  R.  429  ; 
and  per  Romilly,  M.R.,  in  Johnson  v. 
Edgware  and  llighgate  11.  Co.,  35  L.  J., 
Ch.  322  ;  also  Broom's  Maxims,  7th  ed., 
441;  Bac.  Max.  Reg.  3. 

(/)    Wrighty.  Dickson,  1  Dow.  114,  147. 


Sect.  4. — Construction  of  Lease.  153 

to  siicli  a  tenancy  must  be  considered  as  expunged,  or  as  only  applic-  Ch.  V.  Sec.  4. 
able  in  case  the  tenancy  should  continue  {g) .  Construction 

General   words   at   the  end  of   a  particular  specification  will  not  ^ 

pass  any  property   of    a   different   nature   from    that    particularly  Words, 
mentioned  iji). 

The  general  rule  with  regard  to  the  admission  of  parol  evidence  to  Parol 
explain  the  meaning  of,  or  to  add  to  or  alter,  the  express  terms  of  a  ^"^^^L^ible 
written  instrument,  is,  that  it  shall  not  be  admitted  (/) .     Thus  where  to  vary 
property  has  been  conveyed  by  deed,  parol  evidence  of  an  agreement  ^'^^  ™°' 
to  apportion  the  rent  of  the  current  quarter,  contrary  to  the  terms 
of  the  deed,  is  inadmissible  (A-).     So  parol  evidence  is  inadmissible  to 
show  that  a  particular  close  was  intended  to  be  included  in  or  to  be 
excluded   from   the  deed  (/) .      The   exceptions   to   such  rule   are —  Exceptions. 
1,  where,  although   the    deed    is   clearly    enough    expressed,   some  Ambiguity. 
ambiguity  arises  from  extrinsic  circumstances  ;  2,  where  the  language 
of   a   charter   or   deed   has   become   obscure,   and    the   construction 
doubtful   from   antiquity ;    3,   where   the   grant   appears   uncertain, 
owing  to  a  want  of  acquaintance  with  the  grantor's  estate ;  4,  where 
it  is  important  to  show  a  different  consideration  consistent  with  but 
not  repugnant  to  that  stated  in  the  deed  itself ;  5,  where  it  becomes 
necessary  to  show  a  different  time  of  delivery  from  that  at  which  the 
deed  purports  to  have  been  made ;  6,  where  it  is  sought  to  prove  a  Custom  of 
customary  right  not  expressed  in  the  deed,  but  which  is  not  incon-  Country, 
sistent  with  any  of  its  stipulations  ;  7,  where  fraud  or  illegality  in  the 
formation  of  the  deed  is  relied  on  to  avoid  it.     If  a  clause  in  a  deed 
be  so  ambiguously  or  defectively  expressed,  that  a  Court  of  justice 
cannot,  even  by  reference  to  the  context,  collect  the  meaning  of  the 
parties,  it  will  be  void  on  account  of  uncertainty  {m).     But  this  is  the 
last  rule  of  construction  ever  resorted  to. . 

Where  a  party  granted  a  manor  by  a  particular  name,  and  he  had  Cases  illus- 
two  manors  of  that  name,   parol   evidence  was  admitted   to   show  *^''^'^^^'f.  »* 

,  exception  on 

which  of  them  he  meant ;  and  where  there  was  a  demise  of  premises  ground  of 
in  Westminster,  late  in  the  occupation  of  A.,  particularly  describing     ^  ^o^^^J' 
them,  part  of  which  was  a  yard,  parol  evidence  was  received  to  show 
that  a  cellar  situated  under  that  yard,  but  which  was  then  in  the 
occupation  of  B.,  another  tenant  of  the  lessor,  was  not  intended  to 
pass(;?).     Evidence   of   usage   was   received   to   show   that   a  room 

{g)  Strickland  v.  Maxwell,   2  C.   &  M.  (/)  3Iercs  v.  Ansell,  3  Wils.  275  ;  Doc  d. 

539;  39  R.  R.  839.     And  see  Sect.   2-1,  Kortony.  Webster,  12  A.  &E.  442;  Jiarton 

post.  V.  Dawes,  10  C.  B.  261.     And  see  Minton 

[h)  See  Hare  v.  Morton,  5  B.   &  Adol.  v.  Geit/er,  28  L.  T.  449. 
715  ■   39  E.   P    633 

(e)  See  Chitty  on  Contracts  (13th  ed.)  at  ,   ("')  ^"'"'•'  \  Jf^^^  If  ^  ^"^  ^-  ^^>«^^- 

p.  132.     The  riile  appears  to  be  the  same,  ^'""'  ^-  ^"'''"''  ^  ^-  ^-  ^l^- 

■whether  the  written  instrument  be  a  deed  (n)  Doe  d.   Freeland  v.   l]urt,    1   T.   R. 

under  seal  or  not.  701  ;   1  R.  R.   367  ;  Faddoch  y.  Fradlcy,  1 

Ik)  Flinn  v.  Calow,  1  M.  &  G.  589.  C.  &  J.  90. 
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which  had  not  been  occupied  with  a  certain  messuage  did  not  pass 
under  a  demise  of  that  messuage,  together  with  all  the  rooms, 
chambers,  and  appurtenances  thereunto  belonging  (o).  Where  a 
lease  grants  a  right  of  way,  evidence  may  be  received  of  the  state  of 
the  premises  at  the  time  of  granting  the  lease,  and  then  the  judge 
will  put  a  construction  on  the  lease  as  to  the  line  along  which  the 
way  granted  runs ;  but  if  it  is  uncertain  on  the  words  which  of 
two  ways  is  intended,  parol  evidence  may  be  given  to  show  which  the 
grantor  meant  [j)). 

Where  an  expression  used  in  a  written  instrument  has  technical 
meaning,  parol  evidence  is  admissible  to  show  that  it  has  been  used 
in  that  sense,  and  not  in  its  ordinary  meaning  in  common  parlance, 
although  that  may  be  perfectly  clear  and  unambiguous  in  itself : 
therefore,  where  a  lessee  of  a  coal  mine  covenanted  to  get  the  whole 
of  the  coals  "  not  deeper  than  or  below  the  level  of  the  bottom  of  the 
mine,"  at  a  particular  point,  it  was  held,  that  parol  evidence  of  the 
understanding  amongst  miners  was  admissible  to  show  that  the  word 
"  level "  had  a  particular  technical  meaning  different  fi'om  its 
ordinary  signification  of  "horizontal  line."  It  might  be  question- 
able whether  a  previous  agreement  between  the  parties  for  a  lease  of 
the  same  mine,  and  for  which  the  lease  in  question  was  substituted, 
was  also  admissible  in  evidence  for  the  same  purpose  {q).  Again, 
where  in  a  lease  of  a  rabbit  warren,  &c.,  the  lessee  covenanted 
that  on  the  expiration  of  the  term  he  would  leave  on  the  warren 
10,000  rabbits,  the  lessor  paying  for  them  60/.  per  thousand,  it  was 
held,  that  parol  evidence  was  admissible  to  show  that,  by  the  custom 
of  the  country  where  the  lease  was  made,  the  word  "  thousand,"  as 
it  applied  to  rabbits,  denoted  twelve  hundred  (r).  Where  the  lessee 
of  a  coal  mine  covenanted  to  pay  a  certain  share  of  all  such  sums  of 
money  as  the  coals  should  sell  for  at  the  pit's  mouth,  evidence  of  the 
lessee's  having  accounted  with  the  lessor,  and  paid  him  the  share  of 
the  money  produced  by  the  sale  of  coals  elsewhere,  was  not  considered 
admissible  to  explain  the  intention  of  the  parties  (s) .  Where  a  lessee 
made  an  agreement  for  a  lease,  and  the  under-lessee  contracted  to 
erect  a  shop-front  to  the  house  ;  in  ejectment  for  a  forfeiture  for  not 
erecting  the  shop-front,  it  was  held,  that  the  original  lease  by  which 
a  penalty  was  imposed,  if  the  lessee  allowed  a  trade  to  be  carried 
on  upon  the    premises,  was    not    admissible  in    evidence   for    the 


(o)  KersMe  v.  White,  2  Stark.  508  ;  20 
U.K.  731. 

(p)   Osborne  v.  TTise,  7  C.  &  P.  761. 

(q)  Clayton  v.  Gregson,  5  A.  &  E.  S02 


4   N.    &   M.   602  ;    6  Id 
Wilson,  9  CI.  &  F.  365 


694  ;    Shore  v. 


(?•)  Smith  V.  Wihon,  3  B.  &  Add.  728  ; 
1  L.  .J.  (N.  S.),  K.  B.  194;  37  K.  R.  536; 
and  Pref.  viii. 

(a)  CI f Ion  V.  Walmsley,  5  T.  R.  504  ; 
Gerrard  v.  Clifton,  7  T.  R.  676;  1  B.  &  P. 
524. 
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defendant  to  explain  the  meaning  of  the  words  "  shop-front  "  in  the  Ch.  v.  Sec.  4. 

agreement  (t).  Construction 

Since  the  passing  of  the  Calendar  (New  Style)  Act,  1750  (24  Gfeo.  2, 


c.  23),  for  altering  the  style,  a  lease  of  lands  by  deed,  to  hold  fi'om 
the  feast  of  >S7.  Michael,  must,  unless  there  be  a  custom  to  the  con- 
trary, as  in  Kent  {u),  be  taken  to  mean  JSfew  MicJiaeJmas,  and  cannot  "New 
be  shown  by  extrinsic  evidence  to  refer  to  a  holding  from  Old  Miichaelmas." 
MicliaehiHif-,  unless  there  be  such  custom,  or  a  reference  in  the  lease 
to  a  prior  holding  from  Old  Michaelmas  (.r) .  But  tliis  rule  has  been 
held  to  relate  only  to  leases  by  deed  ;  for  in  a  lease  by  parol  made  to 
commence  at  Lady-Day,  evidence  is  admissible  to  prove  that  by  the 
custom  of  the  country  Old  Lady-Day  was  intended  (y) ,  If  there  be 
any  ambiguity  or  contradiction  in  expressing  the  time  of  the  com- 
mencement of  a  lease,  the  lease  is  construed  beneficially  for  the  lessee, 
on  the  principle  that  every  man's  grant  shall  be  taken  most  strongly 
against  himself  {z) . 

Where  a  man  granted  an  estate  for  life,  without  saying  whether  it  Cases 
was  for  his  own  life  or  for  that  of  the  grantee,  parol  evidence  was  il]"strative 

.  o  7  i  Qj-  (-j^Q  other 

received  to  show  what  interest  he  had  in  the  estate :  for  if  he  was  Exceptions, 
tenant  in  fee,  it  was  considered  that  the  grantee  should  take  an  estate 
for   his   own   life;   but   that  if   the   grantor   himself  was  a  tenant 
for  life  only,  the  grantee  would  take  an  estate  for  the  grantor's  life 
only  («). 

The  express  terms  of  a  lease  cannot  be  controlled  by  the  custom  of  Evidence  of 
the  country ;  but  if  the  lease  be  entii-ely  silent  as  to  matters  regulated  Custom. 
by  such  custom,  e.g.,  as  to  the  time  of  quitting,  evidence  of  the  custom 
of  the  country  may  be  given  to  fix  the  time  [b)  ;  similarly,  although  wigrjicsworth 
no   right  to  an  away-going   crop   is  reserved  in  a   lease,  if    there  "^-  ^«^'''«o«- 
are  no  covenants  which  either  in  express  terms  or  by  implication  of 
law  exclude  such  right,  the  lessee  may  produce  parol  evidence  to  show 
that  he  is  entitled  to  such  away-going  crop  by  the  custom  of  the 
country  {c).     So  evidence  of  custom   for  an  away-going  tenant  to 
provide  work  and  labour,  tillage  and  sowing,  and  all  materials  for 
the  same  in  his  away-going  year,  the  landlord  making  him  a  reason- 
able compensation,  has  been  received,  although  there  was  an  express 


(-)  Anon.,  Dyer,  261  b,  pi.  28-;  LiUeyx. 
Whitnaj,  Dyer,  272a;  Sea iiun''s case,  Godb. 


(0  Doe  d.  Kash  v.  Birch,  1  M.  &  W. 
402. 

{>()  Ficrhi/  d.  M(/!/0);  i$r\  of  Canterbury  v.  166  ;  Doc  d.  JJatics  v.  WiUiams,  1  'H.  B1. 

Wood,  1  Esp.  198.  -'5  ;  2  R.  R.  7P3  ;  Shep.  Touch.  8S,  s.  6. 

(.r)  Loe  d.  Spiccr  v.  Lcc,  11  East,  312  ;  J^^  f  "i'^'  ^'J"'' ^■fJ'.''"-''J>  ^  ^rod  &  B. 

Doed.  Hall  v.  Benson,  4  B.  &  A.  588;  J^  '  .?,^°V^.^o=   '  ^"'''  "^^  '  ^  ^"°^' 

Denn  d.  Fctcrs  v.  Hopldmon,  3  D.  &  E.  ^-^'\  %-;.^-  ^-  \f-  „  -^     „     . 

507;  Smithy.  Walton,  8  Bing.  235.  „/*)    ^^'"  „^-  ^^«'""'«->  2  B.  &  A.   74G  ; 

zl  XV.  ix.  4(  9. 

(jy)  Boe  d.  Kail  v.  Benson,  4   B.  &  A.  (<■)  CaldccottY.  Smythics,  7  C.  &  P.  808; 

588;  Furlcy  d.  Mayor,  ^-c.  of  Canterbury  v.  Wigylesworth  v.  Dallison,  1  Doug-.  201  ;   1 

Wood,  supra;  I)cnn  d.  Peters  v.  Mopkinson,  Sm.  L.  C.     And  see  Ch.  XX.,  Sect.  4  (c), 

supra.  post. 
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Sect.  5. — Description  of  the  Demised  Premises. 


Parts  of  a 
Lease  by 
Deed, 


(a)   Generally. 

A  lease  by  deed  usually  consists  of  the  following  parts :  viz. 
1.  What  is  usually  called  the  Premises,  which  contain  a  statement  of 
the  date ;  the  names,  addresses,  and  additions  of  the  parties ;  the 
recitals  (if  any)  ;  the  operative  words  ;  the  descriptions  of  the  parcels 
demised  and  the  appurtenances  ;  also  any  exceptions  or  reservations 
thereout :  2.  The  Habendum,  or  that  part  which  fixes  the  duration  of 
the  term :  3.  The  Reddendum,  or  reservation  of  rent :  4.  The 
covenants  :  5.  A  proviso  or  condition  for  re-entry  for  non-payment  of 
rent  or  non-observance  of  covenants  ;  or,  for  the  determination  of  the 
term  by  notice  before  the  expiration  thereof ;  e.g.,  at  the  end  of  the 
first  seven  or  fom'teen  years. 
The  Premises.  The  PREMISES  in  a  lease  are  all  the  parts  which  precede  the  haben- 
dum. The  office  of  this  part  of  the  lease  is  rightly  to  name  and 
describe  the  lessor  and  lessee ;  to  state  the  consideration  {(•)  ;  to  set 
forth  with  certainty  the  thing  demised,  either  by  express  words,  or  by 
that  which  by  reference  may  be  reduced  to  a  certainty  ;  and  to  state 
the  exceptions  or  things  reserved,  if  any. 

AVith  respect  to  the  proper  mode  of  describing  the  property  to  be 
demised,  it  maybe  remarked,  "that  corporeal  hereditaments  consist 
wholly  of  substantial  and  permanent  objects ;  all  which  may  be 
comprehended  under  the  general  denomination  of  land  only  ;  for  land 
comprehends,  in  its  legal  signification,  any  ground,  soil  or  earth  what- 
soever ;  so  the  word  '  land '  includes,  not  only  the  face  of  the  earth, 
but  everything  under  it  or  over  it ;  and  therefore  if  a  man  grant  all 
his  lands,  he  grants  thereby  all  his  mines  of  metal  and  other  fossils, 
his  woods,  his  waters,  and  his  houses,  as  well  as  his  fields  and  meadows ; 
not  but  that  the  particular  names  of  the  things  are  equally  sufiicient 
to  pass  them,  except  in  the  instance  of  water,  by  a  grant  of  which 
nothing  passes  but  a  right  of  fishing ;  and  to  recover  the  land  at  the 
bottom  of  which,  it  must  be  called  so  many  '  acres  of  land  covered  with 
water.'  But  the  capital  distinction  is  this,  that  by  the  name  of  a 
castle,  messuage,  toft,  croft,  or  the  like,  nothing  else  will  pass,  except 


Description  of 
the  Property. 


"Land." 


(rf)  Sen\or  v.  Armytarje,  Holt,  197  ;  7 
K.  K.  627;  llutlw  V.  Warren,  1  M.  &  W. 
466,  476  ;  46  R. R.  368. 


[e)  The  premium   or    fine,   if  any,   is 
generally  expressed  in  words  at  length. 
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wHat  falls  with  the  utmost  x^ropriety  under  the  term  made  use  of  Ch.  v.  Sec.  5. 
(though,  indeed,  by  the  name  of  a  castle  one  or  more  manors  may  be     ff^'^'f-^Z^ 
conveyed ;  and  e  con  verso,  by  the  name  of  the  manor  a  castle  may      Premises. 
pass)  ;  but  by  the  name  of  land,  which   is  nomen  generalissimum, 
everything  terrestrial  will  pass  "  (,/').     The  expressions  "  arable  land,  "Arable, 
meadow  or  pasture  land,"   are  specific  descriptions  of  land,  and  are  ™^'  °^' 
confined  to  land  of  that  particular  species  ;   and  in  general,  where 
meadow  or  pastiu-e  land  is  named,  it  must  be  understood  of  ancient 
meadow  or  pasture  {(j).     The  words  "  more  or  less,"  must  be  confined  "More  or 
to  a  reasonable  quantity  {h) .  ^^^' 

If  the  thing  described  be  sufiiciently  ascertained,  it  is  sufiicient.  Where  the 
though  all  the  particulars  are  not  true  :  as  if  a  man  demise  his  untme'in  ^  ^^ 
meadows  in  B.  and  D.,  containing  ten  acres,  whereas  they  contain  Part, 
twenty  acres,  all  the  meadows  pass  (/).  Whatever  constitutes  the 
essence  of  the  thing  granted,  or  is  parcel  of  it,  will  pass  with  it, 
although  it  be  accidentally  severed  at  the  time  of  the  lease ;  therefore, 
by  the  lease  of  a  mill,  the  millstone  passes,  though  severed  at  the 
time ;  so  by  the  lease  of  a  house,  the  doors,  window  sashes,  locks, 
keys,  &c.,  pass  as  parcel  of  it,  although  by  accident  they  may  not  be 
in  their  proper  places  when  the  lease  is  made.  A  man  may  demise 
his  farm,  which  may  comprehend  a  messuage  and  much  land,  meadow, 
pasture,  wood,  &c.,  thereunto  belonging,  or  therewith  used ;  for  the 
word  "  farm  "  properly  signifies  a  capital  or  principal  messuage,  and 
a  quantity  of  land  thereunto  appertaining  (A-) .  So  by  the  name  of  a 
messuage,  he  may  pass  a  house,  a  curtilage,  a  garden,  an  orchard,  a 
dove-house,  a  shop,  or  a  mill,  as  parcel  of  the  same  (/)  ;  so  the  word 
"house"  includes  everything  that  would  ordinarily  pass  by  that  "House." 
name(;y?),  the  hke  of  a  cottage,  a  toft,  a  chamber,  a  cellar,  &c.  [n). 
Under  a  lease  of  all  that  part  of  the  park  called  B.  situate  and  being 
in  the  coimty  of  0.,  and  now  in  the  occupation  of  S.,  lying  within 
certain  specified  abuttals,  with  all  houses,  &c.,  belonging  thereto,  and 
which  are  now  in  the  occupation  of  S.,  a  house  on  a  part  which  is 
within  the  abuttals,  but  not  in  the  occupation  of  S.,  will  pass(o). 
By  a  lease  of  all  that  part  of  the  townland  of  B.,  containing  509 
acres,  arable,  meadow,  and  pasture,  bounded  by  certain  boundaries, 

(/)  2  51ac.  Com.  18.  London  and  Crystal  Palace  li.  Co.,  27  Beav. 

Iff)   Tresham  v.  Lamb,    2   Brownl.    46  ;  242  ;  28  L.  J.,  Ch.  767. 

Gunninrj  v.  Gunning,  2  Show.  8.  ("0    Grosrcnor    v.    LLainpstead    Junction 

(A)  Day  v.   Fyn'n,   Owen,   133;   1  Esp.  It.  6'y.,  1  De  Gex  &  J.  446  ;    26L.  J.,Ch. 

229  ;   Cross  v.  Elgin,  2  B.  &  Adol.  106  ;  9  731  ;  Hewson  v.  South   Western  K.   Co.,  8 

L.  J.,  K.  B.  145;  39  R.  R.  498.  W.  R.   467;    Steele   v.    Midland  It.    Co., 

(0  Com.  Dig.  tit.  Fait  (E.  4).  L.  R.,  1  Ch.  Ap.  275. 

(/.•)  Shep.  Touch.  93  ;  Lord  Portman  v.  («)  Shep.  Touch.  94. 

Mill,  3  Jur.   356,  L.C.  ;   Goodtitle  v.  Paul,  (o)  Doe  d.  Smith  v.  Galloway,  5  B.  &  Ad. 

2   Burr.    10S9  ;    Goodtitle  v.    Southern,    1  43;  2  N.  &  M.  240  ;  2  L.  J.  (N.  S.),  K.  B. 

M.  &  S.  298  ;  14  R.  R.  435.  182  ;  39  R.  R.    381  ;  compare  this  with 

{I)  Shep.  Touch.   94  ;  Doe  d.  Norton  v.  Martyr  v.  Lawrence,   2  De  Gex,  J.   &  S. 

Webster,   12  A.   &  E.  442;  Cole  v.    West  261. 
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Cn.  V.  Sec.  5.  it  was  held  that  400  acres  of  bog  and  land  reclaimed  from  bog  within 
the  boundaries,  also  passed  ( p) .  If  garden  ground  be  let  for  years, 
and  the  lessee  demise  part  of  the  term  to  an  under-tenant,  who  builds 
on  it,  by  a  grant  of  the  garden  ground,  the  buildings  thereon  will 
pass  ((?).  It  would  appear  that  a  lease  of  "the  issues  and  profits" 
of  land  would  pass  the  land  itself ;  for  to  have  the  issues  and  profits 
is  the  same  thing  as  to  have  the  land  itself  (r) ;  and  it  has  been  held, 
that  if  a  grant  be  made  of  a  boilery  of  salt,  the  land  passes,  for  that 
is  the  whole  profit  (.s).  If  in  a  lease  the  demised  land  be  mentioned 
and  described  as  meadow  land,  no  other  evidence  is  necessary  to 
prove  that  it  was  meadow  land  at  the  commencement  of  the  term  {t). 
By  the  grant  of  a  forest,  park,  chase  or  warren  in  the  soil  of  the 
grantor,  the  soil  as  well  as  the  privilege  passes ;  but  it  is  otherwise 
if  the  soil  be  another's  {u)  ;  and  a  sheep  walk  or  a  foldcourse  may 
include  the  soil  by  the  custom  of  the  country  [x) . 

The  doctrine  of  rejecting  a  part  of  a  description  as  false,  or  falsa 
demonstratio  as  it  is  called,  is  this  : — Where  the  description  of  parcels 
is  made  up  of  more  than  one  part,  and  one  part  is  true  and  the  other 
false,  then,  if  the  part  which  is  true  describes  the  subject  with  suffi- 
cient legal  certainty,  the  untrue  part  will  be  rejected  as  falsa  demon- 
stration and  the  lease  is  to  be  read  without  it.  This  doctiine  is  not  to 
be  confined  to  cases  where  the  first  part  of  the  description  is  true,  it 
being  immaterial  in  what  part  of  the  description  the  falsa  demon- 
stratio occurs  (v/) . 

In  a  parish  settlement  case,  it  was  held  that  the  lease  of  a  fishery 
of  a  pond,  with  the  spear  sedge  and  the  flags  and  rushes  growing  in 
and  about  the  same,  passed  the  soil  (::).  If  a  lease  of  a  ferry  describes 
it  as  a  ferry  both  ways  across  a  river,  whereas  it  is  but  one  way  only, 
yet  it  will  pass  {a).  In  the  Irish  case  of  Divycr  v.  Rich  (b),  the 
lease  described  the  lands  demised  as  "  bounded  on  the  west  by  the 
river  Shannon,"  and  as  containing  81 1  acres  or  thereabouts :  it  was 
held  that  half  the  soil  of  the  bed  of  the  river  passed  under  these 
words,  although  a  map  annexed  to  the  lease  showed  no  boundary 
either  on  the  bank  or  the  middle  of  the  river.  Where  an  annual 
sum  was  payable  as  tenants'  damages,  besides  a  way-leave  rent  for 
a  coal  railway  passing  tlu'ough  a  farm,  it  was  left  to  the  jury  to  say 


"Falsa 
demonstra- 
tio." 
Coicen  V. 
Tmefiit. 


Fishery. 
Fcny. 


Way. 


(«) 

(0 

12  K 
610. 

(«) 

{X) 

61. 


Jaclc  V.  Mclntyre,  12  CI.  &  Fin.  151. 
Burton  v.  Brown,  Cro.  Juc.  G48. 
Barker  v.  Bhtmber,  Cro.  Eliz.  190. 
Co.  Lit.  4  b. 

Birch  V.  Stephenson,  3  Taunt.  469  ; 
R.  679  ;  Shipwith  v.  Green,  1  Stra. 

Cronnreirs  case,  Dyer,  169  b. 
Huddlestone  v.  Woodroffc,  2  Roll.  R. 


(?/)  Coiven  X.  Trnefitt,  [1899]  2  Ch.  309  ; 
68  L.  J.,  Ch.  563  ;  81  L.  T.  104  ;  47 
W.  R.  G61- — C.  A.  ;  approving  the  state- 
ment of  Romer,  J.,  but  granting  rectifi- 
cation ;  see  infra,  Sect.  24. 

(r)  Bex  V.  Old  Alresford,  1  T.  R.  358. 

{a)  rim  V.  Curell,  6  M.  &  W.  234. 

{h)  JDwyer  v.  Bich,  Ir.  R.,  6  C.  L.  144, 
Exch. 
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■whetlier  the  land  covered  by  the  railway  passed  by  the  agreement  of  Ch.  v.  Sec.  5. 
lettino^  to  the  tenant,  because  if  it  did  the  tenant,  and  not  the  land-     Description 
lord,  was  entitled  to  the  sum  payable  as  tenants    damages  (r) ,     A      I'l     ' 


roniscs 


demise  of  a  house  and  garden  described  the  premises  by  boundaries 
which  strictly  would  include  a  portion  of  a  piece  of  ground  at  the 
back  and  adjoining  the  garden,  whicli  was  laid  out  as  a  common 
walk  for  a  row  of  houses  ;  it  was  held,  that  this  portion  of  the  common 
walk  was  included  in  the  premises  demised,  though  by  the  lease  a 
right  was  granted  to  the  lessee  of  the  use  of  the  whole  of  the  common 
walk  [d). 

In  the  peculiar  case  of  EIwcs  v.  Brigg  Gas  Co.  (e)  the  plaintiff  Prehistoric 
had  demised  land  to  the  defendants  for  99  years,  reserving  minerals  ■^^^^  ^™" 
and  impliedly  authorizing  excavations  for  the  purpose  of  erecting  a  soil, 
gasholder.     In  the  course  of  the  excavations,  a  wooden  boat  was 
found  6  feet  below  the  surface.     It  was  held  by  Ohitty,  J.,  that  this 
boat  was  the  property  of   the  plaintiff,  and   ought   to  be  at   once 
delivered  to  him,  the  decision  proceeding  not  on  the  ground  that  the 
boat  was  a  mineral,  but  on  the  ground  that  the  implied  licence  to 
remove  the  excavated  soil  could  not  extend  to  the  boat,  it  not  being 
known  of  or  contemplated. 

The  demise  of  a  house  "  with  the  appurtenances "  will  pass  the  Effect  of  the 
house,  with  the  orchards,  yards  and  cm^tilage  and  gardens,  but  not  TO°rtenanc^s ' 
the  land ;  especially  if  it  be  at  a  distance,  though  occupied  with  the 
house ;  so  the  demise  of  a  house  "  and  the  appurtenances  "  will  not 
pass  an  adjoining  building  not  accounted  parcel  of  the  house, 
although  held  with  it  for  thii'ty  years  (/) .  So  a  demise  of  premises 
in  Westminster,  late  in  the  occupation  of  A.  (particularly  describing 
them),  part  of  Avhich  was  a  yard,  was  held  not  to  pass  a  cellar  situate  Cellar, 
under  that  yard,  whicli  was  then  occupied  by  B.,  another  tenant  of 
the  lessor ;  for  though  prima  facie  the  property  in  the  cellar  would 
pass  by  the  demise,  yet  that  might  be  regulated  and  explained  by 
circumstances  (g) .  Under  a  demise  of  a  messuage,  with  all  rooms 
and  chambers,  and  the  appurtenances  thereto  belonging,  is  to  be 
understood  all  that  is  occupied  together  as  an  entire  messuage  at  one 
and  the  same  time  ;  therefore,  such  a  demise  will  not  comprehend  a 
room  -^hich  had  once  formed  part  of  the  messuage,  but  which  had  been 
separated  from  it  by  means  of  a  wooden  partition,  and  had  not  been 
occupied  with  it  for  many  years  previously  to  the  demise  (//) . 

(c)   Wihon  V.  Anderson,  1  C.  &  K.  541.         ^  {g)  Doe  d.   Frccland  v.  Burt,   1  T.   E. 

,,,    „    ,.  ,,.,,     „  T.r    (,  ^    ,-,  701  ;    I   R.  R.  367  ;    Fresf;  v.  Parker,  2 

{d)  Carhng  v.  Mills,  6  M.  &  G.  1*3.  ^j^^^^  ^^^  .  3  -^  j_^'(._  p_  gg  .  37  jj,  'r^ 

(c)  Elwes  V.  Brigg  Gas  Co.,  33  Ch.  D.       G87. 
562  ;  55  L.  J.,  Ch.  734  ;  55  L.  T.  831.  (/,)  Xerslule  v.  IFhiie,  2  Stark.  508  ;  20 

(/)  Fryan  v.  Wctherhead,  Cro.  Car.  17.       R.  R.  731. 
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ances." 


In  ono  case,  tlie  defendant  being  lessee  of  house  A.  took  a  lease 
from  tlio  plaintiff  of  tlio  second  and  third  floors  of  adjoining  house 
13.,  and  an  opening  in  the  wall  between  the  two  houses  was  made, 
the  staircase  down  from  the  second  floor  of  house  B.  being  shut  off 
by  a  partition.  Before  the  lease  of  house  B.  liad  come  to  an  end, 
tlie  assignees  of  the  reversion  of  house  A.  took  possession,  and 
closed  up  the  opening  between  the  two  houses.  It  was  held  that  the 
plaintiff  was  not  then  bound  to  allow  the  defendant  the  use  of  the 
stau'case  (/). 

The  letting  of  a  studio  work-room  and  drawing-room  on  the  top 
floor  of  a  building  and  the  reception-room  on  the  second  floor  has 
been  held  to  include  the  part  of  the  outer  walls  enclosing  the  part 
of  the  building  let,  and  to  entitle  the  tenant  to  remove  an  advertising 
sign  put  up  on  such  part  and  to  put  up  an  advertising  sign  of  his 
own  instead  (k) . 

A  stable  will  not  pass  under  the  renewed  lease  of  a  messuage 
with  the  appurtenances,  which  was  not  originally  demised  therewith 
and  actually  forms  no  part  thereof  {/). 

Generally  speaking,  land  will  not  pass  as  appurtenant  to  a  house, 
but  it  may  sometimes  do  so,  to  effectuate  the  obvious  intention  of 
the  parties  (m).  Land  cannot  be  appurtenant  to  a  messuage  in  the 
proper  sense  of  the  word ;  nor  can  one  species  of  land  be  appurtenant 
to  another,  because  the  term  is  only  properly  applied  to  the  annexa- 
tion of  incorporeal  to  corporeal  hereditaments,  in  those  cases  in 
which  the  law  permits  such  a  union  ;  but  land  may  be  appurtenant 
to  a  messuage  in  common  parlance,  as  being  usually  occupied 
with  it  {ii). 

There  is  a  distinction  between  easements  which  are  in  their 
nature  continuous  and  apparent,  such  as  drains,  &c.,  and  other 
easements,  such  as  ordinary  rights  of  way,  or  the  right  to  use  a 
pump  in  adjoining  land — the  former  pass  by  a  devise  or  conveyance 
of  the  messuage  without  any  general  words ;  but  the  others  must  be 
created  by  an  express  grant  (o) . 

According  to  the  current  of  the  most  recent  decisions  it  would  seem 
that  nothing  will  pass  under  the  word  "  appmienances  "  which  would 


(0  Chappcll  V.  Maaon,  10  T.  L.  R.  40-i 
^C.  A.,  affirming  Day,  J. 

(/■)  Carlhle  Cafe  Co.  and  Todd  v.  Muse 
Brothers  %  Co.,  42  S.  J.  C7  ;  67  L.  J.,  Ch. 
63  ;  77  L.  T.  515,  per  Byrne,  J. 

(/)  Maitland  v.  Mackuuiin,  1  II.  &  C. 
607  ;  32  L.  J.,  Ex.  49. 

{»))  Hill  V.  Grange,  Dyer,  130  b  ;  Plow. 
170,  S.  C.  ;  Baudcley  v.  Brook,  Cro.  Jac. 
ISO  ;  He'arn  v.  Allen,  Cro.  Car.  57  ;  Hoc  d. 
Walker  v.  Walker,  3  Bos.  &  P.  375  ;  Buck 


d.  WhaUey  v.  Nurton,  1  Bos.  &  P.  53  ; 
cited  6  C.B.,  N.  S.  463. 

(«)  Wibnore  v.  Cain,  Cro.  Eliz.  918 ; 
Anon.,  Moor.  221  ;  Cro.  Eliz.  16. 

[o)  Bijcr  V.  Carter,  1  H.  &  N.  916  ; 
Worthinqton  v.  Gimson,  2  E.  &  E.  618; 
29  L.  J.,  Q.  B.  116,  120;  IW/rson  v. 
Spencer,  1  B.  &  S.  571,  583;  3  B.  &  S. 
761  ;  S.  C,  Folden  v.  Bastard,  4  B.  &  S. 
258,  263  ;  32  L.  J.,  Q.  B.  372  ;  S.  C.  (in 
error),  L.  R.,  1  Q.  B.  156  ;  7  B.  &  S.  130; 
35  L.  J.,  Q.  B.  92. 
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not  equally  pass  by  a  conveyance  of  the  principal  subject-matter,  Ch.V.  Sec.  5. 
without  the  word  "  appurtenances  "  (^j).  '^f^mmisld 

Under  a  lease  of  premises,  "  together  with  all  ways  appertaining,  Franises. 
or  with  any  parts  thereof  used  or  enjoyed,"  a  right  of  way  was  held  Eights  of 
to  pass,  although  not  expressly  mentioned,  upon  proof  that  it  was  ^^' 
used  with  the  premises  at  the  time  the  lease  was  granted  {q)  ;  but 
where  an  underlease  described  the  road  demised  and  the  ways 
granted  by  the  words  "  all  ways  thereunto  appertaining,"  it  was  held 
that  a  right  of  way  over  the  original  lessor's  soil  would  not  pass  by 
these  words  (r).  A  grant  of  a  close,  "together  with  all  ways,  ease- 
ments, and  appurtenances  thereto  appertaining,  and  with  the  same 
now  or  heretofore  used,  occupied  or  enjoyed,"  will  not  pass  a  right 
of  way  over  an  adjoining  close  used  by  the  grantor  as  owner  of  both 
closes,  no  such  way  having  existed  before  the  unity  of  possession 
became  vested  in  him  (s).  Grenerally  speaking,  a  right  of  way  cannot 
pass  under  "  appm-tenances  "  (0  •  But  a  way  of  necessity  may  so 
pass  {u).  In  the  case  of  a  formed  road  made  over  an  alleged  servient 
tenement  to  and  for  the  apparent  use  of  the  dominant  tenement, 
there  is  an  implied  reservation  of  the  right  of  way  on  a  demise  of  the 
soil  of  the  road,  although  the  easement  be  neither  continuous  nor  of 
necessity.  In  such  a  case  a  subsequent  demise  of  the  dominant 
tenement  "  together  with  the  appurtenances  belonging  thereto  "  will 
pass  the  right  of  way  (.r) . 

Where  a  passage  was  not  demised  with  a  shop  but  the  lessee  had  a  Expenditm-e 
right  of  way  over  it  to  the  shop,  and  expended  money  on  it  with  the  ^ot  demised 
fuU  knowledge  of  the  lessor,  it  was  held  that  the  lessor  could  not  ^ith  Shop, 
compel  him  to  restore  the  passage  to  its  original  state  and  remove  a 
signboard  {y). 

In  Tabor  \.  Godfrey  {z)  the  tenant  under  a  99  years'  lease  (of  which  Encroach- 
more  than  80  years  were  tmexpired)  encroached  upon  and  occupied  a  ^^^^  \j      ° 
piece  of  land  belonging  to  his  landlord  and  adjoining  the  demised  }^JJjJ|J^.^rg 
premises  for  more  than  twelve  years.     The  landlord  during  the  term  adjoining 


Lmd. 


{p)  Cases  supra;  and  see  Shep.  Touch.  Thomson  v.  Watcrlow,  L.   E.,  6  Eq.   3G  ; 

89  ;   Thomas  v.  Owen,  36  W.  E..  440.  37  L.  J.,  Ch.  495  ;  Langley  V.  Hammond, 

{q)  Kooi/straY.  Lucas,  5  B.   &  A.  830  ;  L.  E.,  3  Exch.  161,  169. 

24  E.  E.  575;  James  v.  Plant  (in  error)  4  („)  pinninoton  v.   Galland,   9  Exch.   1 ; 

A.  &  E.  749;  ante,  Ch.  III.,  Sect.  5.  22  L.  J.,  Ex.  348;  Pheysey  v.  Vicanj,  16 

()■)  Harding  v.  irUson,  2  B.  &  C.  96  ;   1  M.  &  W.  481  ;  Iluichclifc  v.  Earl  of  Kin- 

L.  J.,  K.  B.  238  ;  26  E.  E.  287.  „oul,   5  Bing.  N.   C.    1  ;  Paries  v.   Sear, 

{s)   Thomson  V.  Waterlow,   L.   E.,  6  Eq.  L_  E.    7  Eq.  427. 

^^';^T  ^ii^:^S^\if;.^''"^["-^nl^rrT  U)' Thomas  v.    Ourn,    36  W.    E.   440- 

Sect   5         '                  '        '         '                '  C.  A.,  affii-ming  decision  below. 

(t)    TForthington  v.  Gimson,   2  E.    &  E.  (y)   '^''"^     '^"■^'^'^''     Musical     Listrumnit 

618;   29   L.   j.,    Q.    B.    116;   Clements  v.  Association  y     TFhiteman,   GS    1j.   J .,   Ch. 

Lambert,   1    Taunt.    205;  9    E.    E.    749;  484;  80  L.  T.   685;  63  J.    P.    441,  per 

Plant   V.   James,    5   B.    &   Adol.    791  ;    4  Kekewich,  J. 

A.   &  E.   749,    761  ;  Ackrogd  v.  Smith,   9  {z)   Tabor  v.  Godfrey,   64   L.   J.,    Q.    B. 

C.  B.  689  ;  10  C.  B.  164  ;  Boddy.  BurchiJl,  245  ;  but  see  Ilastinqs  {Lord)  v.  Saddler,  79 

1  H.  &  C,  113,  121 ;  31  L.  J,,  Ex.  364  ;  L.  T.  355,  and  Ch.  XXL,  Sect.  1,  post. 
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Cn.  V.  Sec.  5, 

Description 

of  Demised 

Freixises. 


brmiglit  an  action  for  an  injunction  and  damages  for  trespass.  It  was 
held  bj  Charles,  J.  (who  tried  the  action  without  a  jury),  that  the 
action  would  not  lie,  as  the  tenant  must  be  deemed  to  have  occupied 
the  piece  of  land  as  part  of  the  holding,  and  was  entitled  so  to  occupy 
it  for  tlie  remainder  of  his  lease. 


Conv.  Act, 
1881,  s.  C. 


Lease  of 
Land. 


Easements, 
&c. 


Lease  of 
Buildinars. 


Lease  of 
Manor. 


Application 
of  Section. 


(b)  "  General  Words''  implied  by  Conveyancing  Act,  1881. 

If  the  lease  be  by  deed  (a),  and  bear  date  on  or  after  1st  Jan.,  1882, 
certain  "  general  words  "  are  implied  by  virtue  of  the  Conveyancing 
Act,  1881  (44  &  45  Vict.  c.  41),  by  s.  2,  sub-s.  (v.),  of  Avhich  "  con- 
veyance "  includes  a  lease  made  by  deed  ;  for  sect.  6  of  that  Act 
enacts  that : — 

"(1.)  A  conveyance  of  land  shall  be  deemed  to  include  and  shall  by 
virtue  of  this  Act  operate  to  convey,  with  the  land,  all  buildings,  erections, 
fixtures,  commons,  hedges,  ditches,  fences,  ways,  waters,  water-courses, 
liberties,  privileges,  easements,  rights,  and  advantages  whatsoever,  apper- 
taining or  reputed  to  appertain  to  the  land,  or  any  part  thereof,  or  at  the 
time  of  the  conveyance  demised,  occupied,  or  enjoyed  with,  or  reputed  or 
known  as  part  or  parcel  of  or  appurtenant  to  the  land  or  any  part  thereof. 

"  (2.)  A  conveyance  of  land,  having  houses  or  other  buildings  thereon, 
shall  be  deemed  to  include  and  shall  by  virtue  of  this  Act  operate  to 
convey,  with  the  land,  houses,  or  other  buildings,  all  outhouses,  erections, 
fixtures,  cellars,  areas,  courts,  courtyards,  cisterns,  sewers,  gutters,  drains, 
ways,  passages,  lights,  water-courses,  liberties,  privileges,  easements, 
rights  and  advantages  whatsoever,  appertaining  or  reputed  to  appertain 
to  the  landy.  houses,  or  other  buildings  conveyed,  or  any  of  them,  or  any 
part  thereof,  or  at  the  time  of  the  conveyance  demised,  occupied,  or 
enjoyed  with,  or  reputed  or  known  as  part  or  parcel  of  or  appurtenant  to, 
the  land,  houses,  or  other  buildings  conveyed  or  any  of  them,  or  any  part 
thereof. 

"(3.)  A  conveyance  of  a  manor  shall  be  deemed  to  include  and  shall  by 
virtue  of  this  Act  operate  to  convey,  with  the  manor,  all  pastures,  feedings, 
wastes,  warrens,  commons,  mines,  minerals,  quarries,  furzes,  trees,  woods, 
underwoods,  coppices,  and  the  ground  and  soil  thereof,  fishings,  fisheries, 
fowlings,  courts  leet,  courts  baron,  and  other  courts,  view  of  frankpledge, 
and  all  that  to  view  of  frankpledge  doth  belong,  mills,  mulctures,  customs, 
tolls,  duties,  reliefs,  heriots,  fines,  sums  of  money,  amerciaments,  waifs, 
estrays,  chief  rents,  quit  rents,  rents  charge,  rents  seek,  rents  of  assize, 
fee  farm  rents,  services,  royalties,  jurisdictions,  franchises,  liberties, 
privileges,  easements,  profits,  advantages,  rights,  emoluments,  and  here- 
ditaments whatsoever,  to  the  manor  appertaining  or  reputed  to  appertain, 
or  at  the  time  of  conveyance  demised,  occupied  or  enjoyed  with  the  same, 
or  reputed  or  known  as  part,  parcel,  or  member  thereof. 

"  (4.)  This  section  applies  only  if  and  as  far  as  a  contrary  intention  is 
not  expressed  in  the  conveyance,  and  shall  have  effect  subject  to  the 
terms  of  the  conveyance  and  to  the  provisions  therein  contained. 


{a)  See  in  connection  with  contract  for  sale  of  land  "with  appurtenances,' 
and  School  Board  for  London,  In  re,  [1893]  2  Ch.  315. 


Feek 
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"(5.)  This  section  shall  not  be  construed  as  giving  to  any  person  a  Ch.V.  Sec.  5. 
better  title  to  any  property,  right,  or  thing  in  this  section  mentioned  than      "General 
the  title  which  the  conveyance  gives  to  him  to  the  land  or  manor  expressed   £2'ctj'j)eld 
to  be  conveyed,  or  as  conveying  to  him  any  property,  right,  or  thing  in      c/ter  1881. 
this  section  mentioned,  further  or  otherwise  than  as  the  same  could  have 
been  conveyed  to  him  by  the  convoying  parties. 

"(6.)  This  section  applies  only  to  conveyances  made  after  the  com- 
mencement of  this  Act." 


Sect.  6. — Term  granted. 

(a)   T/w  Habendum. 

The  habendum  is  that  part  of  the  lease  which  begins  with  "to  office  and 
have  and  to  hold,"  and  properly  succeeds  the  premises  :  its  office  is  5^'^^°45L. 
to  limit  with  certainty  the  estate  :  it  may  also  abridge  or  alter  the 
generality  of  the  premises  (b)  ;  in  short,  it  fixes  the  quality  and 
quantity  of  the  estate,  and  ascertains  the  meaning  of  the  premises, 
but  cannot  contradict  or  destroy  them  {c).  Its  operation  as  a  grant  is 
merely  prospective  from  the  time  of  the  execution  of  the  lease :  the 
term  is  then  fii'st  created  (^0  ;  ^^^  the  duration  of  it  is  to  be  computed 
from  the  day  in  that  behalf  mentioned  in  the  habendum  (e).  By 
indenture  dated  and  made  on  19th  July,  1851,  A.  demised  to  B.,  to 
hold  from  25th  December,  1849,  for  the  term  of  fourteen  years  thence 
next  ensuing,  determinable  as  therein  mentioned;  provided,  that 
either  party  might  determine  the  demise  at  the  explication  of  the  first 
seven  years  thereof  by  six  months'  notice  :  held  that  the  seven  years 
were  to  be  reckoned  from  the  25th  December,  1849,  and  that  the 
lease  might  be  determined  on  25th  December,  1856  (e).  The  word  "Term." 
"  term  "  in  a  covenant  in  a  lease  may  signify  either  the  time  or  the 
estate  granted  (/).  Where  a  lease  w\as  made  on  the  10th  of  October, 
habendum  from  the  20th  day  of  November  (not  saying  in  what  year) 
for  five  years,  the  Court  held  that  the  lease  was  void  for  uncer- 
tainty (g).  But  where  a  lease  was  made  for  years,  to  begin  at  the 
feast  of  our  Lady  Mary  (without  expressing  what  feast,  whether  of 
the  Annunciation,  Purification,  &c.),  the  Court  held  the  lease  to  be 
good,  and  that  the  lessee  by  his  entry  might  determine  at  which  of 

{b)  Shop.   Touch.    75  ;  Com.   Dig.   tit.  {e)  Bird  v.  Balrr,  1  E.  &  E.   12  ;    28 

Fait  (E.  9) ;  2  Prest.  Conv.  439,  442.  L.  J.,  Q.  B.  7. 

(c)  Plowden,  153  ;  Cocking  v.  Ileathcotc,  ,.s  ^^,^„^,  ^  Vauqhan,  4  B.  &  C.  261  ; 
LofEt,  190  ;  Loe  d.  Timmis  v.  ^Steele,  4  .^  -(^  '^  ^  -q  ^U  ;"  6  D.  &  R.  349 ;  28 
Q.  B.  603  ;  Bird  v.  Baker,  1  E.  &  E.  12  ;  ^  ^  ^^q  .  jjyigj^t  ^.  piowden  v.  Cart- 
28L.  J.,  Q.  B.  7.  u-riffht,   1   Burr.   282  ;    1   Ld.   Ken.  529; 

(d)  Jcrvis  V.  Tomkuisou,  1  H.  &  IN.  19-5,  g..^^^^  ^  Edwards,  Cro.  Eliz.  216  ;  Cotiee 
206  ;  Shatv  v.  Ka;/,  1  Exch.  412  ;  Zewjs  y.  Bichardson,  7  Exch.  151. 

HiUiard,  1    Sid.   374  ;    Wvhurd  v.   Tmk, 

1  B.  &  B.  464.  ig)  Anon.,  1  Mod.  180. 

11(2) 
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Chap.  V.— Tttk  Lf,  \st?. 


Ch.  V.  Sec.  6.  the  Said  feasts  the  term  should  begiu  {//).      A  lease  to  one  for  life, 
Term  granted  habendum  to  his  three  sous  successively,  but  omittiuf?  to  mention  the 

{Habendum).  •''  pi        tp        ex. 

sons  in  tlie  premises  of  the  deed,  was  held  to  be  for  the  life  of  the 

father  only,  and  that  the  sons  should  not  take  in  possession,  or  by  way 
of  remainder  ;  for  it  being  limited  to  the  father  for  his  life,  that  was 
a  greater  estate  than  for  the  lives  of  others  ;  and  the  three  sons  were 
named  as  persons  to  have  an  estate,  and  not  to  make  a  limitation  of 
an  estate  {i). 


Discrepancy 
between  Ha- 
bendum and 
Reddendum. 
Burchell  v. 
Clark. 


Lease  for 
Life  of  the 
Lessee. 


Absolute  or 
Conditional. 


The  ordinary  rule  is,  that  where  there  is  a  discrepancy  between  the 
habendum  and  the  reddendum,  the  habendum  must  prevail  (/.•)  ;  but 
this  rule  does  not  aj^ply  where  on  the  face  of  the  lease  the  habendum 
is  wrong  (/). 

(b)  Leaacfor  Life  of  the  Lessee. 

An  estate  for  life  may  be  created  by  deed,  either  by  express  limita- 
tion or  by  a  grant  in  general  terms.  Thus  a  grant  by  A.  to  B.  of  the 
manor  of  Dale  gives  to  B.  an  estate  for  his  life  {m).  This,  however, 
would  be  otherwise  if  a  contrary  intention  could  be  collected  from  the 
terms  of  the  deed  (>«).  Where  A.  demises  to  B.  for  the  term  of  his 
natural  life,  the  demise  is  prima  facie  for  the  life  of  B. ;  but  where 
A.  demised  to  B.,  his  executors  and  administrators,  for  the  term  of 
his  natural  life,  and  the  lease  contained  a  covenant  by  A.  for  the  quiet 
enjoyment  of  the  premises  by  B.,  his  executors,  &c.,  during  the 
natm'al  life  of  A.,  it  was  held  that  the  word  "  his  "  in  the  demising 
clause  must  be  referred  to  A.,  the  grantor,  and  not  to  B.,  though  his 
name  was  the  last  antecedent  (o) . 

Estates  for  life  granted  absolutely  will,  generally  speaking,  endure 
as  long  as  the  life  for  which  they  are  granted  {p) ;  but  there  are 
some  estates  for  life  which  may  determine  upon  future  contingencies, 
before  the  life  for  which  they  are  granted  expires :  as  where  a  lease 
is  to  a  man  quamdiu  se  bene  gesserit ;  to  a  woman  durante  viduitate 
or  dum  sola;  to  husband  and  wife  during  covertui'e ;  to  A.,  as  long 
as  he  inhabits  or  pays  such  rent,  or  till  he  be  preferred  to  such 
a  benefice,  or  till  out  of  the  profits  he  has  paid  100/.  or  other 
sum  : — in  these  and  the  like  cases,  the  dm\ition  of  the  estate  depends 
merely  upon  the  condition  {q) .  But  the  estate  is  as  perfect  an  estate 
for  life  until  the  event  take  place,  as  if  it  had  been  granted  abso- 


{h)  Anon.,  1  Leon.  227. 
(t)    IFindsmorc  v.  Hubbard,  Cro.  Eliz.  57. 
(/t)  Shep.  Touch.  52. 
(/)  Burchell  v.    Clark,   2  C.   P.   D.   88. 
And  see  ante,  p.  146. 
(w)  Co.  Lit.  42  a,  183  a. 


(n)  Boe  d.  Fritchard  v.  Bodd,  5  B.  &  Ad. 
689  ;  39  R.  R.  628  ;  Co.  Lit.  42  a. 

(o)  Boe  d.  Britchard  v.  Bodd,  supra. 
{p)  2Blao.  Com.  121. 
Iq)   Co.  Lit.  42  a. 
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lutely.  A  lease  for  years,  if  tlie  lessee  so  long  live,  with  a  remainder  Ch.  V.  Sec.  6. 
to  another  for  the  residue  of  the  term,  gives  the  remainderman  a  [^^SS^f 
power  to  enjoy  during  all  the  residue  of  the  years  to  come  (>'). 

(c)  Lease  for  Lives. 
The  lease  for  the  lives  of  persons  other  than  the  lessee,  or  as  it  is  Origin  of  the 

„        •■•         ,,    /        •       1         1    1  ~      tr^^r.  -Lease  tor 

commonly  called,  the  "  lease  for  lives  "  (or  m  legal  language  (see  ^iyes. 
p.  166,  infra),  the  '' estate  pur  autre  vie'')  has,  notwithstanding  its 
speculative  character,  been  common  from  very  ancient  times  in  many 
parts  of  England  (s),  chiefly  in  the  west  and  north,  or  where  the 
landlords  have  been  ecclesiastical  corporations.  It  is  recognised  as 
existing  by  many  pre-Victorian  Ecclesiastical  Leasing  Acts  (see 
p.  24,  ante),  the  Agricultural  Holdings  Act,  1883  (see  p.  841,  post), 
the  University  and  College  Estates  Act,  1898  (see  p.  35,  ante), 
though  it  is  believed  to  have  fallen  into  almost  complete  disuse  on 
university  and  college  estates,  and  by  the  Municipal  Corporations 
Act,  1882  (see  p.  22,  ante).  On  the  Duchy  of  Cornwall  estate, 
where  it  had  long  existed,  it  was  almost  wholly  abolished  (see  p.  19, 
ante)  in  1863.  It  was  at  one  time  common  on  the  estates  of  the  Inns 
of  Court,  but  it  is  believed  that  no  chambers  in  any  of  the  four  inns 
have  for  many  years  been  newly  let  for  lives  by  the  inns,  though  some 
few  old  leases  for  lives  are  still  rvmning.  The  tenure  may  perhaps  be 
described  without  exaggeration  as  the  most  absiml  which  ever  existed 
in  a  civilised  country.  It  confers,  however,  a  fi-eehold  interest  upon  the 
lessee,  whereas  a  lessee  for  years  has  a  chattel  interest  only  {t),  and 
this  is  why  the  lease  for  lives  has  so  long  maintained  its  groimd, 
continuing  by  mere  force  of  habit,  long  after  the  causes  for  its 
retention  have  ceased  to  operate.  It  is,  however,  believed  to  be 
gradually  falling  into  desuetude,  and,  indeed,  the  objections  to  it  in 
modern  times  are  too  obvious  to  dwell  upon. 

A  lease  for  lives,  to  begin  from  the  day  of  the  date  thereof,  is  good  Commence- 
and  will  not  be  said  to  convey  a  freehold  to  commence  in  futuro  {u)  :  leases  of 
so  a  lease  to  hold  tlie  lessee  for  his  life,  which  term  shall  begin  after  JLi^es. 
the  determination  of  a  previous  term  for  three  lives,  is  good  (.r).     But, 
although  the  above  rule  prevails  at  common  law  as  to  leases  in  f  utm'o, 
a  very  different  rule  of  law   prevails  in  cases   of    limitations  taking 

(;•)    Wright  d.  Fhicdcn  v.  Cartwright,  1  (2)  that  the  lessee  for  lives  had  the  parlia- 

Burr.  282  ;  1  Ld.  Ken.  529.  meutary  franchise   (not  obtained  by  the 

(s)  The  'lease  for  lives  is  also  very  com-  lessee  for  years  until  1832) ;  and  (3)  that 

mon  in  Ireland.     See  Furlong's  Landlord  the  lessee  for  lives  had  an  estate  descend- 

and  Tenant,  bk.  ii.,  ch.  4.  ible  free  from  debts. 

(0  From  the  lease  for  lives  giving  the  As  to  very  precarious  position  of  the 

lessee  an  estate  of  freehold,  whereas  the  tenant  for  years  in  early  times,  see  Smith, 

lessee  for  years  had  no  freehold,  but  only  L.  &  T.,  3rd.  ed.,  pp.  9-11. 

a  chattel  interest,  it  resulted  (1)  that  the  (_«<)  Freeman  d.  Vernon  v.  West,  2  Wils. 

lessee  for  lives  had  the  right  to  reinstate-  165. 

ment   after  eviction,   whereas   the   lessee  {x)    rndcrhay   v.    rnderhny,    Cro.    Eliz. 

for  years  had  only  a  right  to  damages  :  269. 
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Ch.  V.  Szc.  G. 

2\r»i  (/rallied 

{II(ibi'ii(li(iii — 

Lease  for 

Lives). 


Construction 
of  the  Grant 
for  Lives. 


How  far 
Subsistence 
of  Lease 
for  Lives 
•warranted. 
Coates  V. 
Collins. 


Devolution 
of  Lease  for 
Lives  on 
Death  of 
Lessee. 


Wills  Act, 

8.  6. 


effect  under  the  Statute  of  Uses,  or  as  de\dses  or  trusts  (y) .  And 
now,  by  the  Eeul  Property  Act,  1845  (8  &  9  Vict.  c.  106),  s.  2,  "  all 
corporeal  tenements  and  hereditaments  shall,  as  regards  the  convey- 
ance of  the  immediate  freehold  thereof,  be  deemed  to  lie  in  grant  as 
well  as  in  livery." 

The  srraut  of  a  lease  for  several  lives  of  whicli  one  is  not  in 
existence  at  the  date  of  the  grant  is  good  only  for  the  lives  wliich  are 
in  existence  at  such  date  (~) . 

It  was  held  by  a  Com't  of  Appeal,  in  Coates  v.  Collins  (r/),  that  a 
covenant  in  a  lease  for  lives,  that  the  lease  is  good  for  the  lives  for 
which  it  is  granted,  does  not  warrant  the  subsistence  of  the  lives. 
Therefore,  where  the  defendant  assigned  a  lease  for  the  lives  of  "W"., 
J.,  and  II.,  and  the  survivors  and  survivor  of  them,  and  covenanted 
that  the  lease  was  "  a  good  and  valid  lease  "  for  such  lives,  and  was 
"  not  forfeited,  surrendered,  or  become  void  or  voidable,"  and  J.  had 
died  before  the  making  of  the  assignment,  the  plaintiff  failed  to 
recover  as  for  a  breach  of  covenant. 

At  common  law  a  lease  for  lives  to  the  lessee  only,  without  naming 
a  successor,  entitled  any  person  whatever,  upon  the  death  of  the  lessee, 
to  enter  upon  the  demised  premises,  as  "  general  occupant,"  and 
to  continue  in  possession  till  the  last  of  the  lives  dropped  (6),  but  such 
a  lease  to  the  lessee,  his  heirs  and  assigns,  entitled  the  heir  to  enter  as 
"special  occupant,"  and  perhaps  also  the  executor  (r).  The  12th 
section  of  the  Statute  of  Frauds  made  the  estate  pur  autre  vie  devis- 
able by  will,  and  provided  that  it  should  be  chargeable  as  assets  either 
in  the  hands  of  the  heir  or  executor,  if  no  devise  should  be  made.  The 
6th  section  of  the  Wills  Act,  1837  (1  Vict.  c.  26),  after  giving  an 
absolute  disposing  power  by  will,  and  repealing  sect.  12  of  the  Statute 
of  Frauds,  provides  that :  » 


Estate  pur 
autre  vie, 
when  descen- 
dible to  exe- 
cutor or 
administrator. 


"If  no  disposition  by  will  shall  be  made  of  any  estate  pur  autre  vie  of 
a  freehold  nature,  the  same  shall  be  chargeable  in  the  hands  of  the  heir, 
if  it  shall  come  to  him  by  reason  of  special  occupancy,  as  assets  by 
descent,  as  in  the  case  of  freehold  land  in  feo-simplo  ;  and  in  case  there 
shall  bo  no  special  occupant  of  any  estate  pur  autre  vie,  whether  freehold 
or  customary  freehold,  tenant  right,  customary  or  copyhold,  or  of  any 
other  tenure,  and  whether  a  corporeal  or  incorporeal  hereditament,  it 
shall  go  to  the  executor  or  administrator  of  the  party  that  had  the  estate 
thereof  by  virtue  of  the  grant ;  and  if  the  same  shaU  come  to  the  executor 


(y)  Rivis  v.  H'atioit,  5  M.  &  W. 
Gilbcrtson  v.  Liicliards,  4  M.  &  N. 
6  Id.  453. 


(z)  Doe  d.  Frmbei'toii  v.  Edwards, 
k  W.  553  ;  Tyr.  &  Gr.  lOOG  ;  5 
(N.  S.),  Ex.  258  ;  46  R.  R.  396. 

(a)  Coates  v.   Collins,  L.   R.,   7  Q 


255; 
277; 

1  M. 
L.   J. 


B. 


144  ;  41  L.  J.,  Q.  B.  90  ;  26  L.  T.  134. 
Lush,  J.,  dissented  in  the  Court  below. 
The  Exchequer  Chamber  was  unanimous, 
both  on  principle  and  on  the  authority  of 
B/isket  V.  Scott,  Roll.  Abr.  yoI.  ii.  p.  249. 

(6)  Co.  Lit.  41  b. 

(r)  See  Piatt  on  Leases,  vol.  i.  p.  689, 
and  the  cases  there  cited. 
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or  administrator  either  by  reason  of  a  special  occupancy  or  by  virtue  of  ^jj.  V.  Sec.  6. 
this  Act,  it  shall  be  assets  in  his  hands,  and  shall  go  and  be  applied  and  Term  granted 
distributed  in  the  same  manner  as  the  personal  estate  of  the  testator  or    {Habendum— 

.,,,,,  -^  Lease  for 

intestate."  Lives). 


The  effect  of  sect.  1  of  the  Land  Transfer  Act,  1897  (60  &  61  Vict.  Effect  of 
c.  65),  appears  to  be,  a  lease  for  lives  being  real  estate,  to  vest  the  j^^  j^yy" 
lease  for  lives  in  the  personal  representatives  of  the  lessee,  as  trustees 
for  the  heir  in  case  it  come  to  him  as  special  occupant. 

It  is  of  the  essence  of  the  estate  pur  autre  vie  that  one  of  the  lives  Proof  of 
should  be  in  existence,  and  at  common  law  the  burden  of  proof  of  ^^,^^„;  „„^  j.j-^_ 
death  lay  upon  the  party  seeking  to  take  advantage  of  it,  who  would 
in  all  ordinary  cases,  unless  the  covenants  should  be  very  onerous, 
be  the  reversioner.     To  remedy  this  inconvenience  the  statute  18  &  19  Prpsumption 

.  .  .  of  Death  after 

Car.  2,  c.  11  (c.  6  in  Ruff  head's  edition),  was  passed,  which  shifted  7  years. 
the  burden  of  proof  in  many  cases  by  the  enactment  that  if  persons  is&i9Car.2, 

c    11    or  0 

for  whose  lives  estates  have  been  granted  shall  remain .  beyond  the 
seas,  or  elsewhere  absent  themselves  in  this  realm  by  the  space  of  seven 
years  together,  and  no  sufficient  and  evident  proof  be  made  of  the 
lives  of  such  persons,  in  any  action  for  the  recovery  of  the  tenements, 
"  the  persons  upon  whose  lives  the  estate  depended  shall  be  accounted 
as  naturally  dead,  and  the  judges  before  whom  such  action  shall  be 
brought  shall  direct  the  jury  to  give  their  verdict  as  if  the  person  so 
remaining  beyond  the  seas,  or  otherwise  absenting  himself,  were 
dead."  The  3rd  section  of  the  same  Act  allows  the  plaintiff  in  any 
such  action  to  challenge  any  juror  the  greatest  part  of  whose  real 
estate  is  held  by  lease  or  copy  for  lives,  and  the  4th  section  (annexed 
to  the  Act  in  a  separate  schedule)  provides  for  the  reinstatement,  with 
damages  against  the  lessor  for  mesne  profits,  of  any  lessee  evicted  by 
virtue  of  the  Act  who  shall  afterwards  be  able  to  prove  that  the  cestui 
que  vie,  whose  death  was  presumed,  was  in  fact  alive — thus  practically 
nullifying  the  value  of  the  Act  in  many  cases. 

There  is  no  legal  presumption  as  to  the  time  of  the  death  of  a  No  presump- 
cestui  que  vie  {d)  ;  the  fact  of  his  having  been  alive  or  dead  at  any  *|°^  ^^*°  , 
time  during  the  seven  years  must  be  proved  by  the  party  reljdng  on 
it  [c),  and  it  will  be  seen  from  the  Cestui  que  Yie  Act,  1707  (6  Ann. 
c.  18  [72  in  the  Eevised  Statutes]),  s.  5,  which  will  be  presently 
referred  to,  that  the  lessor  can  recover  mesne  profits  from  a  lessee 
holding  over  after  the  dropping  of  the  last  life.  Where  a  lease  for 
lives  contained  a  covenant  that  the  lessee  would  produce  a  cestui  que 
vie,  or  make  it  appear,  if  he  should  be  abroad,  that  lie  was  living,  it 
was  held  that  it  was  not  enough  for  the  lessee  to  depose  to  circum- 

[d)  Kepean  v.  Doe,  2  M.  &  "W.  894  (in  en-or) ;  5  B.  &  Ad.  86. 
(fi)  lb.  ;  Holman  v.  Exton,  Prec.  Ch.  246. 
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Ch.  V.  Sec.  6.  stances  from  which  one  jiiry  might  infer  that  the  cestui  que  vie  was 
Term  granted  liviuff,  and  another  not  (  /'). 
Lease  for  A  further  and  very  strmgent  Act  m  favour  of  lessors,  but  chielly 

"^  applicable  onl}'  in  the  case  of  fraud,  is  the  Cestui  que  Vie  Act,  1707 

^ces'itrt^if  (*^  ^^1"-  °-  18  [~'-^  i^  ^^e  Revised  Statutes]),  whereby  a  lessor  for  lives 
6  Ann.  c.  18,  upon  affidavit  made  that  he  has  cause  to  believe  that  the  cestui  que  vie 
°ue  Vi^Ac"^  is  dead,  and  that  his  death  is  concealed  by  any  person,  may,  once  a 
1707).  year,  move  the  High  Court  for  an  order  upon  the  person  concealing 

the  death  to  produce  the  cestui  que  vie  to  one  or  two  persons  named  in 
order.  Upon  a  failure  to  obey  such  order,  the  Court  is  "  authorized 
and  required  "  (//)  to  make  a  further  order  for  the  production  of  the 
cestui  que  vie  before  the  Court  itself  or  before  Commissioners  to 
be  appointed  by  the  Court  (two  of  them  upon  the  nomination  of  the 
party  prosecuting  the  order)  (A).  Upon  failure  to  comply  with  such 
further  order,  the  cestui  que  vie  is  to  be  taken  to  be  dead,  and  the 
lessor  is  empowered  to  enter  upon  the  demised  premises.  By  sect.  2 
of  the  Act,  an  affidavit  that  the  cestui  que  vie  "  is  or  lately  was  at 
some  certain  place  beyond  the  seas,"  the  party  prosecuting  the  order 
may  send  over  persons  to  procure  a  personal  view  of  him,  and  if  such 
view  cannot  be  had,  to  make  a  return  to  the  Court  to  that  effect, 
whereupon  the  lessor  may  enter  as  if  he  were  dead ;  by  sect.  3,  the 
lessee  for  lives  may  re-enter  if  after  order  made  it  should  turn  out 
that  the  cestui  que  vie  was  in  fact  alive,  and  by  sect.  4  if  the  lessee 
for  lives  prove  that  he  has  used  all  endeavours  to  produce  the  cestui 
que  vie,  and  also  that  such  cestui  que  vie  is  in  fact  alive,  he  may  con- 
tinue in  possession. 
Lessee  for  tJjq  5tli  section  of  the  Cestui  que  Yie  Act,  1707,  is  a  very  important 

Lives  holding  •  .  .  .  ■"■  i  p       i-         i     i  i- 

over  after  one,  inasmuch  as  it  constitutes  a  trespasser  any  lessee  for  lives  hokung 
laTt^Liff  -i  °^  ®^  after  the  determination  of  the  last  life,  whether  he  knew  of  sucli 
Trespasser.      determination  or  not.     The  section  is  as  follows  : — 

Cestui  quo  Vie  Every  person  who,  as  guardian  or  trustee  for  any  infant,  and  every 
s.'ia!  '  ''  husband  seised  in  right  of  his  wife  only,  and  every  other  person  having 
any  estate  determinable  upon  any  Hfe  or  lives,  who  after  the  determina- 
tion of  such  particular  estates  or  interests,  without  the  express  consent  of 
him,  her  or  them,  who  are  or  shall  be  next  and  immediately  entitled  upon 
and  after  the  determination  of  such  particular  estates  or  interests,  shall 
hold  over  and  continue  in  possession  of  any  manors,  messuages,  lands, 
tenements,  or  hereditaments,  shall  be  and  are  hereby  adjudged  to  be 
trespassers,  and  every  person  and  persons,  his,  her,  and  their  executors 
and  administrators  who  are  or  shall  be  entitled  to  any  such  manors, 

(/)  Randk  v.  Long,  6  Ad.  &  E.  218.  [h)  For  instances  of  orders  made  under 

{g)  The  Court  has  no  discretion,  but  is  *V'  ^""t't^  f'n^'lT\  ^  n  ^'^-  ^«  U  i' 

-       '      .          ■■     XI  •         1          r,        -r.     ^  CTftAsy,  2  Sm.  &  G.  46;  Be  I)eimis,%\\.K,. 

bound  to  make  this  order.     See  Re  Isaac,  649  ;    7  Jur.,  N.  S.  230  ;    Re  St.  John's 

4  M.  &  C.  11.  Eospital,  18  L.  T.  12  ;  16  W.  R.  556. 
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messuages,  lands,  tenements,  and  hereditaments,  upon  or  after  the  deter-  Ch.  V.  Sec.  6. 
mination  of  such  particular  estates  or  interests,  shall  and  may  recover  in  Term  //ranted 
damages  against  every  such  person  or  persons  so  holding  over  as  afore-     ^^'',"//,''a'^'^' 

said,  and  against  his,  her,  or  their  executors  or  administrators  the  full 

value  of  the  profits  received  during  such  wrongful  possession  as  aforesaid. 

Leases  for  lives  frequently  contain  a  covenant  for  renewal.     The  Renewal, 
effect  of  such  covenants  is  considered  hereafter  (Ch.  IX.). 


(d)  Commencement  of  Terms  foy  Tears. 

As  a  lease  for  years  is  a  mere  chattel,  it  may  be  made  to  com-  Certainty  in 
mence  either  presently  or  at  a  future  period,  at  a  date  to  come,  as  at  Commence- 
Michaelmas  next,  or  at  three  or  ten  years  after,  or  after  the  death  of 
the  lessor,  or  of  J.  S.  [i).  A  lease  to  commence  upon  the  expiration 
of  a  previous  lease  conveys  only  an  interesse  termini  until  the 
expiration  of  the  previous  lease,  and  does  not  amount  to  an  assign- 
ment of  the  reversion  expectant  on  such  lease  (k).  After  the  day 
appointed  for  the  commencement  of  the  term,  an  interesse  termini 
is  sufficient  to  support  an  entry  or  ejectment  (/).  All  leases  for 
years,  whether  they  begin  in  proesenti  or  in  futuro,  must  be  certain  : 
that  is,  they  must  have  a  certain  beginning  and  a  certain  ending, 
and  so  the  continuance  of  the  term  must  be  certain :  otherwise  they 
are  not  good  (;;/).  Unless  the  time  of  the  commencement  of  the 
lease  be  stated,  it  cannot  be  known  when  the  rent  is  to  become  due 
or  when  the  landlord  is  entitled  to  distrain  for  it.  But,  though  the 
commencement  of  a  term  must  be  fixed  with  certainty,  it  will  be 
sufficient  if  it  be  so  fixed  when  the  lease  is  to  take  effect  in  interest 
or  possession  ;  for  until  that  time  it  may  depend  upon  an  uncer- 
tainty, viz.,  either  a  possible  contingency,  which  is  to  precede  the 
interest  or  possession,  or  upon  a  limitation  or  condition  subsequent ; 
but  where  it  is  to  be  reduced  to  a  certainty  upon  a  precedent 
contingency,  such  contingency  must  happen  in  tlie  lives  of  the 
parties  (») . 

A  lease  to  commence  after  the  determination  of  a  prior  lease  begins  Commence- 
at  once,  if  the  previous  lease  be  void  at  law  :  so  a  lease  intended  to  i"ent  on  the 
commence  in  future,  which  misrecites  the  prior   lease    on   which   it  tion  of  prior 
depends  in  a  material  point,  begins  immediately  (o).     But  if  the  new  Lease. 
lease  had  misrecited   a  lease  to  A.,  and  liad  then  been   made  for 

[i)  Shep.  Touch.  273.  141. 

(/.■)  Smith   V.    Z»«y,    2    M.    &   "W.  684  ;  (/)  Cole  Ejec.  72,  287,  459. 

1  M.  &  H.  135;  6  L.  J.  (N.  S.),  Ex.219;  (»?)  2    Blac.  Com.    144;    Shep.  Touch. 

46   E,.    R.    747  ;     Blatchford,    app.,    Cole,  267,  272. 

resp.,  5  C.  B.,  N.  S.  514  ;    Lock  v.  Furze,  («)  Shep.  Touch.  272,  273;  Doe  d.  Hall 

19  C.  B.,  N.  S.  96,  103,   105  ;    L.  R.,    1  v.  lUchnrdson,  3  T.  R,  462  ;  21  R.  R.  513. 

C.  P.  441  ;    34  L.  J.,  C.  P.  201  ;    35  Id.  (o)  Co.  Lit.  46  b. 
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Term  granted 

{Commenec- 

moit). 


Commence- 
ment from 
Date  of 
Lease. 

Unless  there 
is  Evidence  to 
the  contrary. 


'•  From." 


Impossible  or 

uncertain 

Date. 


Commence- 
ment from 
delivery, 
■where  no 
Date. 


twentj-one  years,  to  commence  after  the  expiration  of  the  term  of 
A.,  the  misrecital  would  be  unimportant,  and  the  new  lease  would 
begin  from  the  determination  of  A.'s  term  {p). 

If  no  date  is  fixed  for  the  commencement  of  the  tenancy,  it  is 
usually  taken  to  commence  at  the  date  of  the  lease.  This,  however, 
may  be  negatived  by  internal  evidence,  as  where  a  lease  dated  on  the 
20th  of  December  was  held,  from  the  fact  that  the  first  payment  of 
a  quarterly  rent  was  to  be  on  the  25th  of  March,  to  commence  on 
2-jth  of  December  [q). 

The  words  "  from  the  day  of  the  date  "  mean  either  inclusive  or 
i\rcli(sife,  according  to  the  context  and  subject-matter ;  and  the  Court 
will  construe  them  so  as  to  effectuate  the  intention  of  the  parties  (r). 
Generally  speaking,  a  lease  from  25th  March  commences  the  next 
day  and  ends  on  25th  March,  otherwise  the  day  on  which  the 
last  quarter's  rent  is  usually  reserved  would  be  subsequent  to  the 
expiration  of  the  lease  (*).  A  lease  "from  the  day  of  the  date," 
and  "  from  henceforth,"  is  the  same  thing  (t).  Sometimes  a  lease 
*'  fi-om  the  day  of  the  date  "  will  be  construed  to  mean  "  from  the 
day  of  the  execution  of  the  deed"  (u),  but  the  more  literal  construction 
is  usually  adopted  (.r) . 

As  to  an  impossible  or  uncertain  date,  there  appears  to  have  been 
this  distinction  taken  in  the  books,  viz.  that  if  a  lease  be  made  to 
begin  from  an  impossible  date,  as  from  the  30th  of  February,  or  the 
like,  it  takes  effect  from  the  delivery  {//) .  So  if  a  lease  be  dated 
and  is  to  commence  from  the  "making  hereof,"  or  "from  hence- 
forth "  (y)  or  from  the  executing  of  a  former  lease,  and  no  such  lease 
in  fact  exist,  or  if  the  prior  lease  be  void  in  law  (z) ;  but  where  the 
limitation  is  uncertain,  as  a  lease  made  the  10th  day  of  October,  to 
hold  from  the  20th  day  of  November,  without  saying  what  Novem- 
ber is  meant,  the  lease  is  thereby  vitiated,  because  the  limitation 
is  part  of  the  agreement  and  the  Court  cannot  determine  it,  not 
knowing  the  terms  of  the  contract  {a).  Where  a  deed  has  no  date, 
or  an  impossible  date,  as  the  30th  of  February,  and  in  the  deed 
reference  is  made  to  the  date,  that  word  must  be  construed 
"  delivery ; "  but  if  it  have  a  sensible  date,  the  word  date  occm'ring 


(;;)  Fonte  v.  Brr/.e/e;/,  1  Lev.  23o  ; 
WoodhouKe'' s  case,  Dyer,  93  b. 

{q)  Sandill  V.  Frankfiii,  L.  E,.,  10  C.  P. 
377  ;  44  L.  J.,  C.  P.  216  ;  32  L.  T.  309  ; 
23  W.  R.  473. 

(r)  I'ugh  V.  Luke  of  Leeds,  Cowp.  714  ; 
Aehland  v.  Lntlnj,  9  A.  &  E.  879  ;  1  P.  & 
D.  G3G  ;  8  L.  J.  (N.  S.),  Q.  B.  164  ;  48 
R.  R.  729  ;  Bac.  Abr.  tit.  L''ases  (L.  1). 

(«)  AcUandv.  J.xtfnj,  aujiTa.;  Wilhinson 
V.  Gaston,  9  Q.  B.  137. 

{t)  Zleuelh/n  v.  Williams,  Cro.  Jac.  258  ; 
Clayton^ s  case,  5  Rep.  1. 

(m)   Underhill  v.  Eorwood,  10  Ves.  209, 


(.r)  Doe  d.  Cox  v.  Day,  10  East,  427;  10 
R.  R.  345  ;  Steele  v.  31art,  4  B.  &:  0.  272  ; 
28  R.  R.  256  ;  Styles  v.  Wardlc,  4  B.  &  C. 
908  ;  28  R.  R.  501  ;  4  L.  J.,  K.  B.  81  ; 
Cooper  V.  Itol>inso»,  10  M.  &  W.  694  ;  Foe 
d.  Arlington  v.  Ulph,  13  Q.  B.  204  ;  Bird 
V.  Baker,  1  E.  ic  E.  12. 

{y)  Styles  V.  Wardle,  4  B.  &  C.  90S. 

(;)  Miller  v.  Maynwaring,  Cro.  Car. 
397  ;  Bassett  v.  Lewis,  1  Lev.  77. 

(a)  Bac.  Abr.  tit.  Leases  (L.  1) ;  Anon., 
1  Mod.  180  ;  Foote  v.  Berkeley,  1  Sid. 
164. 
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in  other  parts  of  the  deed  means  the  day  of  the  date  and  not  of  the  ch.  V.  Sec.  6. 
delivery ;  and  therefore,  in  covenant  on  an  indenture  of  lease  dated   Term  granted, 

''   '  '  ,        {Commence- 

the  24th  day  of  December,  1822,  whereby  the  defendant  agreed,  ment). 
within  twenty-foui'  calendar  months  then  next  after  the  date  of  the 
indenture,  to  procure  a  certain  thing  to  be  done  :  it  was  held,  that 
the  deed  took  effect  from  the  day  of  the  date,  and  that  the  twenty- 
fom'  calendar  months  reckoned  from  the  date  {h).  Where  a  lease 
was  dated  25th  March,  1783,  habendum  "  from  the  13th  March  now 
last  past,^'  and  it  was  proved  that  the  deed  was  not  executed  until 
some  time  after  the  date,  it  was  held  that  the  term  commenced  on 
the  2yth  March,  1783,  and  not  in  1782  {c).  A  deed  having  been 
made  in  the  month  of  August  in  a  leap  year,  the  words  "  the  29th  Feb- 
ruary then  next  ensuing  "  were  construed  to  mean  the  29th  February 
in  the  next  leap  year  [d).  A  lease  operates  as  a  grant  only  from  the 
time  of  its  execution,  and  the  tenant  is  not  liable  for  previous 
breaches  of  covenant,  although  committed  after  the  date  of  the 
deed  {e).  But  the  duration  of  the  term  is  to  be  computed  from  the 
day  in  that  behalf  mentioned  in  the  lease  (/). 

In  general  a  letting  by  parol  will  be  considered  to  commence  from  Commence- 
the  day  of   the  tenant's  entering,  and  not  with  reference  to  any  ^'^y^  '"'^^^ 

rt'ierGiiCG  to 

particular  quarter  day  {g) .  But  where  a  tenant  entered  in  the  middle  Entry, 
of  a  quarter,  and  afterwards  paid  for  that  time  to  the  beginning  of  a 
succeeding  regular  quarter,  from  which  time  he  paid  half-yearly,  his 
tenancy  was  held  to  commence  from  the  quarter  succeeding  his 
entering  (//).  Where,  however,  the  tenant  entered  in  the  middle 
of  a  cj^uarter,  upon  an  agreement  to  pay  rent  "  quarterly  and  for  the 
half-quarter,"  the  jmy,  under  the  judge's  direction,  found  that  the 
tenancy  commenced  from  the  quarter  day  preceding  the  entry  {(). 
A  party  having  taken  possession  on  the  first  of  August,  and  at  the 
Michaelmas  following  paid  the  half-quarter's  rent,  and  continued 
afterwards  to  pay  quarterly  on  the  usual  feast  days,  it  was  held,  that 
a  notice  to  quit  at  Michaelmas  was  sufficient ;  and  that  although  the 
landlord  had  at  first  given  notice  expii-ing  with  the  half-quarter,  it 
was  not  necessarily  to  be  inferred  from  that  circumstance  that  the 
tenancy  from  year  to  year  commenced  on  that  day  (/.•).  Where  a 
tenant  under  a  lease  continued  to  hold  after  the  expiration  of  it  as  a 
tenant  nt  will,  and  assigned  it  to  another,  the  tenancy  of  the  assignee 
was  held  to  commence  at  the  day  on  which  the  original  tenancy  com- 

[b)  Styles  Y.  Wardle,  4  B.  &  C.  908.  {g)  Ktti,p  v.  Bcrrett,  3  Camp.  510;   14 
{c)  Steele  V.  Mart,  4  B.  &  C.  272.                    K-  R.  8'20. 

/  ,\   ,^7  T>      I         o  r»    Tj    TOQ  (")  -^^"^  "•  Jlohomh  V.  Johnson,  6  Esp. 

(</)  Chapman  v.  Beeeham,  3  Q.  B.  723.  jq\  g  jj   t)    sjqq  '  ^ 

(c)  Shaiv  V.   Eay,   1  Exch.  412  ;  Jcrvis  (',)  2)or  d.   Weidawrc  v.   Selwtpi,  Hil.  T. 
V.  Tomlcinson,  1  H.  &  N.  195,  206.                     1807  ;  Adams.  Ejec.  107  (4th  ed.). 

(/)  Bird  V.  Baker,  1  E.    &  E.   12  ;  28  (A-)  iJoe  d.  Savage  v.  Staplcton,  3  C.  &  P. 

L.  J.,  Q.  B.  7.  275. 


172 


Chap.  V. — The  Lease. 


Ch.  v.  Sec.  G. 

Ttrm  granted 

{Commoice- 

ment). 

Different 
Computation 
of  Time  and 
Interest. 


Leases  to 
commence  on 
the  happening 
of  Contin- 
gencies. 


Reference  to 
a  Certainty- 
may  cure  an 
Uncertaint}'. 


menoed  under  the  lease,  notwithstanding  the  assignee  came  in  on  a 
different  day  (/). 

A  k^ase  may  commence  at  one  day  in  point  of  computation,  and  at 
another  in  point  of  interest  {m),  and  it  may  commence  from  a  day 
that  is  past ;  therefore,  a  lease  "  to  hold  from  a  day  past  for  fifty 
years  then  next  ensuing,  the  said  term  to  commence  and  begin 
immediately  after  the  determination  of  an  existing  lease  in  the  same 
premises,"  was  not  esteemed  uncertain  as  to  its  commencement  (^?). 

If  when  the  lease  is  to  take  effect  in  interest  or  possession  the  years 
he  certain,  it  is  sufficient,  for  until  that  time  it  may  depend  upon  an 
uncertainty;  either  upon  a  possible  contingency  precedent  to  its 
beginning  in  possession  or  interest,  or  upon  a  limitation  or  condition 
subsequent;  but  if  it  is  to  be  reduced  to  a  certainty  upon  a  con- 
tingency precedent,  the  contingency  must  have  happened  in  the  lives 
of  the  parties  (o). 

Though  there  appear  no  certainty  of  years  in  the  lease,  yet  if  by 
reference  to  a  certainty  it  may  be  made  certain,  it  is  sufficient  (;;). 
Thus  if  a  lease  be  granted  for  years  after  lives  in  being,  though  it 
is  uncertain  at  first  when  that  term  will  commence,  because  those 
lives  are  in  being,  yet  when  they  die  it  is  reduced  to  a  certainty,  and 
that  is  certain  which  can  be  rendered  so  (q).  So  a  lease  may  be 
granted  for  a  term  of  years  to  commence  at  the  determination  of  a 
previous  term  for  years  which  is  still  subsisting  (r).  If  the  lease  be 
made  to  commence  from  the  end  and  expiration  of  the  previous  term, 
then,  if  the  previous  term  be  surrendered  or  forfeited,  &c.,  the  second 
term  commences  immediately;  but  if  made  to  commence  after  the 
end  and  expiration  of  the  twenty-one  years  aforesaid,  then  the  second 
term  would  not  eommefice  until  after  the  expiration  of  the  twenty- 
one  years  (s).  Where  a  lessor  let  Whiteacre  to  A.  for  twenty  years, 
and  Blackacre  to  B.  for  forty  years,  and  then  demised  both  to  C.  for 
a  term  of  years,  habendum  from  the  end  or  determination  of  the  said 
several  demises  to  A.  and  B.,  it  was  held,  that  as  to  Whiteacre  the 
term  granted  to  C.  commenced  immediately  upon  the  expiration  of 
that  granted  to  A.,  and  was  not  to  be  deferred  until  the  expiration  of 
the  demise  to  B.  (t).  Where  a  lease  is  thus  made  to  A.,  reciting  a 
former  one  to  B.,  and  demising  for  a  term  of  years  to  commence  at 


(/)  Doc  d.  Castleton  v.  Samuel,  5  Esp. 
173;  8  R.  R.  81/5. 

(m)  Smith,  L.  &  T.  106  ('2nd  ed.). 

(m)  £ut/s  V.  Bonnithoriie,  2  Burr.  1190  ; 
Moore  v.  Mmgrove,  Hob.  18  ;  2  Roll.  Abr. 
850. 

(o)  Shep.  Touch.  272. 

ip)  Id. 

[q)  (Joodriyht  v.  Richardson,  3  T.  R.  4G3  ; 
Bac.  Abr.  tit.  Leases  (K.)  ;  Bro.  Abr.  tit. 


Leases,  71  :  Clarke  \.  Si/denJiani,  Yelv.  85  ; 
8.  C,  1  Brownl.  &  G. 'l36. 

(r)  1  Roll.  Abr.  849  ;  SmiiJi  v.  Bay,  2 
M.  &  W.  084  ;  46  R.  R.  747  ;  Blatchford, 
app.,  Cole,  resp.,  5  C.  B.,  N,  S.  514  ;  Boe 
d.  Ayar  v.  Broxen,  2  E.  &  B.  331. 

(«)  Co.  Lit.  45  b  ;  WroUsley  v.  Adams, 
Dyer,  177,  pi.  35;  Plowd.  108. 

(t)  Windham'' s  case,  5  Co.  R.  7  ;  Moor. 
191  ;  Cro.  Eliz.  199  ;  2  Leon.  106. 
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tHe  determination  of  B.'s  lease,  if  in  fact  no  such  lease  had  been  made  Ch.  V.  Sec.  6. 
to  B.,  then  A.'s  term  will  commence  at  once  (ii)  ;  and  the  same  if  the  Term  granted 
lease  be  void  {x).      But  if  there  be  such  a  former  lease,  and  it  be        ment). 


misrecited  in  a  material  part  in  the  second,  tlien  the  new  lease  can 
commence  presently  only  in  the  enumeration  of  years,  but  not  in 
interest  until  the  expiration  of  the  first  lease  (//).  If  A.  seised  of  lands 
in  fee  grant  to  B,  that,  when  B.  shall  pay  to  A.  twenty  shillings,  from 
thenceforth  he  shall  hold  the  lands  for  twenty-one  years,  and  after- 
wards B.  pay  the  twenty  shillings :  in  this  case  B.  has  a  good  lease 
for  twenty-one  years  from  the  date  of  the  payment  (s) .  If  one  make 
a  lease  to  another  for  so  many  years  as  J.  S.  shall  name,  this  at 
the  beginning  is  uncertain ;  but  when  J.  S.  has  named  the  years  (in 
the  lifetime  of  the  lessor)  this  ascertains  the  commencement  and  con- 
tinuance of  the  lease  accordingly  :  but  if  the  lease  had  been  made  for 
so  many  years  as  the  executors  of  the  lessor  should  name,  this  could 
not  be  made  good  by  any  nomination  (a) .  A  lease  made  to  another, 
until  a  child  en  ventre  sa  mere  shall  come  to  the  age  of  twenty-one 
years,  is  not  good  as  a  lease  for  years  but  at  will  only  (b) . 

(e)  Duration  of  Term  g rem  fed. 

The  diu-ation  of  leases  for  years  ought  to  be  ascertained  either  by  AVhat 
the  express  limitation  of  the  parties  at  the  time  of  making,  or  by  a  ig'^re'^l^yf^ 
reference  to  some  collateral  act,  which   may  with   equal   certainty  generally, 
measure   the   continuance   thereof,  otherwise   they  will  be  void  (r) . 
So  an  agreement  for  a  lease  must  mention  the  term,  and  from  what 
day  it  is  to  commence,  otherwise  it  will  not  be  sufficient  to  satisfy 
the  Statute  of  Frauds  {d) .     A  demise  for  "  one  year  from  the  date 
hereof,    and   so   on   from   year  to  year,  until  determined  by  three 
months'  notice,"  has  been  held  to  create  a  tenancy  for  two  years  at  Doe  d.  Chad- 
the  least,  determinable  at  the  end  of  the  second  or  any  subsequent    '"'*^''     ''^^'^• 
year  by  notice  expiiing  at  the  end  of  such  year  [e).     So  a  demise 
"for  six  months,  and  so  on  from  six  months  to  six  months  until 
determined  by  either  party,"  will  create  a  tenancy  for  one  year  at 
the  least  (/)  ;  and  a  fortiori  will  such  a  tenancy  be  created  where  the 
words  are  for  the  term  of  one  year  certain,  as  was  held  by  the  Court  "One year 

certain." 

(«)  Bac.  Abr.  tit.  Leases  (L.  1).  of  Baal's  case,  6  Co.  R.  35  b;  Bac.  Abr. 

{x)  Id.  ;   Co.  Lit.  46  b.  tit.  Leasee!  (L.  3). 

(y)  Bac.  Abr.  tit.  Leases  (L.  1) ;  Co.  Lit.  (f)  Bac.  Abr.  tit.  Leases  (L.  3). 

46  b.     As  to  misrecital  of  date,  see  liou-e  (d)  Bayley  v.  Fitzmaurice,  9  H.  L.  Cas. 

V.  LLuntingdon,  Vaugh.  73  ;   Bac.  Abr.  tit.  78  ;  and  ante,  p.  103. 

Leases  (h.  1)  ;  Palmer^s  case,  4  Co.  R.  74.  (e)  Boe  d.  Chadborn  v.  Green,  9  A.  &  E. 

(z)  Shep.  Touch.   273 ;  Co.  Lit.  45  b ;  658.     (In  some  previous  editions  of  this 

6  Co.  R.  36  a ;  1  Roll.  Abr.  849.  "work  the  expression  "  one  year  certain,  " 

(«)  Bac.  Abr.  tit.  Zfrtsf.s  (L.  2")  :  Co.  Lit.  occurred  in  the  text  by  mistake  ;  as  to  this 

45  b  ;  2  Leon.  86  ;  Plowd.  6,  373,  524.  see  Ch.  VIII.,  Sect.  7  (b),  post.) 

(A)  Say  V,  Smith,  Plowd.  271  ;  Bxihop  (/)  Reg.  v.  Chawton,  1  Q.  B.  247. 
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Ch.  V.  Sec.  g.  of  Appeal  in  Cannon  Brewery  Co.  v.  Nash  {(/).     So  a  demise  may  be 
Term  ff rant rd  made  from  two  jeoTS  to  two  years,  or  from  three  years  to  three  years, 
or  the  like  (//).     So  a  lease  may  be  made  for  seven  years,  and  after- 
wards from  year  to  year  (i),  but  an  agreement  to  let  from  year  to 
year,  and  for  so  long  as  the  tenant  pays  rent,  and  the  landlord  has 
power  to  let,  confers  no  particular  estate  beyond  a  tenancy  from  year 
to  year  (/.•).     An  instrument,  by  which  A.  agreed  to  let  and  B.  to 
take  certain  premises,  on  the  terms  that  B.  should  pay  certain  specified 
sums  varying  in  amount  at  the  end  of  every  three  years  up  to  a 
specified  date,  and  which  provided   that  from  and  after  that  date 
"//^  Hlwakl  paij  ilte  clear  annual  rental  of  91.  fill  the  end  of  the  lease," 
without  mentioning  any  period  at  which  the  lease  was  to  terminate, 
was  held  good  only  for  the  time  previous  to  the  date  at  which  the  9/. 
was  to  commence  (/). 
Certainty  If  a  man  grant  another  lease  of  land  for  ten  years,  and  that  if  at 
to'coUatend*^^  the  end  of  every  ten  years  he  shall  pay  the  lessor  a  certain  quantity 
Matters.          of  tiles,  then  he  shall  have  a  perpetual  demise  of  the  land  from  ten 
years  to  ten  years  continually  following  :  this  is  a  good  lease  for  ten 
years  only,  and  bad  as  to  the  rest  for  uncertainty  {ni).     If  a  man 
make  a  lease  for  years,  without  saying  how  many,  it  is  a  good  lease 
for  two  years  certain ;  because  for  more  there  is  no  certainty,  and 
for  less  there  can  be  no  sense  in  the  words  (») ;  but  if  a  man  lease 
lands  for  such  a  term  as  both  parties  shall  please,  it  is  but  a  lease  at 
will  (o). 
Determina-          A  tenancy  from  year  to  year  is  determinable  at  the  end  of  the 
Tenanc   from  ^^^^   ^®  ^^^^   ^^  ^   ^^^  Subsequent  year,  unless   in   creating   such 
Year  to  Year    tenancy  the  parties   use   words   showing  that   they   contemplate   a 
First  Year.      tenancy  for  two   years  at   least  (7^).      If  premises  are  taken  "for 
twelve  months  certain,  and  six  months'  notice  to  quit  afterwards," 
the  tenancy  may  be  determined  at  the  end  of  the  first  year  by  a  six 
months'  previous  notice  to  quit  (<?). 

{ff)  Cannon    Bretcerij    Co.   v.    Kash,    78  {h)   Wood  v.   Beard,   2   Ex.  D.    30  ;  46 

L.  T.  618— C.  A.,  rcversiug  judgment  of  L.  J.,  Q.  B.  100  ;  3.5  L.  T.  8G6. 

Day,J.,forpossession,uiKltr  Ord.III.r.6,  (/)   Givy>nie\.  Matjnestone,  8  C.  &  P.  302. 

and  Ord.  XiV.,  where  a  public  liouse  had  {in)  Situ  v.  Smith,  Plowd.  271. 

been  let  "  for  the  term  of  cue  year  certain  («)  Bishop  of  Bath's  case,  G  Co.  R.  35  ; 

from  the  date  hereof,  and  so  on  from  year  Bac.  Abr.  tit.  Leases  (L.  3). 

to  year,  unless  or  until  the  tenancy  hereby  (o)  Bac.  Abr.  tit.  Leases  (L.  3)  ;  Bishop 

created  shall  be  determined  by  either  of  of  Bath's  case,  supra  ;  Com.  Dig.   Estates 

the  said  parties  giving   to  the   other   of  (H.  1);  Bichardson  y.  La)tffrid//e,  i  Taunt. 

them  twenty-eight  days' notice  in -writing,  128;  13  R.  R.  570. 

such  notice  to  e.xpirc  at  any  period  of  the  (p)  Doe  d.   Clarke  v.  Smaridge,  7  Q.  B. 

year  without  any  reference  in  respect  of  957  ;  Doe  d.   Flumer  v.  Kainhn,  10   Q.   B. 

such    notice   to   the  time   of    entry,    the  473  ;  Bac.  Abr.  tit.  Lennes  (L.  3)  ;  Ajard 

date  of  this  agreement,  or  the  commence-  v.    King,  Cro.  Eliz.   775  ;  Lcgy  v.  Strud- 

ment  of  the  tenancy."  wick,    2   Salk.    414;  Demi   d.   Jacklin  v. 

(A)  Hcimiugs  v.   Brabason,   2    Lev.   45 ;  Cartwright,    4    East,    29,    32 ;    Harris   v. 

Roe  d.  Breew.Lees,  2  W.   Blac.    1171;  3  Evans,    1  Wils.  2G2  ;   Birch  t.  Wright,  1 

Brest.    Conv.   76.     And   see  Eichards  v.  T.  R.  380 ;  1  R.  R.  223. 

Sily,  2  Mod.  80  ;  3  Keb.  638.  [q)   Thompson  v.  MabcrJey,  2  Camp.  573  ; 

(i)  Broxnw.  Trumper,2GBesk\.  \\.  and    see    as    to    "certain,"   Langton    v. 
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A  lease  for  one  year  and  so  on  from  year  to  year  until  the  tenancy  cn.  V.  Sec.  6. 
thereby  created  should  be  determined  as  after  mentioned,  with   a    T<ym  granted 

provision  that  either  party  might  determine  the  tenancy  by  three ^ — 

months'   notice,   creates   a   tenancy   for  two   years   certain  (>•).      A  Two  Years 
demise  for  a  year,  and  so  from  year  to  year,  is,  as  we  have  seen,  a  certam. 
lease  for  two  years  certain  at  least  (r)  :  so  if  a  parson  make  a  lease 
for  a  year,  and  so  from  year  to  year  as  long  as  he  shall  continue 
parson,  or  as  long  as  he  shall  live ;  this  is  a  lease  for  two  years  at 
least,  if  he  live  or  continue  parson  so  long  is). 

A  lease  for  "  the  term  of  six  months,  from  the  1st  of  January,  and  Tenancy  for 
so  on  for  six  months  to  six  months,"  until  six  calendar  months'  notice 
is  given,  the  first  payment  of  rent  to  be  on  the  1st  of  July,  is  a 
tenancy  for  twelve  calendar  months  at  least  [i). 

Where  a  railway  company  let  premises  on  a  weekly  tenancy,  with  Lease  until 
a  collateral  agreement  that  the  tenant  might  have  them  until  the  quired  to  b^e' 
company  required  to  pull  them  down,  it  was  held  that  the  company,  pulled  down, 
on  requiring  the  premises  for  their  own  occupation,  and  not  to  pull 
them  down,  might  determine  the  tenancy  at  a  w^eek's  notice  (»)• 

An  agreement  that  the  tenant  shall  not  be  distm-bed  so  long  as  the  Lease  so  long 
rent  is  paid  and  the  landlord  remains  in  possession  creates  a  tenancy  and  Landlord 
during  the  joint  continuance  of  the  life  of  the  tenant  and  the  estate  in  possession. 
of  the  landlord  (x) . 

A  lease  "  for  seven,  fourteen  or  twenty-one  years,  as  the  lessee  shall  Option  to 
think  proper,"  is  a  good  lease  for  at  least  seven  years,  and  not  void  ^  ermme. 
for  uncertainty  (//).     A  lease  made  in  1775,  for  "  three,  six  or  nine  Spurrier. 
years,  determinable  in  1788,  1791,    or  1791,"  is  a  good  lease  for 
nine  years,  determinable  at  the  end  of  three  or  six  years  (;:) .     But 
the  lessee  alone  has  the  option  to  determine  such  lease  at  the  earlier 
periods,  on  the  ground  that  every  doubtful  grant  must  be  construed 
in  favour  of  the  grantee  [a).      The  usual  form  of  making  such  leases 
at  present  is  to  insert  the  full  term  in  the  habendum,  and  add  a  pro- 
viso at  the  end  for  one  or  either  of  the  parties  to  put  an  end  to  the 
term  at  the  shorter  periods.     If  the  option  be  given  expressly  to  each 
party,  the  lease  may  be  determined  by  either,  or  by  his  representative 
entitled  to  the  reversion  or  term  {h)  ;  and  where  the  option  was  given 
to  the  respective  parties,  their  executors  and  administrators,  it  was 

C'arleton,  L.  E,.,  9  Ex.  57,  and  Gardner  v.  (y)  Ferguson  v.  Coruish,  2  Burr.  1032. 

Ingram,  61  L.  T.  729.  (,-)   Goodright  d.  Hall  v.   Richardson,    3 

(>•)  Doe  d.  Chadhorn  v.  Green,  9  A.  &  E.       t.  E..  462. 

''fj  ri'^r-...    r.....  ,T.   ..  ('')  ^-nn  v.  Spurrier,  3  B.  &  P.  399; 


s    Bac.  Abr.  tit.  Leases  {I.Z).  ^   ^    ^    -g^      ^^^  ^     ^-,^3  ^_  j^  y 

[t)  Reg.    V     Chaivton      1    Q.    B.    24  ^  ,  ^         ^^ .    ^  ^    ^    ^^^      ^^..^^  ^_        ' 

impsonT   Margitson,  11  Q    B.  23.  ^-  y^^^  3,^     ^^  ^  ^   ^^^^ 
(«)   Cheshire  Lines    Commitlee  v.    Lewis, 

)  L.  J.,  Q.  B.  121 ;  44  L.  T.  293— C.  A.  {b)  Goodright  v.  Sfarlc,  4  M.  &  S.  30  ; 

{x)   Wood  Y.  Davis,  6  L.  R.,  Ir.  50.  Bird  y.  Baher,  1  E.  &  E.  12. 
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Cn.  V.  Sec.  6.  lield  that  the  devisee  of  the  lessor  miglit  determine  the  lease  (c).  But 
Term  (/ranted  ^\-here  the  lease  contained  a  proviso  that  if  either  of  the  parties,  their 
respective  heirs  or  executors,  should  wish  to  put  an  end  to  the  term  at 


the  end  of  seven  or  foiu'teen   years,  six  months'  notice  in  -UTiting 
The  Option  to  gl^ould  he  given  under  "  his  or  then-  respective  hands,"  and  the  lessor 
and  its  con-      died,  leaving  three  executors ;  it  was  held,  that  a  notice  signed  by 
structiou.         ^^Q  q£  them  only,  although  given  on  behalf  of  themselves  and  the 
other   executor,  was   not   a   good  notice   within  the  terms    of  the 
proviso  {d).     A  lease  for  twenty-one  years  expressed  to  "be  determin- 
able nevertheless  in  seven  or  fourteen  years  if  the  said  parties  hereto 
shall  so  think  fit,"  is  determinable  only  by  consent  of  both  the  parties, 
although  it  may  have  been  their  intention  to  give  the  option  to  either 
of  them  (e).      The  notice  must  end  with  the  first  seven  or  fourteen 
years  (or  other  stipulated  period),  according  to  the  terms  of  the  pro- 
viso, and  not  at  any  other  time  (/).      It  miist  not  end  at  noon  on  the 
right  day  (//) .     Sometimes  it  is  made  a  condition  precedent  that  the 
tenant  shall  not  only  give  tlie  above  notice,  but  also  duly  pay  all  the 
rent,  and  perform  all  the  covenants  on  his  part,  to  the  termination  of 
the  notice  (A).     Such  a  condition  is  unreasonable,  and  ought  to  be 
objected  to  in  the  first  instance  (i).     A  lease  for  three,  seven  or  ten 
years,  determinable  on  notice,  stipulated  that  a  quarter's  rent  should 
be  paid  by  the  tenant  on  taking  possession,  the  same  to  be  allowed  him 
for  the  last  quarter's  rent  "on  the  determination  of  the  said  tenancy"  ; 
after  a  notice  to  determine  the  lease  at  the  expiration  of  the  third 
year  had  been  given,  and  before  its  expiration,  the  parties  verbally 
agreed  that  the  party  should  continue  tenant  for  another  year,  no 
express  mention  being  made  of  the  terms  of  the  tenancy ;  it  was  held, 
that  the  tenant  continued  to  hold  subject  to  the  terms  of  the  original 
lease,  and  consequently  that  the  payment  on  taking  possession  was 
applicable  to  the  last  quarter  of  the  fourth  year  (/.•). 
"VVlicre  there         If  a  Icase  be  made  for  twenty-one  years,  with  a  further  covenant 
Number"f"°    ^7  the  Icssor,  "  that  the  lessee  shall  have  the  same  for  twenty-one 
Years.  years  more  after  the  expiration  of  the  said  term,  and  so  from  twenty- 

one  years  to  twenty-one  years,  until  ninety-nine  years  thence  next 
ensuing  shall  be  complete  and  ended,"  the  first  twenty-one  years  are 
not  to  be  reckoned  part  of  the  ninety-nine  years  (/).  Where  one 
made  a  lease  for  three  years,  and  so  from  three  years  to  three  years 

(c)  Eoe  A.  Bamford  v.  Eaijley,  12  East,       52  B.  R.  487 ;    Bird  v.  Balder,  1  E.  &  E. 
464  ;  11  R.  R.  455.  12  ;  28  L.  J.,  Q.  B.  7. 

(d)  Itiqht  d.  Fisher  v.  Cuthcll,  5  East,  io)  Tage^i.  More,  15  Q.  B.  684 

491  ;  7  R.  R.  752  ;    Doe  d.  Aslin  v.  Sum-  W  See  for  instance  Farker  v.  Shepherd, 

mersett,  1  B.  &  Ad.  135,  141.  6  L   T.  6Go. 

(!)  Cole,  Ejec.  397. 

(e)  Foivell  v.  Franh,  3  H.  &  C.  458  ;  S4  (^.)  p^nch  v.  Miller,  5  C.  B.  428. 

L.  J.,  Ex.  6.  (/)    Manchester    College    v.     Trafford,    2 

(/)   Cadby  V.  Martinez,  11  A.  &  E.  720  ;       Show.  31. 


Sect.  G. — Term  granted  (Duration).  ^"^7 

until  ten  years  sliould  be  expired,  it  was  held  to  he  a  lease  but  for.  Ch.  V.  Sec.  6. 
nine  years,  and  that  the  odd  year  should  be  rejected,  because  that  ^X^t'^J^?^ 
could  not  come  to  fall  within  any  three  entii^e  years,  according  to  the 
limitation  (;;?)•  Where  there  was  a  demise  of  freehold  and  copyhold 
lands  at  an  entire  rent,  to  hold  so  much  as  was  freehold  for  twenty- 
one  years  and  so  much  as  was  copyhold  for  three  years,  and  there  was 
a  covenant  for  renewal  of  the  lease  of  the  copyhold  every  tliree  years 
toties  quoties  during  the  twenty-one  years  under  the  like  covenants  ; 
and  that  in  the  meantime,  and  until  such  new  leases  should  be 
executed,  the  lessee  should  hold  the  said  lands,  as  well  copyhold  as 
freehold,  &c.  ;  it  was  held,  that  this  was  only  a  lease  of  the  copyhold 
for  three  years,  and  that  the  lessor,  after  the  three  years,  might 
recover  the  premises  in  ejectment  against  the  lessee,  there  not  being 
any  fresh  lease  granted  (ii) . 

Sometimes  a  term  is  limited  conditionally,  e.r.  gr.  for  ninety-nine  TVliere  the 
years  if  the  lessee  or  some  other  person  or  persons  therein  named  shall  onTcoStin-  ^ 
so  long  live  (o).  Where  one  made  a  lease  for  forty  years,  "  if  his  wife  gency. 
ov  any  of  their  issue  should  so  long  live  :  "  it  was  adjudged  that  the 
lease  was  not  determined  by  the  death  of  one  of  them,  but  should  con- 
tinue till  all  were  dead,  by  reason  of  the  disjunctive  or,  which  goes  to 
and  governs  the  whole  limitation;  but  if  the  words  had  been  "  if  his 
wife  and  issue  should  so  long  live,"  there  clearly,  by  the  death  of  any 
of  them  within  the  forty  years,  the  term  had  been  at  an  end,  by  reason 
of  the  copulative  and,  which  conjoins  all  together,  and  makes  all  their 
lives  jointly  the  measure  of  the  estate  ( 7;) .  If  a  lease  be  made  to  two 
for  years,  if  they  should  so  long  live,  it  would  determine  by  the  death 
of  one  of  them,  because  their  life  is  but  a  collateral  condition  and 
limitation  of  the  estate,  which  therefore  is  broken  when  one  dies :  this 
differs  therefore  from  a  lease  to  two  persons  for  their  lives,  for  that 
gives  an  estate  to  both  for  their  lives,  and  both  have  an  estate  of  free- 
hold therein  in  their  own  right ;  which  consequently  cannot  determine 
by  the  death  of  one  of  them,  for  then  the  other  could  not  be  said  to 
have  an  estate  for  his  life,  as  the  lessor  at  first  gave  it  {q) .  A  lease 
made  for  twenty-one  years,  if  the  lessee  should  live  so  long  and 
continue  in  the  lessor's  service,  has  been  held  not  to  determine  on  the 
lessor's  death  (r).  If  a  lease  be  made  for  a  certain  number  of  years, 
providing  the  lessee  shall  so  long  continue  to  occupy  the  premises 
personally,  it  will  cease  and  determine  whenever  he  parts  with  the 
possession,  even  by  compulsion  of  law  (.s).    If  a  lease  be  made  to  J.  S. 

{m)  Bac.  Abr.  tit.  Leases  (L.  3) ;  Plowd.  Eliz.  269. 

273,  5'22a.  (?)  Bac.  Abr.   tit.  Leases  (L.  4)  ;  Roll. 

(«)  Fenny  d.  Eastham  v.  Child,  2  M.  &  S.  Rep.  309. 

255.  (>•)    TJl-oiford  v.  G>/les,  Cro.  Eliz.  643  ; 

(o)  Buqhes  and  Croivthcr's  case,  13  Co.  R.  Nov,  70  ;  Cole,  Ejec.  402. 

66 ;   Bnt'dnelVs  case,  5  Co.  R.  9  a.  (s)   Doe  d.   Loekwood  v.  Clarke,  8  East, 

[p)  Co.  Lit.  255  a;  Ld.  Vaiix's ca.se,  Cro.  1S5  ;  9  R.  R.  402. 
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Ch.V.  Sec.  6. 
Term  granted 
{Diinifion). 


Covenant  that 
lease  good 
for  lives 
mentioned. 


for  twenty  years,  if  the  coverture  between  A.  and  B.  shall  so  long 
continue ;  this  is  a  good  lease  for  twenty  years  although  the  dissolu- 
tion of  the  covertui-e  may  determine  it  sooner  {t) .  But  a  lease  to 
one  generally  during  the  coverture  of  A.  and  B.  would  create  but  a 
tenancy  at  will,  by  reason  of  the  uncertainty  of  the  duration  of  the 
coverture  («).  Where  a  lease  for  years  is  made  to  A.  and  B.,  if  they 
should  so  long  live  ;  or  to  A.,  if  he  and  B.  should  so  long  live  ;  or  if 
the  lessor  and  lessee,  or  tlie  lessor  and  J.  S.  should  so  long  live  :  in 
any  of  these  cases,  if  one  die  the  lease  is  determined  (.r) .  If  a  lease  be 
made  during  the  minority  of  J.  S.,  or  until  J.  S.  shall  come  to  the  age 
of  twenty-one  years,  these  are  good  leases  {>/)  ;  and  if  J.  S.  die  before 
he  come  to  his  full  age,  the  lease  is  ended :  so,  if  a  man  make  a  lease 
for  twenty-one  years,  if  J.  S.  live  so  long  (z),  or  if  J.  S.  shall  continue 
to  be  parson  of  Dale  so  long ;  these  and  such  like  leases  are  good  (a) . 
If  A.  makes  a  lease  to  B.  for  so  many  years  as  A.  and  B.  or  either  of 
them  shall  live,  not  naming  any  certain  nmnber  of  years ;  or,  if  the 
parson  of  Dale  make  a  lease  of  his  glebe  for  so  many  years  as  he  shall 
be  parson  there :  this  is  not  certain,  neither  can  it  be  made  so  by  any 
means :  and  yet  if  a  parson  shall  make  a  lease  from  three  years  to 
three  years,  so  long  as  he  shall  be  parson,  this  is  a  good  lease  for  six 
years,  if  he  continue  parson  so  long,  and  for  the  residue  is  void  for 
uncertainty  {b). 

A  covenant  in  a  lease  for  lives  that  the  lease  is  good  for  the  lives 
mentioned  therein  has  been  held  not  to  warrant  the  subsistence  of 
such  lives  (c) .  « 


What  things 
arc  requisite 
in  a  Reserva- 
tion. 


Sect.  7. — Reddendum. 

The  reddendum  or  reservation  of  rent  is  a  clause  in  the  lease, 
whereby  the  lessor  reserves  some  new  thing  to  himself  out  of  that 
which  he  granted  before  ;  and  this  commonly  and  properly  succeeds 
the  habendum,  and  is  usually  made  by  the  words  "  yielding  and 
paying,"  or  similar  expressions.  In  every  good  reservation  these 
things  must  always  occur : — 1.  It  must  be  by  certain  and  apt 
"words  {d).  2.  It  must  be  of  some  other  thing  issuing  or  coming  out 
of  the  thing  granted,  and  not  a  part  of  the  thing  itself,  nor  of  some- 
thing issuing  out  of  another  thing  (c).     3.  It  must  be  of  such  a  thing 


(<)  Say\.  Smith,  Plowd.  273. 

[u)  Bac.  Abr.  tit.  Leases  (L.  3). 

{x)  £rud)ieirs  case,  5  Co.  R.  9  b  ;  Ddnid 
V.  mU,  Cro.  Jac.  377  ;  1  Roll.  R.  197  ; 
Bdiles  V.  IFoiiiia,/,  2  Ventr.  74. 

(y)  Bishop  of  Bath^ li  erise,  6  Co.  R.  35  ; 
Borasto»\s  ease,  3  Co.  R.  19  ;  IFhittoiw  v. 
Lamb,  12  M.  &  W.  813. 

(i)   Wright  y.  Carinright,  1  Burr.  2. 


{a)  Bac.  Abr.  tit.  Leases  (L.  2,  3). 

{b)  Bac.  Abr.  tit.  Leases  (L.  3). 

(r)  Coates  v.  CoUim,  L.  R.,  7  Q.  B.  144  ; 
40  L.  J.,  Q.  B.  157.     See  p.  lG6,ante. 

[d)  Parker  v.  Harris,  4  Mod.  76  ;  1  Salk. 
262. 

((?)  Doe  d.  Douglas  v.  Loelc,  2  A.  &  E. 
705  ;  4  L.  J.  (N.  S.),  K.  B.  113  ;  41  R.  R. 
496. 
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wliereunto  tlie  grantor  may  have  resort  to  distrain.     4.  It  must  be  Ch.  V.  Sec.  7 . 
made  to  one  of  the  grantors,  and  not  to  a  stranger  to  the  deed  (/).    lieddemiam. 
But  the  usual  formal  reddendum  in  a  lease  is  not  essential.     This 
subject  is  more  fully  treated  of  hereafter  {g). 


Sect.  8. — Express  Covenants  and  Agreements. 
(a)   Gene  rally. 

A  covenant  is  either  expressed  or  implied— it  subsists  either  in  fact  What  a 
or  in  law.  An  express  covenant  is  a  stipulation  in  a  deed  that  generaUy/^ 
something  has  or  has  not  been  done,  or  that  something  shall  or  shall 
not  be  done,  or  that  some  right  or  power  then  exists,  or  the  like. 
An  impHed  covenant,  or  a  covenant  in  law,  is  that  which  the  law 
implies,  though  not  expressed  by  words  {h) .  He  who  makes  the 
covenant  is  called  the  covenantor,  and  he  to  whom  it  is  made  the 
covenantee  [i). 

By  the  Eeal  Property  Act,  1845  (8  &  9  Yict.  c.  106),  s.  5,  "  the  Takmg^  ^ 
benefit   of    a   condition   or   covenant  respecting   any   tenements   or  party  not 
hereditaments   may   be   taken,    although  the   taker   thereof   be  not  "amed. 
named  as  a  party  to  the  same  indenture  "  (A-) .     Before  this  enact- 
ment, when  a  deed  was  made  inter   partes,  no  one  who  was  not 
expressed  to  be  a  party  could  sue  on  a  covenant  contained  in  it; 
and  this  was  not  a  mere  rule  of  construction  but  a  rule  of  positive 
law  (/). 

A  covenant  is  valid  and  binding  although  indorsed  on  the  deed  Indorsement 
after  the  signing,  but  before  the  sealing  and  delivery  {in).  '       ''  °     °' 

No   particular   technical  words  are   requisite   towards  making   a  Bywlmt 
covenant  (/;)  ;  for  any  words  or  form  of  expression  which  import  an  ^^"^s  m^'^^^bc 
agreement,  or  show  the  party's  concurrence  in  the  performance  of  a  made, 
futiu-e  act,  or  the  intention  of  the  parties  mutually  to  contract,  will 
suffice  for  that   pm-pose  (o).      Thus,    "yielding   and  paying,"    &c. 
amount  to  a  covenant,  on  which  an  action  lies  for  non-payment  {i))  ; 
so,  yielding  and  paying  such  a  rent  "  free  and  clear  of  all  manner  of 

(/)  Doe  di.  Barber  v.LawveneC'^Tl&.Vini.  Rcrj .  \ .  Aldhorongh ,  \Z  Q.   B.   196;  Broke 

23.  V.  S>iiUh,  Moor.  G79. 

{g)  Ch.  X.,  Sect.  2.  {»)  Sfrphnison''s  cusr,    1   Leon.   324;   12 

ih)  Post,  Sect.  9.  East,  182.  n.;  Smith,  L.&T.  121  (2nd ed.). 
■^  «i        rr      ^.    ^a^  (o)  Bush  v.  Cohs,   Garth.  232;  I)ukc  oj 

0  Shep.  Touch.    60.  ^^^^/W  v.  ^/fe,  16  East,  352  ;   14  R.  E. 

{k)  Ex   parte    Cockhuru,    Re    ^mdli,    12  -^^^^.^  Sampscn^.  Eastcrhj,^^.  hG.  b^b  ; 

W.  ±4.  lb-1.  4  M.   &  R.  422  ;  33  R.  R.  239  ;   Ganmck 

(?)   Ch'stcrjxcfhl    and    Midland    SiJkstonc  y    Jones,  3   Exch.   233 ;    Wood  v.   Copper 

CoUicry  Co.  v.  Hawkins,  3  H.   &  C.   677  ;  Minns'  Co.,  7  C.  B.  906. 
llJiir.,N.  S.  468.  [p)  HeUier    v.     Coshard,     1    Sid.     266; 

{m)  Lylmrn  y.  Warrinc/fon,  1  Stark,  162  ;  Porter  v.  Siveetnaw,  Styles,  406. 
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Cn.  V.  Sec.  S. 
Kipress  Cove- 
nants and 
Agreements. 


Construction 
of  Covenants. 


Joint  or 
several. 


Collateral 
Promises  and 
Representa- 
tions. 


taxes,  charges,  and  impositions  whatsoever,"  is  a  covenant  to  pay  the 
whole  rent  discharged  of  all  taxes  before  or  afterwards  imposed  {q). 
The  words  "  provided  always,  and  it  is  hereby  agreed  and  declared 
that,"  &o.  create  a  covenant  (>•),  and  so  do  the  words  "provided  always, 
and  these  presents  are  upon  the  express  condition  that,"  &c.  (.s). 

All  contracts  arc  to  be  construed  according  to  the  intent  of  the 
parties,  as  expressed  by  their  own  words  [t)  ;  and  if  there  be  any 
doubt  upon  the  sense  of  the  words,  such  construction  shall  be  made  as 
is  most  strong  against  the  covenantor,  lest  by  the  obscure  wording  of 
his  contract  he  should  find  means  to  evade  and  elude  it  {u).  There  is, 
however,  a  distinction  between  implied  covenants  and  express  cove- 
nants, namely,  that  the  latter  are  to  be  taken  more  strictly  (.r) . 

In  preparing  covenants  entered  into  with  several  persons,  it  should 
be  made  clear  whether  it  is  intended  to  be  a  separate  covenant  with 
each  person  as  well  as  a  joint  covenant  with  the  whole  :  and  whether 
a  covenant  be  joint  or  several  (when  the  words  used  admit  of  either 
construction)  depends  upon  the  words  used,  the  subject-matter  of  the 
covenant,  and  the  interest  which  passes  thereby  (v/).  If  the  words  of 
the  covenant  are  expressly  and  clearly  joint,  the  covenant  will  be  so 
construed,  although  tlie  interest  is  several ;  and  vice  versa  (;:).  If  the 
words  used  admit  of  two  constructions,  and  the  interest  of  the  cove- 
nantees is  joint,  the  covenant  will  be  construed  as  joint  («)  :  but  if 
the  interest  of  the  covenantees  is  several,  the  covenant  will  be  con- 
straed  as  several  (/>).  Where  A.  by  lease  demised  a  house  and  land 
to  B.  and  C.  for  a  term  of  years  at  IG/.  per  annum,  with  a  covenant 
by  them  jointly  and  severally  to  pay  taxes  and  rates,  &c.,  but  none 
to  i^ay  rent ;  and  B.  occupied  the  whole  premises,  and  paid  the  rent 
for  five  years ;  it  was  held  that  the  demise  being  joint,  the  rent  was 
payable  by  the  two  jointly  (c). 

Very  frequently  at  the  time  of  granting  a  lease  or  diu-ing  negotia- 
tions for  one  the  intending  landlord  or  his  agent  is  understood  by  the 
intending   tenant  to  make  some  representation  as  to  the   demised 


{q)  Giles  V.  Hooper,  Carth.  135. 

(>•)  Bac.  Abr.  tit.  Covouint  (A.). 

(«)  liroolrs  V.  Brysdale,  L.  E,.,  3  C.  P.  D. 
52  ;  ante,  p.  13". 

(t)  Com.  Dig.  tit.  Covenant  (E.  2)  ; 
Plowden,  329  ;  lyfjuhkn  v.  May,  7  East, 
241;  8  R.  R.  623. 

(k)  Bac.  Abr.  tit.  Covenant  (F.). 

{x)  Shitbrtek  v.  Salmond,  3  Burr.  1639. 

(y)  iiHngsb}fs  ease,  5  Co.  R.  18  b;  3 
Ch.  R.  126  ;  Luke  of  Northumberland  v. 
Errington,  5  T.  R.  522;  2  R.  R.  660; 
Houtheote  v.  Jloetre,  3  Taunt.  89  :  12  R.  R. 
600;  EngsY.  Donnit/iornr,  2  Burr.  1190. 

{z}  Sorsbie  v.  Park,  12  M.  &  W.  146  ; 
Eeightleyx.  Watson,  3  Exch.  716;  Leey. 
Xixon,  1  A.  &  E.  201. 


{a)  Anderson  v.  Martindale,  1  East,  497  ; 
6  R.  R.  334 ;  Foley  v.  Addenbrookc,  4 
Q.  B.  197;  I'lighv.  Stringjicld,  3  C.  B., 
N.  S.  2  ;  Jlopkinson  v.  Lee,  6  Q.  B.  961  ; 
Bradbnrne  v.  Botfeld,  14  M.  &  W.  559. 

[b]  Withers  v.  Birchman,  3  B.  &  C.  54  ; 
27  R.  350  ;  James  v.  Emery,  2  Moo.  195  ; 
5  Price,  529,  533  ;  19  R.  R.  503  ;  Servante 
V.  James,  10  B.  &  C.  410  ;  Mills  v.  Lad- 
brooh',  7  M.  <&  G.  218  ;  Boole  v.  Bill,  6 
M.  &  W.  835  ;  JIareourt  v.  Wynian,  3 
Exch.  817  ;  but  see  ThompKon  v.  Hakcwill, 
19  C.  B.,  N.  S.,  713  ;  35  L.  J.,  C.  P.  18 ; 
Wilkinson  v.  Hall,  1  Bing.  N.  C.  713. 

((■)  Rex  V.  Great  Wakerlng,  5  B.  &  Ad. 
971  ;  see  also  Dry  v.  8alr,  37  L.  T.  709. 
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premises,  e.g.,  that  drains  are  sound,  or  tliat  the  landlord  will  do  out-  Cn.  V.  Sec.  8. 
Bide  repairs,  of  which  representation  there  is  no  evidence  except  the   ^'^J^ff' ^H^^' 
statement  of  the  tenant.    If  such  representation  is  for  the  future,  any    Agreements. 
action  upon  it  must  fail  except  so  far  as  based  on  the  contents  of  the 
lease  itself,  or  is  "  collateral  "  to  the  lease,  as  where  a  tenant  signed  a 
farming  lease  on  the  faith  of  a  promise  by  the  landlord  that  he  would 
keep  do^M.1  the  rabbits,  and  the  rabbits  not  having  been  kept  down, 
recovered  compensation  for  damage  done  by  them  {d). 

If  the  representation,  &c.,  be  of  an  existing  fact,  as  that  di-ains  are  Be  Lassaik  x. 
sound,  an  action  may  be  maintained  upon  it,  and  rescission  obtained 
in  case  the  representation  was  untrue  (and  damages  also,  if  the  repre- 
sentation was  both  fraudulent  and  untrue)  {e),  as  where  an  intendiDg 
tenant,  having  executed  the  counterpart  of  a  draft  lease,  declined  to 
hand  it  over  to  the  intending  landlord  in  exchange  for  the  lease  unless 
the  intending  landlord  would  assure  him  that  the  drains  were  in  good 
order,  which  the  intending  landlord  verbally  assured  him  of,  whereas 
they  were  not  (/'),  so  that  there  had  been  a  warranty  collateral  to  the 
lease,  and  that  warranty  had  been  broken. 

The  action  for  damages  can  be  brought  once  only,  the  cause  of  it 
not  being  of  a  continuing  natm^e  (r/),  and  the  action  for  rescission 
must  be  brought  without  delay  {li) . 

The  lessee  has  both  a  privity  of  contract  and  a  privity  of  estate ;  Lessee  liable 

11  •  '    •!_        s.       L  i.  ,    on  express 

and  though  he  assigns,  and  thereby  assigns  the  privity  ot  estate,  yet  covenant 
the  privity  of  contract  continues,  and  although,  where  there  is  no  g^^^^^^j^^J 
express  covenant,  and  the  lessor  has  accepted   the   assignee   as   liis  Assignment. 
tenant,  the  lessee's  liability  to  the  lessor  is  extinguished,  yet  where 
the  lessee  has  entered  into  an  express  covenant  (as  in  the  modern 
form,  for  himself  and  his  assigns)  the  lessee  beyond  doubt  continues 
liable  on   such    covenant  notwithstanding  the   assignment  (/)  :  but  ^wno^  v. 
the  assignee  comes  in  only  in  privity  of  estate,  and  is  therefore  liable 
to  the  lessor  and  his  assigns  only  on  those  covenants  which  run  mth 
the  land  and  for  those  breaches  which  occur  diu-ing  the  continuance 
of  such  privity  of  estate,  and  before  he  assigns  over  (A) .      But  he 
continues  liable  to  his  immediate  assignor,  his  executors  or  adminis- 
trators, upon  any  express  covenant  by  him  in  the  deed  of  assignment, 

{d\  Morgan  v.  Griffith,  L.  R.,  6  Ex.  70  ;  {g)   Clarice  v.  Yorlc,  52  L.  J.,  Ch.  32. 

40  L*  J.,  Ex.  46  ;  23  L.  T.  783  ;   19  W.  R.  \h)  Kennard  v.  Ashman,  supra. 

^^J\  e      r.uui          r.     i.      i.     rNu    v^t  ii)  Aiirlol  y.  Mills,  A.T.  B,.  M  ;  2 'R.'R. 

(r)  See  Chitty  on  Contracts,  Ch.  XXI.,  r,i\.     v„tr,„    tr      Tm-n,,....     9    Dn,  o-     i'^n  • 

C3„„i    I    „    J  ni:   WTT     CI     i.    -      T'            7  <i41       jbuton    v.    jaeques,    A    uows.    4oo  , 

Sect.  4,  and  ChXXIL,  Sect,  i  ■,^'>>>>''rd  chancellor  v.  Poole,  2  Doug.   764°    OrgiU 

V.  Ashman    10  T  L.  B   213   per  Wills   J-  ^.    Kemshead,   4   Taunt.  642  ;    13   R.  R. 

it)  Dc  lassalle  v.    Gmldford,    [1901]    2  ^-.ty                  ' 

K.B.  215:  70L.  J.,K.B.  533;  84  L.  T.  '    "• 

649;    49   W.  R.   467— C.   A.,   reversing  {k)  Sarley  v.  King,  5  Tyr.  692;   Taglor 

Bruce,  J.     In  this  case  the  jury  negatived  v.  Shiim,  1  B.  &  P.   21  ;    4  R.  R.   759; 

any  fraudulent  representation,  but  found  Le  Kei/x  v.  Kanh,  2  Stra.  1222;    Odell  v. 

for  the  plaintiff  with  75^.   damages,  for  JFake,    3   Camp.    394;    14    R.    R.    763; 

"whichtheCourt  of  Appeal  gave  judgment.  Onslow  y.  C'orrie,  2  Madd.  330. 
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Ch.  V.  Sec.  8. 
Express  Cove- 
nants and 
Ag)yements. 


^Vhat  Cove- 
nants void. 
For  illegality. 


for  payment  of  the  rent  and  porformanoo  of  the  covenants  contained 
in  tlie  original  lease  (/).  If  a  covenant  by  two  lessees  be  joint  and 
several,  it  binds  the  executors  of  the  deceased  lessee,  although  the 
whole  term,  interest  and  benefit  survived  to  the  other  lessee  {m). 

A  covenant  to  do  a  thing  which  upon  the  face  of  it  appears  to  be 
prejudicial  to  the  public  interest,  or  otherwise  contrary  to  law,  is  abso- 
lutely void  {ii).  On  this  principle  it  was  held  that  neither  the 
covenant  to  pay  rent,  nor  any  other  covenant  in  a  lease  expressed  to 
be  made  for  the  purpose  of  the  premises  being  used  to  boil  oil  and 
tar,  contrary  to  the  still  unrepealed  sect.  1  of  the  London  Building 
Act,  1774,  Amendment  Act,  1785  (25  Geo.  3,  c.  77),  could  be 
enforced  against  the  lessee  (o). 


Covenant  for 
Impossi- 
bility, &c. 


Cuvcnant  not 
to  object  to 
Works  on 
"  adjoining  " 
Premises. 
While  \. 
Harrow. 


A  covenant  to  do  a  thing  which  is  impossible  is  void,  if  the  im- 
possibility exist  at  the  time  of  making  the  covenant,  but  not  other- 
wise (7;).  A  covenant  in  a  lease  to  repair  duriinj  ihe  term  does  not 
take  effect  where  the  lessor  does  not  execute  the  lease  ((/) .  A  lessee 
is  not  liable  for  the  breach  of  a  covenant  committed  before  the  execu- 
tion of  the  lease,  but  subsequently  to  the  day  from  which  by  the 
habendum  the  term  was  to  commence  (;■).  Where  a  covenant  is 
founded  on  a  conveyance  of  an  estate  which  proves  to  be  void,  and  no 
estate  passes,  the  covenant  is  void  also  :  thus,  where  the  conveyance 
was  "  a  grant  of  so  much  of  a  term  as  should  be  unexpired  at 
the  death  of  A.,"  and  there  was  a  covenant  for  quiet  enjoyment, 
and  a  bond  for  performance ;  the  conveyance  being  void  on  account 
of  the  uncertainty  of  the  time  when  the  term  was  to  commence  and 
end,  the  covenants  were  adjudged  to  be  void,  as  they  depended 
on  the  estate  (-s)  :  but  although  this  is  the  case  with  resj)ect  to 
all  dependent  covenants,  it  is  otherwise  of  covenants  which  are 
independent  {t). 

The  words  *'  adjoining  premises  "  in  a  covenant  by  a  lessee  not  to 
object  to  works  to  adjoining  premises  which  might  be  sanctioned  by 
or  on  behalf  of  the  lessor  mean  "  physically  adjoining."      This  was 


(/)  Harris  v.  Goodwyn,  2  M.  &  Gr.  405  ; 
9  Uowl.  409  ;  Burnett  v.  Li/nch,  5  B.  &  C. 
589;  29  R.  R.  343;  Woher'idge  v.  Steward, 
1  Cr.  k  M.  644  ;  3  Tyr.  637 ;  3  L.  J. 
(N.  S.),  K.  B.  Ex.  360  ;  38  R.  R.  701. 

(/>()  £nijs  V.  Dotntithorne,  2  Burr.  1190, 
1197. 

(w)  Collins  V.  Blantcrn,  1  Smith,  L.  C. 

(0)  Gas  Light  Co.  v.  Turner,  6  Bing. 
N.  C.  066;  8  Scott,  609;  9  L.  J.,  Ex. 
336  ;  54  R.  R.  808— Ex.  Ch.  ;  affirming' 
C.  P.,  5  Bing.  N.  C.  666  ;  7  Scott,  779. 

[p)  Shep.  Touch.  163.  See  Uall  v. 
Wright,  E.  B.  &  E.  746  ;  27  L.  J.,  Q.  B. 
345 ;    Appleby  v.  Myers,  L.  R.,  2  C.  P. 


651  ;  36  L.  J.,  C.  P.  331  ;  10  L.  T.  669. 

{q)  ntman  v.  Woodbury,  3  Exch.  4 ; 
Linuood  v.  Squire,  6  Exch.  234  ;  Wheatley 
V.  Boyd,  7  Exch.  20 ;  Swatinan  v.  Ambler, 
8  Exch.  72  ;  22  L.  J.,  Exch.  81. 

(r)  Shaw  v.  Kay,  1  Exch.  412;  Jervis 
V.  TomJclmon,  1  H.  &  N.  195,  206  ;  Bird 
V.  Baker,  1  E.  &  E.  12  ;  28  L.  J.,  Q.  B. 
7  ;  Brou-ne  v.  Burton,  5  D.  &  L.  289  ; 
Steele  v.  Mart,  4  B.  &  C.  272. 

(s)  Capenhurst  v.  Capenhnrst,  Sir  T. 
Raym.  27  ;  Uaijnc  v.  Mallby,  3  T.  R.  4:'8  ; 
Co.  Lit.  456. 

[l)  Northecta  v.  UnderhiU,  1  Salk.  199  ; 
1  Ld.  Raym.  380. 
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held  hy  the  Court  of  Appeal  in  White  v.  Harrow  (»).     There  No.  24,  c^.  V.  Sec.  s. 

High  Street,  Marylebone,  had  been  let  by  the  trustees  of  the  Port-  JSxprcss  Cove- 

land  estate  in  London  to  the  plaintiff  by  a  lease  containing  a  cove-  Agrcemoits. 


nant  not  to  object  to  any  works  to  adjoining  premises  by  or  on  behalf 
of  the  trustees,  and  also  not  to  "  claim  any  easement  against  the 
persons  entitled  in  reversion  in  or  upon  any  adjoining  or  neighbour- 
ing premises "  belonging  to  them  "  by  reason  of  any  act  or  thing 
done  or  suffered  by  any  tenant  of  such  adjoining  or  neighbouring  <•  Adjoining' ' 
premises,  and  that  notwithstanding  any  actual  or  constructive  notice  I'^'emises." 
of  such  act  or  thing  "  to  them.  The  plaintiff  sub-let  to  the  defendant 
by  a  sub-lease  containing  a  similar  covenant,  expressed  against  objec- 
tion without  the  consent  of  the  plaintiff.  The  defendant  sued 
another  lessee  of  the  trustees  for  obstruction  to  light  by  buildings  of 
which  the  plans  after  modifications  in  the  interest  of  the  defendant 
and  others  had  been  sanctioned  on  behalf  of  the  trustees,  and  the 
plaintiff,  who  was  a  director  of  the  company  erecting  the  buildings 
complained  of,  had  obtained  fi-om  Joyce,  J.,  a  stay  of  the  defendant's 
action.  The  Court  of  Appeal,  in  setting  aside  the  stay,  construed  the 
word  "adjoining"  as  above  stated,  but  left  the  meaning  of  the 
second  part  of  the  covenant  undecided  till  the  facts  had  been  found. 

(b)   Covenants,  u-Jicther  "  Running  with  Land.'''' 

Covenants  are  either  real  or  personal ;  the  former  are  such  as  are  Meaning  of 
annexed  to  an  estate,  or  are  to  be  performed  on  it,  and  are  said  to  ".5^^?^^°o„ 

,       ,  •  1  •     i    1      ji       with  Land." 

"  run  With  the  land,  so  that  he  who  has  the  one  is  subject  to  the  Spcncn-'s  case. 
other.  A  covenant  is  said  to  run  with  the  land  when  either  the 
liability  to  perform  it,  or  the  right  to  take  advantage  of  it,  passes  to 
the  assignee  of  that  land.  A  covenant  is  said  to  run  with  the  rever- 
sion when  either  the  liability  to  perform  it,  or  the  right  to  take 
advantage  of  it,  passes  to  the  assignee  of  that  reversion  (.r) ,  Cove- 
nants which  run  with  the  land  bind  those  who  come  in  by  act  of  law, 
such  as  the  personal  representatives  of  the  assignee  of  a  lessee,  as 
well  as  those  who  come  in  by  act  of  the  parties  (y) ;  for  the  personal 
representatives  of  a  lessee  for  years  are  his  assigns  (s).  Covenants 
which  rim  with  the  land  therefore  bind  the  assigns,  although  not 
mentioned.  But  in  preparing  covenants  which  are  intended  to  run 
with  the  land,  the  "  assigns  "  should  always  be  mentioned,  for  though 
some  covenants  will  bind  them  although  not  mentioned,  and  others 
will  not  bind  them  although  mentioned,  yet  there  is  a  middle  class, 

{if)   TVhitc  V.  Harrow,  86  L.  T.  4  ;  50           (;)  Hornidgcv.  TFilsoii,  11  A.  &  E.  64.5; 

W.  R.  259— C.  A.  Wollaston  v.  HakciciU,  3  M.  &  G.  297  ; 

(.'•)  Spencer' s  case,  1  Smith.  L.  C.  Eopicood  v.  Whalcy,  6  C.  B.  744  ;    6  D.  & 

[ij)  Esp.  N.  P.  290.            ■  L.  342  ;   ColUns  v.  Crouch,  13  Q.  B.  512. 


184 
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Cn.  V.  Sec.  8. 
JE.rpress  Cove- 
nants ("  liitti- 
ni)ig  with  the 
Laiicf). 


(Jcneral 
llules. 


Biailiug 

Assignees  by 
uotice. 


AVhat  Covc- 
nant.s  run 
■with  the 
Land. 

Rent. 
Repair. 


Ecsidence. 


iu  wliicli  assignees  are  bound  if  mentioned,  but  not  otherwise,  and  it 
is  prudent  to  provide  for  the  possibility  of  a  covenant  being  held  to 
bolong  to  this  class. 

All  implied  covenants  run  witli  the  land  (r/),  but  Avitli  regard  to 
express  covenants  some  little  uncertainty  has  prevailed.  The  general 
rules  (b)  appear  to  be  that  (1)  an  assignee,  whetlier  of  the  reversion 
or  the  term,  can,  although  not  named  in  the  covenant,  avail  himself 
of  those  covenants  which  touch  and  concern  the  thing  demised ; 
(2)  that  of  such  covenants,  those  which  concern  something  not  in 
being  at  the  time  of  the  demise,  bind  the  assignees  if  named,  but 
otherwise  not ;  and  (3)  that  covenants  which  do  not  concern  the  thing 
demised,  but  are  personal  between  the  covenanting  parties,  do  not 
bind  assignees  in  any  case. 

It  seems  that  in  equity  the  question  whether  assignees  are  bound 
turns  on  the  doctrine  of  notice,  so  that  by  the  effect  of  the  Judicature 
Act  it  will,  if  the  facts  admit  of  it,  be  immaterial  whether  a  particular 
covenant  run  with  the  land  or  not  {c) .  This  doctrine,  which  applies 
in  cases  arising  out  of  the  relation  between  vendor  and  purchaser  to 
restrictive  covenants  only  (r/),  has  been  held  not  to  apply  to  the 
affirmative  covenant  of  a  tenant  implied  from  the  covenant  in  a  lease 
not  to  suffer  a  nuisance,  of  which  covenant  the  assignee  of  a  sublease 
had  notice  (c) . 

The  following  covenants  seem  to  run  with  the  land,  so  as  to  bind 
the  assignee,  whether  of  the  reversion  or  the  term,  although  not 
named  : 

A  covenant  to  pay  rent  {/)  or  taxes  : 

To  repau-  (fj),  or  to  leave  in  repair  (//)  :  to  maintain  a  sea  wall  in 
esse  (/)  :  to  repair,  renew  and  replace  tenants'  fixtures  and  machinery 
fixed  to  the  premises  (/.•)  : 

Not  to  plough  (/)  :  to  use  the  land  in  a  husbandlike  manner  {m)  : 
to  lay  dung  on  the  demised  land  annually  (h)  : 

To  reside  on  the  demised  premises  dm'ing  the  term  (o)  :  to  permit 
the  lessor  to  have  access  to  two  rooms  excepted  from  the  demise  (p)  : 


(ff)  As  to  implied  covenants,  see  Sect.  9, 
post. 

{/>)  Sec  Spriiccr's  case,  1  Sm.  L.  C. ; 
Smith,  L.  &  T.  388  ;  Fawcett,  L.  &  T. 
247. 

(<•)  See  T'ltk  V.  Moxhay,  2  Ph.  774  ; 
Wilson  V.  JIart,  L.  R.,  1  Ch.  463  ;  and 
like  cases  discussed  in  the  notes  to  Spencer^ s 
case,  1  Sm.  L.  C. 

{(1)  Ilatjicood  V.  Brunswick  rcrmancnt 
Benefit  Building  Society,  8  Q.  B.  D.  403— 
C.  A.  ;  Austcrberry  v.  Oldham  Corporation, 
29  Ch.  D.  7oO— C.  A. 

[e)  Hall  V.  Etvin,  57  L.  T.  830,  and 
Ch.  VII.,  Sect.  7,  po.st. 

(/)  I'arker  v.  Webb,  3  Salk.  5. 

(^)  Lean  and  C.  of  Windsor^s  case,  5  Co. 


R.  24  ;  Conan  v.  Kemisc,  W.  Jon.  245  ; 
Smith  V.  Arnold,  3  Salic.  4  ;  Martyn  v. 
Clue,  18  Q.  B.  (5C1  ;  22  L.  J.,  Q.  B.  'l47. 

{h)  Vin.  Abr.  Covenant  (K.  19)  ;  Boc  d. 
Strode  V.  Seaton,  2  C.  M.  &  R.  730  ;  Martyn 
V.  Clue,  supra  (last  point) . 

(i)  Morland  v.  Cook,  L.  R.,  6  Eq.  212, 
267;  37  L.  J.,  Ch.  825. 

{k)  Williams  v.  JSarle,  L.  R.,  3  Q.  B. 
739;  37  L.  J.,  Q.  B.  231. 

(/)  Cockson  V.  Cock,  Cro.  Jac.  125. 

{in)    Walsh  v.  Watson,  Esp.  N.  P.  295. 

(«)  V.  Davis,  MS.  M.  T.,  42  Geo.  3. 

(o)  Tatem  v.  Chaplin,  2  H.  Blac.  133  ; 
3  R.  R.  360. 

(;j)  Cole's  case,  1  Salk.  196  ;  S.  C,  sub 
uom.  Bushv.  Coles,  1  Snow,  389,Carth.  232. 
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To  carry  all  the  corn  produced  on  the  demised  land  to  the  lessor's  cn.  V.  Sec.  8. 
mill  to  he  ground  (a)  :  to  leave  the  land  as  well  stocked  with  game  at  Express  Cove- 
the  end  of  the  term  as  it  was  found  to  he  at  the  hegmning  ot  it  [r)  :      mm,  uifh  the 

To  supply  demised  houses  with  good  water  (.s)  : 


For  quiet  enioyment  (f)  :  ^  .  /    . 

^  ■".  Qmet  enjoy- 

To  produce  title  deeds  [u]  :  ment. 

To  make  further  assurance  {.r)  : 

To  renew  the  lease  {//)  :  to  endeavour  to  procure  a  renewal  of  the  Building 
lease  for  another  life  (in  an  underlease  by  lessee  for  lives)  (z)  (though  ^"^""^  ' 
a  covenant  to  grant  extension  if  lessor,  himself  a  sub-lessee,  should 
obtain  an  extension  from  the  freeholder,  was  held  not  to  run  with  the 
reversion  so  as  to  bind  the  assignee  of  the  lessor  who  after  assignment 
had  obtained  such  extension,  on  the  ground  that  the  doctrine  of 
running  with  the  reversion  only  applied  to  the  reversion  vested  in  the 
lessor  at  the  time  of  the  covenant)  {a)  : 

To  build  a  new  smelting  mill  in  lieu  of  an  old  one  in  a  lease  of 
mines  (/>)  : 

In  a  public-house  lease,  to  conduct  the  business  so  as  to  afford  no  Public-house 
ground   whereby   the   licence   should   be   suspended,   &c.,  or  be  in  ™anagemen  . 
danger  of  being  suspended,  &c.  (c)  :  or  not  to  sell  liquor  not  bought 
of  lessors  (d) ,  their  successors  or  assigns  (c) . 

Moreover,  the  fact  that  the  ownership  of  the  reversion  to  tlie 
demised  property  has  become  severed  from  the  ownership  of  the 
business  of  the  lessor  does  not  prevent  the  lessor  or  his  representatives 
from  enforcing  such  a  covenant ;  and  the  assigns  of  the  lease,  if  they 
comply  with  the  covenant  and  purchase  from  the  successors  of  the 
lessor,  will  be  entitled  to  the  benefit  of  a  proviso  for  abatement  of 
rent  dependent  on  observance  of  the  covenant  (./'). 

('/)   Vi/rijan  v.  Arthur,  IB.  &  C.  410  ;  (c)  Si,npson  v.   Clayton,   4  Bing.   N.  C. 

2  D.  &'E,.  670  ;   1  L.  J.,  K,  B.  138  ;  25  758  ;  6  Scott,  469. 

R.  R.  437.     See  Hemingway  v.  Fcrmndes,  (,,)  Midler  v.  Traford,  [1901]  1  Ch.  .54  ; 

lo  Sim.  228.  70  L.  J.  Ch.  72  ;  49  W.  R.  132,  per  Far- 

(r)  Hooper  v.  Clark,  L.  R.,  2  Q.  B.  200  ;  weU,  J. 

36  L.  J.,  Q.   B.  79  ;   16  L.  T.  1-52  ;  15  (j)  Sampson  v.  Easterby,  9  B.  &  C.  505  ; 

W.  R.  347.  Eastcrht/  v.  Sampson  (in  eiTor),  6  Bing.  644  ; 

(.s)  Jonrdain  v.  Wilson,  4  B.  &  Aid.  266  ;  1  C.  &  J.  105. 

23  R.  R.  368.  ((.)  Fleetwood  v.  Hull,  23  Q.  B.  D.  35  ; 
{t)  Lewis  V.  Campbell,  8  Taunt.  715;  21  58  L.  J.,  Q.  B.   141  ;  60  L.  T.   35  ;  37 

R.  R.  51-6 ;   Campbell  v.  Leiris  (in  error),  3  W.  R.  714,  per  Charles,  J. 

B.   &  Aid.  392  ;   21   R.   R.   520  ;  Nolce  v.  (^)   ciegy  v.  Hands,  44  Ch.  D.   503  ;   59 

Awder,  Cro.  Eliz.  375,  436.  L.  J.,  Ch.  477  ;  62  L.  T.  502  ;  38  W.  R. 

{a)  Bare'ai/  v.  Raine,  1  Sim.  &  Stu.  449  ;  433— C.  A. ;  and  see  Ch.  XVII.,  Sect.  5, 

24  R.  R.  206.  post. 

(.(•)  Middlemore   v.    Goodhall,   Cro.    Car.  [r]    Ifliite  v.  Southend  Hotel  Co.,  [1897] 

603  ;  Kinr/don  v.  Kotfle,  4  M.  &  S.  53  ;   14  1  Ch.  767  ;  66  L.  J.,  Ch.  387  ;  76  L.  T. 

R.  R.  4G2  ;  Alny  v.  Jones,  5  Taunt.  418  ;  273  ;    45    "W.    R.    434— C.   A.,   affii-miug 

4  M.  &  S.  188  ;   15  R.  R.  533.  Kekewich,  J.,  lb.,  and  applying  the  prin- 

(>/)  Isteed  V.  Stonelei,,  1  Anderson,  82  ;  "ple  of  the  cases  in  the  last  two  notes,  and 

Brooke  v.  Bulkele,,,  2  Ves.  jun.  498  ;  Roc  of  Tatem  v.  Chaplin,  note  (o),  supra. 

V.  Hayley,  12  East,  464  ;   11  R.  R.  455.  (/')  lb. 
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Ch.  V.  Sec.  8. 

Hrprcss  Cove- 
nants {"  Jiiin- 

uiiig  with  the 
Land'').    ' 

To  insure. 
Vernon  v. 
Smith. 


Not  to  assign 

without 

Licence. 


To  pay  for 
Improve- 
ments. 


There  is  also  authority  that  the  covenant  to  insm*e  {(/),  the  covenant 
not  to  assign  or  suLlet  without  licence  (//),  and  the  covenant  not  to 
cany  on  a  particular  trade  (/),  run  with  the  land. 

With  regard  to  the  covenant  to  insure  against  fire,  it  was  held  in 
Vernon  v.  SmifJi  {g)  to  run  with  the  land,  on  the  ground  that  the 
Building  Act  (14  Geo.  3,  c.  78),  s.  83,  in  that  case  assumed  to  have 
a  local  application  only,  enables  the  landlord  to  have  the  insurance 
money  laid  out  in  rebuilding,  so  that  the  covenant  was  in  effect  a 
covenant  to  repair.  The  statute  has  since  been  held  to  have  a  general 
application  (/r),  so  that  if  the  reasoning  in  Vernon  v.  Smith  be  correct, 
the  covenant  to  insure  runs  with  the  land. 

The  covenant  not  to  assign  or  sublet  without  licence  was  expressly 
hold  to  run  with  the  land  in  Williams  v.  Earle  (/)  ;  but  in  the  later 
case  of  West  v.  Dohh  (m)  (wliero  the  point  arose,  but  did  not  require 
to  be  decided),  Blackburn,  J.,  who  was  one  of  the  two  judges  who 
decided  Wit/icons  v.  Earle,  pointed  out  tliat  in  that  case  assigns  were 
named  in  the  covenant,  and  seems  to  have  wished  to  confine  his 
judgment  accordingly  {n).  However  this  maybe,  the  covenant  not 
to  assign  or  sublet  appears  to  concern  the  thing  demised  in  relation 
to  its  state  at  the  time  of  the  demise,  and  consequently  to  bind 
assignees  whether  named  or  not  (o) . 

It  has  been  stated  in  many  prior  editions  of  this  work  that  a 
covenant  by  a  lessor  to  pay  on  a  valuation  for  all  trees  planted  (7;), 
was  a  personal  covenant  not  running  with  the  land,  and  for  this, 
Grey  v.  CutJihertson  (p)  was  cited ;  but  that  case,  which  is  very  briefly 
reported,  seems  to  have  been  decided  on  the  ground  that  assigns  were 
not  named  in  the  covenant :  and  from  the  later  case  of  Gorton  v. 
Greejory  (q)  it  may  perhaps  be  inferred,  though  the  point  was  not 
expressly  decided,  that  a  covenant  to  pay  for  improvements  to  be 
executed  on  the  land,  whether  by  the  lessor  or  the  lessee,  runs  both 
with  the  land  and  the  reversion,  if  assigns  be  named :  and  this  is 


iff)  Vernon  v.  Smith,  0  B.  &  A.  1.  And 
see  post,  Ch.  XVII.,  Sect.  1. 

(A)  Williams  v.  i:arle,  L.  R.,  3  Q.  B. 
739;  37  L.  J.,  Q.  B.  231. 

(1)  Maijor  of  Conglvlon  v.  Pottison,  10 
East,  130.  The  obiter  dicta  of  Lord  Ellon- 
boiough  and  Baylcy,  J.,  seem  to  bo  in 
eccordanne  with  principle.  In  Wihon  v. 
Uart,  L.  E..,  1  Ch.  4G3,  it  was  held  that  a 
tenant  from  year  to  year  was  bound  by 
his  la^idlord's  covenant  that  no  building 
to  be  erected  should  be  used  as  a  beershop, 
although  such  covenant  did  not  run  with 
the  land. 

(/t)  Ex  parte  Goreley.  34  L.  J.,  Bank.  I. 
In  Vernon  v.  Smith,  the  judgment  of  Best, 


J.,  proceeded  independently  of  the  statute. 

(/)  WilUams  V.  Earle,  L.  R.,  3  Q.  B. 
739  ;  37  L.  J.,  Q.  B.  231  ;  19  L.  T.  238 ; 
IG  W.  R.  1041. 

(m)  West  V.  Dobb,  L.  R.,  4  Q.  B.  634  ; 
38  L.  J.,  Q.  B.  289  ;  9  B.  &  S.  755. 

(«)  And  see  per  Bayley,  B.,  in  Paul  v. 
Kursr,  8  B.  &  C.  489  ;  7  L.  J.,  K.  B.  12  ; 
32  R.  R.  456;  Loe  d.  Cheere  v.  Smith,  5 
Taunt.  795;  15  R.  R.  660;  Balli/  v. 
Wells,  3  Wils.  33. 

(0)  As  to  covenant  not  to  assign  or  sub- 
let, see  post,  Ch.  XVII.,  Sect.  2. 

(/;)  Grei/  v.  C'lithbertson,  4  Doug.  351  ; 
2  Chit.  R.'  482  ;   1  Selw.  N.  P.  448. 

(5)  See  post,  note  (;). 
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borne  out  in  principle  by  the  important  case  of  Mamel  v.  Norton  {r),  Ch.  V.Sec.  8. 

which  is  more  fully  noticed  elsewhere  (-s).  JE.rprcss  Cove- 

J                                           ^  '                                 .               .     ,.  na))ts  {'^  Miin- 

In  MinshuU  Y.  Oakes,  a  covenant  to  repaii-  and  leave  m  repair  (mter  ning^vUh  the 
alia)  all  buildings  which  should  or  might  be  thereafter  erected  dui'ing 


huU  V. 


the  term  on  the  demised  premises  was  considered  to  be,  not  a  covenant  ^^'^J 
absolutely  to  do  a  new  thing,  but  to  do  something  conditionally,  viz. 
if  new  buildings  were  erected  on  the  demised  premises  during  the 
term  to  repair  them  :  and,  as  when  built  they  would  be  part  of  the 
thing  demised,  it  was  held  that  the  assignee  was  bound,  although  not 
named  in  the  covenant  {t).  In  this  case  the  Court  expressed  an 
opinion  that  the  rule  that  the  naming  the  assigns  in  the  covenant  will 
bind  them  in  relation  to  a  thing  not  in  esse  at  the  time  of  the  demise, 
was  neither  laid  down  in  Spencer  s  case,  nor  consistent  with  reason. 
The  rule,  however,  appears  to  have  been  recognized  as  good  law  in 
many  other  cases,  both  prior  {u)  and  subsequent  to  (,r)  MinshuU  v. 
Oakcs.  And  it  seems  to  be  consistent  with  reason  that  the  naming  of 
the  assigns  should  vary  the  liability  {y) . 

A  covenant  which   is  merely  personal  or  collateral  to  the  thing  Personal 
demised  does  not  run  with  the  land  or  the  reversion,  and  therefore  ^ot  run  with 
assignees  are  not  bound  even  though  they  be  expressly  named.     Of  *^®  Land, 
the  nature  of  such  personal  covenants  are  these  : — A  covenant  by  a  Personal 
lessee  to  replace  chattels  which  should  become  damaged  or  be  super-  ^°^r^j^n*n„ 
seded  by  new  machinery  (s)  (although  it  would  have  been  otherwise  with  Land. 
in  the  case  of  a  covenant  to  replace  fixtures)  {a)  :  to  give  the  lessee 
the  option  of  pre-emption  of  a  piece  of  ground  adjoining  the  demised 
premises  [b]  :  not  to  sell  hay,  &c.  (e)  :  not  to  keep  a  beershop  within 
a  certain  distance  of  the  demised  premises  [d)  :  a  covenant  to  pay  rent 
and  repair,  made  icith  a  mortgagor  slu^  his  assigns,  in  a  lease  granted 
by  himself  together  with  the  mortgagee  {c)  :  a  covenant  in  an  under- 
lease, whereby  the  lessor  covenanted  to  observe  and  indemnify  the 
lessee  against  the  covenants  in  the  superior  lease,  one  of  which  was  to 
build  several  houses  on  the  land  {/) ;  a  covenant  by  lessee  for  himself, 
his  executors  and  assigns  not  to  have  persons  to  work  in  a  mill  to  be 
erected  on  the  demised  premises  who  were  settled  in  other  parishes 

{)■)  Maiml  V.  Norton,  22  Ch.  D.  (C.  A.)  L.  J.,  Q.  B.  302.     Such  a  covenant  would 

769.        -  bind    executors    in    their    representative 

(.s)  Post,  Ch.  XX.,  Sect.  5.  capacity. 

(0  MimluiU  V.   Oahs,    27   L.    J.,    Ex.  («)  lb.  per  "Willes,  J. 

194  ;  2  H.  &  N.  793.  {b)  CoUison  v.  Lrttsom,  6  Taunt.  224. 

{u)  Snmpxon  v.  Easterly,   6   Bing.    G44,  (<•)  Lijhbi-  v.  Hart,   54   L.  J.,   Ch.    860, 

Exch. ;  33  R.  R.  239  ;  Bourjhtr)  v.  Boivman,  per  Baggallay,  L.J. 

4  Q.  B.  441  ;   Grcmawaij  v.  Uart,  14  C.  B.  {d)   Thomas  v.  Ilayward,  L.  R.,   4   Ex. 

340.  311  ;  SSL.  J.,  Ex.  175. 

{x)    WiUiaim  v.  Earlc,  ubi  supra ;    West  [c]   Webb   v.    Russell,    3    T.    R.    393  ;   1 

V.  Dobb,  ubi  supra.  R.  R.    725  ;  Stokes  v.  Russell,    Id.    678  ; 

(y)  But   see    contra,    Speticer^s    case,    1  J?«m^// v.  iS/o/i  .s  (in  error),  1  H.  Blac.  562  ; 

Sm.  L.  C.  1  R.  R.  732. 

{z)  Gorton  v.  Gregory,  3  B.  &  S.  90  ;  31  (/)  Boughty  v.  Bou-man,  11  Q.  B.  414. 
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Express  Cove- 
nants {"  Jtun- 

tiiiiq  with  the 
Land"). 

lioxes  in 
Theatre. 


Personal 
Chattels. 


Condition  for 
Re-entry. 


Operation  of 

Conveyancins 

Act. 


Heii'S,  execu- 
tors, &c., 
bound, 
though  not 
named. 


witlioiit  a  parish  certificate  (g) ;  and  a  covenant  to  pay  taxes  payable 
in  respect  of  premises  otlier  than  those  demised  (//). 

Where  the  lessee  of  a  theatre  agreed  to  repay  money  lent  to  him  by 
the  plaintiff  oil  a  day  certain,  and  that  until  payment  the  plaintiff  and 
such  persons  as  ho  might  appoint  should  have  the  free  use  of  two 
boxes  (not  specified) ,  and  afterwards  assigned  his  interest,  it  was  held 
that  this  was  a  mere  personal  contract,  and  tliat  no  action  could  be 
maintained  against  the  assignee  for  refusing  to  permit  the  plaintiff  to 
use  the  boxes  (/). 

If  sheep  or  other  things  personal  be  demised,  a  covenant  by  the 
lessee  for  himself  and  his  assigns  to  deliver  them  up  at  the  end  of 
tlie  term  will  not  bind  the  assigns  (l-),  and  the  same  rule  applies  to  a 
covenant  to  deliver  up  mere  utensils  and  other  things  not  fixed  to  the 
demised  premises  (/) . 

It  may  be  added  here  that  a  condition  for  re-entry  in  case  the 
lessee  or  his  assigns  become  bankrupt  runs  with  the  land  {))>),  but  a 
condition  for  re-entry  in  case  the  lessee  or  his  assigns  be  convicted  of 
any  offence  against  the  game  laws  does  not  (ii). 

By  the  Conveyancing  Act,  1881  (44  &  45  Yict.  c.  41),  ss.  10  and 
11  (o),  both  the  rent  and  the  benefit  of  every  covenant  both  of  lessee 
and  lessor,  "having  reference  to  the  subject-matter  of  the  lease,"  run 
with  the  reversion.     By  the  same  Act,  sect.  58  : — 

"  (1.)  A  covenant  relating  to  land  of  inheritance,  or  devolving  on  the 
heir  as  special  occupant,  shall  be  deemed  to  be  made  with  the  covenantee, 
his  licirs  and  assigns,  and  shall  have  effect  as  if  heirs  and  assigns  were 
expressed. 

"  (2.)  A  covenant  relating  to  land  not  of  inheritance,  or  not  devolving 
on  the  heir  as  special  occupant,  shall  be  deemed  to  be  made  with  the 
covenantee,  his  executors,  administrators  and  assigns,  and  shall  have 
effect  as  if  executors,  administrators  and  assigns  wore  expressed. 

"  (3.)  This  section  applies  only  to  covenants  made  after  the  conmience- 
ment  of  this  Act." 


General  Rule 
with  respect 
to  such  Cove- 
nants. 


(c)   Corencoit.s  uhdlter  Dependent  or  Independent. 

As  to  what  covenants  shall  be  construed  to  be  conditions  precedent 
or  not,  it  has  been  laid  down  that  the  dependence  or  independence  of 
covenants  must  be  collected  from  the  sense  and  meaning  of  the 
parties  to  be  deduced   from  the  whole  instrument,  and  not  merely 


[g]  Maijoy,  ^c.  of  Conglcton  v.  Tattxson, 
10  East,  130 ;  indirectly  confirmed  by 
Wdhh  V.  Fuss'll,  6  Bing.  163. 

(/i)  Gourrv.  Postwaster-Gencral ,  57  L'.  T. 
527  (assigns  named). 

ii)  rUqlt  V.  Glos>^op,  2  B.  N.  C.  12.t;  1 
Hodges,' 263;  4  L.  J.  (N.  S.),  C.  P.  268  ; 
42  R.  R.  551. 

(/•)  Spencer'' s  case,  1  Sm.  L.  C. 


(/)  WiUiams  V.  Earlc,  L.  R.,  3  Q.  B. 
739  ;  37  L.  J.,  Q.  B.  231. 

{hi)  Hoc  v.  GaUiers,  2  T.  R.  133  ;  1 
R.  R.  445. 

(«)  Stevens  v.  Co})p,  L.  R.,  4  Ex.  20  ; 
38  L.  J.,  Ex.  175. 

(o)  See  these  sections  at  length,  Ch.  VII. , 
Sect.  4,  post. 
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from  any  technical  words  {]))  ;  and  that  in  whatever  order  covenants  Ch.  V.  Sec.  8. 
may  stand  in  a  deed,  their  precedency  must  depend  on  the  order  of       Fxpress 
time  in  which  the  intent  of  the  transaction  reqiiii'es  their  perfor-    (^Dependent  or 
mance  {q).     No  precise  technical  words  therefore  are  required  in  a     "^  ^'P*-'"^  ^'"  )• 
deed  to   make  a  stipulation  a  condition  precedent  or  subsequent ; 
neither  does  it  depend   on  the  circumstance  whether  the  clause  is 
placed   prior   or   posterior   in   the   deed :   the  merits  therefore  of  a 
question  of  this  kind  must  depend  on  the  nature  of  the  contract,  and 
the  acts  to  be  performed  by  the  contracting  parties,  and  any  sub- 
sequent facts  disclosed  which  have  happened  in  consequence  of  the 
contract  (r) .     Where  a  covenant  is  part  only  of  the  consideration  on 
one  side,  it  is  an  independent  covenant,  and  not  a  condition  pre- 
cedent (.s) .     If  one  party  covenant  to  do  one  thing,  the  other  party 
doing  another,  it  is  not  a  condition  precedent,  but  a  mutual  cove- 
nant (/).     If  the  contract  be  to  grant  a  lease  upon  payment  of  1,440/. 
by  certain  instalments  at  stated  times,  the  granting  of  such  lease  is 
not  a  condition  precedent  to  a  right  to  recover  the  1,440/.  {u).    It  is  a 
general  rule  that  covenants  are  to  be  treated  as  independent  rather 
than  as  conditions  precedent,  especially  where  some  benefit  has  been 
derived  by  the  covenantor  (.r) . 

A  covenant  to  keep  a  house  in  re^Daii',  from  and  after  the  lessor  has  Conditional 
repaired  it,  is  conditional ;  and  it  cannot  be  assigned  as  a  breach  that  Covenant  by 
it  was  in  good  repau-  at  the  time  of  the  demise,  and  that  the  lessee  Repair, 
suffered  it  to  decay ;  for  the  lessor  must  repair  before  the  lessee  is 
liable  (y) .    Where  the  plaintiff  let  to  the  defendant  a  messuage,  barn,  Conditional 
stable,  and  buildings,  and  the  defendant  agreed  to  repair  the  said  jt).  air  b 
messuage,  buildings,  and  premises,  the  same  being  Jird  put  into  repair  Lessor. 
hj  the  plaintiff :  it  was  held,  that  the  repair  by  the  plaintiff  was  a 
condition  precedent  to  the  obligation  on  the  defendant  to  keep  in 
repair ;  that  that  condition  precedent  could  not  be  divided  :  and  that 
the  plaintiff  was  not  entitled  to  recover  for  the  non-rej^air  of  any  part 
of  the  premises  without  having  first  repaired  the  whole  (s).      So  if  a  Allowance 
lessee  covenant  to  repair,  "  pro\'ided  always,  and  it  is  agreed  that  the  ?^  Timber  by 
lessor  shall  find  great  timber,"  &c.,  this  makes  a  covenant  on  the  part 
of  the  lessor  to  find  great  timber  by  the  word  "  agreed,"  and  is  not  to 

{p)  Roberts  V.  Brett,  II  H.  L.  Cas.  337;  R.  Co.,  14  M.  .^-  W.  548  ;  London  Gaslight 

34  L.  J.,  Ch.  241.  Co.  t.  Chrhca  Vestry,  8  C.  B.,  N.  S.  215. 

{q)  Jones  v.  Barlcley,  2  Doug.  684.  („)  Baggalla,,  v.  ^ PettU,  5   C.  B.,  N.  S. 

()•)  Hothain  v.  East  Inelia  Co.,  1   T.  R.  537  .  28  L.  J."  C.  P    169 
645;    1   R.  R.  333 ;    Newson  v.   Sin i/t hies,  /  s    a-     '      '     o      .7  •    "  n  tt    r  -vt    ^.„ 

3  H.  &  N.  840  ;  28  L.  J.,  Ex.  97.  ^^^  -^^"'*''"  ^-  S"'!/^^"^''^'  3  H.  &  N.  843. 

(«)    Carpenter  V.   Cresivell,  4  Bing.  409;  (.'/)  Slater  \.  Stone,  Cro.  Jac.  645. 

6  L.  J.,  G.  P.  27 ;  29  R.  R.  587.  (;)  Keale  v.  Ratclif,  15   Q.  B.  916  ;    20 

[t)  Boone  v.    Eyre,    2  W.    Bl.    1312;    2  L.  J.,  Q.  B.  130 ;  Runt  y.  Bishop,  % -^yich. 

R.    R.    768;     Pordage   v.    Cole,    1    Wms.  675;    22   L.  J.,  Ex.  337;    Hutehinson  v. 

Saund.  319  b,  320  c;    Xewson  v.  Smythies,  Bead,   4  Exch.   761;    Coward  v.    Grvqorn 

3  H.  &  N.  840 ;  28  L.  J.,  Ex.  97  ;  1  F.  &  L.  R.,  2  C.  P.  1515,  172  ;  post,  Ch.  XVL, 

E.   477,    Maekintosh    v.   Midland   Counties  Sect.  1  (a). 
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Ch.  V.  Sec.  8.  be  a  qualification  of  the  covenant  of  the  lessee  (a)  :  but  where  the 
Express       words  were,    "ho   the   said  lessor  finding,  allowing  and  assigning 
{Dependent  or  timber  Sufficient  for  such  reparations  during  the  said  term,  to  be  cut 
Independent).  ^^^  carried  by  the  lessee,"  it  was  held  not  to  bo  a  covenant  to  pro- 
Construction    yijQ  timber,  but  a  mere  qualification  of  the  covenant  to  repair  {h) ;  and 
forllJpair—    whcrc  the  lessee  agreed  to  repair  and  the  lessor  to  find  timber  for 
continu-'d.        1-epau's,  Kay,  J.,  decided  that  the  lessee  could  not  recover  damages 
fi-oni  the  lessor  who  had  neglected  to  find  materials  for  an  injury 
caused  by  non-repair  (c).     Where  a  lease  for  lives  contained  a  cove- 
nant by  the  lessee  at  his  own  expense  to  keep  the  demised  premises  in 
proper  repair,  "  having  or  taking  in  and   upon  the   said  demised 
premises  competent  and  sufiicient  house-bote,  hedge-bote,  fire-boto, 
plough-bote  and  gate-boto  for  the  doing  thereof,  without  committing 
any  waste  or  spoil  "  :  it  was  held  in  an  action  for  not  repairing,  that 
the  covenant  for  repair  was  absolute,  with  a  licence  to  the  lessee  to 
take  competent  and  sufficient  house-bote,  &c.  :  and  that  the  finding 
such  house-bote,  &c.,  was  not  a  condition  precedent  to  the  liability  of 
the  lessee  to  repair  {d) .      Wliere  the  lessee  covenants  to  put  and  keep 
the  demised  premises  in  repair,  "being  allowed  rough  timber  but 
not   on   the   stem   upon   the   demised    premises,   the   timber  to  be 
fetched  and  carried  at  the  expense  of  the  lessee :  "   in  an  action  of 
covenant  for  not  repairing,  it  is  sufficient  to  allege  that  the  lessor 
was  rcadi/  and  Killing  to  allow  and  provide  sufficient  rough  timber 
not  on  the  stem,  without  stating  that  he  did  actually  furnish  it  (no- 
where a  lessee  covenanted  to  repair  a  house  before  the  1st  of  June, 
5,000  slates  being  found  by  the  lessor  towards  the  repair,  and  after- 
wards to  keep  in  repair  during  the  term  ;  it  was  held,  that  finding 
the  slates  was  not  a  condition  precedent  to  the  covenant  to  keep  in 
repair,  but  only  to  the  covenant  for  putting  the  premises  in  repair 
before  the  1st  of  June  (,/').     In  a  farming  lease  the  lessee  covenanted 
with  the  lessor  that  the  lessee  should  at  all  times  during  the  term 
repair  and  glaze  the  windows  and  also  trim  the  hedges,  &c.,  when 
necessary,  "  the  said  farmhouse  and  buildings  being  previously  put 
in  repair-  and  kept  in  repair  by  the  lessor ; "  the  latter  clause  was 
held  to  amount  to  an  absolute  and  independent  covenant  on  the  part 
of  the  lessor  to  put  the  premises  in  repair  {g).     The  words  "and  the 
whole  of  which  is  agreed  to  be  left  to  the  superintendence  of  the 
lessee  and  the  lessor's  son,"  annexed  to  a  covenant  by  the  lessor 
to  do  certain  work,  are  neither  a  condition  precedent  to,  nor  con- 
cun-ent  with,  the  covenant  (//). 

{n)  Bac.  Abr.  tit.  Covenant  (A.).  L.  J.,  Q.  B.  U7. 

{b)   Thomas  v.  Cadualladcr,  Willes,  49G.  (/)  Mueclestone  v.  Thomas,  "Willes,  146. 

(e)  Titekcr  v.  Lhujer,  21  Ch.  D.  18.  (.«7)   Cannock  v.  Jows,  3  Exch.  233. 

(rf)  Bean  and  Chapter  of  Jirixtol  v.  Jones,  (//)  Jones  v.  Cannock,  3  H.  L.  Cas.  700 ; 

1  E.  &  E.  484  ;  28  L.  J.,  Q.  B.  201.  5  Exch.  713  ;  Smith  v.  Lurrant,  9  H.  L. 

(f)  Martim  V.  Clue,  18  Q.  B.  661  :    22       Cas.  192. 
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The  covenant  to  repair  generally,  and  to  repair  -within  three  months  ch.  V.  Sec.  8. 
after  notice  in  writing,  are  independent  covenants  (/)  ;    and  where  a       Express 
lessee   covenanted   to   leave  premises  in  repair  at  the  expiration  of  {Dependent  or 
the  term,  and  also  that  the  lessors  might  direct  the  lessees  to  com-     "('^P<'>"ent). 
plete  the  repairs  by  gi^dng  sis  months'  notice  in  writing,  it  was  held, 
that  these  were  two  distinct  and  separate  covenants,  the  former  of 
which  was  not  qualified  by  the  latter  (/.•)  ;    but  where  there  was  a 
covenant  by  the  lessee  to  repair  the  premises  at  all  times  (as  often  as  Covenant  for 
requisite)  and  "  at  farthest  within  three  months  after  notice,"  it  was  S^^P?^^  ^^*^'' 
held   to    be   one   entire   covenant,  the   former   part   of   which  was 
qualified  by  the  latter  (/) .     "Wliere  there  was  an  agreement  that  the  Expenditure 
lessee  should  spend  200/.  in  repairs  to  be  inspected  and  approved  of  R^pairsToTe 
by  the  lessor,  and  to  be  done  in  a  substantial  manner,  and  the  lessee  approved  by 
was  to  be  allowed  to  retain  the  money  out  of  the  first  year's  rent  of 
the  premises,  it  was  held,  that  the  lessor's  approval  was  not  a  condi- 
tion precedent  to  the  lessee  retaining  the  rent  {m) .     Where  a  lessee 
covenanted  to  expend  a  certain  sum  in  substantial   and   beneficial 
improvements,  under  the  direction  or  with  the  approbation  of  some 
competent  surveyors  to  be  named  by  the  lessor,  the  appointment  of 
the  surveyors  v/as  held  to  be  a  condition  precedent  to  the  lessee's 
liability  to  expend  the  money  {n).     Wliere  the  lessor  covenanted  to 
pay  the  lessee  for  the  manure,  &c.,  at  the  end  of  the  term,  upon  the 
lessee  delivering  up  the  farm,  if  in  the  meantime  he  cultivated  it  on 
the  four- course  system  and  performed  and   kept   all  and   sing  alar 
other  his  covenants  in  the  lease :  it  was  held,  that  the  delivery  up 
of  a  certain  agreement  pursuant  to  a  covenant  in  the  lease  was  not 
a  condition  precedent  to  the  tenant's  right  to  recover  for  the  manure, 
&c.  (o).      Where   by  deed   reciting   an  agreement   to   let   copyhold 
premises,  A.  covenanted  that  as  soon  as  he  had  procm-ed  a  licence 
from  the  lord  of  the  manor  he  would  lease  them  to  B.  for  the  then 
residue  of  a  term  of  years  from  a  certain  day,  and  B.  covenanted  that 
he  would  repair  during  the  term  so  to  be  granted,  it  was  held  that 
B.  was  liable  on  this  covenant  after  having  occupied  the  premises 
for  the  whole  term,  though  no  licence  had  been  produced  from  the 
lord  nor  any  lease  ever  made  {p). 

Where  in  a  lease  for  seven  years,  containing  the  usual  covenants  Option  to 
that  the  lessee  should  pay  the  rent,  keep  the  premises  in  repaii-,  &c.,  '^etennine 

■^  Term,  &c. 

(i)  Doe  d.  Morccraft  v.  Mcux,  4  B.  &  C.  [m)  Dallman   v.    Ki,if),  4   Bing.  N.  C. 

606  ;    1   C.  &  P.  346  ;    4  L.  J.,  K.  B.  4  ;  10.5,  recognized  in  StacUw.rt  y.  Zee,  3  B.  & 

7  D.  &  R.  98  ;    28  R.  R.  426  ;    TTood  v.  S.  364,  371. 

Dtti/,   7  Taunt.    646:    Coniish  v.    Clcifr,  3  («)   Coombc  v.  Greene,  11  M.  vfc  "W   480- 

H.   &  C.  446;    13  W.  R.  389;    and  see  2  Dowl.,  N.  S.   1023;    Caiiiwck  v    Jones' 

post,  Ch.  XVI.,  Sect.  1.  3  Exch.  233  ;    5  Id.  713  ;    3  H.  L.  Cas.' 

(/•)   Wood  V.  Do!/,  supra.  '  "^^  ''  ^J'"^  ^-  ^''^"^P^  §  Exch.  675. 

•^        ^  (o)  JSewson  v.  Smythies,  3  H.  &  N.  840  ; 

(/)  Eorsefell  v.    Testar,  7  Taunt.  38.5  :       28  L.  J.,  Ex.  97  ;   IF.  &  F.  477. 
cited  4  C.  B.,  N.  S.  551.  [p)  Fhtor  v.  Cater,  9  M.  &  W.  315. 
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Covenants 
{Dependent  or 
Independent). 

Option  to 
determiuo 
Lease. 


Covenant  to 
Build. 


Covenant  for 
Employment 
of  particular 
Person,  &c. 


there  was  a  proviso  that  the  lessee  might  determine  the  term  at  the 
end  of  the  first  thi'ee  or  five  years,  giving  six  months'  previous 
notice,  and  that  then,  from  and  after  the  expiration  of  such  notice, 
and  payment  of  all  rents  and  duties  to  be  paid  by  the  lessee,  and 
performance  of  all  his  covenants  until  the  end  of  the  three  or  five 
years,  the  indenture  should  cease  and  be  utterly  void,  it  was  held 
that  the  payment  of  rent  and  performance  of  the  other  covenants 
were  conditions  precedent  to  the  lessee's  determination  of  the  term 
at  the  end  of  the  first  three  years,  and  that  his  merely  giving  six 
months'  notice,  expiring  within  the  first  three  years,  was  not 
sufficient  for  that  purpose  (v) .  A  mining  lease  contained  numerous 
covenants  by  the  lessees,  and  also  a  proviso  that  if  they  should 
desire  to  quit  the  premises  at  the  end  of  the  first  eight  years,  and 
should  give  eighteen  mouths'  notice  thereof  to  the  lessor,  then,  all 
arrears  of  rent  being  paid,  and  all  and  singular  the  covenants  and 
agreements  on  the  part  of  the  lessees  having  been  observed  and 
performed,  the  lease  should  at  the  expiration  of  the  eighth  year  be 
utterly  void ;  but,  nevertheless,  without  prejudice  to  any  claim  or 
remedy  which  any  of  the  parties  might  then  be  entitled  to  for  breach 
of  any  of  the  covenants  ;  it  was  held,  in  error,  that  the  performance 
of  all  the  covenants  by  the  lessees  was  a  condition  precedent  to  their 
right  to  determine  the  lease  (r).  Another  Court  of  Error,  however, 
appears  to  have  entertained  a  different  opinion  (s).  A  lease  con- 
tained a  proviso,  that  if  the  lessor  should  give  notice  for  the  delivery 
up  of  the  land  to  him,  the  lessee  covenanted  to  sm-render  it  up,  and 
that  the  lessor  might  take  possession  of  it,  paying  the  lessee  com- 
pensation for  money  expended  thereon  :  it  was  held,  that  the  proviso 
did  not  operate  as  a  mere  covenant  by  the  lessee  to  give  vq)  on  notice, 
but  expressly  gave  the  lessor  power  to  take  possession :  and  that  he 
might  do  so  without  having  first  paid  compensation  (/). 

So  where  it  was  agreed  that  the  lessor  should  within  eighteen 
months  from  the  date  of  the  lease  build  a  cattle-shed,  the  whole  to  be 
left  to  the  superintendence  of  the  lessee  and  her  son  ;  it  was  held,  that 
this  latter  provision  was  not  a  condition  precedent  to  or  conciu-rent 
with  the  lessor's  covenant  to  build  {u). 

On  a  lease  of  some  coal  mines,  the  lessees  covenanted  that  the 
lessor  should,  when  he  thought  fit,  employ  a  fit  and  proper  person 
to  weigh  the  coals  and  keep  the  accounts,  the  person  so  weighing  and 
keeping  the  accounts  to  be  paid  by  the  lessees ;  but  in  case  such 
person  did  not  duly  attend  to  his  duties,  the  lessees  were  authorized 


((?)  Porter  v.   Shcphurd,   G   T.  R.   655 

3  R.  R.  305. 

(*•)  Friar  v.   Grcij,   6  Exch.   584,   597: 

4  H.  L.  Cas.  565. 


(.s)  Grn/  V.  Friar,  15  Q.  B.  901. 

(t)  Doe  d.  Gardner  v.  Koinard,  12  Q.  B. 
244. 

(«)  Cannock  v.  Jones,  3  Exch.  233;  5 
Td.  713:  3  H.  L.  Cas.  700. 
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to  discharge  him.     It  was  held,  that  the  appointment  of  a  fit  and  Cn.  V.  Sec.  8. 
proper  person  was  a  condition  precedent  to  the  liabiKty  of  the  lessees     Qomwl]s  ■ 
to  pay  the  wages,  and  that  therefore  they  were  not  bound  to  pay  the  ^^^^f^f^^^^ 

wages  though  they  had  not  dismissed  him  [x).     An  assignee  of  a  term  

in  coal  mines  covenanted  with  the  lessee  that  he  would,  so  long  as  he 
should  he  in  receipt  of  the  rents  of  premises,  pay  to  the  lessors  the 
rent  payable  by  the  original  lease— and  would  keep  the  lessee  harm- 
less and  indemnified  against  the  rents  and  covenants  of  the  lease :  it 
was  held,  that  the  words  "  so  long  as  he  should  be  in  the  receipt  of 
the  rents"  did  not  extend  to  the  covenant  to  indemnify  (y).  A 
covenant  in  a  farming  lease  provided  that  the  tenant  should  consume 
and  convert  into  manure,  and  spread  on  the  premises,  all  the  turnips, 
&e.,  grown  thereon  ;  but  that  in  case  he  should  sell  off  any  part 
thereof,  which  he  was  at  liberty  to  do,  then  that  he  should  for  every 
ton  of  turnips,  &c.,  so  sold  off,  bring  back  and  spread  thereon  one 
ton  of  manui-e  within  three  months  after.  In  an  action  on  this  cove- 
nant the  plaintiff  set  out  the  first  part  only,  and  assigned  for 
breach  that  the  defendant  carried  away  fourteen  acres  of  turnips, 
without  converting  the  same  into  manure  and  spreading  the  same  :  it 
was  held  that  the  covenant  was  an  alternative  one,  and  that  the 
plaintiff  should  have  negatived  the  bringing  back,  within  the  time 
limited,  an  equivalent  in  manure  (2) . 

(d)   How  discharged. 

Covenants  cannot  be  discharged  before  breach  otherwise  than  by  Before  Breach 
deed ;    therefore  a   parol   licence  or   agreement,  dispensing  with  or   '^ 
changing  the   terms   of   such   an    obhgation,  could   not   before  the 
Judicature  Act  be  pleaded  in  bar  to  an  action  of  covenant  {a)  ;  and  it 
does  not  seem  that  that  Act  has  made  any  difference. 

With  respect  to  the  operation  of  Acts  of  Parliament  in  discharging  By  tlie 
the  obligation  of  a  covenant  there  is  this  difference;  viz.,  that  where  Acts  of 
a  man  covenants  not  to  do  an  act  or  thing  which  it  was  lawful  to  do,  rarliament. 
and  an  Act  of  Parliament  is  made  afterwards  and  compels  him  to  do 
it,  the  statute  discharges  the  covenant.     So,  if  a  man  covenant  to 
do  a  thing  which  is  lawful,  and  an  Act  of  Parliament  comes  in  and 
hinders  him  from  doing  it,  the  covenant  is  discharged  (b).     But  if 
a  man  covenant  not  to  do  a  thing  which  at  the  time  was  unlawful, 
and  a  subsequent  statute  makes  the  action  lawful,  such  statute  does 

(,i)  Zaw(o>i  V.  Siidoii,  9  M.  &  W.  79,').  84G. 

(ij)  Cross/ieldv.  Morriso»,  1  C.B.  286.  {b)  Brewster  v.  Kitchell,   1    Salk.    198; 

(r)  Rkhards  v.   B/ucJr,   6   C.   B.    437  ;   7  Doe  d.  Marquis  of  jhtglesca  v.  Ei(gclnj,   6 

D.  &  L.  325.  Q.  B.    107,   lU;  Broun  \.  Mayor,  ^-c.  of 

{a)   Thompson  v.  Broivn,   7  Taunt.   6.56;  London.  9  C.  B.,  N.  S.  726;   13  Id.  82S  ; 

Harris  v.  Goodwin,  2  M.  &  G.  405  ;    Went  Bac.   Abr.    tit.    Conditions  (Q.    2) :    Com. 

V.  Blahwrnj,  2  M.  i^-  G-.  729,  7-')2  ;  9  Dowl.  Dig.  tit.  Conditions  (L.  1). 

L.T.  i;j 
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Ch.V.  Sec.  8. 

E.tj)ress 
Coroianis 
{How  di.i- 
charged). 


Discharge  of 
Covenant  not 
to  Build.  &c. 


not  discharge  the  covenant  {c) ;  and  if  the  covenant  be  to  do  that 
which  is  afterwards  made  unlawful  in  part  only,  it  must  be  performed 
so  far  as  it  continues  lawful  (r/).  If  there  be  a  covenant  to  do  a 
thing  which  is  unlawful  by  statute,  the  covenant  will  not  be  made 
lawful  by  the  repeal  of  the  statute,  because  the  covenant  was  bad 
ab  initio ;  although  it  would  be  otherwise,  if  the  covenant  had  been 
originally  lawful  but  had  been  made  unlawful  by  a  statute  which  was 
itself  afterwards  repealed  {c). 

In  accordance  with  these  principles,  it  has  been  held  that  a 
covenant  to  build  a  workhouse  on  the  land  demised  was  discharged 
by  the  operation  of  the  Poor  Law  Amendment  Act,  1834  (/)  ;  and  a 
covenant  not  to  assign  without  licence  {g),  and  a  covenant  not  to 
pormit  assigns  to  build  (A)  by  a  compulsory  assignment  to  a  company 
imder  the  Lands  Clauses  Consolidation  Act,  1845. 


Covenants  in 
Law,  when 
implied. 


Upon  a 
Demise. 


Sect.  9. — Implied  Corenrmfs  and  Agreements. 

(a)   GencraUg. 

An  implied  covenant  or  covenant  in  law  is  one  which  the  law 
intends  and  implies  from  the  nature  of  the  transaction,  although 
not  expressed  by  words  in  the  deed.  "  A  covenant  in  law,  properly 
speaking,  is  an  agreement  which  the  law  infers  or  implies  from  the 
use  of  certain  words  having  a  known  legal  operation  in  the  creation  of 
an  estate ;  so  that,  after  they  have  had  their  primary  operation  in 
creating  the  estate,  the  law  gives  them  a  secondary  force,  by  implying 
an  agreement  on  the  part  of  the  grantor  to  protect  and  preserve  the 
estate  so  by  these  words  already  created  ;  as  if  a  man  by  deed  demise 
lands  for  years,  covenant  lies  upon  the  word  '  demise,'  which  imports 
or  makes  a  covenant  in  law  for  quiet  enjoyment  "  (/).  That  the  word 
"  demise  "  in  a  lease  for  years  imports  and  makes  a  covenant  in  law 
for  quiet  enjoyment,  at  least  during  the  continuance  of  the  estate  out 
of  which  the  lease  is  granted,  is  clear  from  all  the  authorities  (/.•).  By 
the  Eeal  Propei-ty  Act,  1845  (8  &  9  Yict.  c.  106),  s.  4,  the  word 
"  give  "  or  the  word  "  grant "  in  a  deed  executed  after  the  1st  of 
October,   1845,  "  shall  not  imply  any  covenant  in  law  in  respect  of 


{<•)  Brewslcr  v.  KitcMI,  1  Salk.  198. 

[(f)  2  Eq.  Ca.  Abr.  26. 

{f)  Jacques  V.  With]),  1  H.  Blac.  G5.. 

(/)  Doe  d.  Angleaca  [Lord)  v.  Eugelfy 
[Churchwardem),  G  Q.  B.  107. 

(^)  Slipper  V.  Tottenham  and  Sampstead 
Junction  R.  Co.,  L.  R.,  4  Eq.  112;  36 
L.  J.,  Ch.  841. 

[h)  Baihj  v.    I)c    Crespignyy   L.    R.,    4 


Q.  B.  180;  38  L.  J.,Q.  B.  98. 

[i]    WiUiams  v.  BnyreU,  1  C.  B.  429. 

(/.-)  Adams  v.  Gihnry,  6  Bing.  656,  666 : 
8  L.  J.,  C.  P.  213 ;  32  R.  R.  514  ;  Nokcs' 
ease,  4  Co.  R.  80  b;  Holder  v.  Taylor, 
Hob.  12 ;  Fraser  v.  Skey,  2  Chit.  R. 
646 ;  Iggnlden  v.  May,  9  Vos.  325.  And 
see  tlie  cases  as  to  "  Quiet  Enioy- 
ment "  fui'tlier  discussed,  post,  Ch.  XVII., 
Sect.  8. 
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any  tenements  or  hereditaments,  except  so  far  as  tlie  vrord  '  give '  or  Ch.  V.  Sec.  9. 
the  word  '  grant '  may,  by  force  of  any  Act  of  Parliament,  imply  a  -^"'^'J  ^^/J' 
covenant"  (/).     Where  a  renewed  lease  of  a  mill  was  granted  to  a    Agreements. 
bleacher  for  the  pm-pose  of  carrying  on  therein  his  business,  parol 
evidence  was  held  admissible    to    explain  the  special   cii-cmnstances 
under  which    the   lease  was  granted,  and   from   which  an   implied 
grant  to  use  the  stream  for  the  purpose  of   the  business  might  be 
inferred  {m) . 

A  covenant  in  law  in  a  demise  ceases  with  the  estate  of  the  lessor,  When  an 
and  does  not  necessarily  continue  during  the  whole  term  expressed  to  Coyguant 
be  granted.     Therefore,  if  a  tenant  for  life  demise  by  indentm-e  for  ceases, 
fifteen  years,  without  any  express  covenant  for  quiet  enjoyment,  upon 
his  death  diuing  the  term  the  covenant  in  law  implied  from  the  word 
"demise"  will  cease  (;;).     But  an  express   covenant,  or  one  to  be 
implied  by  construction  of  words  used  in  the  deed  by  way  of  warranty 
or  contract,  would  continue  in  force  to  the  end  of  the  term  expressed 
to   be   granted,   and   not  merely  during  the   actual  continuance  of 
such  term  (o) .      A  covenant    in   law    goes    to    the    assignee  of   the 
term,  and  he  has  advantage  of  it  during  the  actual  continuance  of 
the  term  [jy).     But  the  executors  or  administrators  of  the  lessor  are 
not  liable  where  the  term  ceases  on  his  death,  and  the  lessee  is  sub- 
sequently evicted  {q). 

In  general,  there  is  no  implied  covenant  by  the  lessor  of  an  unfnr-  No  implied 

nklicd  house  or  of  land  that  it  is  reasonably  fit  for  habitation,  occupa-  Lesror^tha/ 

tion,  or  cultivation  (r)  ;  nor  that  the  house  will  endure  during  the  Premises  fit 
,  ,       ,  .111  •  1     ;  /  \         A      T   •_(>  ^'^r  Occupa- 

term  ;  nor  that  tlie  lessor  will  do  any  repairs  whatever  (s) .     And  it  tion. 

the  landlord  is  bound  to  do  repairs,  there  is  no  implied  condition  that  Burt  v. 
if  not  done  the  tenant  may  quit  it)  ;  that  should  be  the  subject  of  an 
express  stipulation  {u)  in  the  contract  of  tenancy  itself :  an  oral  state- 
ment on  the  subject  will  usually  be  construed  as  an  innocent  repre- 
sentation, and  not  as  a  warranty  (.<■) . 

(/)  As  in  conveyances  to  railway  com-  nished  house),  overruling  nisi  prius  deci- 

panies,  &c.  sions  in  Edivards  v.  Ethrr'utgton,  Rj.  &  M. 

{m)  Hallv.  Lund,    1  H.   &  C.  676;  32  268;  7  D.  &  R.  117;   Collins  \.  Barrow,  1 

L.  J.,  Ex.  113.  Moo.  &  R.  112  ;    SaUsbury  v.  Marshal,  4 

(«)  JSwanr.  Stransham,  Dyer,  257  a ;   1  C.  &  P.  65  ;    Sutton  v.  Temple  (1843),  12 

Leon.    179;   Owen,    105;  S.    C,    cited   6  M.  &  W.  52;    13  L.  J.,  Ex.  17;    7  Jur. 


Bing.    666  ;    Adams   v.    Gibneij,    6    Bin 
656 ;  8  L.  J.,  C.  P.  243  ;  32  R.  R.  514 
Pen/old  V.  Abbott,  32  L.  J.,  Q,.  B.  67. 

(o)    Williams  V.  Burrell,   1    C.   B.   402 
Bragg  v.  Wiseman,  Brownlow  &  G.  22. 

{p)  Bac.    Abr.    tit.    Covenant    (E.    5) 


1065  (eatage  for  cattle). 

(*)  Arden  v.  FuUen,  10  M.  &  "W.  321  ; 
Goft  V.  Gandg,  2  E.  &  B.  845  :  Keatcs  v. 
Earl  Cadogan,  10  C.  B.  591. 

[t)  Surpliee  v.  Farnsirorth,  7  M.  &  G. 
576  ;  8  Scott,  N.  R.  307 


Vyvyan  v.  Arthur,   1   B.    &   C.    410;  2o  [u)  As  in  FarHivall  v.  Grove,   8  C.   B., 

R.  R.  437.  N.  S.  400 ;  30  L.  J.,  C.  P.  3.                     ^                 .  /              ' 

(q)  See  note  («),  supra.  {x)  See   Gree>i  v.  Sgmons,    13  T.   L.  R.     ^^^cnv^^oui  ,    Ja^ 

(;•)  Hart  v.  Windsor  (1844),  12  M.  &  W.  301  ;  lone/man  v.  Blount,  12  T.  L.  R.  520  ;                 ^     j/    U 

68;  13  L..J.,Ex.  129  ;  8  Jur.  150  (unfur-  KcnnarSv.  Ashnan,  l6  T.  L.  R.  213.          <f «'      ^  i^-  0  -^i 
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Ch.V.Sec.  9. 
Implied  Cove- 
nants and 
Agreements. 

Furnished 
House. 
Smith  V. 
Marrahlc. 


Wilson  V. 
Finch-Hattoii. 


Infection  by 
measles. 


Bona  fide 
belief. 

No  wan-anty 
of  continuance 
of  fitness. 


(b)  By  Let^Kor  of  Furnished  House. 

lu  letting  a  fui'nislied  house,  the  lessor  impliedly  promises  that  it  is 
fit  for  occupation.  So  it  was  held  in  Smith  v.  Marrahle  {//),  where  a 
tenant  for  five  or  six  weeks  was  held  justified  in  quitting  without 
notice  on  the  ground  of  the  house  being  infested  with  bugs  ;  and  this 
case,  although  shortly  afterwards  doubted  by  more  than  one  member 
of  the  same  Court  whicli  decided  it  (~),  was,  in  1877,  affirmed  in 
Wihon  V.  Fiiich-JIaffoii  (a),  where  its  principle  was  held  applicable  to 
defective  drainage,  in  the  case  of  a  house  in  London  let  from  the  7th 
May  to  the  81st  July,  and  although  the  di-ains  were  repaired  by  the 
landlord,  and  the  house  tendered  in  a  wholesome  condition  on  the 
2Gth  of  May,  the  tenant  (who  had  at  once  declined  to  occupy)  was 
held  neither  liable  for  the  agreed  rent  nor  for  use  and  occupation. 
The  principle  of  these  cases  has  also  been  applied  to  the  case  of  infection 
by  measles  {b). 

It  is  no  excuse  on  the  part  of  the  landlord  that  he  honestly  believed 
the  house  to  be  habitable  if  it  turn  out  in  fact  not  to  be  so  (r). 

But  there  is  no  implied  warranty  that  the  furnished  house  will 
continue  fit  for  habitation  during  the  tenancy,  or  even  that  furnished 
lodgings  will  continue  so,  or  that  a  resident  landlord  of  such 
lodgings  will  inform  the  tenant  of  the  fact  of  their  having  become 
insanitary  [d). 


(y)  Smithy.  3farrahle  (1843),  11  M.  &  W. 
f) ;  12  L.  J. ,  Ex.  223.  And  see  Campbell  v. 
Jfailock,  4  F.  &  F.  716. 

(z)  See,  especially,  per  Parke,  B.,  in 
Ha7-t  T.  Windsor,  ubi  supra.  It  was, 
however,  expressly  approved  of  by  Lord 
Abinger  in  Sutton  v.  Ttiiiplc,  ubi  supra. 

[ii)  Wilson  x.Fiurh-Eatton  (1877),  2  Ex. 
D.  33G  ;  36  L.  T.  473  :  46  L.  J.,  Ex.  489  ; 
25  \V.  R.  637.  The  distinction  between  a 
furnished  and  an  unfurnished  house  (which 
was  not  r.rpresuhj  drawn  in  Smith  v.  Mar- 
ruhh)  was  expressly  approved  of  in  Wilson 
V.  Finch -Ilatton.  The  case  although  re- 
argued before  three  judges.  Kelly,  C.B., 
Pollock,  B.,  and  Huddleston,  B.,  on  ac- 
count of  its  imi)ortance,  was  ultimately 
decided  without  hesitation.  In  Fowell  v. 
Chestrr,  .52  L.  T.  732,  Bacon,  V.-C.  (where 
specific  performance  of  an  agreement  for 
lease  of  a  partly-fumished  house,  resisted 
on  the  ground  of  insufficient  water  supply, 
was  refused  for  want  of  evidence),  said 
that  Smith  V.  Merrnhh-  was  only  an  autho- 
rity for  the  proposition  that  in  taking 
furnished  apartments  at  the  seaside,  or 
for  temporary  occupation  only,  there  is 
the  implied  warranty  :  but  it  is  submitted 
that    this  view   of   Smith   v.  Mnrrnhh'   is 


incorrect,  and  that  both  on  principle  and 
on  the  authority  of  WiUon\.  Finch- Huttoi, 
as  far  as  it  goes  (for  Kelly,  C.B.,  appears 
to  have  grounded  his  judgment  at  least 
partly  upon  the  brevity  of  occupation), 
the  duration  of  the  tenancy  is  immaterial, 
on  the  ground — if  on  no  other — that  a 
furnished  house  is  far  less  easily  examined 
than  an  unfurnished  one. 

[l!)  Bird  X.  Lord  Gnrile,  C.  &  E.  317, 
per  Field,  J. 

(r)  Charslcij  v.  Junea,  53  J.  P.  280,  per 
Manisty,  J. 

{d)  Sarson  v.  Roberts,  [1895]  2  Q.  B. 
395;  65  L.  J.,  Q.  B.  37;  73  L.  T.  174; 
43  W.  R.  690  ;  14  R.  616— C.  A.  In  this 
case  a  grandchild  of  the  defendant  took  a 
fever,  with  which  the  plainti£E's  wife  and 
child  became  infected. 

For  penalty  for  falsely  answering 
questions  of  negotiator  for  hire  as  to 
dangerous  infectious  disorder  within  six 
weeks  previously,  see  sect.  129  of  the 
Pubhc  Health  Act,  1875,  and  see,  too, 
sect.  7  of  the  adoi^tive  Infectious  Diseases 
Prevention  Act,  1890,  and  sect.  65  of  the 
Public  Health  (London)  Act,  1891,  post, 
Cb.  XXIII.,  Sect.  2. 


^ 
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It  has  been  held  iu  Scotland  that  the  tenant  of  a  f  lu-nished  house  ch.  V.  Sec.  9. 
is  entitled  to  remo^^e  the  pictures  from  the  walls,  and  to  store  them  in  ^J^'^PJ^'^f^^^^ 
one  of  the  rooms  during  the  cnrrency  of  the  lease  (e).  Agi  cements. 

Movement 
,      ,^      ^  >  Tr    /.        •  7     /  7  r  J.   T         r>     y  of  Furniture 

(c)  By  Lcs-^or  of  Ui{furrushea  Iluusc  at  how  Kent.  by  Lessee. 

Another  important  exception  to  the  rule  that  there  is  no  implied  J,™P^^f^^  ^^ 
condition  of  fitness  in  letting  a  house,  is  contained  in  sect.  75  of  the  fitness,  on 
Consolidating  Housing  of  the  Working  Classes  Act,  1890  (53  &  54  J^'^J;^^"  j^j^,^ 
Yict.  c.  70).     This  enactment  (which  applies  to  lettings  at  certain  house  at  low 
low  rents  only)  re-enacts  sect.  14  of  the  Housing  of  the  Working 
Classes  Act,  1885  (48  &  49  Vict.  c.  72)  (repealed  by  sect.  102),  in  the 
following  terms : — 

In  any  contract  made  after  the  14th  day  of  August,  1885  [that  being  Housing  of 
the  date  of  the  passing  of  the  Act  of  1885],  for  letting  for  habitation  by  ^°J^°|^^^ 
persons  of  the  working  classes  a  house  or  i^art  of  a  house,  there  shall  be  ^g^Q^  g.  7o.' 
impHed  a  condition  that  the  house  is  at  the  commencement  of  the  holding 
in  all  respects  reasonably  fit  for  human  habitation.      In  this  section  the 
expression  "letting  for  habitation  by  persons  of  the  working  classes" 
means  the  letting  for  habitation  of  a  house  or  part  of  a  house  at  a  rent 
not  exceeding  in  England  the  sum  named  as  the  limit  for  the  composition 
of  rates  by  sect.  3  of  the  Poor  Eate  Assessment  and  Collection  Act,  1869, 
[i.e.,  in  the  metropolis  20^.,  in   Liverpool    13^.,  in  Manchester  or  Bir- 
mino-Tiam  10/.,  and  elsewhere  8/.1  and  iu  Scotland  or  Ireland  4/. 

\ 

^  This  section  may,  it  is  submitted,  be  "  contracted  out  of  "  by  ex-  "Contracting 

.        .  , .  out. 

press  stipulation  excluding  its  operation. 

The  effect  of  the  section  is  not  only  that  a  tenant  may  quit  the  ^^^^io^^^J^'" 

house  without  paying  rent  if  the  condition  be  broken,  but  may  also,    ^°'''°^^- 

as  was  held  in  a  case  where  plaster  fi-om  a  ceiling  fell  and  injured  the 

tenant's  wife  (,/),  sue  the  landlord  for  damages. 

(d)  By  Lessor  not  to  derogate  from  Grant. 

Where  a  landlord  demises  part  of  his  property  for  carrying  on  a 
particular  business  he  is  bound  to  abstain  from  doing  anything  on  the 
remaining  portion  which  would  render  the  demised  premises  unfit  for 
1,  carrying  on  such  business  in  the  way  in  which  it  is  ordinarily  carried 

f'  on.      This  was  laid  down  by  Stirling,  J.,  in  Aiding.  Clark  {g),  in  Covenant  by 

which  land  was  demised  for  a  timber  merchant's  business  to  a  lessee  ^erogate°from 
who  covenanted  to  carry  on  such  business,  and  the  lessee  was  held  Grant. 


{e)  Miller  v.   Stewart,  2  F.   309,   Lord  equally  applicable  to  the  Act  of  1 890,  the 

Young  diss.  words  of  the  two  Acts  being  exactly  the 

(/)    Walker    and     Wife    v.    Hobbs,    23  same. 

Q.  B.  D.  458  ;  59  L.  J.,  Q.  B.  93  ;  61  {[/)  Aldin    v.  Clarl;  [1894]   2  Ch.  437  ; 

L.  T.  688  ;  38  W.  R.  63,  decided  on  the  63  L.  J.,  Ch.  601  ;  71  L.  T.  119  ;  42  W.  R. 

Act  of  1885,  but  as  will  have  been  seen,  553  ;  8  R.  252,  per  Stirling,  J. 
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Implied 
Covenants  and 
Agreements. 

By  Lessor 
for  Non- 
clerogation 
from  Grant. 


Implied 
Covenants 
by  Lessee. 


Covenants, 
when  implied 
from  express 
Words  in 
other 
Covenants. 


entitled  to  damages  from  the  assigns  of  the  lessor  for  having  erected, 
upon  adjoining  property  acquired  by  them  from  him,  buildings  which 
obstructed  the  passage  of  air  to  drying  sheds  of  the  lessee.  Similarly, 
the  grantor  of  a  building  lease  will  be  restrained  from  so  building  on 
his  own  adjoining  land  as  to  interfere  with  the  access  of  light  to  a 
house  erected  in  pursuance  of  the  building  lease,  the  doctrine  of  non- 
derogation  applying  not  to  the  land  only  but  to  the  land  with  the 
house  upon  it  (//). 

GroHvenor  Hotel  Co.  v.  Ila/ni/fon  (?)  appe^ars  to  have  been  decided 
on  the  same  principle.  There  the  lessor  destroyed  a  demised  house 
by  vibration  resulting  fi-om  engines,  and  to  a  coimter-claim  for 
nuisance  in  an  action  for  rent  set  up  the  defence  that  the  house 
both  at  the  time  of  the  destruction  and  at  the  time  of  the  demise 
was  in  a  weak  and  unstable  condition,  and  that  a  house  in  an 
ordinary  condition  would  not  have  been  destroyed.  The  Court  of 
Appeal  held  that  the  lessor  was  estopped  from  setting  up  such  a 
defence  as  being  a  derogation  from  his  own  grant ;  that  he  was  liable 
for  damages  as  a  tort-feasor ;  and  that  the  measure  of  damages  was 
not  only  the  value  of  the  lease  but  also  all  loss  fairly  attributable  to 
the  tort. 

(e)  B//  Lessee  for  tcnantWie  User. 

In  the  absence  of  any  express  covenant  on  the  subject,  a  covenant 
or  promise  is  implied  on  the  part  of  the  lessee  that  he  will  use  the 
buildings  in  a  tenantable  and  proper  manner  (/.•)  ;  and  that  he  will 
manage  and  cidtivate  the  lands  in  a  good  and  husbandlike  manner, 
according  to  the  custom  of  the  country  (/) ;  but  not  that  he  wUl  make 
a  certain  quantity  of  fallow,  and  spend  a  certain  quantity  of  maniu'e 
thereon,  and  keep  the  buildings  in  repair,  or  any  other  stipulation  not 
arising  out  of  the  bare  relation  of  landlord  and  tenant  {m).  Only  the 
prevailing  course  of  good  husbandry  and  management  in  the  neigh- 
bom-hood  need  be  proved  (n),  and  will  be  considered  applicable  to  all 
tenancies  in  whatever  way  created,  whether  verbal  or  in  writing,  unless 
expressly  or  impliedly  excluded  by  the  terms  actually  agreed  on  (o). 

Where  a  lessee  covenanted  to  plough,  sow,  mamu-e,  and  cultivate 
the  demised  premises  (except  the  rabbit-warren  and  sheep-walk)  in  a 


(/()  Pollard  V.  Gare,  [1901]  1  Ch.  834  ; 

70  L.  J.,  Ch.  404  ;  84  L.  T.  352  ;  65  J.  P. 
264,  per  Kckewich,  J. 

(i)  Grosvcnor  Hotel  Co.  v.  Ilamiltou, 
[1894]  2  Q.  B.  836 ;  63  L.  J.,  Q.  B.  836  : 

71  L.  T.  362  ;  42  W.  H.  626  ;  9  E.  819— 
C.  A. 

(/l-)  ITorsefall  v.  SFathcr,  Holt,  N.  P.  C. 
7  ;  17  R.  li.  589  ;  L«uh  v.  Thoma.^,  1  C.  Sc 
P.  327  ;  Hfiniett  v.  Maitland,  16  M.  &  W. 
267. 

(/)  rou-loj  V.   Walker,  5  T.   R.   373 ;  2 


R.  E.  619  ;  Ler/h  v.  Hewitt,  4  East,  154  ; 
7  E.  E.  545  ;  Hallifax  v.  Chambers,  4  M. 
&  W.  662  ;  Martin  v.  Gilham,  7  A.  &  E. 
450;  Wilkins  v.  IFuod,  17  L.  J.,  Q.  B. 
319. 

(«i)  Brown  v.  Crump,  6  Taunt.  300. 

(«)  Zeffh  V.  Hewitt,  4  East,  154  ;  7  R.  E. 
545. 

(o)  TJlf/f/lesworth  v.  Dallison,  1  Doujj. 
190  ;  1  Smith,  L.  C.  ;  Senior  v.  Arinytage, 
Holt,  N.  P.  C.  197 ;  16  R.  E.  627. 
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due  course  of  husbandry,  it  was  held  that  it  amounted  to  a  covenant  Ch.  V.  Sec.  9. 
not  to  plough  the  sheep-walk  {p).      Where  a  lessee  covenanted  that  ^'Zfttand'' 
he  would,  at  all  times  and  seasons  of  burning  lime,  supply  the  lessor    Affreements. 
and  his  tenants  with  lime  at  a  stipulated  price,  for  the  improvement  of 
theii'  lands  and  repaii-  of  their  houses  :  it  was  held,  that  this  was  an 
implied  covenant  also  that  he  would  bm-n  lime  at  all  such  seasons ; 
and  that  it  was  not  a  good  defence  to  plead  that  there  was  no  lime 
bm^ned  on  the  premises  out  of  which  the  lessor  could  be  supplied  {q). 
So  a  covenant  by  a  lessee  to  pen  and  fold  his  flock  of  sheep,  which  he  Flock  of 
should  keep  upon    the   premises,  upon  such   parts  where  the  same 
had  been  usually  folded,  was  held  to  amount  by  implication  to  a 
covenant  to  keep  a  flock  of  sheep  (>•).     A  landlord  having  accepted 
the  offer  of  a  tenant,  whose  term  was  expiiing,  to  continue  tenant, 
provided  he  could  not  find  any  other  tenant  at  the  rent  it  appeared  to 
him  to  be  worth  by  a  certain  day,  it  was  held  to  be  an  implied  con- 
dition, that  the  tenant  shoidd  allow  persons  applying  for  the  farm  to 
go  over  it,  and  that,  the  condition  not  having  been  performed,  the 
contract  was  at  an  end  («).      On  the  demise  of  a  brewery,  with  the  Brewery, 
exclusive  privilege  of  supplying  ale,  it  would  seem  that  no  covenant 
can  be   implied   with  respect   to   such   a   privilege   from  the  word 
"  demised  "  {t).     Where  in  an  agreement  for  a  lease  from  the  plaintiff 
to  the  defendant  of  certain  works,  the  plaintiff  agreed  to  supply  to 
the  defendant  the  whole  of  the  chlorine  still  waste  as  it  came  from 
the  still,  at  a  given  rate  per  cwt.,  and  not  to  part  with  any  of  the 
still  waste,  except  to  the  defendant,  it  was  held,  that  the  defendant 
was  bound  to  take   the  whole  of  the  waste  which,  dimng  his  occu- 
pancy, came  from  the  plaintiff's  still  (?0.     In  Newton  v.    WUmott  a  Right  of 
demise  was  made  of  a  mansion-house  and  land,  with  the  sole  licence  Sporting, 
of  sporting  over  all  other  lands  of  the  lessor's,  and  the  lessor  cove- 
nanted that  if  any  of  his  tenants  should  obstruct  the  lessee  in  the 
enjoyment  of  his  licence,  then  the  lessor  would,  on  the  requisition  of 
the  lessee,  give  the  tenant  notice  to  quit,  and  would  enforce  such 
notice.     The  Court  held  that  there  was  no  breach  of  this  covenant  by 
the  lessor  subsequently  demising  some  of  his  lands  for  a  term  of  years, 
without  any  clause  to  prevent  the  tenant  from  obstructing  the  person 
having  the  licence  of    sporting  to  enjoy  his  licence,  and  without 
reserving  a  power  to  give  notice  to  quit  if  he  did  (r). 


[p)  Buke  of  St.  Albans  v.  Ellis,  16  East,  («)  Boe  d.  Marquis  of  Hertford  v.  Eunt, 

352;  14R.R.361.  1  M.  &  W.  690. 

,,„,,„,         ,             r<     n  o  -a    X  (0  Einde  v.  Gray,  1  M.   &  G.   195  ;   1 

{q)  Earl  of  Shrewsburij  V .  Gould,  2  B.  ic  g^ott   N   E.  123 

A.  487  ;  21  R.  R.  367.  [u)  Bealaj  v.  Stuart,  7  H.  &  N.  753  ;  31 

(r)   TFcbb  v.  Plummer,  2  B.   &  A.  746;  L.  J.,  Ex.  281. 

21  R.  R.  479.  ix)  Newton  v.  WUmott,  S  M.  &  W.  711. 
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Ch.V.Sec.  9. 
ItnpUed  Cove- 
nants and 
Agreements. 

Mining 
Lease. 


In  Miniiif 
Leases. 


Implied  Cove- 
nants from 
Recitals. 


In  The  Earl  of  Glasgow  v.  Ilurlet  Ahtm  Company,  a  lease  of  alum 
mines  gave  the  lessee  the  right  to  obtain  alum  from  certain  coal 
wastes.  A  subsequent  lease  of  the  coal  mines  provided  that  nothing 
thereby  granted  should  injure  the  rights  of  the  parties  who  held  the 
alum  mines.  The  aluui  existed  in  the  coal  wastes.  The  coal  lessees 
could  not  thoroughly  work  the  coal  without  removing  the  pillars 
which  supported  the  roof;  but  by  doing  this  the  alum  would  be 
rendered  impossible  to  be  reached  :  it  was  hold  by  the  House  of 
Lords  that  the  coal  pillars  could  not  bo  removed  (y).  A  covenant 
will  not  be  implied  in  a  lease  of  mines  for  the  lessees  to  sink  a  pit  or 
shaft,  although  various  provisions  of  tlie  lease  cannot  be  carried  into 
effect  without  their  doing  so  (~) . 

The  tendency  of  modern  decisions  is  not  to  imply  covenants  or 
stipulations  which  might  and  ought  to  have  been  expressed  if  in- 
tended {a). 

A  recital  in  a  deed  may  amount  to  a  covenant  where  it  appears  to 
be  the  intention  of  the  parties  that  it  should  do  so  {b),  and  upon  such 
implied  covenant  an  action  of  covenant  may  be  maintained  (c) . 


Distinction 
between  Ex- 
ception and 
Reservation. 


Sect.  10. — Of  Excejytions  and  Hescrvations. 

An  exception  relates  to  some  existing  component  part  of  the  thing- 
demised,  which  is  capable  of  being  severed  or  distinguished  from  it : 
but  a  reservation  is  properly  of  some  right  or  profit  to  arise  from  the 
subject  of  the  demise,  which  had  previously  no  separate  existence. 
A  right  of  way  reserved  to  the  lessor  by  the  lease,  over  the  lands 
demised,  is  not  strictly  an  exception  or  a  reservation,  being  neither 
parcel  of  the  thing  demised  nor  issuing  out  of  it,  but  is  in  strictness 
of  law  an  easement  newly  created  by  way  of  grant  from  the  lessee  (d). 
But  where  a  lease  was  made  of  lands,  except  and  always  reserved  out 
of  the  demise  imto  the  lessor  all  timber  trees,  &c.,  and  also  except 
and  reserved  all  royalties  wliatsoever  to  the  premises  belonging  or  in 
anywise  appertaining,  it  was  held,  that  this  was  an  exception  or  reser- 
vation, and  was  not  pleadable  as  a  grant  {e). 


(y)  Earl  of  Glasgoic  v.  Hurlet  Alutii  Co., 
3  H.  L.  Cas.  25. 

(r)  James  v.  Cochran'-,  7  Exch.  170;  8 
Id.  556.  Sec  also,  as  to  niining  leases, 
Roiihotham  v.  Wihon,  S  H.  L.  Cas.  348  ; 
Duqdulc  V.  Robertson,  i  K.  &  J.  695  ;  Smith 
V.  'Darby,  42  L.  J.,  Q.  B.  140  ;  Eadon  v. 
Jepoch,  42  L.  J.,  Ex.  36  ;  in  the  last  .of 
which  cases  it  was  held  that  when  the 
owner  of  surface  and  minerals  beneath 
"grants  a  lease  of  the  minerals,  there  is 
not,  outside  the  contract,  an  implied  re- 
servation of  any  right  to  have  the  surface 
supported  by  the  minerals. 


[a]  Asp'm  V.  Austin,  5  Q.  B.  671 ;  Dunn 
V.  Sayles,  Id.  685  ;  Doe  d.  Marquis  of  Bute 
V.  Guest,  15  M.  &  W.  160  ;  Smith  v. 
3Ia,jor,  (Jr.  of  Harwich,  2  C.  B.,  N.  S.  651  ; 
Sharp  V.   Waterhousr,  7  E.  &  B.  816. 

{b)  Lay  V.  Mottram,  19  C.  B.,  N.  S.  479. 

[c)  Sampson  v.  Eastcrhy,  9  B.  &  C.  505  ; 
S.  C,  in  error,  6  Bing.  644  ;  1  C.  &  J. 
105  ;  33  R.  R.  239  ;  Saltoun  v.  Houstouii, 
1  Bing.  433  ;  25  R.  R.  665  ;  Farrall  v. 
imJitch,  5  C.  B.,  N.  S.  840. 

[d)  Durham  and  Sunderland  R.  Co.  v. 
Walker,  2  Q.  B.  910. 

{e)  Pannell  v.  3[ill,  3  C.  B.  625. 
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Au  exception,  being  the  act  and  words  of  the  lessor,  is  usually  taken  Ch.V.Sec.  lO. 
strictly  against  him  (  /).     But  where  a  lease  contained  an  exception  in  Exceptiom and 

B.eservatio))s. 

favour  of  the  lessor  of  the  mines  and  quanies  under  the  demised  

property,  with  full  power  to  win  and  work,  and  also  with  free  way-  usu*^aUy°^ 
leave  and  passage  to,  from,  and  along  the  same ;  and  the  lessor  construed 
covenanted  in  using  the  excepted  rights  to  do  as  little  damage  to  the  Lessee, 
soil  as  possible :  it  was  held,  that  the  lessor  was  entitled  to  the 
absolute  use  of  an  underground  right  of  way  and  not  merely  to  a 
right  restricted  to  the  purpose  of  working  the  mines  under  the 
demised  premises ;  but  that  he  was  not  entitled  so  to  work  the  reserved 
mines  as  to  let  down  the  surface  {g).  Where  a  railway  company 
excepted  and  reserved  out  of  a  demise  of  land  a  patent  slip  therein, 
;'  and  the  machinery  connected  therewith,  with  free  access  thereto 
"  for  themselves,  their  successors  and  assigns,  officers,  servants  and 
workmen  "  :  it  was  held  that  a  licensee  of  the  company  might  justify 
using  the  slip  {h).  It  has  been  held,  too,  in  a  suit  for  specific  per- 
formance of  an  agreement  for  a  lease,  where  a  rector  agreed  to  let  a 
farm,  except  thirty-seven  acres  (not  saying  which),  that  the  rector 
had  the  right  to  select  which  thirty-seven  acres  should  not  be 
included  in  the  lease  (/). 

"  In  every  good  exception,"  it  is  said  in  Sheppard's  Touchstone,  what  things 
"these  things  must  always  conciu* :  1,  the  exception  must  be  by  apt  pust concur 
words  '  saving  and  excepting,'  or  the  like  (/.•)  :  2,  it  must  be  a  part  tion. 
of  the  thing  demised,  and  not  of  some  other  thing :  3,  it  must  be 
only  part  of  the  thing,  and  not  all :  4,  it  must  be  such  a  thing  as 
is  severable  from  the  premises  demised,  and  not  of  an  inseparable 
incident :  5,  it  must  be  of  such  a  thing  as  he  who  doth  accept  may 
have,  and  which  properly  belongs  to  him  :    6,  it  must  be  certainly  or 
sufficiently  described  and  set  down  "  (/). 

If  a  man  be  possessed  of  a  new  house  and  an  old  house,  and  make 
a  lease  with  an  exception  of  the  new  house  for  the  use  of  the  lessor 
when  he  pleases  to  reside  there,  and  at  other  times  for  the  use  of 
the  lessee,  the  new  house  is  well  excepted  ;  and  such  exception  is 
not  avoided  by  the  words  "  at  all  times  to  be  used  by  the  lessee, 
when  the  lessor  doth  not  dwell  there":  for  that  sentence  doth  not 
emu-e-as  an  exception  out  of  an  exception  (which  sets  the  matter  at 
large),  but  only  as  a  declaration  of  the  lessor's  intention  in  makino- 
the  exception; — the  latter  words,  however,  make  the  lessee  tenant 
at  will  {m).     So,  if  a  man  lease  his  houses,  excepting  his  new  house, 

(/)  Shep.  Touch.  77.  quaere;  sea  Bonn  x.  Spurrier,   3  B.    &  P. 

[g)  Proud  V.  Bates,   34  L.  J.,  Ch.  406  ;       399  ;  7  R.  R.  797  ;  and  ante,  p.  175. 
11  Jur.,  N.  S.  441.  /M   rjQ    t:+    47 

N.  S.  058  ;  34  L.  J.,  C.  P.  114.  W  ^^^P-  ^ouch.  (7th  ed.),  by  Preston, 

(i)  Jenkins  v.  Green,   27  Beav.  437  ;  28       P"  '^  '   ^"""^'^  ^-  ^"'^""^  ^ro.  Eliz.  6. 
L.  J.,  Ch.  817,  per  RomiUy,  M.R.     Sed  [m)   Cudlip  v.  Rundall,  3  Salk.  156. 
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Ch.V.Sec.  10.  (htriucj  the  tcnn^ihis  exception  is  good:  but  if  lie  except  it  during 

Bxceptiotts  and  Jifo^  {{  is  void ;  for  tlio  woids  "  during  life  "  qualify  the  exception, 

eseiiatiom.   ^^^  ^^^^  ^^.^  intent  that  the  house  shall  not  be  excepted  during  the 

whole  term,  and  so  it  is  void. 
Exception  of        A  clause  in  a  lease  purporting  to  reserve  underwoods  and  under- 
Trees.  ground  produce,  enures  not  as  a  reservation,  but  as  an  exception  (//)• 

A  lease  of  lands  excepted  all  timber,  timber  trees  and  other  trees, 
&c.,  bushes  and  thorns,  other  than  such  bushes  and  thorns  as  should 
be  necessary  for  the  repair's  of  the  fences  ;  the  lessee  covenanted  to 
keep  fences  in  repair-,  and  the  lessor  covenanted  to  find  and  provide, 
if  growing  on  the  premises,  rough  timber,  stakes  and  bushes  :  it 
was  held,  that  the  provision  as  to  bushes  and  thorns  necessary  for 
repairs  was  not  an  exception  out  of  an  exception,  but  that  all  trees, 
bushes  and  thorns  were  excepted  out  of  the  demise,  whether  part  of 
a  fence  or  not,  or  whether  necessary  for  repairs  or  not  (o).  An 
exception  of  "  all  the  wood  "  will  be  an  exception  of  the  soil  whereon 
the  wood  grows  {i)).  In  like  manner,  if  all  the  underwood  and  copse 
wood  be  excepted,  the  land  will  also  be  excepted,  unless  it  clearly 
a^tpcar  that  it  was  merely  the  intention  of  the  parties  to  except  only 
the  wood  itself  ((/).  But  where  "timber  trees"  are  excepted,  the 
soil  in  which  they  grow  will  not  be  covered  by  the  exception  (>•),  nor 
will  it  where  a  tenement  described  as  "all  timber  trees,  wood, 
imderwood,  &c.,"  are  excepted  (s) .  It  will  be  usually  not  difficult 
to  collect  from  the  words  used  whether  the  exception  was  intended 
to  extend  to  the  soil  or  only  to  the  trees,  the  more  generic  expres- 
sions pointing  to  the  soil,  and  the  more  specific  to  the  trees.  A 
parol  demise  of  land,  reserving  to  the  landlord  "  all  the  hedges, 
trees,  thorn  bushes,  fences,  with  lop  and  top,"  operates  as  a  licence 
to  enter  the  land  for  the  purpose  of  cutting  and  carrying  away  the 
trees  {t) .  Where  a  lessee  for  life  made  a  lease  for  years,  excepting 
the  wood,  underwood  and  trees  growing  upon  the  land,  it  was  held  a 
good  exception,  although  ho  had  no  interest  in  them  but  as  lessee  ; 
because  he  remained  always  tenant,  and  was  chargeable  in  waste — 
wherefore  to  prevent  it  he  might  make  the  exception  :  but  if  a  lessee 
for  years  assign  over  his  term  with  such  an  exception,  it  is  a  void 
Apple-trees,  exception  (?/).  An  exception  of  "all  trees,  woods,  coppice- wood 
grounds,  of  what  kind  or  growth  soever"  (.r),  or  of  "  all  timber  trees 

(/i)  Doe  d.  Douglas  v.  Lock,  2  A.  &  E.  (/)    Whistler  v.  Pashio,  Cro.  Jac.  487. 

705  ;  4  L.  J.  (N.  S.),  K.  B.  113  ;  41  R.  R.  (,)  Leigh  v.  Heald,  1  B.  &  Ad.  622. 

^^^\    r                7?      /    rn   TJ   QOQ  {t)  HeHitty.Lsham,1'E^ch.n;Liford's 

0    Jmneg  v.  Brook,  6  Q.  B.  323.  case   \\  Co   R  51  b 

{p)  IvcY.  Sa»,.s,  Cro.  Eliz.  521 ;   TFhistlcr  '"'h^^J^^-  ^-  ^'  ».. 

v.Pasloiv,  Cro.  Jac.  487.  («)  ^"'°"  v-  ^grhng,  Cro.  Jac.  29G. 

(q)   Whistler  V.  Fasloic,   supra  ;  Pincomb  {x)   London    v.    Sotithivell,    Hob.    304  ; 

V.  Thomas,  Cro.  Jac.  521.  Wijndham  v.  Way,  4  Taunt.  316. 
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and  other  trees,  but  not  the  annual  fruit  thereof,"  does  not  include  Ch.V.Sec.  lo. 

apple-trees  (l/) .  Krceptions  and 

A  clause  piu'porting  to  reserve  and  except  to  the  lessor  the  power  ■ ^ 

of  hunting,  &c.,  over  the  demised  premises,  enures  as  a  grant  from  tion'^'^^of'^" 
the  lessee  to  the  lessor — a  grant  of  a  profit  a  2))'endre.  It  is  not  Game. 
in  law  either  a  reservation  or  exception  (;:),  A  demise  of  lands, 
excepting  and  reserving  all  royalties,  with  a  clause  for  the  lessor  to 
be  allowed  to  prosecute  actions  against  persons  trespassing  for  the 
purpose  of  hunting,  &c.,  does  not  amount  to  a  grant  by  the  lessee  of 
a  liberty  for  the  lessor  to  enter  for  the  purpose  of  pursuing,  killing, 
and  taking  birds  of  warren  {a).  In  a  demise  of  a  mansion-house  and 
land,  with  the  sole  licence  of  sporting  over  all  other  lands  of  the 
lessor's,  subject  to  the  liberty  for  each  tenant  on  his  farm  to  kill 
rabbits  thereon,  the  exception  extends  not  only  to  farms  existing  at 
the  time  of  the  demise,  but  also  to  other  lands,  as  plantations, 
subsequently  let  as  farms  (i^). 

An  exception  of  minerals  includes  stones  got  from  quarries  (c) ,  and  Exception  of 
also  everything  that  is  necessary  for  working  the  mines  or  quarries,  •'^^"^^^^^s- 
including  way-leave  for  carrying  away  the  stone  or  minerals  {d)  ;  but 
a  reservation  of  "  all  mines  and  minerals,  sand,  quarries  of  stone, 
brick-earth,  and  gravel  pits,"  in  a  farming  lease  does  not  prevent  the 
lessee  from  selling,  in  accordance  with  a  custom  of  the  country,  flints  Flints, 
turned  up  by  the  lessee  in  the  course  of  ploughing  (e) . 

The  reservation  of  a  full  power  to  work  mines  does  not  include  the 
power  of  working  so  as  to  let  down  the  sui'face  (/). 

The  legal  meaning  of  the  expression  "  mines  and  minerals,"  is  Meaning  of 
"  every  substance  which  can  be  got  from  underneath  the  sm'face  of  Minerals." 
the  earth  for  the  pm-pose  of  profit,  unless  there  be  something  in  the  Ecxt  v.  Gill. 
context  or  in  the  nature  of  the  transaction  between  the  parties  to  give 
it  a  more  limited  meaning  "({/);  whether  capable  or  not  of  being 
worked  for  commercial  profit  at  any  particular  time  {h). 

It  seems  that  a  building  lessee,  notwithstanding  a  reservation  of  Riglit  of 
minerals  so  framed  as  to  include  brick-earth,  may  dig  foundations  and  lesseeTcf  take 
convert  the  brick-earth  for  the  purpose  of  building,  but  for  the  purpose  Brick-earth. 

it/)  Bullen  V.  Bennlnq,  5  B.  &  C.  842  ;  4  {(I)   Cardigan  {Earl)  v.  Armitaqe,  2  B.  & 

L.  J.,  K.  B.   314  ;  29  E,.   R.   431  ;  and  C.  197  ;  3  D.  &  E.  414  ;  26  E,.  E,.  313. 

Pref.  ix.  [c)  Tiicler  v.  Linger,  8  App.  Cas.  588  ; 

(--)  Doe  d.  Douglas  v.  Lode,  2  A.   &  E.  ^2  L.  J.,  Ch.  941  ;  49  L.  T.  373  ;  32  W.  R. 

705,   743  ;    41   E.   E.   496  ;     Wickham  v.  ^0,  affirming  decisions  below,  21  Ch.  D. 

miivJcer,  7  M.  &  W.   103  ;   Ewart  v.  Gra-  18. 

ham,  7  H.  L.  Cas.  333  ;  HaU  on  Profits  a  (/)  J^^ff'W^  v.  Efans,  34  L.  J.,  C.  P. 

Prendre,    p.    321.      And    see   post,    Ch.  261;   19  C.  B.,  N.  S.  246. 

XVIII.,  Sect.  6,  "  Game,"  &c.  W)  Il'^^t^-  Gill{l872),  L.  E.,  7  Ch.  699  ; 

/  \   T>        11      \rii   ->  A  Ti    aoK  41L.  J.,Ch.  761  ;  27L.T.  291;  20W.E. 

[a)  Pannellr.  Mill,  3  C.  B.  625.  ^^•7 

(A)  Mwton  V.  Wilmott,  8  M.  &  W.  711.  (/j)  Johnstone  v.  Crompton,  [1899]  2  Ch. 

(r)  Micklethwait  v.  Winter,  6  Ex.  644  ;        190  ;  68  L.  J.,  Ch.  559  ;  81  L.  T.  165  ;  47 
20  L.  J.,  Ex.  313.  W.  R.  604,  per  Byrne,  J. 
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CiiAi'.  v.— TiLi;  Lease. 


Exception  of 
Water. 


Cn.V.SEc.  10.  of  building  only,  and  not  for  the  purpose  of  carrying  on  tlie  trade  of 

Exceptions  and  brick-making  (/). 

Wliere  there  was  a  lease  of  certain  lands,  together  with  all  houses, 
water-coiu'ses,  &c.,  excepting  a  "  water-course  flowing  or  descending 
from  "  a  certain  spot,  through  a  meadow,  it  was  held  in  the  particular 
case  to  be  an  exception  of  the  water  itself,  not  of  the  channel  through 
which  it  flowed  (/.) .  Where  there  was  a  demise  of  a  mill  and  a 
stream  of  water,  except  so  much  of  the  water  as  should  be  sufficient 
for  the  supply  of  persons  whom  the  lessor  had  already  contracted 
with  or  thereafter  should  contract  to  supply,  provided  that  such  a 
quantity  should  be  left  as  should  be  sufficient  to  supply  the  mill  for 
twelve  hom-s  a  day  :  it  was  hold  that  this  was  not  an  absolute  imder- 
taking  to  supply  water  to  work  the  mill  twelve  hom-s  a  day,  but  that 
it  was  a  demise  of  the  mill  as  the  water  was  flowing  at  the  time  of  the 
demise  (/) . 


Nature  of 
Conditions. 


Conditions 
precedent  or 
subsequent. 


Construction 
of  Conditions, 


Sect.  11. — Provisoes  and  Conditions. 

The  terms  *'  proviso  "  and  "  condition  "  are  synonymous,  and  signify 
some  quality  annexed  to  a  real  estate,  by  vii'tue  of  wliich  it  may  be 
defeated,  enlarged  or  created  upon  an  uncertain  event.  Such  qualities 
annexed  to  personal  contracts  and  agreements  are  generally  called 
conditions  (;«)•  ^  proviso  or  condition  of  re-entry  may  be  inserted 
in  an  agreement  for  a  lease  not  under  seal  («) .  It  will  even  form 
part  of  a  new  implied  tenancy  from  year  to  year  upon  the  terms  of  a 
previous  lease  or  agreement  (o),  and  could  be  taken  advantage  of  in  case 
of  entry  and  payment  of  rent  upon  the  ordinary  agreement  for  a  lease. 

Conditions  are  either  precedent  or  subsequent.  Where  a  condition 
must  be  performed  before  the  estate  can  commence,  it  is  called  "  a 
condition  precedent"  ;  but  where  the  effect  of  the  condition  is  either 
to  enlarge  or  defeat  an  estate  already  created,  it  is  then  called  "  a 
condition  subsequent"  (/?). 

Conditions  as  well  as  covenants  are  to  bo  construed  according  to 
the  real  intentions  of  the  parties  {q).  What  is  or  is  not  a  condition 
precedent  depends  not  merely  on  technical  words,  but  upon  the  plain 
intention  of  the  parties,  to  be  deduced  from  the  whole  instrument  (;•). 
The  Court  mil  not  decide  as  to  the  meaning  of  an  insensible  condition 
or  proviso  for  re-entry  (s) . 


(j)  Sobiiisoi  V.  Milne,  53  L.  J.,  Ch. 
1070,  per  North,  J. 

(/.•)  Dor  d.  Earl  of  Egremont  v.  Williams, 
11  Q.  B.  688. 

[1)  Blatchford  v.  Mayor,  S;c.  of  riymoufk, 
3  BiDg.  N.  C.  691  ;  43  R.  R.  765. 

(w)  Bac.  Abr.  tit.  Condition. 

(n)  Hayne  v.  Cummings,  16  C.  B.,  N.  S. 
4-.>l;  lOL.  T.  341. 


(o)  Thomas  v.  Packer,  1  H.  &  N.  669. 

Ip)  Cruise's  Dig.  XII.  tit.  1,  s.  6 ;  1  Inst. 
16  a,  237  a,  n.  1. 

{q)  Cole  Ejec.  407. 

(r)  liobcrts  V.  Brett,  11  H.  L.  Cas.  337  ; 
34  L.  J.,  Ch.  241. 

(.v)  Doe  d.  Wyndham  v.  Careic,  2  Q.  B. 
317  ;  Doe  d.  Darke  v.  Boicditch,  8  Q.  B. 
973. 
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A  condition  may  be  contained  in  the  same  deed  or  indorsed  upon  Ch.V.Sec.  ii. 

'^roiifioes  aiu' 
Conditions. 


the  deed ;  or  may  he  contained  in  another  deed  executed  the  same   Provisoes  and 


day  {t)  ;  a  condition  indorsed  upon  a  lease  before  the  sealing  and 
delivery  is  of  equal  force  with  a  condition  written  within  the  deed  {i.i) .  instrument 

Conditions  are  most  properly  created  by  using  the  word  "  con-  ^^J^™^^  ^^ 
dition,"  or  the  words  "  on  condition  ;  "  but  the  word  commonly  and  ^^  ^i^^t 
as  effectually  made  use  of,  is  that  of  "provided"  (.r).  The  words  ^'^^^''^'^^^^J' 
"  covenant "  and  "  condition,"  when  used  in  an  agreement,  do  not  created. 
necessarily  mean  a  covenant  under  seal,  or  a  condition  in  the  strict 
legal  sense  of  the  word,  but  may,  in  order  to  effectuate  the  intention 
of  the  parties,  be  construed  to  mean  "contract  or  stipulation "(?/) . 
If  a  proviso  or  condition  have  dependence  upon  another  clause  of  the 
deed,  or  if  the  words  of  the  lease  be  to  compel  the  lessor  to  do  some- 
thing, then  it  is  not  a  condition,  but  a  covenant  only  ;  as  if  there  be 
in  the  deed  a  covenant  that  the  lessee  should  scour  the  ditches,  and 
then  these  words  follow,  "  provided  that  the  lessor  should  carry  away 
the  earth."  If  the  words  run  thus  :  "  provided  always,  and  the 
lessee,  &c.,  doth  covenant,  &c.,  that  neither  he  nor  his  heirs  shall  do 
such  an  act;  "  this  is  both  a  condition  and  a  covenant  (::)  ;  so  if  the 
words  are  "  provided  always,  and  it  is  covenanted  and  agreed  between 
the  parties,  that  the  lessee  shall  not  alien,"  this  is  both  a  condition 
and  a  covenant ;  for  it  is  a  condition  by  force  of  the  proviso,  and  a 
covenant  by  force  of  the  other  words  {a) .  A  covenant  by  the  lessor 
for  quiet  enjoyment  by  the  lessee,  his  executors,  administrators  and 
assigns,  during  the  term,  he  or  they  paying  the  rent  thereby  reserved 
and  performing  the  covenants  on  his  and  their  part  contained,  is  not  a 
covenant  subject  to  a  condition  precedent  {b). 

Where  in  an  agreement  to  demise  lands  for  a  term  of  years  at  a  Condition  or 
certain  annual  rent,  in  which  there  was  no  clause  of  re-entry,  there 
was  a  stipulation  "  that  in  case  the  said  lessor  should  want  any  part  of 
the  said  land  to  build  or  otherwise,  or  cause  to  be  built,  then  the  lessee 
shall  give  up  that  part  of  the  said  land  as  should  be  requested  by  the 
lessor,  by  his  making  an  abatement  in  proportion  to  the  rent  charged ; 
and  also  to  pay  for  so  much  of  the  fence  at  a  fair  valuation,  as  he 
should  have  occasion  from  time  to  time  to  take  away,  by  his  giving  or 
leaving  six  months'  notice  of  what  he  intended  to  do ;  "  it  was  held, 
that  this  was  merely  a  covenant,  and  not  a  condition  {c).     But  where 

(0  Com.  Dig.  tit.  Condition  (A.  9).  [a)  Co.  Lit.  103  b. 

(«)   Griffin  V.  Stanhope,  Cro.  Jac.   -156  ;  (*)  P>(tu-son  v.  Byn;  Bart.,  h  B.  &  Adol. 

Goodright  d.  Nicholh  v.  Mark,  4  M.  &  S.  584;  39  R.   R.    560;  post,    Ch.   XVII., 

30  Sect.  8  b  ;  and  see  Lock  v.  Furze,  19  C.  B., 

/  \  QT,       rr-      1.    loo     n     T-*-    IT  N.  S.  96;  L.  R.,  1  C.  P.  441. 

(.r)  Shep.  Touch.  122;  Co.  Lit.  U6.  ^^.^  j^^^,  ^    „.^)^.^^^^  ^_   p^.^^.^^^^  2  ^^^^ 

{>/)  Hayn"  v.  Cumnnngs,  16  C.  B.,  N.  S.        13  •   g  ^qo.  40;  2  L.   J.,   C.   P.    103  ;  27 
421;   lOL.  T.  341.  r.    r.    539;    z>oc  d.    Wilson   v.    Abel,    2 

(--)  Shep.  Touch.  122  ;  Co.  Lit.  146.  M.  k  S.  -541  ;   1.3  R.  R.  343. 
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Chap.  Y. — The  Lease. 


Cn.V.  Sec.  1 1 .  f*^  proviso  in  a  lease  was,  that  in  case  tlie  lessor  at  any  time  shall  be 
Provisoes  and   dosirous  of  liaving  any  part  of  the  land  delivered  up  to  him  and  shall 

—  sign  three  nioutlis'  notice,  the  lessee  covenants  to  give  it  up,  and  that 

the  lessor  shall  and  may  take  peaceable  and  quiet  possession,  paying 
a  fair  compensation,  and  the  rent  being  reduced  at  a  certain  rate  per 
acre,  it  was  held  not  to  bo  a  covenant  merely  (d).  By  an  agreement 
for  a  lease  it  was  stipulated  and  conditioned,  that  A.  should  not  assign, 
ti-ansfer  or  underlet  any  of  the  premises,  otherwise  than  to  his  wife, 
child  or  children :  it  was  held,  that  by  such  clause  a  condition  was 
created  for  the  breach  of  which  the  lessor  might  maintain  an  eject- 
ment (r).  But  mere  words  of  agreement,  such  as  "the  tenant 
hereby  agrees  that  he  will  not  underlet  the  premises  without  the 
consent  in  writing  of  the  landlord  "  (/),  do  not  constitute  such  a 
condition  (//) . 

A  condition  that  assignments  should  be  left  with  the  solicitor  of  the 
ground  landlord  has  been  held  to  be  a  covenant  {h) . 

A  condition  which  does  not  concern  the  thing  demised,  but  is  only 
collateral,  does  not  run  with  the  land,  nor  with  the  reversion  ;  and  an 
assignee  of  the  lessor  cannot  sue  for  any  breach  of  it  {i) . 


"Ruuning 
with  tlio 
Lund." 


Schedule  of 

Fixtures, 
Furniture,  iS:c. 


When 
Schedule 
not  annexed, 
by  mistake. 


Sect.  12. — Scheduks,  Indorsoncnts,  8fc. 

"When  a  house  is  let,  together  with  fixtures,  furniture  or  other 
articles  therein,  it  is  usual  to  make  a  schedule  or  inventory  of  them, 
with  a  covenant  or  promise  from  the  lessee  to  re-deliver  them  at  the 
end  of  the  term.  Such  covenant  or  promise  will  give  the  landlord  a 
better  remedy  (with  clearer  evidence)  than  he  would  otherwise  have  (/.•). 
The  schedule  or  inventory  is  generall}'  written  at  the  foot  or  end  of 
the  lease,  or  it  is  indorsed  thereon,  or  annexed  thereto. 

Sometimes  by  oversight  or  mistake  a  schedule  refen-ed  to  in  a  deed 
as  annexed  thereto  is  not  in  fact  annexed  when  the  deed  is  executed. 
In  such  case  the  deed  will  operate  and  take  effect,  so  far  as  may 
be,  without  the  assistance  of  the  schedule  (/).  But  sometimes  it  is 
insensible  and  inoperative  as  to  part  without  the  aid  of  the  schedule  (ni) . 
The  articles  comprised  in  the  schedule  should  be  specified  in  such 
a  manner  as  to  prevent  all  doubt   as   to  what  was   intended  to  be 


{d)  Doe  d.  Gardner  v.  Kcnnard,  12  Q.  B. 
244. 

{A  Doe  d.  Bemiiker  v.  Jf'aff,  8  B.  &  C. 
308  ;  6  L.  J.,  K.  B.  185  ;  32  R.  R.  393. 

(/)  Shaw  V.  Cojfin,  14  C.  B.,  N.  S.  372. 

Q)  Crawley  v.  Friee,  L.  R.,  10  Q.  B. 
302 ;  33  L.  T.  203  ;  23  W.  R.  874. 

{/t)  Brooks  V.  Dri/sdale,  3  C.  P.  D.  r)2  ; 
37  L.  T.  467. 


(j)  Stevens  v.  Copp,  L.  R.,  4  Ex.  20  ; 
and  see  p.  188,  ante. 

(/t)  Dampicr  v.  Pole,  4  Exch.  678. 

(/)  Di/cr  V.  Green,  1  Exch.  71  ;  Dames 
V.  Heath,  3  C.  B.  938  ;  Dampier  v.  Pole,  4 
Exch.  678. 

(/»)  Weeks  V.  Maillardet,  14  East,  568  ; 
SelUn  V.  Priee,  L.  R.,  2  Ex.  189;  36 
L.  J.,  Ex.  93. 
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included  {ii).  When  they  are  numerous  and  comprise  items  of  small  Ch.V.  Sec.  12. 
value,  the  description  of  the  property  should  be  general  enough  to  Schedules,  in- 
include  all  the  items,  after  which  maybe  added  "  the  principal  articles 


whereof  are  particularly  enumerated  and  described  in  the  schedule  Articles 
hereimder  written,  or  hereunto  annexed,"  or  to  that  effect  (0).     E'^^t  ^iggcr^^din 
sometimes  the  schedule  may  be  referred  to  in  such  a  manner  as  to  Schedule. 
exclude  anything  not  therein  specified  {p). 

When  a  fine  or  premium  is  paid,  a  receipt  for  the  amount  should  Indorsements. 
be  indorsed  on  the  lease.     It  may  be  concisely  expressed  thus  : — 
"  Eeceived  of  Mr.  C.  D.  the  sum  of        pounds  as  within  mentioned."  Receipt  for 
No  receipt  stamp  is  necessary  in  addition  to  the  lease  stamp.  tion^ 

Attestation,  though  legally  unnecessary,  unless  the  lease  be  under  Attesta- 
a  power  {q),  is  not  unusual,  and  where  there  is  attestation,  the  usual  *^°°- 
attestation  clause  shoirld  not  be  omitted,  especially  when  the  lease  is 
granted  in  pursuance  of  a  power  {q) .      Alterations  in  the  deed  should 
be  specially  mentioned  in  the  attestation,  or  marked  in  the  margin 
with  the  initials  of  the  attesting  witnesses. 

It  sometimes  happens  that  after  a  deed  has  been  engrossed,  but  Alterations 
before   it   is   executed,  some   additional   covenant   or   stipulation   is  t^forrthe 
agreed  on,  which  cannot  be  conveniently  interlined.     In  such  case  Lease  is 
it  may  be  indorsed  on  the  lease,  and  referred  to  in  the  proper  place 
thus: — "See  back  (A)."      Memorandums  indorsed  upon   leases,  if 
made  previously  to  the  execution  of  the  lease,  are  considered  in  con- 
struction and  effect  as  part  of  the  instrument,  although  they  add  to  or 
change  the  provisions  of  the  deed  (>•) .     An  indorsement  upon  a  deed 
or  other  alteration  therein  is  taken  to  have  been  made  before  the 
execution  of  the  deed  and  to  be  parcel  of  it,  in  the  absence  of  proof  to 
the  contrary  (s).     It  is  no  objection  to  a  lease   that   an   alteration 
therein  was  made  and  signed,  after  the  lease  was  signed,  but  before  it 
was  sealed  and  delivered  {t), 

A  memorandimi  indorsed  upon  an  instrument  subsequently  to  its  AVhere  made 
execution,  although  it  refers  thereto,  is  to  all  intents  a  new  instru-  ^;^j^_ 
ment,  and  must  be  executed  and  stamped  accordingly  [u) . 

(«)   Wood  V.    Sowclife,    G    Excli.    407  ;  Goodrujht  d.  mdiolh  v.  3Iarh,  4  M.   &  S. 

Cort  V.  Sngar,  3  H.  &  N.  370  ;  Hutchinson  30  ;  Froglcy  v.  Earl  Lovelace,  1  Johns.  333. 

V  Jr«y   23  Beav    413;  cited  3  H    &  N.  ^^^  ^^^^^^^,.    ^_    j^-^j    j^     ^arth.    438; 
wii  1       %  ^-  ^."'^"^it  n-  T?  ^o  \^^}  '  Flint  V.  Brandon,  1   Bos.  &  P.,  N.  R.  73 

V  ill;,Tj  a  R  26?  '  ^°'  ^-  '^""""  ^-  C«'«««"-'-.  16  4  B.  745. 
[o)  Dyery.  Green,  1  Exch.  71.  (0  Ly^^rn  v.  Warrington,    1   Stark.  R. 
[p]    Woodv.  Rowclife,  6  Ex.  407  ;  BaJcer       1^2. 

V.  Richardson,  6  W.  R.  663,  contra.  («)  Reed  v.   Bcerc,    7    B.    &    C.   261  ;   2 

(?)  See  Law  of  Property  Amendment  C.  &P.  624;  31  R.  R.  190  ;  Hill  \.  Ration, 

Act,  1859  (22  &  '23  Vict.  c.  35),  s.  12.  cS  East,  373  ;  9  R.  R.  469  ;  French  v.  Patten, 

(»•)  Griffin  v.  Stanhope,   Cro.   Jac.   456  :  9  East,  351  ;  9  R.  R.  571. 
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Cn.V.Szc.  13. 

Stamps  on 

Ltascs. 


Sect.  13. — Stamp. 


Stamp  Act, 
1870. 


Stamp  Act, 
1S91. 


' '  Tinprcssccl ' 
Stamp. 


Adhesive 
Stamp. 

Amount  of 
Stamp. 


Stamp  on 
Counterpart. 


Stamp 
depends  on 
actual  Con- 
sideration. 


(a)   Gcnerallij. 

The  stamping  of  leases  and  agreements  for  leases,  which  was, 
before  the  1st  January,  1871,  regulated  by  a  number  of  complicated 
enactments,  was  from  that  date  regulated  by  the  consolidating  Stamp 
Act,  1870  (33  &  34  Yict.  c.  97),  as  amended  by  the  Inland  Ivevenue 
Act,  1876  (39  &  40  Vict.  c.  16),  s.  11,  and  the  Customs  and  Inland 
Eevenue  Act,  1888  (51  Vict,  c.  8),  s.  18,  which  latter  enactment  first 
made  it  an  offence  not  to  stamp,  tJie  penalty  being  impofied  on  the  lessee. 
In  1891  the  Stamp  Acts  were  once  more  consolidated  by  the  Stamp 
Act,  1891  (o4  &  55  Vict.  c.  39),  the  Acts  relating  to  the  sale  of 
stamps  and  the  allowance  for  spoiled  stamps  being  consolidated  in 
the  same  year  by  the  Stamp  Duties  Management  Act,  1891  (54  &  55 
Vict.  c.  38).  Extracts  from  tlie  Stamp  Act  are  set  out  at  lengtli 
hereafter  {x). 

The  stamp  must,  by  sect.  2  of  the  Stamp  Act,  1891,  be  an  "  im- 
pressed "  one  as  a  general  rule,  but  to  the  rule  there  are,  by  sect.  78, 
excej)tions  for  the  lease  of  a  house  for  not  more  than  a  year  at  the 
rate  of  not  more  than  10/.  a  year  (where  the  duty  is  one  penny)  and 
of  a  fiu-nished  house  or  apartments,  at  any  rent  exceeding  25/.  for  less 
than  a  year  (where  the  duty  is  2s.  6d.) — in  either  of  which  cases  the 
duty  may  be  denoted  by  an  adhesive  stamp  "  which  is  to  be  cancelled 
by  the  person  by  whom  the  instrument  is  first  executed." 

Careful  reference  must  be  made  to  the  schedule  tit.  Lease  (post, 
Appendix  A.),  to  discover  the  amount  of  the  Stamp  Duty  in  eacli 
case ;  but  it  may  be  mentioned  here  that  it  is  ordinarily  an  ad  valorem 
duty  rising  (1)  with  tlie  amount  of  the  rent  and  (2)  with  the  lengtli 
of  the  term  if  it  exceeds  35  years. 

The  stamp  duty  on  the  counterpart  or  instrument  executed  by  the 
lessee  and  handed  to  the  lessor  is  hy  the  schedule  to  the  Act  tit. 
"  Duplicate  or  Counterpart "  the  same  duty  as  that  chargeable  on  the 
lease  if  such  duty  does  not  amount  to  5s.,  and  5s.  in  any  other  case ; 
and  by  sect.  72,  if  the  counterpart  is  executed  by  the  lessor,  it  must 
be  either  stamped  as  the  lease  itself,  or  else  with  a  denoting  stamp, 
showing  that  the  lease  was  properly  stamped. 

Prior  to  the  Stamp  Act,  1870,  the  ad  valorem  stamp  duty  on  a 
lease,  or  agreement  for  a  lease,  was  to  be  regulated  by  the  con- 
sideration appearing  on  the  face  of  it,  although  it  might  not  be  that 
which  was  actually  paid  (//),  and  the  ad  valorem  duty  applied  only  to 


{x)  See  post,  Appendix  A. 

((/)  Bm/c  Y.  Brarlrh/ll,  M'Clel.   217;   13  Price,  455. 
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the  considerations  passing   between   the   lessor   and   lessee  (~)  ;    but  Ch.V.Sf.c.  lo. 
both  these  rules  were  abrogated  by  the  terms  of  the  schedule  to  the     ^^^;;^J^'' 

Act  of  1870,  tit.  "  Lease,"  which  are  repeated  in  the  schedule  to  the  

Act  of  1891. 

If  two  distinct  rents  be  reserved,  one  for  the  house  and  land,  and  Separate 
another  for  the  furniture  and  fixtures,  the  stamp  must  be  sufficient 
to  cover  both  {a).  Where  the  plaintiff  demised  a  slate  pit  at  S.  and 
stone  quaiTies  at  M.  to  the  defendant  to  hold  the  one  from  Ladj- 
daj,  1815,  and  the  other  from  Michaelmas,  1817,  for  the  several  terms 
of  fourteen  years  from  the  respective  dates  thereof,  at  the  yearly  rent 
of  70/.  for  the  slate  pit  and  130/.  for  the  quarries :  it  was  held,  that 
one  ad  valorem  stamp  on  the  aggregate  amount  was  sufficient,  as  the 
letting  must  be  considered  as  one  transaction,  there  being  no  evidence 
of  an  intent  by  the  parties  to  defi'aud  the  revenue  (h).  Again,  where 
a  lease  contained  a  demise  of  two  separate  farms,  with  two  habendums 
differing  from  each  other,  a  reservation  of  a  separate  rent  in  respect 
to  each  farm,  and  separate  covenants,  some  applying  to  one  farm  and 
some  to  the  other :  it  was  held,  that  one  ad  valorem  stamp  for  the 
amount  of  both  rents  was  sufficient  (r) . 

If  a  contract,  which  is  signed  by  one  party,  have,  previously  to  the  New  Stipula- 
signature  of  the  other,  inserted  in  it  a  new  stipulation,  it  is  entire,  and  Signature. 
requires  but  one  stamp  {d)  ;  and  where  an  instrument  contained  in  its 
general  terms  a  written  contract  or  demise  to  several  different  tenants 
for  different  estates  at  different  rents,  set  against  each  signature,  and 
one  stamp  only  appeared  on  the  paper  ;  the  Court  held,  that  it  was 
matter  of  circumstantial  evidence  to  which  contract  such  stamp  should 
be  applied  {e). 

It  was  formerly  the  law  that  if  a  lease  in  writing  contained  a  con-  Description 
tract  for  the  purchase  of  goods,  it  could  not  be  given  in  evidence  to  °  '^"'^' 
prove  the  sale  of  the  goods,  unless  it  had  a  lease  stamp  (/).  The 
97th  section  of  the  Act  of  1870  provided  for  this  case,  by  the  enact- 
ment that  where  part  of  the  consideration  consists  of  goods,  the  value 
of  the  goods  is  to  be  deemed  a  consideration  in  respect  of  which  the 
lease  is  chargeable  with  duty,  and  this  enactment  is  repeated  in 
sect.  76  of  the  Act  of  1891. 

A  lease  with  option  for  lessee  to  purchase  requires  but  one  stamp  as  Option  to 

^  ,   s  Purchase. 

a  lease  {(j) . 

The  draft  of  an  agreement  for  letting  premises  in  which  alterations  when  Stamp 
were  made,  and  which  was  finally  agreed  to  by  the  solicitors  on  both  E^itknce.''^ 

[z)  Boone  V.  MitchJl,  1  B.  &  C.  18.  {d)  Knlaht  v.  Cvockford,  1  Esp.  189  ;  5 

[a)   Coster  v.  CoicU)ig,  7  Bing.  456.  R.  R.  729. 

(*)  Boasc  V.  Jackson,  3  B.  &  B.  18.5.  (t)  Doe  d.  Coptcy  \.  I)ai/,  13  East,  241. 

[c)  Blount  V.  Pcarmau,   1    Bing.   N.    C.  (/)   Stone  v.  Rogers,  2  M.  &  W.  443. 

408  ;  1  Scott,  55  ;  and  see  Barry  v,  Ben  re,  (g)   Worthinoto'd  v.  Jt'"rri»qto».  5  C.  B. 

5A.  &E.  551.  G36. 

L.T.  14 


210 


CiiAP.  Y. — The  Lease. 


Ch.V.Sec.  13. 

Sidinps  on 

Leases. 


Objection  to 
Stamp  at 
Trial  by  tbo 
Oppii.sito 
Party. 


Objection  to 
Stamp  at 
Trial  by  tbe 
Court. 


sides,  but  was  never  signed,  is  not  admissible  as  evidence  of  an 
express  contract  without  a  stamp  (//),  So  a  rougb  imperfect  memo- 
randum of  an  agreement  to  become  surety  for  rent  must  be  stamped, 
and  will  exclude  oral  evidence  of  such  agreement  (/).  "Where  a  pro- 
jDOsal  was  made  in  wi-iting  by  A.  to  let  a  piece  of  land  to  B.  on  certain 
terms  contained  in  a  written  agreement  between  B.  &  C,  and  A. 
afterwards  agreed,  by  parol,  that  B.  should  have  the  land  upon  the 
terms  proposed  ;  it  was  held,  in  an  action  for  a  breach  of  the  agree- 
ment, that  the  original  proposal  was  receivable  in  evidence  without  a 
stamp  (/>•) .  A  written  paper,  signed  by  an  auctioneer,  and  delivered 
to  a  bidder,  to  whom  lands  were  let  by  auction,  containing  the  descrip- 
tion of  the  lands,  the  term  for  which  they  were  let  to  the  bidder,  and 
the  rent  payable,  but  not  the  lessor's  name,  was  held  necessary  to  be 
stamped  (/ )  :  but  a  similar  paper  not  signed  by  the  auctioneer,  or  any 
of  the  parties,  was  held  not  to  be  such  a  minute  of  the  agreement  as 
was  required  to  be  stamped,  nor  such  a  writing  as  would  exclude 
parol  evidence  {/n).  Where  there  was  a  parol  agreement  to  demise 
certain  premises  upon  the  terms  and  conditions  contained  in  a  lease 
of  the  same  premises  granted  by  the  lessor  to  another  person  ;  it  was 
held,  that  in  an  action  by  the  lessor  against  the  lessee  for  rent  and 
non-repairs,  the  lease  could  not  be  read  in  evidence  unless  it  was 
stamped  {ii).  Though  an  oral  lease  for  three  years  may  be  good,  yet 
if  it  be  reduced  into  writing  it  must  be  stamped,  or  it  will  not  be 
receivable  in  evidence  (o). 

Where  a  document  is  offered  in  evidence,  and  it  is  objected  to  by 
the  opposite  party  on  the  ground  that  it  is  not  sufficiently  stamped, 
proof  of  that  lies  on  the  party  who  makes  the  objection,  it  being  a 
fact.  The  objection  is  one  of  a  preliminary  nature  to  be  decided  by 
the  judge  (not  by  the  jury),  who  will,  immediately  upon  the  objection 
being  taken,  permit  evidence  to  be  interposed,  and  arguments  adduced, 
to  prove  or  disprove  the  sufficiency  of  the  stamp. 

Under  sect.  16  of  the  Stamp  Act,  1870,  reproducing  sect.  28  of  the 
Common  Law  Procedure  Act,  1854,  it  was  the  duty  of  the  officer  of 
tJtc  Court  whose  duty  it  was  to  read  any  instrument  to  call  the  atten- 
tion of  the  Court  to  any  omission  or  insufficiency  of  the  stamp  thereon  ; 
but  by  sect.  14  of  the  Stamp  Act,  1891  (54  &  55  Vict.  c.  39),  "  notice 
shall  be  taken  by  thejudgo,  arbitrator  or  referee,"  as  the  case  may  be, 
of  any  such  omission  or  insufficiency,  whereupon,  on  payment  to  the 
officer  of  the  Court  whose  duty  it  is  to  read  the  instrument,  of  certain 
penalties,  it  may  be  received  in  evidence. 


{h)  Chadwich  v.  Clarke,  1  C.  B.  700. 
(i)   Glover  v.  Ilalkctt,  2  H.  &  N.  487. 
(/.)  Ih-aut  V.  Broun,  A  B.  &  C.  665. 
(/;  Puamhottom  v.  Mortley,   2  M.    &   S. 
445  ;  15  R. E.  304. 


{m)  Emmloitom  v.  Tunlridge,  5  M.  &  S. 
434  ;   15  R.  R.  302. 

(h)  Turner  v.  rower,  7  B.  &  C.  625  ;  1 
Mod.  &  M.  131. 

(o)  Grosser  v.  FhilHjJs,  Bull.  N.  P.  269. 
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By  E.  S.  C.  Ord.  XXXIX.,  Eule  8  (taken  from  sect.  15  of  the  Ch.V.Sec.  la. 
Common  Law   Procedure   Act,    1854),    "a  new  trial  shall  not   be     ^^^'^'H^"" 
granted  by  reason  of  the  ruling  of  any  judge  that  the  stamp  upon  ^^  ^^^  r^^.-^^ 
any  document  is  sufficient,  or  that  the  document  does  not  require  a  on  Stamp, 

,  ,,  objection. 

stamp.  ■■ 

The  decision  of  the  judge,  however,  against  the  sufficiency  or  in 
favour  of  the  requirement  of  a  stamp  may  be  reviewed  {p). 

(b)  Sfampi)i(/  after  Execution,  or  for  purposes  of  Ecidence, 

By  the  Stamp  Act,  1891,  s.  15  (re-enacting  sect.  15  of  the  Act  of  Stamping 
1870),  an  unstamped  or  insufficiently  stfimped  instrument  may  be  Execution. 
stamped  after  execution,  on  payment  of  the  unpaid  duty  and  a 
penalty  of  10/.,  and,  in  case  the  duty  exceeds  10/.,  of  5  per  cent, 
interest  on  the  unpaid  duty  from  the  day  of  execution  up  to  the 
time  when  the  interest  is  equal  to  the  unpaid  duty.  Where  an 
instrument  is  not  required  by  law  to  be  stamped  within  a  particular 
time  after  its  execution,  the  Court,  upon  its  being  offered  in  evidence, 
will  not  inquire  when  the  stamp  was  affixed,  nor,  if  a  penalty  was 
incurred,  whether  the  proper  penalty  was  paid  on  the  stamping  {q)  : 
and  if  an  instrument  has  been  originally  unstamped,  but  has  been 
stamped  on  payment  of  the  penalty,  it  is  admissible  in  evidence, 
though  the  receipt  for  the  penalty  has  been  erased ;  provided  it  be 
proved  that  such  receipt  has  been  indorsed  on  it ;  it  is  not  necessary 
to  prove  the  commissioners'  signature  to  such  a  receipt  (/•) , 

By  sect.  14  of  the  Stamp  Act,  1891  (re-enacting  sect.  14  of  the  Act  Stamping  for 
of  1870),  an  unstamped  lease  (amongst  other  documents),  if  tendered  Evidence.^ 
in  evidence  in  any  Court  of  Civil  Judicature  in  England,  may  be 
received  in  evidence  on  payment  to  the  officer  of  the  Court  of  the 
amount  of  unpaid  duty,  and  the  penalty  payable  on  stamping  tlie 
same,  and  a  further  sum  of  1/. 

Under  prior  Stamp  Acts  it  had  been  held  (.s),  that  in  a  case  of  Lease  before 
stamping  after  execution,  the  proper  stamp  to  be  apyjlied  was  that  ^^Lw^r 
which  was  necessary  at  the  time  the  stamp  was  actually  fixed.     But  stamped 
the  Stamp  Act,  1870,  s.  17,  expressly  enacted  that  "  save  as  aforesaid  "  Law  at  Time 
\_i.e.,  save  as  in  sects.  15,  16,  mentioned],  "  no  instrument  executed  in  of  Execution. 
any  part  of  the  United  Kingdom  shall,  except  in  criminal  proceedings, 
be  pleaded  or  given  in  evidence,  or  admitted  to  be  good,  useful  or 
available,  in  law  or  equity,  unless  it  is  duly  stamped  in  accordanec 
uifh  t//e  laic  m  force  at  the  time  u-Jien  it  ivas  first  credited"  {t),  and 

(p)  Siordct  V.  Kuczynshi,  17  C.  B.  251  ;  [s)  Buckworth  v.  Simpson,  1  C.  M.  &  R. 

25  L.  .T.,  C.  P.  2.  834  ;  J)eacon  v.  Penniall,  2  Exch.  320. 

{q)  Rex  V.  Freston,  5  B.  &  Ad.  1028.  ,-/>,, 

(r)  Apothecaries'  Co.  v.  Fer»yhouffh,  2  C.  (0  See  this  enactment  acted  on  in  CInrJce 

&  P.  438.                                  ■  V.  Fochr,  3  Q.  B.  D.  170. 

14  (2) 
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this  enactment  is  repeated  in  sect.  14,  sub-sect.  4,  of  tlie  Stamp  Act, 
1891. 

(c)   SfainpiJHj  to  escape  Penal///. 

The  15tli  section  of  the  Stamp  Act,  1891,  re-enacting  the  18th 
section  of  the  Customs  and  Inland  Revenue  Act,  1888  (51  &  52  Vict, 
c.  8),  contains  provisions  of  the  utmost  importance  in  respect  to  the 
stamping-  of  leases  or  agreements  for  leases  executed  after  the  passing 
of  the  Act,  i.e.  on  or  after  the  IGth  of  May,  1888.  Prior  to  the  Act 
of  1888,  although  a  debt  for  the  stamp  duty  accrued  to  the  Crown 
upon  the  execution  of  these  documents,  and  although,  as  we  have 
seen,  they  could  only  have  been  stamped  after  execution  on  payment 
of  certain  penalties,  there  was  no  express  penalty  for  not  stamping 
them,  and  neither  omission  to  stamp,  nor  insufficient  stamping, 
appears  to  have  constituted  any  offence  in  law. 

The  loth  section  of  the  Stamp  Act,  1891  {a),  re-enacting  the  18th 
section  of  the  Act  of  1888,  creates  the  offence  of  not  stamping  a 
lease  by  the  provisions  that  unless  it  is  written  on  duly  stamped 
material  it  must,  in  ordinary  cases,  be  properly  stamped  within  thirty 
days  after  execution,  otherwise  the  lessee  incurs  a  fine  of  ten  pounds, 
and  f  lU'ther  enacts,  that  in  addition  to  the  penalty  payable  on  stamping 
it,  there  shall  be  paid  a  further  penalty  equivalent  to  the  stamp  duty, 
unless  a  reasonable  excuse  for  the  delay  in  stamping,  &c.,  be  afforded 
to  tlie  satisfaction  of  the  Inland  Revenue  Commissioners,  or  of  the 
Court,  judge,  arbitrator  or  referee  before  whom  it  is  produced. 

The  Commissioners  of  Inland  Revenue,  however,  may,  if  tlioy 
think  fit,  at  any  time  after  the  first  execution  of  the  lease,  mitigate  or 
remit  any  penalty  payable  on  stamping — a  limit  of  three  months  for 
mitigation  or  remission,  imposed  by  the  15th  section  of  the  Act  of  1891, 
being  repealed  by  sect.  15  of  the  Finance  Act,  1895  (58  &  59  Vict. 
c.  16). 

The  15th  and  other  material  sections  of  the  Stamp  Act,  1891,  are 
printed  at  lengtli  in  Appendix  A.,  post. 


Sealing  is 
essential  to 
Execution  of 
Lea.so  by 
Deed. 


Sect.  14. — Execution  of  Lease. 
AVliere  a  lease  is  by  deed,  the  respective  parties  should  seal  and 
deliver  it,  for  an  instrument  not  under  seal  is  no  deed  {x).  One  piece 
of  wax  may  be  the  seal  of  several  persons,  but  it  must  appear  by  the 
deed  and  profess  to  be  tlio  seal  of  each(//).  It  is  not,  however, 
absolutely  essential  that  there  should  bo  either  wax  or  wafer ;  it 
seems  to  be  enough  that  there  should  be  an  impression  on  the  parch- 
ment or  paper,  with  the  intent  of  sealing  (~).     The  method  of  our 

(«)  See  the  section  at  length,  with  ex-  (y)  Coach  v.  Goodman,  2  Q.  B.  580. 

tracts  from  the  schedule,  i)ost,  App.  A.  \z)  See  Req.  v.  Trustees  of  Covent  Garden, 

(x)  1  Steph.  Com.  492.  7  Q.  B.  D.  238,  n. 
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Saxon  ancestors  was  for  such  as  could  write  to  subscribe  their  names,  Ch.V.Sec.14. 
and,  whether  they  could  write  or  not,  to  affix  the  sign  of  the  cross,    ^-'YjJse'.  "^ 

which  custom  illiterate  persons  for  the  most  part  to  this  day  keep  up   

by  signing  a  cross  for  their  mark,  when  unable  to  write  their  names. 
A  deed  is  well  executed  by  an  illiterate  person,  if  it  be  signed  by 
a  third  person  at  his  request  and  in  his  presence,  and  sealed  and 
delivered  by  him.  It  need  not  be  read  over  to  him,  unless  he 
requires  it  {a) . 

It  is  a  point  on  which  authorities  are  at  variance,  whether  the  Whether 
Statute  of  Frauds  (29  Car.  2,  c.  3)  {b),  requii-es  leases  by  deed  to  be  DceTmLt 
signed  {<).     The  preponderance  of  authority  {d)  seems  to  be  in  favour  t»e  signed. 
of  the  sigrnatm'e  not  being  uecessar>\ 


A  lessee  entering  and  holding  under  a  lease  not  executed  by  his  Failure  of 

Lessor  to 
execute. 


landlord  is  not  estopped,  in  an  action  by  the  assignee  of  the  lessor,  ^^^^°''  *° 


from  showing  such  want  of  execution  by  the  lessor  {c) .  Where  a 
lease  for  a  term,  containing  a  covenant  to  repair-  during  the  tcnn, 
although  executed  by  the  lessee,  is  not  executed  by  the  lessor,  the 
lessee  is  not  bound  by  the  covenant,  for  the  lease  being  void  he  has 
not  had  the  consideration  for  his  covenant  (/).  And  it  seems  that 
such  lessee  would  uot  be  bound  by  such  a  covenant  by  the  fact  of  his 
having  enjoyed  the  premises  for  a  period  of  years  equal  to  those  which 
the  term  would  have  comprised,  if  it  had  been  granted,  if  he  We^s  not 
bound  during  its  continuance  (f/) .  But  he  may  be  liable  upon  an 
implied  tenancy  on  the  like  terms  and  conditions  as  those  expressed 
in  the  lease. 

The  lease  must  also  be  delivered  either  by  the  parties  themselves  Delivery, 
or  by  their  attorney  authorized  by  a  power,  for  merely  sealing  does 
not  make  a  deed :  the  delivery  is  also  expressed  in  their  attestation 
"  sealed  and  delivered,'^  for  delivery  makes  it  a  lease.  Almost  any 
manifestation,  however,  of  tlie  party's  intention  to  deliver,  if  accom- 
panied by  an  act  importing  the  same,  will  constitute  a  delivery.  But 
when  it  is  intended  that  the  lease  shall  not  take  effect  as  a  demise 
until  something  is  done  by  the  lessee — e.g.,  payment  of  the  premium 
or  of  the  expenses — the  lease  should  be  dehvered  only  as  an  escrow.  Escrow. 
i.e.,  conditionally  to  take  effect  as  a  lease  upon  the  performance  of 
what  is  so  to  be  done  (//).     Although  sealed  and  delivered  and  attested 

{ii)  Rex  V.  L(j)Hjiwr,  1  N.  >)>:  M.  577.  ten,  2  B.  &  Ad.  822;  1  L.  J.  (N.  S.),  K.  B. 

(A)  Ante,  p.  143.  5:3GR.  R.  761. 

{c)   Cooch    V.    Goodman.    2    Q.    B.  )80  ;            ^t,'          -tr  ,  °  ,  q     ti-  ;;          n             / /< 

.^ 'r           TT'i-           .  Tir    t    /-I    orM  V.  .SA«/7-o,  lelv.  18  ;   It  atler  \.  JJcan  (did  t. 

Avehtiev.  Ii  hissoii,  4  M.  a:  (x.  801.  j.  ,-       . ',    ^           ,,,^      t-  •            t>  i 

'  of  ^  or  inch,  Owen,  136;  Kiiipe  r.  Fahmr, 

[d)  Williams  on  Real  Property,  p.  142  ;  9  Wils.  132  ;  rUman  v.  Ti'oodLuri/,  3  Exch. 

Leake  on  Contracts,  p.  77.  4  ;  Swuiman  v.  Ambler,  8  Exch.  72. 

(1?)    CardweU  v.  Lucas,  2  M.  k  W.  Ill  ;  {(/)  Tit  man  v.  ll'uodhiiri/  and  Siratmaii  v. 

6  L.  J.  (N.  S.),  Ex.  52;    46  R.  R.  ;)09;  Atubkr.  supra. 

iSoprtuti  V.  Skiirro,  Yelv.  19  ;  Itose  v.  I'oul-  (/<)  Shep.  Touch.  58,  59. 
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Ch.v.Sec.  14.  in  the  usual  manner,  parol  evidence  is  admissible  to  show  that  it  was 
only  to  operate  as  an  escrow,  until,  &c.  (/).  Whetlior  it  was  intended 
to  operate  as  a  deed,  or  only  as  an  escrow,  is  a  question  of  fact  for  the 

jury  (/.•). 

An  attorney  or  agent  to  execute  a  deed  in  the  absence  of  his  prin- 
cipal must  be  authorized  by  deed  (/),  and  he  must  execute  it  in  the 
name  of  his  principal,  or  in  his  own  name,  adding  such  words  as  show 
that  he  acts  solely  as  the  agent  of  his  principal  {m).  If  an  unautho- 
rized person  seal  and  deliver  a  deed  in  the  name  and  on  behalf  of  one 
of  the  parties,  and  the  party  himself  deliver  it  afterwards,  he  thereby 
adopts  the  sealing,  and  makes  it  his  own  deed  («). 

Every  deed  is  taken  to  be  delivered  on  the  day  it  bears  date,  unless 
the  contrary  be  proved  (o) ;  and  if  proved,  it  operates  only  from  the 
time  of  execution  ( p)  :  but  if  the  date  be  false  or  impossible,  the 
delivery  ascei^tains  the  time  of  it(7').  Parol  evidence  is  admissible 
to  show  that  a  written  contract  which  has  no  date  was  not  intended  to 
operate  from  its  delivery,  but  from  a  future  uncertain  period  (r) . 

The  last  requisite  is  the  attestation  or  execution  of  the  lease  in  the 
presence  of  wdtnesses,  though  this  is  generally  necessary  rather  for 
the  preservation  of  the  evidence,  than  to  constitute  the  essence  of  the 
deed.  But  if  tlie  lease  be  made  in  pursuance  of  a  power,  it  must  be 
executed  and  attested  as  required  by  the  power,  or  by  the  Law  of 
Property  Amendment  Act,  1859  (22  &  23  Vict.  c.  35),  s.  12  («).  And 
when  it  requires  to  be  registered  in  Middlesex  or  Yorkshire  (infra, 
Sect.  15),  the  "memorial"  required  by  sect.  5  of  the  Yorkshire 
Pegistries  Act,  1884,  must,  by  sect.  6  of  that  Act,  be  attested  by  one 
witness  or  more,  "  one  of  whom  at  least,"  by  sect.  6  of  the  Act, 
"  shall  have  been  a  witness  to  the  execution."  In  the  North  Piding 
two  witnesses  were  necessary  prior  to  the  Act  of  1884  {f). 


Attestation 
by  Witnesses 


(0  Sec  Giuh/cn  v.  Bessett,  6  E.  &  B.  9SG  ; 
Boivket-  V.  Bm-chkin,  11  M.  &  W.  129; 
Fiirness  v.  M((]:,  '27  L.  J.,  Ex.  34  ;  MtUer- 
ship  V.  Brookfs.  5  H.  &  N.  797  ;  29  L.  J., 
Ex.  3G9  ;  Muryroi  v.  Earl  of  Slair.  2  B.  & 
C.  82 ;  3  D.  &  R.  278  ;  20  R.  R.  282  ; 
DarUs  v.  Jours,  17  C.  B.  025,  G34. 

(/.•)  Bomford  v.  Wtdton,  L.  R.,  3  C.  P. 
167,  174. 

(/)  Jfarrisou  v.  Jaclmi.  7  T.  R.  207  ;  4 
R.  R.  422  ;  Berkdnj  v.  llarch/.  5  B.  &  C. 
355  ;  8  D.  k  R.  102  ;  4  L.  J.^  K.  B.  184  ; 
29  R.  R.  2G1. 

(w)  M'Ard/c  V.  Irish  lod'uie  Co.,  15  Ir. 
Cora.  L.  R.  146. 

(h)  Tupper  v.  Foidke-'',  9  C.  B.,  N:  S. 
797. 


(o)  Co.  Lit.  3G  :  2  Blac.  Com.  307. 

Ip)  Cooper  V.  liobhison,  10  M.  &  W.  G94 
Shaiv  V.  Kaij,  1  Exch.  4 12  ;  Bird  v.  Baker 
1  E.  &  E.  12  ;  28  L.  J.,  Q.  B.  7  ;  Jeron  v 
Tomkinm),  1  H.  &  N.  19G,  206  ;  Steele  v 
Mart,  4  B.  &  C.  272  ;  28  R.  R.  2.56 
Broune  v.  Burton,  5  D.  &  L.  289. 

[q)  jritrrai/  v.  £arl  Stair,  2  B.  &  C.  82 
Boukn-  V.  Bimhkin,  11  M.  &  W.  128 
Doe  d.  Ganions  v.  Knight,  5  B.  &  C.  671 
29  R.  R.  35.') ;  Hare  v.  Horton,  5  B.  &  Ad 
715;  39  R.  R.  633;  Goodriyht  v.  Grecjory, 
Lofft,  339  ;  Goodriqht  d.  Carter  v.  Stra- 
phan,  Cowp.  201  ;  Lofft,  763. 

(>•)  Davis  V.  Jones,  17  C.  B.  625. 

(s)  Post,  Sect.  19. 

(/)  Post,  Sect.  15. 
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Ch.V.Sec.  15. 
Meqistry  of 

Sect,  lb.— Registration  of  certain  Leases  in  Middlesex,                ^''^'feases  ^'' 
YorJcs/iirc  and  Bedford  Levels.  

If  the  demised  premises  be  situate  in  Middlesex,  Yorkshire,  or  the  In  Middlesex. 
Bedford  Levels,  and  if  the  lease  be  not  at  a  rack  renter  for  more  than 
21  years  in  Middlesex,  or  for  more  than  21  years  in  Yorkshire,  or  for 
more  than  7  years  in  the  "  Bedford  Levels,"  registration  will  be 
necessary  to  give  it  force  against  subsequent  purchasers  or  mortgagees. 
This  registration  is  provided  for  in  Middlesex  by  the  Middlesex 
Eegistry  Act,  1708  (7  Ann.  c.  20),  s.  17  of  which  is  as  follows  :— 

This  Act  shall  not  extend  to  any  copt/hold  estates,  or  to  leases  at  a  rack  Leases,  kc, 
rent  {u),  or  to  ant/  lease  not  exceeding  one-and-twenfy  years,  ichere  the  actiicd  '^^^^^^^^^^^^l 
possession   and  occupation   goeth  along    iviih    the   lease,    or  to  any  of  the  registered. 
chambers  in  Serjeants'  Inn,  the  Inns  of  Court  or  Inns  of  Chancery  ;  any- 
thing in  this  Act  contained  to  the  contrary  thereof  in  anywise  notwith- 
standing. 

Leases  not  comprised  in  this  very  extensive  exception  may  be 
registered  in  such  manner  as  is  dii-ected  by  the  Act,  as  amended  by 
the  First  Schedule  of  the  Land  Eegistry  (Middlesex  Deeds)  Act,  1891 
(54  &  55  Vict.  e.  64),  and  also  in  accordance  with  the  Land  Eegistry 
(Middlesex  Deeds)  Eules,  1892;  and  every  such  lease  "shall  be 
adjudged  fraudulent  and  void  "  (.r),  against  any  subsequent  purchaser 
or  mortgagee  for  valuable  consideration,  unless  a  memorial  thereof 
be  registered  as  by  the  Act  is  directed  before  the  registering  of  the 
memorial  of  the  deed  or  conveyance  under  which  such  subsequent 
purchaser  or  mortgagee  shall  claim. 

The  Yorkshire  Eegistry  Act,  1884  (47  &  48  Vict.  c.  54),  consolidat-  Yorksliire. 
ing  and  amending  2  &  3  Ann.  c.  4 ;  5  &  6  Ann.  c.  18,  and  6  Ann. 
c.  -35,  8.  34  (West  Eiding),  6  Ann.  c.  35  (East  Eiding),  and  8  Geo.  2, 
c.  6   (North  Eiding),  contains  similar   enactments  with   respect   to 
hereditaments  in  Yorkshire. 

The  excepting  clause,  sect.  28,  is  as  follows : — 

"  Nothing  in  this  Act  contained  shall  be  deemed  to  extend  to  any  copy- 
hold hereditaments,  nor  to  any  lease  not  exceeding  twenty-one  years,  or 
any  assignment  thereof  -where  accompanied  by  actual  possession,  from  the 
making  of  such  lease  or  assignment." 

By  sect.  31  of  the  Act  the  registry  offices  are,  as  under  the  repealed  Registry- 
Acts,  at  Northallerton  for  the  North  Eiding,  at  Beverley  for  the  East  Yorktli^. 
Eiding,  and  at  Wakefield  for  the  West  Eiding. 

(«)  I.e.  a  rent  of  the  full  annual  value  [x)  See  TFormaldx.  M((itl:(iid,  35  L.  J., 

of  the  thmg  demised.  Ch.  69  ;  13  W.  R.  832. 
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Chap,  V. — The  Lease. 


C'h.V.  Sic.  lo- 

Jiff/ixtri/  of 

Middlesex,  l^c. 

Leases. 

In  the  Bed- 
ford Level. 

Cases  decided 
upon  the 
Middlesex, 
Yorkshire  and 
Bedford  Level 
Registry  Acts. 


By  15  Car.  ;2,  e.  17,  s.  8,  no  lease  out  of  or  upon  ninety-five 
tliousand  acres  [of  the  Bedford  Level],  except  leases  for  seven  years  or 
under  in  j)ossessio)i,  is  of  any  force  but  from  the  time  it  is  entered  with 
the  registrar,  as  thereby  directed. 

A  lessee  of  land  in  the  Bedford  Level  cannot  object  to  an  action 
by  his  landlord  for  a  breach  of  covenant  in  not  repairing,  that  the 
lease  was  void  by  statute  for  want  of  being  registered,  as  the  Act  does 
not  avoid  it  as  between  the  parties  themselves,  but  only  postpones  its 
priority  with  respect  to  subsequent  incumbrancers  registering  their 
title  before  {y).  All  leases  by  deed  for  a  valuable  consideration  not 
expressly  excepted  are  subject  to  the  provisions  of  the  Middlesex  and 
Yorkshire  Acts.  Therefore,  where  lands  within  a  register  county  are 
demised  by  way  of  mortgage,  the  mortgagor  to  enjoy  the  same  until 
default  in  payment  of  the  principal  and  interest,  the  deed  requires 
registration  {z).  But  a  deposit  of  a  lease  with  or  without  a  memo- 
randum in  writing,  by  way  of  equitable  mortgage  of  lands  in  Middle- 
sex, need  not  be  registered,  not  being  a  "  deed  or  conveyance  "  within 
the  moaning-  of  the  Middlesex  Eegistry  Act  (7  Ann.  c.  20)  {a), 
although  actual  or  constructive  notice  thereof  will  in  equity  affect  a 
subsequent  purchaser  (I'y).  A  fiu'ther  charge  which  is  not  registered 
will  be  postponed  to  a  subsequent  mortgage  which  is  registered  (r). 
The  mere  receipt  of  rent  would  not,  it  seems,  be  deemed  an  actual 
possession  and  occupation  within  the  Registry  Acts  {d) .  A  lease 
within  tlie  exception  of  these  Acts  will  so  continue,  notwithstanding  it 
may  afterwards  become  a  valuable  and  saleable  interest  {e) .  Register- 
ing an  assignment  is  not  registering  the  lease  {/).  In  registering  an 
assignment  of  a  lease,  the  parcels  ought  to  be  inserted  in  full,  and  it 
is  not  enough  to  refer  to  them  as  being  described  in  the  lease  (g).  A 
memorial  of  an  assignment  of  lease  indorsed  on  the  lease  was  tendered 
for  registration  to  the  registrar  for  Middlesex,  under  the  Middlesex 
Eegistry  Act,  1708  (7  Ann.  c.  20),  in  the  following  form:  "An 
indentui-e  of  assignment."  Then  followed  a  statement  of  the  date 
and  parties  to  the  assignment,  "  assigning  all  that  brick  messuage," 
&c.  (specifying  the  premises  and  giving  a  full  description  of  them  as 
to  locality  and  occupation),  "by  the  descrij)tion  of  the  messuage  or 
tenement,  out-offices  and  premises,  comprised  in  and  demised  by  the 


(y)  EodsoHY.  Sharpe,  10  East,  350;  10 
E.  R.  324. 

(c)  Rigge  on  Registration,  88,  n.  (o)  ; 
Wilson  on  Registration,  29. 

{(()  Sampler  v.  Cooper,  2  B.  &  Adol. 
223  :  36  R.  R.  552  ;  Wriyht  v.  Slamjield, 
27  Beav.  8;  28  L.  J.,  Ch.  183.  But  see 
Keve  V.  Pennell,  and  Hunt  \.  Xeve,  33 
L.  J.,  Ch.  19;  2  Hem.  &  M.  170; 
Wormaldv.  Maitlaiid,  35  L.  J.,  Ch.  69* 
13  W.  R.  832. 

[b)    Wormald  v.  Mnithnid,  supra. 


(r)  Moore  v.  Culverhouse,  27  Beav.  639  ; 
29  L.  J.,  Ch.  419;  Neve  v.  FciDiell,  and 
Jfioit  V.  Xere,  contra. 

{d)  Fury  v.  Sinilh,  1  Huds.  &  Br.  735, 
751. 

{e)  Wilson  on  Registration,  20. 

(/)  Honeyeomh  d.  Ualpcn  v.  JFaldrcii,  2 
Stra.  1064 ;  Fleming  v.  Neville,  Hayes, 
23 ;  Fury  v.  Smith,  1  Huds.  &  Br.  735, 
755. 

{g)  Sug.  V.  &  P.  731  (14th  ed.). 
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within-written  indenture  of   lease,  with  the   appurtenances."     The  Ch.V.Sec.  15. 
memorial  did  not  state  the  date  of  the  lease  itself  or  the  parties  to  ^^^^^'fry  of 

Middlesex,  SjC. 

it.  It  appeared  on  affidavit,  in  support  of  a  rule  for  a  mandamus  to  Lemcs. 
the  registrar  to  register  this  memorial,  that  the  full  description  of  the 
premises  was  taken  from  the  lease :  it  was  held,  that  the  memorial 
did  not  comply  with  the  requirements  of  the  Middlesex  Eegistry  Act, 
1708  (7  Ann.  c.  20,  s.  6),  as  it  did  not  show  that  the  premises  were 
described  in  such  manner  as  the  same  were  expressed  in  the  deed  to  be 
registered,  or  in  the  lease  thereby  referred  to.  It  was  also  held,  that 
where  the  deed,  of  which  a  memorial  is  to  be  registered,  is  indorsed 
on  an  earlier  deed,  it  is  not  sufficient  to  describe  the  premises  by  such 
memorial  in  the  terms  used  in  the  earlier  deed,  without  express  refe- 
rence to  it,  if  the  deed  to  be  registered  describes  the  premises  simply  by' 
reference  to  the  earlier  deed  (/?).  Where  there  were  two  assignments 
of  the  same  lease  of  certain  premises  in  Middlesex,  and  the  last  executed 
was  registered  first,  it  was  held  that  at  law  the  deed  last  registered 
must  be  considered  as  fraudulent  and  void,  under  sect.  1  of  the 
Eegistry  Act  of  1708,  although  the  party  claimiug  under  the  second 
assignment  knew,  when  it  was  executed,  of  the  prior  execution  of 
the  first  assignment  (/).  So  a  mortgage  of  leaseholds  in  Middlesex, 
which  is  registered  there  before  a  prior  judgment  obtained  against  the 
mortgagor,  and  registered  in  the  Common  Pleas  (but  not  in  Middlesex 
until  after  the  mortgage),  will  take  precedence  of  the  judgment  and 
any  elegit  thereon  (/.•) .  The  enrolment  of  a  lease  granted  by  the 
Duke  of  Cornwall  is  evidence  in  the  same  manner  as  if  it  had  been 
granted  by  the  Crown,  when  there  was  no  Duke  of  Cornwall  (/). 

Elaborate  provisions  have  been  made  by  the  Land  Eegistry  Act  of  Reg-istration 
1862  (25  &  26  Vict.  c.  53),  and  subsequently  by  the  Land  Eegistry  ^J^^""^' 
Act  of  1875  (38  &  39  Vict.  c.  87),  which  supersedes  it,  for  the  regis-  gistryActs. 
tration  of  titles  generally  ;  but  these  Acts,  unlike  the  particular  Acts 
above  referred  to,  are  simply  permissive.     The  Middlesex  and  York- 
shire Eegistration  Acts  do  not  apply  to  land  registered  under  either  of 
the  general  Acts  {m) .     Leasehold  land  may  not  be  registered  under  the 
Act  of  1875,  unless  it  be  held  under  a  lease  which  is  either  imme- 
diately or  mediately  derived  out  of  land  of  freehold  tenure  (sect.  2). 
Sects.  11 — 16  refer  specially  to  the  registration  of   leasehold  land, 
and  sect.  11  appears  to  allow  registration  of  leases  for  lives  or  for  a 

(/()  Scff.   V.   Registrar   of  Middlesex,   15  (/)  PiOice  v.  Broitoii,  8  B.  &  C.  755  ;  32 

Q.  B.  976.  R.  E.  5'21.     In  the  Duchy  of  Lancaster, 

...    _       1    -n  7-  J 11         r  -D    p    A  see  Kiiinerslry  V.  Orpe,   1  Dou"'.   5G.     As 

(0  Boe  d.  Rohnmn  v.  Alhop   .,  B.  &  A.  ^^  registration  of  conveyances,  see  Lc  Xcve 

42  ;  Eheyy.  I.,,tycns  »  Hare,  159  ;    IJar-  ^_  ^»^^-^^      3  ^^j^_  ^.^  .^^^^^;  ,^3^     ^.^^^ 

\'!''^?!y-   ^'fT'\-^    5°^'-   ^^^  t?^'       V.   mdd,   2    Atk.    275;  Jolland  v.    Stain- 
Carlisle  X.  JUialey,  L.  R.,  2  H.  L.  Gas.       ^^^..^^       3  y^^^   ^^3     ^^^„,.,,,^;,  ,,^  j^-^j^ 


391 


Ambl.  678. 


(k)    TFesthroolcx.  Blyth,  3  E.  c<c  B.  737:  ("0  Act  of  1862.  8.  104:  Act  of  1875, 

23  L.  J.,  Q.  B.  386.  s.  127. 
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Ch.V.Sec.  15, 
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Middlesex,  i]r. 

Leases. 


Land 

Transfer  Act, 
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Pe»"missive 
Eegistrat.ion. 

Compulsory 
Registration. 


Rcpristration 
under  Land 
Transfer  Act, 
1897. 


term  of  which  more  tlian  21  years  are  unexpired.  The  same  section 
proAides  that — "  Leashold  land  containing  an  absolute  prohibition 
against  alienation  shall  not  be  registered  in  pui'suance  of  this  Act ; 
and  leasehold  land  held  under  a  lease  containing  a  prohibition  against 
alienation  without  the  licence  of  some  other  person  shall  not  be 
registered  under  the  Act  until  and  unless  provision  is  made  in  the 
prescribed  manner  for  preventing  alienation  without  such  licence 
bj  entry  on  the  register  of  a  restriction  to  that  effect,  or  otherwise." 
Sects.  84 — 39  refer  to  the  transfer  of  leases,  and  sects.  50,  51  to 
notice  of  leases. 

The  Land  Transfer  Act,  1897  (GO  &  61  Viet.  c.  65),  by  sect.  18 
and  sched.  I.,  provides  that  a  sub-lease  shall  and  a  term  created  for 
mortgage  purposes  shall  not  be  deemed  a  lease  within  the  meaning  of 
sect.  11  of  the  Act  of  1875. 

The  20th  section  of  the  Act  of  1897  enables  His  Mnjesty  the 
King  by  Order  in  Council  to  require  as  to  any  administrative 
county  or  a  part  thereof  that  registration  of  title  to  land  is  to  be 
compulsory  on  sale,  and  the  22nd  section  allows  general  rules  to  be 
made  [inter  alia)  for  adapting  to  the  registration  of  proprietors  of 
leasehold  land  the  provisions  of  the  Act  of  1875  as  to  absolute  and 
possessory  titles,  and  as  to  land  certificates;  but  the  24th  section 
provides  that  nothing  in  the  Act  (and  therefore  nothing  in  such 
rules)  shall  render  compulsory  the  registration  of  the  title  to  a  lease 
having  less  than  40  years  to  run  or  two  lives  yet  to  fall  in  {m) . 


Costs  of 
Lease, 


and  Counter- 
part. 


Sect.  16. — Cods  of  Lease  and  Coiinterjmrt. 
(a)  Btj  whom  2^ai/able. 
The  lease  and  counterpart  are  usually  prepared  by  the  lessor's 
solicitor  on  behalf  of  both  parties ;  but  frequently  the  draft  lease  is 
settled  and  approved  of  by  the  lessee's  own  solicitor ;  who  sometimes 
cLiims  the  right  to  engross  the  counterpart  {n),  which  however  seems 
unusual  and  improper.  The  costs  of  surveyor's  charges  and  counsel's 
fees  for  advising  on  title,  &c.,  will  not  be  allowed  as  part  of  the  costs 
of  the  lease  (o).  In  the  absence  of  any  express  stipulation  to  the 
contrary,  the  expense  of  the  lease  falls  upon  the  lessee,  and  of  the 
counterpart  upon  the  lessor  (^j),  but  the  lessee  frequently  agrees  to 
pay  all  the  expenses  of  both  lease  and  counterpart. 


(ill)  Compulsory-  rogistratiou  is  now 
applicable  to  the  whok'  of  Loudon,  havkig 
been,  after  many  partial  applications  and 
postponements,  finally  applied  to  the  City 
on  the  1st  July,  1902.  See  Chitty's 
Statutes,  vol.  14  at  p.  512,  tit.  Lour!. 

For  application  of  compulsory  registra- 
tion to  leasee,  see  Land  Transfer  Rules, 
1898,  r.  58. 


f,i)  Forsler  v.  Mowhnd,  7  H.  &  N.  103  ; 
30  L.  J.,  Ex.  396, 

{o)  Lock  V.  Turzc,  19  C.  B.,  N.  S.  96  ; 
L.  R.,  1  C.  P.  441 ;  35  L.  J.,  C.  P.  141. 

ip)  Jomlii'js  V.  Major,  8  C.  &  P.  61. 

In  1885  (see  Law  Society's  Digest  of 
Cases  on  the  Solicitors'  Remuneration 
Order)  the  Council  of  the  Law  Society 
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The  lessor's  .■-jolicitor,  "^vlien  he  acts  for  both  parties,  should  in  the  Ch.V.Sec.  16. 
first  instance,  take  care  to  be  employed  hu  the  lessee  to  act  on  his   Costs  of  Lease 

and  Counter' 

behalf,  so  that  he  may  recover  the  amount  oi  nis  charges  from  mm,  part. 
whether  the  negotiation  for  a  lease  goes  off  or  is  completed.  Slight  By  wliom 
evidence  of  such  employment  is  generally  sufReient  {q).  If  the  solicitor  Solicitor 
of  the  lessor,  who  is  not  the  solicitor  for  the  lessee,  nor  employed  by 
him  on  the  particular  occasion,  prepares  the  lease  and  counteqoart, 
he  must  look  to  his  own  client,  the  lessor,  for  payment  of  his  charges ; 
and  the  lessor,  having  paid  them,  may  sometimes  recover  the  amount 
from  the  lessee,  under  the  special  agreement  entered  into  between 
them,  or  as  money  paid  to  his  use  at  his  request  [r).  When  a  pro- 
posed lease  goes  off,  it  is  sometimes  very  important  to  ascertain 
correctly  who  is  directly  liable  to  the  solicitor,  because  such  party, 
after  paying  the  amount,  may  have  no  remedy  over  against  the  other, 
by  reason  that  the  failure  of  the  negotiation  was  attributable  to  him 
rather  than  to  the  other  party ;  or  that  there  was  not  a  contract  in 
writing  sufficient  to  satisfy  the  Statute  of  Frauds  (-s).  It  is  a  question 
of  fact  by  whom  the  solicitor  was  employed  (t).  Sometimes  the 
charges  of  the  lessor's  solicitor  may  be  taxed  at  the  instance  of  the 
lessee,  even  after  they  have  been  paid  {u). 

(b)  Scale  of  Solicitoj-^s  Charges. 

The  Solicitors'  Eemuneration  Order,  1882,  of  which  so  much  as  Solicitors' 
applies  to  leases  and  contracts  for  leases,  is  set  out  in  the  Appendix  0^^^^^""^*^°^ 
to  this  work  (.<) ,  prescribes  a  scale  of  remuneration  to  solicitors  (//)  for 
(see  Eule  2)  "  business  connected  with  "  preparing,  settling,  and  com- 
pleting lease  and  counterpart.     By  this  scale,  if  the  lease  be  at  a 
rack  rent,  the  charges  are  limited  to  71. 10s.  on  a  rental  not  exceeding 

gave  an  opinion   that  in  the  absence  of  (>•)  GrisscU  v.  Robinson,  3  Bing.  N.  C. 

custom,    the   lessee  is  bound  to   pay  the  10,  16  ;  5  L.  J.   (N.   S.),  C.  P.  313;  43 

\es!iOT''s  costs  ior  the  lease  and  counterpart,  E,.    R.    574;    Baker    v.    Meiywcather,    2 

and  that  a  written  contract,  silent  as  to  C.  &  K.  737. 

the  costs  of  the  lease,  does  not  displace  (s)  29   Car.    2,    c.   3,    s.    4  ;  Furster   x. 

the  usual  custom.     The  first  part  of  this  Rowland,  30  L.  J.,  Ex.  396. 

opinion  is  inconsistent  with   Jmniii'/s  v.  (^)    Wilkinson  v.   Grant,   18   C.   B.   319, 

Major,  and  is,  it  is  supposed,  founded  on  320 ;  Smith  v.  Ckgg;21  L.  J.,  Ex.  300. 

the  initial  sentence  of  I'art  II.  of  Sched.  1  ,  v    r,,  ^„   a', „..,.,,.    t      -d      .1   r<\      -a- 

»  ,  1     ^   T          1  ■  i_  i       ^   i.1              i.          A  (w)  J-n  re  JScwinan,  Li.    K.,    2  Cli.    70*  ; 

of  the  Order,  which  treats  the  counterpart  36 V   j     q]^    3^3                                  •    1^1, 

as  an  essential  document.     But  it  is  sub-  ,  \'  a' 

mitted  that  the  Order  merely  Hmits  the  W  oee  post,  Appendix  A.,  sect.  8.      As 

charges  of  solicitors,  and  does  not  alter  tp  agreements  for  leases,  see  also  Ch.  IV., 

the  law  as  to  the  person  by  whom  those  Sect.  8,  ante. 

charges  are  to  be  paid.     Indeed,  if  any  (y)  By  sect.  44  of  the  Stamp  Act,  1891, 

intention  to  alter  the  law  could  be  infeiTcd  every  person,  not  being  a  barrister,  soli - 

from  the  Order,  this  intention  would  seem  citor,  or  conveyancer,  &c.,  who  for  reward 

to  be  to  throw  the  expense  of  both  lease  "draws  or  prepares  any  instrument  re- 

and  counterpart  on  the  lessor,  inasmuch  as  lating  to   real   or  personal   estate,   shall 

Ills  solicitor  is  fixed  with  the  preparation  incur  a  fine  of  501.,  but  by  par.  2  b  of  the 

of  both.  same  section  it  is  provided  that  the  term 

(q)   fFebh  V.  Rhodes,  ZB'mg.lii.  C.  1^2  ;  "instrument"    in  the   section    does  not 

Si/uth  V.  Cleyg,  27  L.  J.,  Ex.  300.  include  "  an  agreement  under  hand  only. " 
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Ch.V.Sec.  16. 

Costs  of  Lease 

and  Counter- 

part. 


Stamps  and 
Disburse- 
ments. 


Fee,  not  Pcr- 
centa":e  fee. 


Nesfotiations. 


Field,  III  re. 


rrciniuni. 


Contract 
for  Lease. 
EiiKoiKcI  and 
Siiwnons, 
In  re. 


100/.  (but  not  less  in  any  case  tlian  5/.),  and  on  a  rental  exceeding 
100/.  to  71.  lO.s.  on  the  first  100/.,  and  2/.  10s.  more  on  eacLi  addi- 
tional 100/.,  and  on  a  rental  exceeding  500/.  to  7/.  lO.s.  on  tlie  first 
100/.  and  2/.  lOs.  more  on  each  additional  100/.  up  to  500/.  and  1/. 
more  on  each  additional  100/.  The  lessee's  solicitor  may  charge 
one-half  the  above.  A  solicitor  concerned  for  both  parties  "is  to 
charge  the  lessor's  solicitor's  charges,  and  one-half  of  that  {nu)  of  the 
lessee's  solicitor." 

The  above  scale  "  is  not  to  include  stamps,  counsel's  fees,  or  other 
disbursements  reasonably  and  properly  paid  "  (~).  It  applies  only  to 
completed  transactions  {a). 

The  scale  fee  is  not  a  percentage  fee,  and  is  only  payable  in  respect 
of  each  full  100/.  of  rent,  so  that  the  proper  fee  in  respect  of  a  rental 
of  350/.  is  12/.  lOv.  and  not  13/.  15s.,  as  no  charge  can  be  made  in 
respect  of  the  odd  50/.  (/>). 

Negotiations  are  not  provided  for  expressly  either  in  the  Order  or 
the  Scale.  They  are  part  of  the  "  business  connected  with  "  the  lease, 
and  the  charges  for  them  are  included  in  the  scale  charge,  which 
covers  the  whole  transaction.  This  was  held  by  the  Court  of  Appeal 
in  FichI,  In  re  (c),  in  which  charges  up  to  IG/.  5s.  2r/.  for  negotiations 
for  a  renewed  lease  of  a  house  including  one  journey  to  see  the  house 
and  another  to  procure  the  execution  of  the  lease  were  disallowed  by 
the  master  upon  a  bill  in  which  the  scale  charge  for  preparing,  &c., 
amounted  to  13/.  2.s'.  Qd.  But  negotiations  carried  on  by  the  solicitor 
as  to  the  letting  of  a  property  with  persons  other  than  the  j^erson  to 
whom  the  lease  is  ultimately  granted  are  not  covered  by  the  scale 
charge.  The  solicitor  is  entitled  to  remuneration  for  such  negotiations 
as  business  "  which  is  not  in  fact  completed  "  under  Eule  2  (c)  of  the 
General  Remuneration  Order  [d). 

In  the  case  of  a  lease  both  for  rent  and  premium,  the  lessor's 
solicitor  is  not  entitled  to  charge,  in  addition  to  the  scale  fee  on  the 
rent  and  the  fee  for  deducing  title  in  res2:>ect  of  the  premium,  a  further 
fee  for  negotiation  {c). 

It  has  also  been  held  by  the  Court  of  Appeal  in  Emanuel  and 
Simmons,  In  re,  that  preparation  of  a  prior  contract  for  a  lease  is 
also  part  of  the  "  business,"  and  that  where  the  agreement  provided 
that  the  lessor  should  do  certain  repairs   before  a  certain  day  and 


(r)  Rule  4. 

(a)  Rule  2  b. 

{b)  MeGarel,  In  re,  [1897]  1  Ch.  400  ; 
G6  L.  J.,  Ch.  185  ;  76  L.  T.  70  ;  45  W.  E. 
321— C.  A. 

(p)  Field,  In  re,  29  Ch.  D.  608;  54 
L.  J.,  Ch.  661  ;  52  L.  T.  480;  33  W.  R. 
653 — C.  A.,  aff.  Chitty,  .J.,  and  approved 


in  Saveri/  v.  E}ifHhl  Local  Board,  [1893] 
A.  C.  218  and  infra. 

{d)  Martin  [A  Liinatie),  In  re,  41  Ch.  D. 
381;  58  L.  J.,  Ch.  478;  60  L.  T.  555  ; 
37  W.  R.  497- C.  A.,  per  Cotton  and 
Lindley,  L.JJ. 

(e)  Horn  and  Francis,  In  re,  [1896]  2 
Ch.  797  :  66  L.  J.,  Ch.  15  ;  75  L.  T.  370  ; 
4.)  W.  R.  72,  per  Chitty,  .J. 
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then  deliver  possession,  whereupon  tlie  lessor  should  grant  and  the  Ch.V.Sec.  16. 
lessee  accept  a  lease  in  the  form  annexed,  such  agreement  could  not    Costs  of  Lease 
be  separately  charged  for  (/)  ;  and  this  case  was,  after  having  been  to         part. 
some  extent  doubted  in  the  House  of  Lords  (r/),  unanimously  approved  " 

by  the  House  in  Saver//  v.  Enfield  Local  Board  {//),  where  it  was  held 
that  no  fee  in  addition  to  the  scale  fee  would  be  charged  in  respect 
of  the  negotiations  which  led  up  to  or  for  the  preparation  and  com- 
pletion of  the  agreement  which  precedes  the  lease. 

An  agreement  for  less  than  three  years'  tenancy  is  either  a  lease  Lease  or 

,    r,  1  /  .X  Agreement 

or  an  agreement  lor  a  lease  [i) .  for  Lease. 

Where  a  solicitor's  bill  includes  charges  for  services  in  respect  of  Thii-d  Party, 
which  a  third  party  taxing  it  is  not  liable,  a  corresponding  deduction 
must  be  made  as  between  the  solicitor  and  such  third  party  from  the 
amount  of  the  scale  fee  chargeable  on  the  whole  transaction  {/,■) . 

By  rule  6  of  the  Order  a  solicitor  "  may,  before  undertaking  any  Election  of 
business,  by  writing  under  his  hand  communicated  to  the  client,  elect  Solicitor  to 

.  .  .  charge  other- 

that  his  remuneration  shall  be  according  to  the  present  system  "  [/.c,  wise  than  by 

the  system  in  use  before  1882]  "  as  altered  by  Schedule  II."  of  the  ^'''''^*'" 

Order.     This  election   must   be   made   as   soon    as   the    retainer   is 

accepted,  and  a  solicitor  after  doing  any  part  of  the  business  covered 

by  the  retainer  may  not  turn  round  and  say  that  the  scale  fee  will  not 

remunerate  him  (/)  ;  nor  can  he  claim  remuneration  partly  based  on 

the  one  system  and  partly  on  the  other  {/ii).     "SVhere  under  a  lease 

with  power  of  renewal,  assigns  are  liable  to  pay  the  costs  of  a  new 

lease,  notice  of  election  to  the  assigns  is  not  necessary,  they  not  being 

*'  clients  ''  within  the  meaning  of  the  Order  (ii).     Where  a  building 

agreement  was  entered  into  and  the  form  of  the  lease  settled  before 

the  Act,  the  lessor's  solicitor  may  not  charge  the  scale  fee  under  the 

Act,  though  the  lease  as  settled  does  not  contain  the  names  of  the 

parties,  tlie  parcels,  the  plan,  or  the  terms  of  a  restrictive  covenant  (o). 

By  rule  5,  where  the  lease  is  at  a  money  payment  or  premium  as  Prcmimn. 
well  as  at  a  rent,  a  f  urtlier  charge  may  be  made  in  respect  of  the 

(/)  Ema)iuel  and    Sinuiions,   In   rr,    33  (A)  Snvcry\.  Enjichl  Local  Board,  {li^il 

Ch.  D.  40 ;  55  L.  J.,  Ch.  710  ;  55  L.  T.  A.  C.  218  ;  62  L.   J.,  Ch.  074  ;   68  L.  T. 

79;  3'iW.  E.  613— C.A.,aff.  Pearson,  J.,  722;  42  W.  R.  33  ;   1  E.  160. 

and  approved  in  Savcr>j  v.  Enfeld  Locxl  (j)  Xegus,  In  re,   [18951   1  Ch    73  •  64 

Board  iniv^  L.  J.,  Ch.  79  ;  71  L.  T.    716;  43  w".  R. 

{g)  In  Parker  v.  Bhulorn,  14  App.  Cas.  g8  ;   13  R.  85,  per  Chitty,  J. 

1;  58L.  J.,  Q.  B.  209;  59L.  T.  906;  37  (A-)  lb. 

W.  R.  401,  reversing  decision  of  C.  A.,  in  [/)  Al'/en,  In   re,   34   Ch    D    433-    56 

which  Court  the  opinion  had  been   ex-  l   j.^  q}^_  437;  35  W.  R.  130— C.  A.' aff. 

pressed  that  there  is  no  distinction  to  be  Kay   J.                                                    •'       • 

found  in  the  Remuneration  Order  between  1    \    it-  1 1       t          -  >   t     t     ^, 

the  treatment  of  business  connected  with  J'">  -^''/o   '^vf  w'^'t,    ofn    ^■'  ^^'^   ^^^  ' 

sales  and  the  treatment  of  business  con-  °-' ^-  ^- '^'^  >  '^■^^  ".  K.  320. 

nected   with    leases;    commented    on    in  (")  lb.,  per  Kay,  J. 

Solicitors'  Journal  for  Dec.    8th,    1888  ;  (0)    fFeUbi/  v.  Still,  [1895]  1   Ch.  524  ; 

and  see  per  North,  J.,  in  Faulkner,  In  re,  64  L.  J.,  Ch.  495  ;  72  L   T,  108  •   13  r' 

36  Ch.  D.  566.  165,  per  Kekewich,  J.                     '            " 
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Ch.V.Sec.  16.  money  pajment  or  premium.  This  rule  applies,  thougli  no  abstract 
Costs  of  Lease  of  tho  lossor's  titlc  lias  boBU  furnished  to  the  lessee  {p),  but  does  not 
"""^part!"'    opply  where  a  lessor,  leasing  to  a  company,  takes  a  number  of  its 

shares  by  way  of  premium  in  addition  to  the  rent  {q).     In  the  case  of 

a  lease  both  for  rent  and  premium,  the  lessor's  solicitor  is  not  entitled 
to  charge  a  registration  fee  (r),  but  he  is  entitled  to  the  scale  remu- 
neration, can-ying  a  minimum  fee  of  5/,  or  3/.  as  the  case  may  be,  in 
respect  of  the  premium,  in  addition  to  the  scale  remuneration  in 
respect  of  the  rent  (.<;) . 

A  sale  by  •way  of  sublease  for  the  residue  of  a  long  term  less  three 
days  is  not  a  conveyance  or  lease  within  rule  5,  so  as  to  entitle  the 
solicitor  to  the  further  charge  {t) . 


Sale  by  way 
of  Sublease. 


Sect.  17. — Entnj  of  Lessee. 


Intercsse 
Termini. 


Before  entry  a  lessee  for  years  has  at  common  law  only  an  intercsse 
termini  (an  interest  of  a  term),  and  no  possession.  He  cannot  before 
entry  maintain  an  action  of  trespass  {u)  ;  or  for  breach  of  the  cove- 
nant for  quiet  enjoyment  {/)  or  for  damages  (//) ;  but  he  may  maintain 
ejectment  (~),  or  he  may  assign  his  interest,  and  his  assignee  may 
enter,  or  maintain  ejectment  {a).  The  interesse  termini  is  in  the 
lessee  whether  the  lease  be  made  to  commence  immediately  or  at  a 
future  day  (/>).  If  a  lease  bo  so  framed  as  to  be  a  bargain  and  sale 
under  the  Statute  of  Uses,  the  possession  is  immediately  executed  in 
the  lessee,  without  actual  entry  {e). 
Failure  to  In  Nccik  V.  Mackenzie  100  acres  were  demised  by  parol  for  a  year, 

obtain  posses-  rpj^^^  lessee  accepted  the  lease,  and,  by  virtue  of  the  demise,  entered 
of  Demised       upon  the  demised  land.     Before  the  demise,  eight  acres  included  in 
Premiset:.         •^.  j^^j^  \)Qex^  demised  to  a  third  party,  in  whose  possession  they  were, 
so  that  the  lessee  could  not,  and  did  not,  enter  upon  them.     It  was 
held  that  the  latter  demise  was  void  as  to  the  eight  acres,  and  that 


(;;)  Rohson,  In  re,  45  Ch.  D.  71  ;  59 
L.  J.,  Ch.  627  ;  63  L.  T.  372 ;  38  W.  R. 

{(/)  llaMicsaud  Crairfiird,  I»  re,  36  W.  E. 
bit,  per  North,  J. 

(>•)  jrorn  and  Francis,  In  re,  ante,  p.  "220. 

(s)  Ucllard  and  JJncis,  In  rr,  [1895]  2 
Ch.  22'J  ;  65  L.  J.,  Ch.  550  ;  74  L.  T.  457  ; 
44  AV.  K.  475,  per  North,  J. 

{t)  TTchb,  In  re,  Still  v.  If'tU,  [1897]  1 
Ch.  144  :  66  L.  J.,  Ch.  163  ;  75  L.  T. 
478  ;  45  W.  K.  170,  ptr  Stirling.  J. 

(k)  Co.  Lit.  296  b  ;  Wheeler  v.  Monte- 
Jiorc,  2  Q.  B.  133,  156  ;  lani'V  v.  Cameron's 
Steam  Coalhrook  Coal  Co.,  5  Ex.  932  ;  Liteh- 
field  V.  Jiiudif,  Id.  939  ;  Love  v.  lloi:s.  Id. 
653  ;  Harrison  v.  Blackburn,  17  C.  B.,  N.  S. 


078  ;  Cole,  Ejcc.  287. 

[x)  Wallis  V.  I[,.nds,  [1893]  2  Ch.  75  ; 
02  L.  J  ,  Ch.  586  ;  41  W.  K.  471  ;  5  R. 
370,  per  Chitty,  J. 

(.v)  lb. 

[z)  Cole,  Ejec.  72,  287,  459  ;  Loe  d. 
Pars  eij  v.  Dfnj,  2  Q.  B.  156;  Iii,an  v. 
Clar/c,  14  Q.  B.  73  ;  7  D.  &  L.  8.  The 
contrary  opinion  expressed  in  Piatt  on 
Leases,  i.  23,  is,  it  is  submitted,  at  variance 
with  authority  and  principle. 

(«)  8  &  9  Vict.  0.  106,  s.  6. 

{/>)  Com.  I)ig.  tit.  £.'>tate  (G.  14)  ;  Lock 
V.  Firrze,  19  C.  B.,  N.  S.  96,  103,  105; 
L.  R.,  1  C.  P.  441  ;  34  L.  J.,  C.  P.  210  ; 
35  Id.  141. 

(f)  2  Blac.  Cora.  270. 
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the  rent  was  not  apportionable,  and  could  not  be  distrained  for,  tlie  Ch.v.Sec.  17. 
impediment  to  tlie  lessee  taking  possession  not  being  analogous  to  an        Lcsfe. 
eviction  by  an  elder  title  {(I).     So  where  the  tenant  could  not  obtain 
possession  of  part  of  the  premises  demised,  it  was  held  that  an  action 
of  covenant  could  not  be  maintained  by  the  lessor  against  the  lessee 
for  the  rent,  as  in  such  an  action  it  could  not  be  apportioned  ie). 


Sect.  18. —  Void  or  Voidable. 


"When  a  lease  contains  a  proviso  or  condition  that  on  breach  of  any  "Void" 
of  the  covenants,  the  lease  "  shall  cease,  determine,  and  be  utterly  ^Jf^'i?  '^^  *]^^ 

'  .  lilection  of 

void,  to  all  intents  and  purposes  whatsoever,"  such  words  will  be  con-  the  Lessor. 

strued  to  mean  void  at  the  election  of  the  lessor  (/).    This  has  been  held  l^<"-(^»port  v. 

in  a  series  of  cases,  affirmed  by  the  Judicial  Committee  of  the  Privy 

Council  in  Davenport  v.  The  Q'leen  [g).     The  lessee  will  not  be  allowed 

to  take  advantage  of  his  own  wrongful  act  or  omission,  and  to  say 

that  thereby  the  lease  has  become  void  (//).     Tlie  lessee  must  do  some 

act  evidencing  his  intention  to  enter  for  the  forfeiture  and  determine 

the  lease  (/),  and  the  lease  will  "he  avoided  from  that  time  only;  but 

previous  arrears  of  rent  may  be  sued  for,  although  upon  re-entry  the 

lessor  is  to  have  the  premises  again  "as  if  the  said  indenture  had 

never  been  made  "  (/.•).    The  subject  of  forfeiture  is  further  considered 

hereafter  (Ch.  VIII.,  Sect.  5).      "Where  a  lease  was   granted  to  a  Fraud. 

man  on  his   fraudulent  representation  that  he  intended  to  use  the 

premises  for  carrying  on  a  lawful  trade,  he  intending  at  the  time  to 

use  them,  and  afterwards  using  them,  as  a  brothel,  the  rppresentation 

being  collateral  to  the  agreement,  was  held  not  to  avoid  the  lease  (/). 

Where  a  lessee  intending  to  assign  knew  that  the  intended  assignee  Illegality. 

{d)  Iscale  v.  JMackenzic.  1  M.  &  W.  747  ;  and  supra ;  Torn  d.  Matthews  v.   Smart, 

6  L.  J.  (N.  S.)  Ex.  263  ;  46  R.  478;  re-  12  E  ist,  444,   451 ;  Baxjlis  v.  Le  Gros,  4 

versing  the  considered  judgment  of  the  C.  B.,  N.  S.  537. 

Court  of  Exchequer,  2  C.  M.  &  R.  84.  (/.•)   Hart.shorne  v.  Wxttson,  4  Bing.  IST.  C. 

(e)  Holgatev.  Kay,  1  C.  &  K.  341.  '^'}_\  ^  Scott,   506;    1   Arn.    15;    2    Jur. 


(/)  Biiberts  V.  Daveii,  4  B.  &  Ad.  6'!7; 


155;    7   L.   J.    (N.    S.),    C.    P.    138;    6 


2  L.  J.  (.V.  S.)  K.  B.  141  :  38  R.  R.  348  ?°^'-  ^;  V°t '  w    ?,"  -^o'^f  '  cV  '• 

Huyhes  V.  Palmer,  19   C.  B.,   N.   S.   393,  f'^.'^'^'    ',-?•  ^'^-'^i  Frankhn  x    Cater, 

4Qi    407                                                           '  1   O.  J5.    /.)0;  3  U.   &  L.   21,<;  Johns  y. 

,\     ''                     ^,      ^           ^     „  Whitclry,-i\Ni\ii.   li-i-  Att..Gcn.v.  Cox, 

[g]  Bivcnport   v.    The  Queen,  L.   R.,   3  3  H.  L.  Cas.  240. 

App.  Ca.  at  p.  128.  (/)  j;,,.^<  ^^  j^^^  ^5  q    -q    907.     As  to 

{h)  Rede  V.   Farr,   6  M.   &  S.    121;   18  plea  of  fraud  to  an  action  for  not  granting 

R.  R.  329  ;  Boe  d.  Bri/nn  v.  Bancks,  4  B.  a  lease,  see  Cacalclro  v.  Paget,  4  F.  &   F. 

&    A.    401;    23    R.    R.    318;    Arnby  v.  537;    and    as   to    plea   of  "illegality,    see 

Woodivard,   6    B.    >*c    C.    519  ;    Roberts  v.  Cuivan  v.  Milbourn,  L.  R.,  2   Ex.  230  ;   36 

Bavry,  4  B.  &  Ad.   664  ;  Doe  d.  Nash  v.  L.  J.,  Ex.  124,  in  which   case  it  was  held 

Birch,  1  M.  &  W.  40i  ;  46  R.  R.  326  ;  to  be  a  defence  that  rooms  agreed  to  be 

Reid  V.  Parsons,  2  Chit.  R.  247.  let  were  intended  to  be   used   for  blas- 

(t)  Roberts  v.  Bavey,  4  B.  &  Ad.  667  phemous  lectures. 
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Ch.V.Sec.  18. 

Whether  Lease 
Void  or 
I'oidable. 

Use  as 
brothel. 


Infringement 
of  Statute. 


"U'liat  avoids 
a  Lease. 

Erasure,  kc. 


Altered  Deed 
may  be  good 
as  Evidence. 


took  the  premises  for  the  purpose  of  using  them  as  a  brothel  (notwith- 
standhig  an  express  covenant  therein  contained  not  so  to  use  them), 
the  transaction  was  held  void  so  as  to  prevent  the  lessee,  wlio  had 
paid  for  dilapidations  to  the  lessor,  from  recovering  the  money  so  paid 
from  the  assignee  under  the  indemnity  clause  of  the  assignment,  and 
it  was  said  that  no  rent  or  damages  for  breaches  of  covenant  would 
have  been  recoverable  upon  an  underlease  executed  before  the  assign- 
ment {ui).  In  covenant  for  rent  it  was  held  a  good  defence  that  tho 
premises  were  demised  by  the  plaintiff  to  the  defendant  for  the  express 
purpose  of  being  used  for  boiling  oil  and  tar,  contrary  to  the  still  un- 
repealed   provisions   of    an    amending    London   Building    Act    of 

1785  00- 

A  lease  by  deed  may  be  avoided  by  matter  ex  post  facto,  as  by 
erasure,  interlineation  or  other  alteration  in  any  material  part  (o). 
The  same  rule  extends  to  a  lease  not  by  deed,  and  it  has  been  held 
that  the  addition  by  a  stranger  of  a  seal  to  a  written  instrument  will 
avoid  it  {p).  A  deed  executed  with  blanks  in  material  parts,  whereby 
it  is  incapable  of  having  any  operation,  and  afterwards  filled  up  and 
delivered  by  another  person,  in  the  absence  of  the  party  who  has 
executed,  and  unauthorized  by  instrument  imder  seal,  is  invalid  {q). 
If  a  deed  be  altered  by  a  stranger  in  a  point  not  material,  the  deed 
is  not  avoided ;  but  it  is  otherwise  if  it  be  altered  by  a  stranger 
in  a  point  material ;  for  the  witnesses  cannot  prove  it  to  be  the  act 
of  the  party  where  there  is  any  material  difference  :  an  immaterial 
alteration,  however,  does  not  change  the  deed,  and  consequently  the 
witnesses  may  attest  it  without  danger  of  perjury ;  but  if  the  deed 
be  altered  by  the  party  himself,  tliough  in  a  point  not  material,  yet  it 
avoids  it,  for  the  law  takes  every  man's  act  most  strongly  against 
himself. 

It  is  material  to  observe  that  an  altered  deed,  although  the  cove- 
nants in  it  cannot  be  sued  upon,  may  be  good  evidence  to  show  the 
estate  which  passed  by  it,  and  which  was  not  divested  by  these 
alterations  (r).  Where,  by  agreement  between  plaintiff  and  defendant, 
a  house.  No.  38,  was  let  to  the  plaintiff,  and  after  the  agreement  was 
executed  and  delivered  to  the  plaintiff  the  number  was  altered  to  35, 
but  it  did  not  appear  by  whom.  No.  35  being  in  fact  the  house  let ;  it 
was  lielil  that  the  agreement  might  be  given  in  evidence  in  an  action 


{»>)  Smith  V.  White,  L.  R.,  1  Eq.  626  ; 
35  L.  J.,  Ch.  454.  See  also  JeinnnfisY. 
Thro'imorton,  Rv.  &  Mood.  251,  and  .post, 
Ch.  VI.,  Sect.  3. 

hi)  Gas  Light  Co.  v.  Turner,  6  Bing.  N.  C. 
324  ;  5  R.  R.  808— Ex.  Ch. 

(o)  Fiffot's  case,  1 1  Co.  R.  27  ;  Bull,  N.  P. 
267  •  2  Blac.  Com.  308  ;  Davidson  v. 
Cooper,  13  M.  &  W.  352  (Exch.). 


(p)  Davidson  v.  Cooper,  supra. 

(fj)  Eihblewhite  v.  M'Morine,  6  M.  &  W. 
200 ;  8  Dowl.  802.  But  see  Eagleton  v. 
Gutteridiie,  11  M.  &  W.  465;  2  Dowl., 
N.  S.  1053. 

(/•)  Davidson  v.  Cooper,  11  M.  &  W.  at 
p.  800  ;  Steu-art  v.  Aston,  8  Ir.  Com.  L.  R., 
N.  S.  35  ;  Doe  d.  Courtail  v.  Thomas,  9 
B.  &  C.  288 ;  32  R.  R.  680  ;  West  v. 
Stm-ard,  14  M.  &  W.  47. 
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for  an  excessive  distress,  in  wliich  the  demise  was  admitted,  to  sliow  Ch.V.Sec.  is. 
the  terms  of  the  hoklinj?  (s).  Whether 

•  Zcrt.vd?  Void 

It  has  been  held  that  the  cancelling  of  a  lease  by  the  mutual  con-    or  Voidable. 
sent  of  both  parties  does  not  destroy  the  term  vested  in  the  lessee.  Cancellation, 
and  that,  therefore,  notwithstanding  such  cancellation,  the  lessor  may 
maintain  an  action  of  debt  on  the  demise  for  the  recovery  of  the 
rent  (/'),  and  the  deed  may  be  given  in  evidence  to  show  that  the  estate 
passed  («). 


Sect.  19. — Leases  under  Poiirrs{.r). 
(a)   Genemlhj. 

The  rules  for  the  construction  of  powers  of  leasing  settled  land  Construction 
have  been  variously  laid  down  by  different  judges,  who  have  severally  o^<^rs. 
declared  that  they  must  be  construed  strictly  (y),  liberally  (::), 
indifferently,  without  leaning  to  either  side  {a)  ;  equitably  in  favoiu* 
of  the  donee  [h],  favourably  for  the  donee  (c)  ;  strictly  for  the  tenant 
for  life,  and  liberally  for  the  remainderman  (c/).  It  seems,  however, 
to  be  agreed  that  powers  must  be  construed  according  to  the  intention 
of  the  parties  {e)  ;  and  so  that  the  estate  itself,  which  is  subjected 
to  the  power,  shall  not  be  destroyed  by  the  exercise  of  it  (/).  It 
is  the  duty  of  the  Court  to  support  a  power,  if  possible,  and  to  give 
effect  to  its  execution,  if  it  is  not  exercised  from  improper  motives 
or  for  improper  objects  {g). 

Many  formal  defects  in  leases  under  powers  have  been  remedied  statutes  as  to 
by  the  Leases  Act,  1849  (12  &  1-3  Vict.  c.  26),  as  amended  by  the  ^''^^^•'• 
Leases  Act,  1850  (13  &  14  Vict.  c.  17)  {h)  ;  and  a  substantial  altera- 
tion of  the  law  of  leasing  settled  land  has  been  effected  by  the  Settled 
Land  Act,  1882  (45  &  4G  Vict.  c.  38),  which  by  conferring  detailed 

(•s)  Mutch'un  X.  Scott,  2  M.    &  "W.  809  ;  arguendo  in    Vivian  v.  Jegoii,   L.  E.,    3 

46   R.   R.   770  ;   Stewart  v.    Alston,    8    Ir.  H.  L.  Cas.  at  p.  288. 
Com.  L.  R.,  N.  S.  35.  (a)  Goodtlllr  d.    Clarges  v.    Funucan,    2 

{t)  Lord  Ward  v.  Lumley,  5  H.  &  N.  87,  Doug.  573  ;  Doe  d.  Eorl  of  Jersey  y.  Smith, 

656  ;  29  L.  J.,  Ex.  322.  7  Price,  313 ;  21  R.  R.  577,  767. 

(«)  The  Ayrieultural  Cattle  Insurance  Co.  (*)    '^"'''^    v.    Hartpole,    3   Bligh,    470, 

V.  Fitzgerald,    16  Q.   B.    432;   Stewart  v.  ^'^■'^ '■^   22  R.  R.  61. 
Aston,  "supra;  lioe  d.  Farl  of  Berl-ehi/  v.  (f)  ^-  Bridgm.  by  Bann.  90,  93. 

Archb.  of  York,  6  East,  86  ;  8  R.  R.  413.  (^0   Orby  v.  Mohun,  Gilb.  Eq.  Rep.  58  ; 

,  s  a  J.  OT     o       1       /T      J   ci.  Tai/lor  d.   Atloins  v.  Horde,    1   Burr.    60, 

[x)  See  ante,  p.  37;   Sugden  (Lord  St.  y^i  ■  2  Smith  "L   C 
Leonards)  on  Powers,  711 — 835  (8th  ed.),  ""/  ,'  ^'    7,  w'      *  r''  n  t\  c-o 

^oi!^        1  1      -ci         11        -D  (')  Ooodtitle  V.  Funvcan,  2  Doug.   5(3, 

AD   1861,  and  see  also  EarweU  on  Powers  ^^\     ^^^,^^.^, .  ^,  ^,  ^^^        ^  -      ^^; 

(2nd  ed.),  A.D.  1893.  ^_  ^^^^^^^^  3  ^^   ^  g^  9^'.   ^  -  ^   ^   ^^6. 

(y)  Fitzwilham' s  case,  6  Rep.  32  ;    Toy-  (y)  g^g,  Po^.  735  ;    Winter  v.  Lovcday, 

lor  d.  Athyns  v.    Horde,   2  Smith,  L.  C.  Carth.  428. 

495.  (9)   Carver   v.   Richards,   29   L.   J.,   Ch. 

(r)  Eiejht  d.  Bassett  v.  Thomas,   3  Burr.  357  ;  6  Jur.,  N.  S.  410. 

1441 ;  1  W.   Blac.   446  :  and  cases  cited  [h)  See  post,  sub-s.  (g). 

L.T.  15 
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Cn.V.SEC.  19. 

Leases  under 

JPourrs. 

Settled  Land 
Act,  18i>2. 


Cases  as  to 
Po-wcrs  prior 
to  Settled 
Land  Act. 


powers  of  loasing  upon  a  tenant  for  life  independently  of  his  trustees, 
has  greatly  diminished  the  importance  of  the  cases  decided  before  it 
came  into  operation.  The  Settled  Land  Act,  1882,  the  purport  and 
object  of  which  is  to  grant  to  a  tenant  for  life  large  powers  for  his 
own  benefit  (i),  is  by  sect.  2  retrospective,  that  is,  it  applies  whether  a 
settlement  of  the  land  were  made  before  or  after  the  commencement 
of  the  Act  (although  of  course  a  bad  lease  made  before  the  commence- 
ment of  the  Act  does  not  become  good  by  virtue  of  the  Act  through 
liaving  anticipated  its  provisions)  ;  and  by  sects.  50  and  51  a  contract 
by  a  tenant  for  life  not  to  exercise  the  powers  of  the  Act  is  void,  and 
so  is  any  prohibition  or  limitation  in  the  settlement  to  a  similar 
effect.  What  the  leasing  powers  of  a  tenant  for  life  under  the  Act 
are,  we  have  already  seen  (A-)  :  and  it  need  only  be  added  here,  that 
by  sect.  54,  a  lessee  dealing  in  good  faith  with  the  tenant  for  life  is  as 
against  all  remaindermen  conclusively  taken  to  have  given  the  best 
rent  that  could  reasonably  be  obtained ;  that  by  sect.  56  the  powers 
of  the  Act  are  cumulative,  but  prevail  over  the  powers  of  a  settlement 
in  any  case  of  conflict  between  them  ;  that  by  sect.  57,  a  settlor  may 
confer  either  on  a  tenant  for  life  or  trustees  any  powers  additional  to 
or  larger  than  those  conferred  by  the  Act ;  and  that  by  sect.  60,  the 
powers  under  the  Act  of  an  infant  tenant  for  life  are  exerciseable  by 
the  trustees  or  his  guardian  (/). 

Prior  to  the  Settled  Land  Act,  it  was  held  in  Vivian  v.  Jegoji  (;;?) 
that  a  general  power  to  a  tenant  for  life  to  lease  mines  did  not  imply 
a  power  to  lease  beyond  the  life ;  but  that  powers  to  lease  for  lives  or 
years  might  be  executed  by  a  lease,  either  absolutely  for  certain  lives, 
or  a  certain  number  of  years  ;  or  conditionally  for  a  number  of  years 
determinable  upon  a  life  or  lives  {ii).  Where  an  estate  was  settled  on 
several  tenants  for  life  in  succession,  with  remainders  in  tail,  with 
power  to  every  tenant  for  life  to  make  leases  of  all  or  any  part  of  the 
demesne  lands  for  not  more  than  twenty-one  years,  or  for  one,  two,  or 
three  life  or  lives  :  it  was  held,  first,  that  the  power  only  authorized 
either  a  chattel  lease  not  exceeding  twenty-one  years,  or  a  freehold 
lease  not  exceeding  tliree  lives  :  and  tliat  a  lease  by  a  tenant  for  life 
for  ninety-nine  years  determinable  on  lives,  as  it .  might  exceed 
twenty-one  years,  was  void  at  law,  and  was  not  even  good  pro  tanto 
for  the  twenty-one  years  (o).  Where  by  a  marriage  settlement  the 
husband  had  the  wife's  estate  for  life,  with  a  power  to  grant  leases 
for  twenty-one  years,  but  no  longer :  and  in  breach  of  the  power  he 
granted  a  lease  to  A.  for  ninety-nine  years,  determinable  upon  lives ; 


(»)  See  per  Pearson,  J.,  in  Du/:e  of  Xeic- 
castle's  Estates,  In  re,  infra. 

{k)  Ante,  Ch.  I.,  Sect.  4. 

(7)  See  Dt(ke  of  Xewcastlr's  EstPtes.  In  re, 
24  Ch.  D.  129.  ■ 


(;«)    Vivian  v.  Jegon,  L.  R.,  3  H.  L.  285. 

(«)  Commons  v.  Marshall,  6  Bro.  P.  C. 
1G8  ;  Sug.  Pow.  409,  737. 

(o)  Boe  d.  Brtine  v.  Frideaux,  10  East, 
158  ;   10  R.  R.  258. 
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and  the  wife  survived  him,  and  conveyed  the  fee  to  B.  :  and  in  the  Cn.V.SEc.  19. 

,cascs  mul. 
Towers. 


conveyance  was  recited  the  lease  to  A.,  who  was  recognised  as  being    Leases  under 


then  tenant  in  possession  of  the  estate,  at  the  yearly  rent  reserved 
on  an  action  of  ejectment  brought  by  B.  against  the  assignee  of  the 
lease,  it  was  held  that  the  lease  was  void,  and  the  recital  only  matter 
of  description  (^;). 

Under  a  power  to  lease  for  years  or  lives,  with  or  without  covenants  Lcise  for  999 
for  renewals,  leases  for  999  years  were  held  valid  iq),  and  in  Mostyn  v.  ^^"^■''" 

IxeasonaDie 

Lancaster  {r),  a  power  to  grant  such  mining  leases  as  should  seem  and  Proper" 
"  reasonable  and  proper  "  was  held  to  authorize  a  lease  of  mines  for  leases, 
ninety-nine  years  at  a  peppercorn  rent  by  way  of  mortgage  to  secure 
an  advance  to  the  tenant  for  Kfe. 

A  man  having  a  power  may  do  less  than  such  power  enables  him  Lease  for 
to  do.     A  lease  for  fourteen  years  is  warranted  by  a  power  to  lease  ^^^^  ^^^ 
for  twenty-one  years  («).     A  power  to  lease  for  any  term  or  number  authorized, 
of  years  certain,  not  exceeding  twenty-one  years,  will  warrant  a  lease  fjjlfl''^'''""!^  ^' 
for  twenty-one  years  determinable  at  the  option  of  the  lessee  at  tlie 
end  of  the  first  seven  or  fom'teen  years  {f).     A  power  to  lease  for 
three  lives  may  be  executed  by  a  lease  for  two  lives  (ii).     A  power  to 
lease  for  any  term  not  exceeding  three  lives  and  forty-one  years  will 
waiTant  a  lease  for  three  lives  and  forty-one  years  to  commence  from 
the  1st  of  November  preceding  the  day  of  the  death  of  the  survivor 
of  the  cestuis  que  vie  {,<•) . 

A  tenant  for  life,  having  a  power  to  grant  building  leases  for  Building  and 
sixty-one  years,  reserving  the  best  improved  ground  rent,  granted  a  Repairing 
lease  for  tliat  term,  which  was  not  expressed  to  be  a  building  lease, 
but  which  contained  a  covenant  by  the  lessee  to  keep  in  repair  the 
premises  demised  (old  houses)  or  such  other  "house  as  should  be 
built  during  the  term  "  :  it  was  held  that  this  was  not  a  building 
lease  within  the  power,  and  that  such  a  lease  being  granted  by  tenant 
for  life,  who  had  a  bare  naked  power  without  any  legal  interest,  was 
void,  and  not  capable  of  being  confirmed  by  acceptance  of  rent  by  the 
remainderman  (//).  So  a  power  to  grant  long  leases  "  for  the  purpose 
of  new  building  or  effectually  rebuilding  and  repairing  any  messuage, 
&c.,  being  or  to  be  on  the  premises,"  was  held  to  be  not  well  executed 
by  a  lease  containing  a  covenant  effectually  to  repair,  as  it  is  not 
equivalent  to  a  covenant  effectually  to  rehuild  and  repair  {z).     But  a 


{}})  Doe  d.  Briqgs  v.  White,  '2  D.  &  E 
716. 

{q)  Sheehy  v.  Lord  jruskerrtj,  1  H.  L 
Cas.  576. 

(/•)  3rosf!/n  V.  Lancaster,  23  Ch.  D.  583 
52  L.  J.,  Ch.  848  ;  48  L.  T.  715  ;  31  W.  E 
686 — C.  A.,  afiirming  Bacon,  V.-C. 


{t)  Edwards  v.  Milhanlc,  4  Drew.  606  ; 
29  L.  J.,  Ch.  45  ;  Sug.  Pow.  742. 

[>()  Sug.  Po^.  746,  pi.  26. 

{x)  Ee  CrommeUbi  Estate,  1  Ir.  Com. 
L.  E.,  N.  S.  182  ;  Sug.  Pow.  746. 

{y)  Jones  d.   Coivper  v.  Verneij,  Wille.s, 


{s)  Lshern-ood  v.  Oldl-now  (1815),  3  M.  &  1^9  ;  Sug.  Pow.  /3S. 

S.  382 ;    16  E.  E.  305 ;  Easton  v.  Pratt,  2  (-)  Doc  d.  Bijmoke  v.  Withers,  2  B.  k 

H.  &  C.  676 ;  33  L.  J.,  Ex.  233.  Ad.  890.                                                                                             1 

15  (2)                                                                            I 
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power  to  grant  leases  for  twenty-one  years,  or  building  or  repairing 
leases  for  sixty-one  years,  is  well  executed  by  a  lease  for  forty  years 
containing  the  usual  covenants  to  repair  and  keep  in  repair  the 
demised  premises,  and  so  to  leave  them  at  the  end  of  the  term  {a). 
Upon  a  power  to  grant  building  lenses,  such  a  lease  expressly 
exempting  the  lessee  from  rebuilding  in  case  of  fire,  and  by  another 
clause  enabling  him  to  surrender  tlie  lease  upon  notice,  could  not  be 
sustained  {h) . 

A  power  to  demise  lands  or  any  part  of  them  is  not  well  executed 
by  a  demise  of  part  with  liberty  of  shooting  over  the  whole  (c).  But 
the  right  to  shoot  and  fish  over  the  lands  demised  may  be  excepted 
and  reserved  to  the  lessor  and  his  assigns  {(J) . 

If  a  tenant  for  life  with  a  power  to  grant  leases  in  possession  for 
twenty-one  years  at  the  best  rent,  convey  his  life  estates  to  trustees 
to  pay  an  annuity  for  his  life,  and  the  surplus  to  himself,  the  power 
is  not  thereby  extinguished,  but  he  may  still  grant  a  lease  agreeable 
to  the  terms  thereof  [c).  If  a  man  having  a  power  annexed  to  his 
estate,  charge  his  estate,  and  afterwards  execute  his  power,  the  estate 
which  rises  by  the  execution  of  the  power  is  subject  to  the  charge 
during  the  estate  :  as  if  a  tenant  for  life,  with  power  to  make  leases, 
grant  a  rent-charge,  and  afterwards  make  a  lease,  the  lessee  takes 
subject  to  the  rent-charge  during  the  life  of  the  lessor  (/). 

If  the  power  be  to  a  man  and  his  assigns  to  make  leases,  &c.,  it 
may  be  exercised  toties  quoties  {g),  and  will  run  with  the  estate  to  the 
assignee  in  deed  or  in  law,  and  go  to  his  executor,  or  to  the  assignee 
of  the  executor  (A)  ;  or  to  his  heir,  together  with  the  estate  (/).  It  is 
no  objection  to  a  lease  under  a  power,  that  it  is  in  trust  for  him  who 
executes  the  power ;  provided  the  legal  tenant  be  bound  during  the 
term  in  all  requisite  covenants  and  conditions  (/.■).  But  where  by  a 
marriage  settlement  a  power  was  given  to  the  wife,  after  the  death  of 
her  husband,  to  grant  leases  for  twenty-one  years,  reserving  the  best 
rent,  &c.,  it  was  held  that  a  lease  by  the  wife  to  a  second  husband 
was  not  a  good  execution  of  the  power  (/).  Where  the  heir  of  a  sur- 
viving trustee  is  the  proper  party  to  demise,  a  lease  granted  by  the 
executors  of  such  trustee  is  void,  and  not  cured  by  the  Leases  Act, 
1849  (12  &  13  Vict.  c.  26)  (;«). 


{a)  Easton  v.  Prait,  2  H.  &  C.  G7C  ;  33 
L.  J.,  Ex.  233. 

(b)  Sug.  Pow.  743  ;  Stihs  v.  Coivpcr,  3 
Atk.  692. 

(r)  Lnyrdl  v.  Jloare,  12  A.  &  E.  3.50. 

(d)  Goodlillc  V.  Fioiman,  2  Doug.  56(5. 

(<■)  Rai  d.  HaJl  v.  Bitlkelcy,  1  Doug.  292, 
565. 

(/)  Sabbartcn  v.  Sabbartoii,  Cas.  temp. 
Hardw.  415. 

(ff)  Sug.  Pow.  718. 

(//)  J/o'C   V.     V'h>tfi>>'d,    1    Venfr.    340  ; 


Freeman,  476. 

{i)  Ex  parte  Cooper,  Re  North  London  E. 
Co.,  31  L.  J.,  Ch.  373. 

(/.)  T<n)h)r  d.  Atki/ns  v.  ITorde,  1  Burr. 
124;  2  Smith,  L.  C.  ;  Wihon  v.  Seicell, 
1  W.  Blac.  617  ;  4  Burr.  1975  ;  Bevan  v. 
Habgood,  1  Johns.  &  H.  222  ;  30  L.  J.,  Ch. 
107. 

{I)  Doe  d.  Uartridgc  v.  Gilbert,  5  Q.  B, 
423. 

{»i)  Ex  prate  Cooper,  Re  North  London  R. 
Co..  3t  L.  .J.,  Ch.  373. 
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Ch.V.Sec.  19. 

(b)    1)1  PoS>iCfiHlOn  or  Reversion.  Leases  under 

Towers  (in 

The  Settled  Land  Act,  1882,  s.  7,  sub-s.  6,  provides  that  leases    ^''rSl,^' 
bv  a  tenant  for  life  under  that  Act  shall  be  made  to  take  effect  in  ~         : 

•^  _  Leases  in 

possession  not  later  than  twelve  months  after  date.  Possession  or 

In  all  well-di'awn  powers  of  leasing,  where  it  was  intended  that  a 
lease  in  reversion  may  be  granted,  it  was  alw^ays  expressly  declared 
so  :  and  if  a  reversionary  lease  was  not  to  be  granted,  it  was  expressly 
declared  that  the  lease  shall  be  made  to  take  effect  in  possession,  and 
not  in  reversion,  or  by  w^ay  of  future  interest  {n).  Upon  a  general 
power  to  make  leases,  without  saying  more,  the  law  adjudged  that 
the  leases  ought  to  be  leases  in  possession,  and  not  leases  in  reversion, 
or  in  future  (o).  Under  a  power  to  make  leases  to  one,  two  or  three 
persons,  the  douee  of  the  power  cannot  make  a  lease  for  the  life  of 
the  first  (unborn)  son  of  J.  S.  {p). 

If  there  be  a  power  to  make  leases  expressly  stated  to  be  in  On  what 
possession,  which  attaches  upon  an  estate,  part  of  w^hich  is  in  ^^^-^  ^^ 
possession  and  part  in  reversion  at  the  creation  of  the  powder ;  the 
donee  of  the  power  may  immediately  make  leases  in  possession  of  the 
estate  in  reversion,  as  well  as  of  that  in  possession ;  for  in  such  case 
the  word  "  possession  "  in  the  powder  refers  to  the  lease,  and  not  to 
the  land  [q)  ;  but  it  seems  that  if  a  power  enable  any  one  to  make 
leases  in  reversion  as  well  as  in  possession  and  some  parts  of  the  land 
subject  to  the  power  be  in  possession,  and  other  parts  of  it  in  reversion, 
he  cannot  make  a  lease  in  possession  and  another  lease  in  reversion 
of  the  same  land  ;  but  his  power  to  make  leases  in  reversion  w^ill  be 
confined  to  such  land  as  was  not  then  in  possession  (r). 

Where  there  is  a  power  to  grant  leases  in  possession  only,  the  lease  What  is  a 
in  possession  is  not  contrary  to  the  power,  although  the  estate  at  the  jjg^gpg^n 
time  of  granting  the  lease  was  held  by  tenants  at  wHl,  if,  at  the  time, 
they  receive  directions  from  the  lessor  to  pay  theii'  rent  to  the  lessee, 
to  w^hich  they  assent  (.s).  Where  a  tenancy  from  year  to  year  has 
expired,  but  the  outgoing  tenant  has  a  customary  right  over  part  till 
a  futm-e  day,  a  lease  in  possession  may  be  granted  (/).  Where  one 
under  a  power  to  lease  for  twenty-one  years  in  possession,  but  not  in 
reversion,  granted  a  lease  to  his  only  daughter  for  twenty-one  years, 
"  to  commence  fro)n  the  day  of  the  date  "  :  it  was  adjudged  a  good 
lease,  as  the  word  "  from  "  may  mean  either  inclusive  or  exclusive, 

(«)  Sug.  Pow.  747.  Jac.   347;    2  Bulstr.   210;  2  KoU.  Abr. 

(o)  Sheecomb  v.  Hawldm,  Cro.  Jac.  318 ;  260,  pi.  5  ;  Sug.  Pow.  755. 

Yelv.  222  ;  Brownl.  148  ;  Countess  of  Sussex  ('')  ^ac.  Abr.  tit.  Leases  (I.  11). 

V.  Wroth,  Cro.  Eliz.  5.  (*)   Goodtitle  d.    Clarges  v.    Funuean,    2 

I   \    c             /-<  ^7      m    r>           TOO  Dong.  565;  Bac.  Abr.  tit.  Leases  (I.  11); 

ip)  tiuow  V.  Cutler,  T.  Kaym.  163.  o         -n         -co 

^^'                            '             ■'  bug.  row.  (62. 

{q)  Powell  on  Powers,  425;  Bac.  Abr.  {t)  Doiv  r.  Siioivdtii,  2  W.   Blac.  1224; 

tit.  Leases  (I.);   Fox  v.   Prickivood,  Cro.       Doe  y,  Calvert,  2 'Ea,&i,ZlQ;  IIR.  R,  745. 
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according  to  the  context  and  subject-matter,  and  the  Court  will 
construe  it  so  as  to  effectuate  the  deeds  of  parties,  and  not  to  destroy 
them  (?/).  But  if  made  to  commence  only  a  day  after  the  execution 
of  the  lease,  it  was  not  good  at  common  law  or  in  equity  as  a  lease  in 
possession  {.r) .  Any  such  defect  would  now  be  cured  by  the  Leases 
Act,  1849  (12  &  13  Vict.  c.  2G),  s.  4,  if  the  lessor  lived  till  the  day 
appointed  for  the  commencement  of  the  term.  Under  a  power  to 
demise  for  twenty-one  years  in  possession,  and  not  in  reversion,  a  lease 
dated  17th  February,  1802,  to  hold  from  the  25th  of  March  next 
ensuing  the  date  thereof,  is  good,  if  not  executed  and  delivered  till 
after  the  25th  of  March,  for  it  then  takes  effect  as  a  lease  in  possession, 
with  reference  back  to  the  date  actually  expressed  {y)  ;  but  xmder  a 
power  to  lease  in  possession  and  not  in  reversion,  a  lease  for  years 
executed  on  the  29th  of  March  to  the  then  tenant  in  possession,  to 
hold  as  to  the  arable  land  from  the  13th  of  February  preceding,  and 
as  to  the  pasture  from  the  5th  of  April  then  next,  under  a  yearly 
rent  payable  quarterly  on  the  10th  of  July,  10th  of  October,  10th  of 
January  and  10th  of  April,  was  held  void  for  the  whole ;  though 
such  lease  were  according  to  the  custom  of  the  country,  and  the  same 
had  been  before  granted  by  the  person  creating  the  power  [z) .  But 
now  any  such  defect  would  be  cm-ed  by  the  Leases  Act,  1849, 
s.  4,  provided  the  lessor  were  living  on  the  5th  of  A]3ril,  and  then 
competent  to  grant  such  a  lease. 

The  circumstance  of  a  second  lease  for  years  being  granted  to  the 
same  lessee  who  holds  under  a  former  lease  (r/),  to  commence  after 
the  expiration  of  such  former  lease,  does  not  operate  to  make  the 
latter  a  continuation  of  the  former  lease,  where  the  terms  are  granted 
by  different  deeds ;  although  tlio  residue  of  the  time  to  come  after 
the  former  lease,  together  with  the  period  for  which  the  latter  lease 
is  granted,  do  not  in  length  of  time  exceed  the  limits  fixed  by  the 
power ;  for  the  latter  will  notwithstanding  be  considered  as  a  rever- 
sionary lease,  as  much  as  if  it  had  been  granted  to  a  reversionary 
lessee  (6). 

(c)    Usual  Covenants. 

What  are  usual  covoianfs  in  a  lease,  xmder  a  power  requiring  such 
covenants  is  a  question  of  fact  for  the  jury,  and  not  for  the  Court  (c). 


(«)  I'uf/h  V.  Dit/ce  of  Leeds,  Cowp.  714  ; 
Freeman  v.  West,  2  Wils.  165  ;  Bnin  \. 
Fearnside,  1  AVils.  176;  Att.-Gen.  v. 
Countess  of  Portland,  Cowp.  723. 

[x)  Pollard  \.  Grecurll,  1  Ch.  Cas.  10; 
1  Ch.  Rep.  184:  Doe  d..  Allan  \.  Calvert, 
•2  East,  375  ;  6  R.  R.  451 ;  JJours  v.  Fast 
London  JF.  JF.  Co.,  Jacob,. 374. 

(v)  Doe  d.  Cox  v.  Satj,  10  East,  427  ; 
10  R.  R.  345  ;  Sug.  Tow.  761,  pi.  43. 


{z)  Doe  d.  Alltoi  V.  Calrert,  2  East,  376  ; 
6  R.  R.  451. 

(«)  As  to  the  effect  of  a  new  lease 
operating  as  a  surrender  of  a  former  lease, 
see  post,  Ch.  VIII.,  Sect.  3  (b). 

(A)  Uoe  d.  PulUneij  v.  Lady  Caran,  5 
T.  R.  567  ;  Smit/i  v.  Da;/,  2  M.  &  W.  684. 

(r)  Goodtitlc  d.  Clarges  v.  Funnc-tn,  2 
Doug.  565  ;  Ihnnclt  v.  ll'umack,  3  C.  &  P. 
96  ;  7  B.  &  C.  627  ;  PoweU  on  Powers, 
578. 
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It  depends  on  what  are  the  usual  and  customary  covenants  of  the  Ch.V.Sec.  19. 

neighbourhood  {d)  ;  but  it  has  been  held,  that  what  are  the  "  usual  ^f;;^^f;  «^|«;^ 

and  reasonable  covenants  "  must  depend  on  the  leases  of  the  same     Covouaits). 

land  in  existence  at  the  time  of  the  creation  of  the  power  (c) .     Where 

a  power  to  lease  was  given  upon  reserving  the  ancient,  usual  and 

accustomed  rents,  heriots,  boons,  and  services,  a  covenant  "  to  keep 

in  repair  "  was  held  to  be  "  an  ancient  boon,"  and  the  omission  of  it 

was  deemed  fatal  (/).    Where  there  was  a  power  to  tenant  for  life  to 

lease  for  years,  with  the  usual  covenants,  &c.,  it  was  held,  that  a  lease 

made  by  him,  containing  a  proviso,  that  in  case  the  premises  were 

blown   down,  or  bm-ned,  the   lessor   should   rebuild,  otherwise   the 

rent  should  cease,  was  void,  the  jury  finding  such  covenant  to  be 

imusual  {g).     Where  the  settlement   creating   the   power   does  not 

require  the  usual  covenants  to  be  inserted  in  the  leases,  any  covenants 

may  be  inserted  or  omitted,  as  agreed   on,  provided   they  do  not 

amount  to  a  fraud  on  the  power  (Ii). 

A  private  Act  of  Parliament  enabled  a  tenant  for  life  to  grant  Ways,  &c. 
building  leases,  and  "  to  lay  out  and  appropriate  any  part  of  the  land 
authorized  to  be  leased  as  and  for  a  way  or  ways,  street  or  streets, 
avenue  or  avenues,  square  or  squares,  passage  or  passages,  sewer  or 
sewers,  or  other  conveniences  for  the  general  improvement  of  the 
estate  and  the  accommodation  of  the  tenants  thereof."  A  tenant  for 
life  having  appropriated  certain  land,  and  laid  it  out  for  a  way  for  the 
general  improvement  of  the  estate,  in  exercise  of  the  powers  of  the 
Act,  by  deed  granted  rights  of  way  over  it  to  two  several  tenants  : 
held,  that  tenants  under  other  leases  granted  in  pursuance  of  the  Act, 
but  containing  no  grant  by  deed  of  a  right  to  use  the  way,  were  not 
entitled  by  the  provisions  of  the  Act  to  use  it  (/) . 

(d)  Pron'-so  for  Re-entri/. 

A  power  to  tenants  for  life  to  grant  leases,  provided  that  a  right  of  Power  to 
re-entry  is  reserved  for  non-payment  of  rent,  is  well  executed  by  a  |,^thaPro\So 
lease,  providing  a  re-entry  in  case  the  rent  remains  in  arrear  fifteen  forKe-entry. 
days,  and  there  is  no  aufficicnf  didress   upon  the  premises,  the   condi- 
tional proviso  being  the  usual  form  in  leases  (/.•).     Where  a  power  of 
leasing  required  the  insertion  in  the  leases  of  a  clause  of  re-entry  for 

{d)  Boardman  v,   Mosii/n,    6   Ves.    467,  705;   1  R.  R.  3G9 ;    YeUowJyv.  Gower,  11 

471.  Exch.  274. 

(e)  Doe  d.  Earl  of  Egremont  v.  Stephtns,  (A)  Goodtitle  v.  Fiinucan,  2  Doug.  575. 

6  Q.   B.    208  ;  SitiitJi   d.   Doe  v.  Earl  of  (i)    White  v.  Leeson,  5  H.  &  N.  53  :  29 

Jersey,   7   Price,   281  ;    3   BHgh,    290  ;    2  L.  J.,  Ex.  105. 

B.  &  B.  474  ;   21    R.  R.  767  ;  Doe  d.  Earl  {k)  Sinifh  d.   Doe   v.    Earl  of  Jersey,   7 

of  Eyrcmoiit  v.  WiUiams,  11  Q.  B.  688.  Price,  281  :  3  Bli?h,  290:  2  Brod.   &  B. 

(/)  Earl  of  Cardigan  v.  Montague,  Sug.  473  ;   5  M.  &  S.  467  ;  21  R.  R.  767  ;   Lord 

Pow.  918  (8th  ed.).  Tankerville  y.    Wingfield,  7   Price,   343;  2 

{(/)  Doe  d.  Ellis  V.   Saudham,  1  T.  R.  Brod.  &  B.  498,  n.  ;  22  R.  R.  39,  n. 
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leases  under   if  tlie  rent  sliould  be  foriii-iu-o  days  in  arrear,  it  was  held  such  a  lease 

{Proviso for    was  Valid  (/).     But  a  lease  with  a  proviso  for  re-entry,  if  the  tenant 

— "'"''  ^•'''     shoidd  suffer  the  premises  to  be  out  of  repair,  and  should  not  repair 

the  same  with'ni  six  mouths  next  after  notice,  was  held  bad,  the  clause 

as  to  notice  not  being  usual  {ni). 

(e)  Lands  usuallij  Ivt. 

What  Prior  to  the  Settled  Land  Act,  although  the  power  of  leasing  usually 

"Lands  extended  to  all  the  hereditaments  therein  comprised,  it  was  competent 

usually  let."  \_q  ^]^p  settlor  expressly  to  except  the  mansion-house  or  any  other  part 
(generally  on  the  ground  of  not  having  usually  let) .  The  Settled  Land 
Acts  now  allow  of  no  such  exception  but  that  for  the  mansion-house, 
&c.,  allowed  by  the  10th  section  of  the  Settled  Land  Act,  1890  (see 
ante,  Ch.  I.,  Sect.  4),  not  intended  to  be  let.  Where  leases  were 
granted  under  powers  to  lease  lands  "  usually  demised,"  it  had  to  be 
shown  by  old  leases  or  other  satisfactory  evidence  that  the  lands  have 
usually  been  demised ;  otherwise  they  could  not  be  supported  {n) . 
Lands  not  demised  for  the  space  of  twenty  years  before  the  execution 
of  a  power  to  demise  at  the  rent  then  usually  reserved  and  paid,  could 
not  be  leased  under  such  a  power  (o) .  Where  the  power  was  to 
extend  to  land  usually  demised,  it  was  held,  that  land  settled  for 
years,  deterininable  on  lives,  by  a  family  settlement,  came  within 
that  description  (^;)  ;  so  lands  which  have  been  previously  let  two  or 
thi'ee  times  {q) ,  but  not  lands  let  only  once  for  a  short  term  (</)  ;  but 
that  a  covenant  to  stand  seised  might  amount  to  a  sufficient  demise  (r) . 

(f)  Mode  of  Execution. 

22  &  23  Vict.  By  the  Law  of  Property  Amendment  Act,  1859  (22  &  23  Vict, 
c.  35),  s.  12,  "  a  deed  hereafter  executed  in  the  presence  of  and  attested 
by  two  or  more  witnesses  in  the  manner  in  ^^■hich  deeds  are  ordinarily 
executed  and  attested  (.s),  shall,  as  far  as  respects  the  execution  and 
attestation  thereof,  be  a  valid  execution  of  a  power  of  appointment 
by  deed  or  by  any  instrument  in  writing  not  testamentary  (f),  not- 
withstanding it  shall  have  been  expressly  required  that  a  deed  or 
instrument  in  writing  made   in   exercise  of   such   power  should  be 

{!)  Eiithniddi.  lJo>'\.  Wythe,  5  M.  &  W.  Black.  446  ;  3  Burr.  1441,  1448. 
688;   12  Id.  355;   10  CI.  &  F.  419.  [q]  2  Roll.  Abr.  261;  Sag.  Pow.  728, 

(w)  Doc  d.  Earl  of  Efjremont  v.  BarroiKjh,  730. 
6  Q.  B.  229.  ()■)  Right  d.   Basset  v.  Thomas,  3   Burr. 

{h)  Id.  735  ;  Earl  Cardiyan  v.  Montafjue,  1441,  1447  ;   1  W.  Blac.  446. 
Id.  918.  {s)  In  re  Rkhett,  1  Johns.  &  H.  70 ;  29 

(o)   Tristan  d.  Gore  v.  Hultlnqlas,  Vaugh.  L.  ,J.,  Ch.  712. 
28  ;  T.  Jon.  27  ;  Sug.  Pow.  728,  729.  (c)  They  are  provided  for  by  the  Wills 

(j»)  Right   d.  Basset   v.    Thomas,   1  W.  Act,  1837' (1  Vict.  c.  26),  s.  10. 


c.  35,  8.  12. 
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executed  or  attested  with  some  additional  or  other  form  of  execution  Ch.V.Sec.  19. 
or  attestation  or   solemnity:   provided  always,    that    this   pro^asion    ^'''p^]"J^[^''' 
shall  not  operate  to  defeat  any  direction  in  the  instrument  creating     ^^^^^l^^-^{-. 

the  power  that  the  consent  of  any  particular  person  shall  be  neces 

sary  to  a  valid  execution  {u),  or  that  any  act  shall  be  performed  (.r), 
in  order  to  give  validity  to  any  appointment,  having  no  relation  to 
the  mode  of  executing  and  attesting  the  instrument ;  and  nothing 
herein  contained  shall  prevent  the  donee  of  a  power  from  executing 
it  conformably  to  the  power  by  writing  or  otherwise  than  by  an 
instrument  executed  and  attested  as  an  ordinary  deed,  and  to  any 
such  execution  of  a  power  this  provision  shall  not  extend." 

It  is  to  be  observed  that  if  the  power  prescribes  less  than  the 
statute,  it  is  sufficient  to  comply  with  the  terms  of  the  power,  but  if 
the  power  prescribes  more  than  the  statute,  it  is  sufficient  to  comply 
with  the  statute. 

(g)  Defects  in — //oiv  cured. 

By  the  Leases  Act,  1849  (12  &  13  Yict.  c.  26)  {>/),  a  lease  invalid  12  &  13  Vict. 
by  reason   of   any  deviation   from   the  terms  of   a  power,  is,  after  ^ea^'es  good^ 
entry  thereunder,  considered  in  equity  as  a  contract  for  a  grant  in  as  Contracts 
respect  of  a  valid  lease  under  the  power  to  the  like  effect  as  such 
invalid  lease  save  so  far  as  any  variation  may  be  necessary  in  order 
to  comply  with  the  power ;  and  by  sect.  4  of  the  same  Act,  where  a 
lease  oi-anted  in  the  intended  exercise  of  power  of  leasing  is  invalid  Invalid 
by  reason  that  the  person  granting  the  same  could  not  lawfully  grant  by  Continu- 
such  lease,  but  the  estate  of   such  person  in  the  hereditaments  com-  ^^^  °f 
prised  in  such  lease  has  continued,  then  the  lease  takes  effect,  and  is  Estate, 
as  valid  as  if  the  same  had  been  granted  at  the  time  when  it  could 
have  been  lawfully  granted. 

By  the  Leases  Act,  1850  (13  &  14  Vict.   c.  17),  where  upon  or  Confii-mation 
before  acceptance  of  rent   under  an  invalid  lease,  any  receipt,  &c.,  ^ea^es  b^ 
conffi-ming  such  lease  is  signed  by  the  person  accepting  such  rent,  or  Writing  and 
his  agent,  the  acceptance,  as  against  the  person  so  accepting  such  rent,  Rentf  '^"'^^  ^ 
is  deemed  a  confirmation  of  the  lease. 

It  is  to  be  observed  that  an  invalid  lease  under  a  poAver  may  be 
confirmed  by  the  remainderman  or  reversioner  by  a  mere  memoran- 
dum or  note  in  writing  coupled  with  acceptance  of  rent ;  but  not  by 
acceptance  of  rent  only,  without  any  intention  of  thereby  confii-miug 
the  lease.  The  mere  acceptance  of  rent  by  a  remainderman  may  create 
a  new  implied  tenancy  from  year  to  year  as  between  him  and  the  lessee, 

{it)  Freshjield  v.  EeccI,  9  M.  &  W.  404.  A.  k  E.  403. 

(.(•)  As  to  the  execution  of  a  counterpart  {>/)  Amended  by  the  Leases  Act,  1850 

by  the   lessee,    see   Fri/cr   v.    Coombs,   11       (13  &  14  Vict.  c.  17),  infra. 
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Ch.V.Sec.  19.  which  tenancy  must  be  determined  by  notice  to  quit,  or  otherwise, 
Leases  under    "before  the  tenant  can  be  tm-ncd  out  of  possession  iz). 

rowers  ,     i  i 

{Curing  of         Thc  aLovo  acts  do  not  apply  to  leases  granted  by  a  mere  stranger 

^Jf^!zll to  the  leasing  power ;  as  wliere  a  lease  is  granted  by  the  executors  of 

a  surviving  trustee  instead  of  by  his  heir  {a),  or  by  the  heir  instead  of 
the  executors  {h). 


Sect.  20. — RevcrHionanj  Leases. 

What  are  All  leases  wliieh  are  not  to  take  effect  in  possession  immediately, 

E*^'rrsion  hwtfi'om  a  fid  lire  day,  are  considered  as  reversionary  leases,  within  the 
meaning  of  powers  to  grant  leases  in  possession  and  not  in  rever- 
sion (c).  In  legal  acceptance  a  lease  for  years  in  reversion,  and  a 
future  interest  for  years,  are  one  and  the  same  :  a  future  lease  and 
a  lease  in  reversion  are  synonymous  {<]).  But  strictly  speaking  a 
reversionary  lease  is  one  granted  for  a  term  which  is  to  commence 
from  or  after  the  expiration  or  other  determination  of  a  previous  lease. 
It  does  not  create  any  term  or  estate,  but  only  an  interesse  termini, 
imtil  entry  thereunder  after  the  time  appointed  for  its  commence- 
ment {e).  The  granting  of  a  reversionary  lease  does  not  disentitle  the 
landlord  to  distrain  for  rent  under  a  subsisting  lease  (/).  If  a  man 
make  a  lease  for  life,  and  afterwards  grants  the  lands  to  another  for 
twenty-one  years  after  the  death  of  the  tenant  for  life  ;  these  vN'ords 
(without  the  word  "  demise  ")  are  sufficient  to  pass  a  reversionary 
interest  by  way  of  future  lease  (r/) .  If  the  reversionary  lease  be  ex- 
pressed to  begin  from  the  end  of  the  "  term  "  of  the  subsisting  lease, 
and  the  subsisting  lease  be  afterwards  determined  by  surrender  or  f  or- 
f  eitm-e,  the  reversionary  lease  will  begin  at  once  ;  but  if  it  be  expressed 
to  begin  after  the  end  of  twenty- one  years,  it  Avill  not  begin  upon  the 
smTender,  forfeiture  or  other  determination  of  the  first  term  till  the 
twenty-one  years  have  actually  run  out  {Ji).  Where  a  lease  for  years 
was  made,  and  during  the  term  the  lessor  granted  a  lease  in  reversion 
of  part  of  the  premises  to  an  underlessee,  who  was  in  possession  of 
them,  to  commence  on  the  day  the  original  lease  determined  ;  it  was 
held  that  the  reversionary  lease  took  effect  in  possession  immediately 
on  the  determination  of  the  first  lease  («). 

(i)  Doe  d.  3Iartin  v.  Watts,  7  T.  R.  83 ;  {d)  Garth.  14,  15. 

4  R.  R.  387  ;  Loe  d.  Tucker  v.  Morse,  1  B.  [e)  Smith  v.  Day,  2  M.  &  W.  684. 

&  Aflol.  3Go  ;  JJoc  d.  Pennington  v.  Taniere,  (/)  See  Id.  684,  094,  699  ;  Doc  d.  Raw- 

12  Q.  B.  998.  ruuis  v.  IValkcr,  5  B.  &  C.   Ill  ;  4  L.  J., 

(a)  Ex  parte  Cooper,  lie  North  London  R.  K.  B.  93  ;  29  R.  R.  184  ;  Blatehford,  app., 
Co.,  34  L.  J.,  Ch.  373.  Cole,  resp.,  5  C.  B.,  N.  S.  514  ;  28  L.  J., 

(b)  Robson  V.  Flight,  34  L.  J.,  Ch.  226.  C.  P.  140. 

{c)    Winter   v.   Lovrday,  Comyn,    39  ;    2  [g]  Bac.  Abr.  tit.  Leases  (K.). 

Salk.  537  ;  1  Ld.  Raym.  267  ;  Goodtitlr  d.  (h)  Bac.  Abr.  tit.  Leases  (L.  1). 

Clarges  y.  Fiinucfin,  2  Doug.  56o.    See  also  (i)  IltiichvliffcY.  EarlofKinnoul,b'&mg. 

as  to  "  interesse  termini,"  p.  222,  ante.  N.  C.  1  ;  6  Scott,  050. 
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A  reversionary  lease  of  a  public-liouse,  to  take  effect  on  the  deter-  Ch.V.  Sec.20. 

mination  of  a  lease  by  which  the  lessee  covenanted  to  use  the  demised  ^^''YeaZT''^ 
premises  as  a  public-house  so  long  as  a  licence  could  be  obtained,  does         ^•^{q^.^j. 

not  operate  conditionally  only  on  the  premises  being  licensed  at  the  Lease  of 

time  of  the  commencement  of  the  reversionary  lease,  so  as  to  free  the  Pi^blic-house. 
lessee  from  liability   for  rent  in  consequence   of   the  value   of  the 
premises  having  become  diminished  by  forfeiture  of  the  licence  {k) . 


Sect.  21. — Concurrent  Leases. 


A  concurrent  lease  is  one  granted  for  a  term  which  is  to  commence  Nature  of 
before  the  expiration  or  other  determination  of  a  previous  lease  of  the  LeTses!^^^ 
same  premises  to  another  person.  If  under  seal  it  operates  as  an 
assignment  of  part  of  the  reversion  during  the  continuance  of  such 
previous  lease,  and  from  thenceforth  as  a  lease  in  possession  during 
the  residue  of  the  time  therein  expressed  to  be  granted.  It  entitles 
the  lessee,  as  assignee  of  part  of  the  reversion,  to  the  rent  reserved  in 
the  previous  lease,  and  to  the  benefit  of  the  covenants  therein  con- 
tained, which  are  to  be  respectively  paid  and  performed  dming  the 
then  residue  of  the  term  granted  by  the  first  lease,  and  the  con- 
tinuance of  the  concurrent  lease  (/).  Formerly  a  conciu^ent  lease 
was  inoperative  to  pass  any  estate  during  the  prior  term,  imless  the 
attornment  of  the  previous  tenant  could  be  obtained,  when  it  would 
operate  as  an  assignment  of  the  reversion,  &c.  (w).  Now  no  attorn- 
ment of  the  tenant  in  possession  is  necessary  {ii)  ;  but  until  he  has 
notice  of  such  assignment  he  may  safely  continue  to  pay  his  rent  to 
the  lessor  (o),  who  will,  however,  be  liable  over  to  the  second  lessee 
for  so  much  money  had  and  received  for  his  use  (  j;).  If  a  concuiTent 
lease  be  granted  to  and  accepted  by  the  same  lessee,  it  will  operate  as 
an  implied  surrender  by  him  of  his  previous  term,  and  take  effect  as 
a  lease  in  possession  for  the  term  thereby  granted  (q) .  The  reason  is 
that  the  same  person  cannot  be,  at  the  same  time,  both  tenant  and 
reversioner  of  the  same  premises.  So  where  a  party  entitled  to  a 
remainder  in  tail  expectant  upon  the  determination  of  a  life  estate, 
grants  a  term  of  years  to  commence  immediately,  the  grantee,  without 
entry,  takes  an  immediate  vested  estate  carved  out  of  the  remainder, 

(/,•)  Jilain  V.  Aiialei/,  Gi.  J.   P.   1S4  ;   16       3G3,  contra — iu  Avhicli  there  is  no  reference 
T.  L.  R.  249.  to  4  Ann.  c.  10,  «.  9— would  seem  to  be 

^  '                               '  (o)  4  Ann.  c.  16,  s.  10  ;  Cook  v.  Jfoi/lan, 

{m)  Bac.  Abr.  tit.  Leases  (N.).  i  Exch.  67  ;   o  D.  &  L.  101. 

(«)   4  Ann.  c.   16,  s.  9  ;  post,  Ch.  VII.,  {p)  Smith  v.  Jo/r-s,  1  Dowl.,  N.  S.  o'lQ  ; 

Sect.  6,  "Attornment"  ;   Boc  d.  Affar  v.  If'atson  v.  Ji^Z'-aii,  E.  B.  &  E.  75  ;  Xcato 

Brown,  2  E.    6c  B.  331,  348.     Edwards  v.  v.  ITardinq,  6  Exch.  349. 

Wkkwar,  L.  R.,  1  Eq.  403  :  14  ^Y.  R.  79,  (<?)  Post,  Ch.  VIII.,  Sect.  3  (b). 
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Concurrent 
Leases. 


Cu.V.Sec. 21.  and  not  a  mere  iiiteresse  termini;  and  no  attornment  is  necessary  to 
complete  such  grant,  the  statute  4  Ann.  c.  16,  s.  9,  having  rendered 
attornment  unnecessary  (/•).  A  devisee  for  life,  with  power  to  make 
leases  for  twenty-one  years,  whereon  the  old  accustomed  rent  should 
be  reserved,  made  a  lease  for  twenty-one  yeoxB  under  the  old  rent,  &c., 
and  a  year  before  the  expii-ation  of  that  lease  he  made  a  lease  to 
another  for  twenty-one  years  to  begin  presently;  the  last  was  con- 
sidered to  be  good  within  his  power  as  a  concurrent  lease,  because  it 
was  no  charge  upon  the  reversion,  nor  was  there  any  more  than 
twenty-one  years  in  the  whole  against  the  reversioner;  but  this 
power  would  not  w^arrant  the  making  of  leases  in  reversion,  for  then 
he  might  charge  the  inheritance  ad  infinitum  (.sj.  One  who  has  a 
power  to  grant  a  concurrent  lease  within  seven  years  of  the  expu-atiou 
of  the  old  one,  may  grant  a  lease  at  any  time  on  the  sm-render  of  the 
old  one  (if).  If  a  power  enables  a  tenant  for  life  to  make  leases  for 
years,  determinable  upon  one,  two,  or  three  lives  in  possession,  of 
such  part  and  parts,  and  so  much  only  of  the  lands  of  the  creator  of 
the  power  as  are  then  demised  or  granted  for  any  such  time,  &c.,  no 
lands  can  be  demised  under  such  a  power,  but  what  are  at  the  time  of 
the  execution  of  the  power  under  lease,  for  one,  two,  or  three  con- 
current lives  ;  or  for  any  term  of  years,  determinable  upon  one,  two, 
or  three  concm-rent  lives ;  the  meaning  of  such  restriction  is,  in 
figurative  language,  that  the  candles  shall  be  all  burning  at  the  same 
time  (»). 


Nature  aud 
Use  of 
Estoppels. 


Etfect  of 
Estoppels  on 
the  Lessor. 


Sect.  22. — Edoppel. 

Indentures  of  lease  for  years  sometimes  enure  by  way  of  cdoppd, 
which  word  signifies  an  impediment  or  bar  to  a  man's  invalidating 
his  own  solemn  act  (.r).  Estoppels  in  general  are  not  favoured  (y)  ; 
they  continue  no  longer  on  either  party  than  during  the  lease  (s),  or 
during  any  renewed  tenancy  (c/) :  unless  they  be  mutual,  neither  party 
is  bound  by  them  (6) . 

A  lessor  by  deed  is  clearly  estopped  by  the  lease  from  denying  that 
he  had  any  estate  in  the  land  at  the  time  the  lease  was  executed  by 
him,  or  that  he  had  no  right  to  dispose  of  the  possession  during  the 


(/•)  Doc  d.  Aijar  v.  Broun,  2  E.  &  B. 
331,  348. 

(s)  Powell  on  Powers,  428  ;  Bac.  Abr. 
tit.  Leases  (L.). 

[t)  Com.  Dig.  tit.  Estates  (Q.  13). 

(«<)  Powell  on  Powers,  .541  ;  Hoe  d. 
Wyndham  v.  Eahonibr,  7  T.  R.  713. 

Ix)  Lyon  v.  Reed,  13  M.  &  W.  285. 

(V)  Co.  Lit.  353,  n.  1  ;  Rex  v.  Lubboi- 


lui,,/,  4  T.  R.  254  ;  Com.  Dig.  tit.  Estates 
(K.  8)  ;  Bac.  Abr.  tit.  Joint  Tenants  and 
Tdiaiits  ill  Coijuiw)!  (H.  1). 

(;)  Co.  Lit.  47  ;  James  v.  London,  Cro. 
EUz.  36. 

(«)  London  and  North  Western  R.  Co.  v. 
West,  L.  R.,  2  C.  P.  553  ;  36  L.  J.,  C.  P. 
245. 

{b)  Co.  Lit.  352. 
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term  thereby  expressed  to  be  granted  (c)  ;  and  a  sub-lease  by  deed  Ch.V.Sec.22. 
has  a  similar  effect  (d)  ;  and  it  is  submitted  that  the  law  is  the  same  Estoppel. 
in  this  respect,  whether  the  lease  be  by  writing  under  hand,  or  by 
word  of  mouth.  Upon  the  execution  of  a  lease  which  operates  by 
estoppel,  there  is  in  contemplation  of  law,  created  in  the  lessor,  a 
reversion  in  fee  simple  by  estoppel,  which  passes  by  descent  to  his 
heir,  and  by  purchase  to  his  assignee  or  devisee,  who  may  sue  on  the 
covenants  in  the  lease  (e).  If  a  man  make  a  lease  for  years  by 
indenture  of  lands  wherein  he  has  nothing  at  the  time  of  such  lease 
made,  and  afterwards  purchase  those  lands,  this  makes  his  lease  as 
good  and  unavoidable,  as  if  he  had  been  in  the  actual  possession  and 
seisin  thereof  at  the  time  of  such  lease  made  (/) . 

Where  a  lessee  for  years  made  an  underlease  by  way  of  mortgage,  Estoppel  in 
and  afterwards  another  sub-lease  by  indenture  for  a  short  term,  Mortgage, 
it  was  held  that  the  latter  sub-lease,  though  originally  a  lease  by 
estoppel,  was  convertible  into  a  lease  in  interest  by  a  reconveyance  by 
the  mortgagees,  so  as  to  give  a  right  of  action  to  the  assignee  of  the 
lessee  {g) .  But  where  a  mortgagor  made  a  lease  after  the  mortgage, 
a  subsequent  purchaser  of  the  legal  estate  from  the  mortgagee  and 
of  the  equitable  estate  from  the  mortgagor,  the  latter  joining  in  the 
conveyance  of  the  legal  estate,  was  not  before  the  Conveyancing 
Act  {/i)  bound  by  the  lease  of  the  mortgagor  (/) .  A  lessor  is  estopped 
from  contending  that  he  had  merely  an  equitable  estate  when  he 
granted  the  lease  (A').  But  where  the  lease  stated  that  the  lessors 
were  owners  subject  to  a  mortgage,  and  that  they  demised  the  land 
to  the  lessee,  it  was  held  that  neither  party  was  estopped  from  deny- 
ing that  the  lessors  had  a  legal  reversion,  but  that  they  were  estopped 
from  asserting  it  (/). 

It  is  one  of  the  first  principles  of  the  law  of  estoppel,  as  applied  to  Tenant 
the  relations  between  landlord  and  tenant,  that  a  tenant  is  estopped  from  dis- 
from  disputing  the  title  of  his  landlord  {m) .     In  an  action  on  a  bond  fo'^^^'^°xit^°'^' 
conditioned  for  the  payment  of  the  rent  of  certain  premises  recited  CuoA-e  v. 
in  the  condition  to  be  demised  by  indenture  at  a  certain  rent,  the  ^"^^^i/- 
defendant  is  estopped  from  saying  that  by  the  indenture  a  less  rent 

(c)  Bofl  d.  Prior  v.  Oiifjlrii,  10  C.  B.  25  ;  (/()  For  effect  of  Conveyancing  Act,  see 

and  see  Darlington  v.  PrifcJifirrl,  4  M.  &  G.       Ch.  I.,  Sect.  28,  ante. 
783  ;  Green  v.  James,  6  M.  k  W.  656.  (i)  Doe  d.  Lord  Downe  v.    Thompson,  9 

{d)  Boo  d.  Prior  v.  Oncjley,  10  C.  B.  25.       Q-  B.  1037. 

,\    „  ,,,     ,  T    .         4    TT      f    -VT  V>)  Green  Y.  James,  6  M.  &  W.  656. 

"1.)     a   Tj     io-     .TO  T      T     17       on(-     on  (')  Peiroefer  V.  Marris,  I  Q.B.  lOS.    But 

(42  :  6   Id.    lot) ;   28  L.   J.,  tx.   306     29  „„„^  ir^  <            n-     ?     t    t>      ,  n    -o    ono 

Ti    ,D-  see  Jlorfon  v.  If  oods,  h.  K.,  4  Q.  B.  293, 

Id.  4oo.  J  ■   J                                      !       -^                 ) 

and  infra. 

(/)  Bac.  Abr.  tit.  Leases  (0.) ;   Goodtitle  (,;,)   Coo/,-e  x.  Lo.vlei/,  5  T.  R.  4  ;  2  R.  R. 

d.  Faulkner  v.  Morse,  3  T.  R.  371  ;  1  R.  R.  521  ;   Cuthhertson  v.  irvhu/,  supra,  note  {e)  ; 

719;  Sturgeon  v.  Wingfield,  15  M.  &  W.  Beekett  v.   Bradleg,    7   M.    &   G.    994;  8 

224.  Scott,  N.  R.  843  ;  2  D.  &  L.  586  ;   Lang- 

(g)    Webb  v.  Aiiiti'i.  7  M.   &  G.   701  ;   8  ford  v.  S'/inrs,  3  K.  &  J.  220  ;  Belaney  v. 

Scott,  N.  R.  419.  Fo.r,  1  C.  B.,  N.  S.  166 :  2  Id.  768. 
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Ch.V.Seo.  22. 
Estoppel. 


Tenant  may 
eIiow  Land- 
lord's Title  to 
be  expired. 
Belamy  v. 
Fox. 


Ttnant  may 
show  that 
other  person 
than  claiming 
Assignee  of 
E,e^■ersion  has 
Title. 

Estoppel  as 
against 
Reversioner 
by  paying 
Rent  to 
Tenant  for 
Life. 


than  that  mentioned  in  the  condition  was  reserved  («).  In  an  eject- 
ment for  mines  against  a  member  of  a  mining  companj',  it  was  held 
tliat  the  defendant  was  estopped  from  disputing  the  title  of  the  lessor 
of  the  plaint i  If,  wlio  had  leased  the  mines  to  the  company,  of  which 
the  lessor  was  a  partner  at  the  time  of  tlio  action,  but  not  at  the  time 
he  granted  tli(^  lease  (o). 

The  tenant  may,  however,  show  that  his  landlord's  title  has  ex- 
pired (;>)  :  but  where  a  defendant  in  an  action  for  use  and  occupation, 
had  occupied  apartments  in  a  house  belonging  to  a  wife,  and  had 
paid  rent  to  the  husband,  wlio  subsequently,  with  the  knowledge  of 
the  defendant,  granted  a  lease  of  the  whole  house  to  the  plaintiff  :  it 
was  held,  that  having  occupied  with  notice  of  the  lease,  he  could  not 
impeach  its  validity,  nor  controvert  the  plaintiff's  title  {q) .  Upon 
an  information  to  set  aside  a  lease  of  charity  lands,  it  was  held  in 
Chancery  tliat  the  lessees  could  not  dispute  the  title  by  setting  up 
an  adverse  title  whilst  they  retained  possession  (r). 

The  rule  that  a  tenant  may  not  dispute  his  landlord's  title  applies 
only  to  the  title  of  the  landlord  who  let  him  in  ;  and  the  tenant  may 
deny  the  title  of  a  claiming  assignee  of  a  reversion  by  showing  a 
title  in  some  other  person  (-s). 

The  interests  of  a  tenant  for  life  and  a  reversioner  are  the  same, 
and  therefore  a  lessee  who  has  paid  rent  to  the  first,  cannot  sot  up 
title  in  another  person  as  an  answer  to  an  action  by  the  latter  after 
the  death  of  the  former  {t) .  A  lessee,  by  executing  an  indenture 
of  lease,  admits  a  will  under  which  it  is  recited  that  the  lease  was 
granted  {u).  An  assignee  is  estopped  by  the  deed  which  estops  his 
assignor  (.r)  ;  and  an  assignor,  by  executing  the  assignment  in  which 
the  original  release  is  recited,  is  precluded  in  an  action  by  the 
assignee  from  calling  upon  him  to  prove  tlie  lease  {y) ;  so  an  assignee 
of  a  void  lease  by  a  tenant  for  life  is  estopped  from  disputing  the 
title  of  the  remainderman,  though  his  assignment  was  after  the  death 
of  the  tenant  for  life,  and  payment  to  and  acceptance  of  rent  by  the 
remainderman,  and  with  notice  of  that  fact(~).     So  where  a  lease 


in)  La'imon  v.  Trcmere,  1  A.  &  E.  702  ; 
J.  J.  (N.  S.),  K.  B.  218 ;  40  R.  R.  -126. 

(o)  Francis  v.  Doe  d.  Harvoj,  4  M.  &  W. 
331. 

(p)  Belaneti  v.  Fox,  2  C.  B.,  N.  S.  7G8  ; 
Neave  v.  Moss.  1  Bing.  363  ;  2  L.  J.,  C.  P. 
25  ;  2.')  R.  R.  650  :  Doe  d.  fitrode  v.  Seaton, 
2  C,  M.  &  R.  728;  Downs  \.  Cooper,.  2 
Q.  B.  256  ;  Clarulgc  v.  Mackenzie,  4  M.  &  G. 
143  ;  Doc  d.  Lecming  v.  Skirroic,  7  A.  &  E. 
157. 

(q)  Ji'nniev.  liobinsoii,  1  Bing.  147:  1 
L.  J.,  C.  P.  30;  25  R.  R.  604. 

()•)  Att.-Grn.  V.  Lorfl  Hoiham,  3  Riiss. 


415:  24  R.  R.  21. 

[s)   Carlton  v.  Bovrorlc,   51   L.   T.   659  ; 
and  post,  Ch.  VII.,  Sect.  5. 

{t)  Doc  A.  Colcmorey.  Whitroe,  1  D.  &Ry. 

I  ;  25  R.  R.  769. 

(/()  liringloe  v.  Goochon,  5  B.  N.  C.  738  : 
50  R.  R.  848. 

{:•■)   Taglor  v.  Keedham,  2  Taunt.   278  ; 

II  R.  R.  572;  Barwiek  d.  Maijor,  Sfc.  of 
Richmond  v.  Thompson,  7  T.  R.  488 ;  4 
R.  R.  499  ;  Br^ian  d.  Child  y.  Winicood,  1 
Taunt.  208;  9  R.  R.  751. 

(//)  Ka.sh  V.  Turner,  1  Esp.  217. 
(;r)  Johnson  v.  Mason,  1  Esp.  89. 
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was  granted  by  A.  and  B.  as  granting  parties,  and  reserved  the  rent  Ch.V.Sec.  22. 
and  right  of  re-entry  to  a  close,  it  was  held  that  the  assignee  of  the  Estoppel. 
lessor  was  estopped  from  showing  that  A.  had  no  interest  in  the 
premises  {a).  In  defence  of  an  action  of  ejectment,  it  may  be  shown 
that  the  parties  under  whom  the  plaintiff  claims  had  no  title  when 
they  conveyed  to  him,  altliough  the  defendant  himseK  claims  by  a 
convevance  from  the  same  parties,  if  the  latter  conveyance  was  subject 
to  that  which  the  defendant  seeks  to  impeach  (^>) . 

"Where  a  person  entitled  as  coparcener  to  part  of  land  lets  the  whole  Estoppel  as 
to  a  tenant  who  enters  and  pays  rent  as  for  the  whole  until  the  lessor's  J^p^Jener. 
death,  the  tenant  is  estopped  from  denying  that  the  heir  of  the  lessor 
is  entitled  to  the  whole  (f ) . 

It  was  at  one  time  thought,  from  Cuthherhon  v.  Irving  (d)  and  Waut  of  Title 
other  cases,  that  when  the  document  of  lease  showed  a  want  of  title  L^^se!^™"  ^^ 
in  the  landlord,  there  was  nothing  to  estop  the  tenant  from  denying  /o%v. 
that  title;  but  this  doctrine  has  now  been  distinctly  overruled  in  •^'■*"''""''- 
Jo/l>/  V.  Arhufhnof  {0),  as  was  pointed  out  by  the  Exchequer  Chamber 
in  Mortoit  x.  Woods  (/). 

In  an  action  for  rent,  where  the  title  to  the  land  is  not  in  question,  Effect  of 
the  defendant  is  estopped  fi-om  saying  the  lease  is  not  a  good  one ;  ^e^^Jr^f^i^y 
for  the  covenant  for  payment  of  the  rent  is  good  {g).  But  he  may  of  the  Lease. 
plead  a  new  substituted  tenancy  from  year  to  year  and  the  determina- 
tion thereof  by  notice  to  quit  before  the  rent  claimed  became  due ; 
and  that  notwithstanding  he  omitted  so  to  plead  in  a  previous  action 
founded  on  the  same  lease  or  agreement  (h).  Where  a  tenant  for  life 
under  a  devise,  with  a  leasing  power,  let  to  defendant  by  a  lease,  not 
noticing  the  power ;  and  after  the  death  of  the  lessor,  a  succeeding 
tenant  for  life  under  the  same  devise  brought  ejectment  against  the 
defendant,  on  the  ground  that  the  lease  was  not  a  valid  execution  of 
the  power ;  it  was  held,  that  the  defendant  was  not  estopped  from 
setting  up  an  outstanding  term  of  years  in  trustees  created  by  a 
tenant  in  fee,  from  whom  the  devisor  had  inherited,  as  the  lessor  of 
the  plaintiff  himself  denied  the  right  of  the  defendant's  lessor  to 
grant  the  lease  (/). 

The  tenant  is  not  estopped  by  the  description  of  the  lands  in  the  Effect  of 
lease,  as  '^  meadows,"  from  pleading  and  proving  that  they  had  been  folSriptTon 


of  Premises, 


(a)  Parke  Y.  M'LomjMUi,  1   Ir.  Law  R.,  (/)  Morton  v.  Woods,   L.   R.,   4   Q.   B. 

N.  S.  180.  293  ;  38  L.  J.,  Q.  B.  81  :  9  B.  &  S.  Go9  ; 

{b)  Doe  d.  OUvn-Y.  Poirell,   1   A.   &  E.  17  W.  R.  414. 

531  ;  3  N.  &  M.  616.  {rA  Monroe  v.  Lord  Kern/,  1  Bro.  P.  C. 

(e)    Wcel-s  V.  Birch,  69  L.  T.  759.  G7." 

{d)   Cuthbertsony.Irvim,,j:>   '^•^•k^l'  {h)  Eoxvlett  y.    Tarte,   10   C.   B.,  N.  S. 

48o  ;  see,  too,  Pargeter  v.  Harris,  7  ^.  d-  q-,\  •  31  l  J     C   P    146 
708. 

(e)  Jolhi  V.  Arhuthnot,  4  De  Gcx  &   J.  (i)  Boc  d.  Lord  Egremont  v.  Wij»dham, 

224;  28  L.  J.,  Ch.  647.  12  Q.  B.  711. 
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Cn.V.  Sec.  22.  converted  into  arable  before  the  lease,  and  have  been  used  as  siicli 
I'stoppei.      over  since  (/•'). 


Nature  of  the 
Bond  aud  its 
Eflfect, 


Sect.  23. — Bond  for  Pcrfonnance  of  Covenant. 

Sometimes  a  bond  is  taken  by  tlie  lessor  from  the  lessee,  with  or 
"without  sureties,  conditioned  for  payment  of  the  rent  and  perform- 
ance of  the  covenants  in  the  lease  (/),  or  a  guarantee  in  A\Titing  for 
the  due  payment  of  the  rent  {m).  Such  a  guarantee  will  cease  when 
the  tenancy  is  determined  by  due  notice  to  cpiit,  notwithstanding 
such  notice  is  waived  and  a  new  vacancy  created  {n).  Sometimes 
also  a  bond  is  made  by  a  sub-lessor  to  a  sub-lessee,  conditioned  to 
indemnify  him  from  the  rent  reserved  in  the  original  lease,  and 
from  all  distresses,  ejectments,  and  other  proceedings  in  respect 
thereof ;  or  by  the  assignee  of  a  lease  to  the  assignor  to  indemnify 
him  from  the  rent  and  covenants  in  the  lease ;  or  by  the  assignor 
to  the  assignee  (o).  Such  bonds  respectively  are  within  the  8  &  9 
Will.  3,  c.  11,  s.  8,  and  operate  as  securities  only,  and  the  actual 
damages  only  are  recoverable  {p). 


In  what 
Cases. 


Sect.  24. — Rectification  of  Erroneous  Leaae. 

If  a  lease  or  other  deed  be  drawn  up  and  executed  upon  terms 
materially  different  from  those  actually  agreed  on,  and  contrary  to 
the  real  intention  of  both  parties,  a  Court  of  Equity  may  cause  it  to  be 
reformed  and  corrected,  or  set  aside  {q)  ;  but  it  will  do  so  only  upon 
very  strong  evidence  clearly  showing  a  mistake  by  both  parties,  and 
the  onus  of  proof  lies  on  the  plaintiff  (/•).  This  strict  rule  does  not 
seem  to  apply  as  between  vendor  and  purchaser,  or  lessor  and  lessee, 
where  the  parties  can  be  replaced  in  statu  quo  (.v),  and  in  one  case  of 
a  mistake  in  parcels,  where  the  mistake  was  partly  on  the  side  of  the 
plaintiff,  it  appears  to  have  been  relaxed,  and  an  annulment  ordered 


4 


{I)  Sllpivorlh  V.  Gran,  1  Stra.   610;  8 

Mod.  ;ui. 

(/)  Laiiisoii  V.  Tmiirrr,  1  A.  &  E.  792  ; 
3  L.  J.  (N.  S.),  K.  B.  218 ;  40  R.  R.  426. 

(w)  Tai/kur  v.  Wildin,  L.  R.,  3  Ex. 
303  ;  37  L.  J.,  Ex.  173. 

(>/)  Tin/lrtir  V.  TT'iMiii,  L.  R.,  3  Ex. 
303  ;  37  L.  J.,  Ex.  173  ;  see  this  case 
distiDguishcd  in  the  very  .special  case  .of 
Jlohiir'  Y.  Jlnii>sI.if/,3  Q.  B.  D.  494;  47 
L.  J.,  Q.  B.  410  ;  38  L.  T.  838— C.^. 

(o)  Sn>;f/i  V.  Jhn/,  2  M.  6c  W.  G84. 

Ip)  2  Chit.  PI.  320  (7th  ed.)  ;  2  Wms. 
Saund.  187  a,  n.  [c). 

(q)  ^rio-rfn/  V.    I'nrhr,   19   Bear.    305  ; 


Garrard  v.  Franlrl,  80  Bear.  445  ;  31 
L.  J.,  Ch.  604  ;  Moriimrrv.  Shortall,  2  Dru. 
&  "VV.  363  ;  Lister  v.  Hodfjsou,  L.  E.,  4  Eq. 
30  ;  15  W.  R.  547  ;  Harris  v.  I'lppirdl, 
L.  R.,5  Eq.  1. 

()■)  Wr\qhi  V.  Gof,  22  Beav.  207;  SdU 
V.  6V//.V,  1  Drew.  .<c  Sm.  43 ;  29  L.  J.,  Ch. 
500  ;  llookc  v.  Ld.  Kmsinyton,  2  Kay  &  J. 
743  ;  8  E.  k  B.  257,  294  ;  Earl  of  Bradford 
v.  Earlof  Roinmy,  30  Beav.  431  ;  Garrard 
V.  Fruvhcl,  30  Beav.  445  :  Fricc  v.  Ley,  32 
L.  J.,  Ch.  530  ;  Scaton  v.  Staniland,  4  Giff. 
61  ;  Elms  v.  Elms,  3  De  Gex,  E.  &  J. 
607  ;  Fallou  v.  Rolniis,  16  Ir.  Ch.  R.  422. 

(••.)  Harris  v.  ErppmU,  L.  E.,  5  Eq.  1. 
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unless  the  defendant  would  consent  to  a  rectification,  whicli  lie  did  (/).  Ch.V.  Sec.  24. 
Parol  evidence  is  admissible  (ti).    The  Com-t  will  not  reform  a  deed  on  RecUJication  of 

^    '  Erroneous 

petition,  but  an  action  must  be  brought ;  and  so  long  as  the  deed  stands  Lease. 
the  Court  is  bound  to  act  upon  it,  notwithstanding  it  may  be  satisfied  Evidence, 
that  the  deed  is  at  variance  with  the  intention  of  the  parties  (x). 

In  Coiccn  v.  Truefitt  {//) ,  rooms  on  the  second  floor  of  two  houses,  Passage 
being  Nos.  13  and  14,  Old  Bond  Street,  were  demised,  together  with  Rooms  on 
free  ingress  and  egress  for  the  lessee  "  through  the  staircase  and  Second  Floor 
passages  of  No.  13,"  to  and  from  the  demised  premises.     There  was  Houses, 
no  staircase  in  No.  13  leading  thereto,  but  there  was  a  staircase  in  Cowen  v. 
No.  14.     It  was  held  by  the  Coiu-t  of  Appeal,  upon  the  evidence  that 
there  had  been  a  common  mistake,  that  the  intention  of  the  parties  was 
that  the  lessee  should  use  the  No.  14  staircase,  and  that  the  doctrine 
of  false  demonstration  had  been  wrongly  applied  by  Romer,  J.,  but 
the  Court  ordered  the  lease  to  be  rectified  by  substituting  the  No.  14 
for  the  No.  13  staircase,  thus  practically  affirming  the  judgment  of 
Romer,  J. 

By  sect.   34  of  the  Judicature  Act,  1873,    any  action  for  "the  r^'^^io^fo^ 

•  n        '  •  •  1      •  p  •  Rectification 

rectification  or  setting  aside  or  cancellation  of  deeds  or  other  written  must  be 
instruments"  must  be  brought  in  the  Chancery  Division  of  the  High  eh'amiery^ 
Court.    But  the  '24th  section  of  the  same  Act  gives  power  to  any  other  Division. 
Division  to  treat  an  instrument  as  rectified  or  set  aside  (:;). 

In  a  very  clear  case  of  mistake,  compensation  may  be  awarded  to  a  Compensation 
tenant  for  having  accepted  an  erroneous  lease,  instead  of  rectifying  accepted  ° 
the  lease  itself.     This  principle  was  recognised  in  Besle>/  v.  Besloy  [a) ,  erroneous 
in  which  case,  however,  compensation  was  refused.     The  facts  were  Bcsicy  t. 
these  : — By  contract  in  1861  the  defendant  agreed  to  grant  to  the  ^('■^^'^y- 
plaintiff  a  sub-lease  for  the  residue  of  his  own  term  less  ten  days.    In 
pursuance  of  this  contract  an  underlease  was  prepared  by  the  defen- 
dant's solicitor  for  twenty-three  years  less  ten  days,  and  the  lease 
was  executed  by  the  lessee,  who  neither  inspected  the  head  lease,  nor 
employed  a  solicitor.     In  1877  it  was  discovered  that  the  head  lease 
had  only  sixteen  years  to  run  at  the  time  of  the  contract,  and  had  in 
fact  expired,  and  that  the  sub-lease  had,  by  pure  mistake,  been  made 
for  seven  years  longer  than  the  lessor  had  power  to  make  it.     The 
plaintiff,  who  had  been  obliged  to  procure  a  new  lease  from  the  head 

[t)  Paget  v.  Marshall,  oi  L.  J.,  Ch.  575  ;  {x)  Li  re  Malet,  31  L.  J.,  Ch.  455,  M.R. 

51  L.  T.  351,  per  Bacon,  V.-C.     In  this  {y)   Cowcn  v.  Truvfitt,  [1899]  2  Ch.  309  ; 

case  the  plaintiff  granted  a  lease  of  cer-  68  L.  J.,  Ch.  563  ;  81  L.  T.  104;  47  W.  R. 

tain  portions  of  three  warehouses,  and  by  661 — C  A. 

mistake  included  a  first  floor.     The  lease  (.)  Musty n  v.    ITcst  3fo.'<fi/ii,   ^-c.    Co.,    1 

"was   ordered    to    be    rescinded,    with   an  q    p    j)     145  .  45  l    J.    C.  P.    401  •   34 

option  to  the  defendant  to  take  it,  exclud-  l_  -p.  325. 

ing  such  first  floor.  \„)  ^^.J^y  y.  Besley,  9   Ch.   D.   103  ;  3S 

{ti)  Prke  V,  Ley,  32  L.  J.  Ch.  530.  L.  T.  844  ;  27  W.  R.  184. 

L.T.  16 
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Ch.V.Sec.24.  landlord   at   a   greatly   increased    rent,    claimed   compensation,   but 

Eectification  of  Maliiis,  V.-C,  liold  that  he  was  to  blame  in  not  having  inspected  the 

Lease.        head  lease  at  tlie  time  of  the  contract,  and  applying  the  rule  oi  caveat 

emptor,  disallowed  the  claim  ;  and  this  course  was  afterwards  approved 

in  the  Court  of  Appeal  (/*). 

Where  there  is  a  clear  case  of  a  clerical  error,  it  is  presumed  that 
the  Court  will  correct  it,  and  construe  the  lease  as  if  the  error  had  not 
been  made. 


Correction  of 
Clerical  error. 


Sect.  25. — CanccUafion  of  Lease  for  Fraud,  3Iisrepresc))fafio)i,  or 

Concealment. 

If  a  lease  has  been  obtained  by  fraud  or  material  misrepresentation 
or  concealment,  either  on  the  part  of  the  lessor  or  lessee,  it  may  be 
set  aside  (r).  Modijn  v.  Wed  Modz/n,  Sfc.  Co.  (d),  is  an  important 
case  on  this  head,  being  decided  on  the  ground  of  concealment  only. 
In  that  case  the  lessor  knew,  but  did  not  inform  the  lessee,  who  had 
no  means  of  knowing,  that  he  had  no  title  to  part  of  the  lands 
demised.  It  was  held  that  the  lessee  might,  if  he  pleased,  be  relieved 
of  the  lease  altogether,  that  this  relief  might  be  given  in  an  action 
by  the  lessor  for  the  rent,  and  further  that  the  lessee  might,  if  he 
pleased,  reject  that  part  only  to  which  there  was  no  title,  and  keep 
the  remainder.  It  is  to  be  observed,  however,  that  in  this  case 
the  lessee  does  not  appear  to  have  either  entered  into  possession  or 
paid  rent  (e) . 


{b)  In  Clayon  v.  Leach,  41  Ch.  D.  103  ; 
61  L.  T.  69  ;  37  W.  R.  664— C.  A. 

(c)  fcsee  Story  on  Equity,  ss.  191—203; 
Cliitty  on  Contracts,  13th  ed.,  Cli.  XXI., 


Sect.  4;  Ch.  XXTL,  Sect.  1. 

((■(')  MoKt>/n  V.  West  Mostyn,  SfC.  Coal  Co., 
1  C.  P.  D."  145  :  45  L.  J.,  C.  P.  401. 

{e)  See  the  judgment  of  Lindley,  J. 


243 


CHAPTER  VI. 


OF   TENANCIES    FOR   LESS   TERM   THAN    YEARS,    AND  OF    PERMISSIONS   TO 

OCCUPY. 


Sect.  page 

1 .  Tenancy  from  Year  to  Year  ....   243 

2.  Tenancy  for  less  than  a  Year     . .   249 

3.  Tenancy  at  Will  252 

4.  Tenancy  on  Sufferance    258 


Sect.  page 

5.  Mortgagor  and  Mortgagee  ....   260 

6.  Master  and  Servant    265 

7.  Vendor  and  Vendee 266 


Sect.  1. — Tenancy  from  Year  to  Year. 

A  TENANT  from  year  to  year  is  one  wlio  holds  under  a  demise  Nature  of  the 
(express  or  implied)  for  a  term  («),  which  may  be  determined  at  the  ^°^^^y- 
end  of  the  first  or  any  subsequent  year  of  the  tenancy,  either  by  the 
landlord  or  the  tenant,  by  a  regular  notice  to  quit  [h).  He  was 
originally  spoken  of  as  a  tenant  at  will  whose  will  could  not  be 
determined  by  either  party  without  due  notice  to  quit  (c).  If  no 
such  notice  be  given  the  tenancy  will  continue  from  year  to  year,  for 
any  number  of  years  until  surrendered,  or  extinguished  by  the 
Statute  of  Limitations,  or  the  lessor's  title  ceases  {d).  The  death 
of  either  party  will  not  determine  it  {e)  ;  unless,  indeed,  the  lessor 
be  tenant  for  his  o^vti  life  only,  and  the  lease  is  not  made  pm-suant  to 
any  statute  or  power  (/). 

"Leases  from  year  to  year,"  observes  Mr.  Preston,  "give  only  one  Lease  from 
time  of  continuance.     That  time,  however,  maybe  confined  to  one  ^u^s  o°no  ^'^'^ 
year,   or    extended    to    several    years,    according    to    circumstances  Time  of 
attending  the  tenancy  in  its  progress.     In  the  first  place,  the  lease  is 
for  one  year  certain,  and  after  the  commencement  of  every  year,  or 
perhaps  after  the  expiration  of  that  part  of  the  year  in  which  a  notice 
of  determining  the  tenancy  may  be  given,  it  is  a  lease  for  the  second 
year;  and  in  consequence  of  the  original  agreement  of  the  parties 
every  year  of  the  tenancy  constitutes  part  of  the  lease,  and  eventually 
becomes  parcel  of  the  term  :  so  that  a  lease,  which  in  the  first  instance 


{(i)  How  V.  Kennett,  3  A.  &  E.  at  p.  662, 
per  Littledale,  J. 

{b)  Cole,  Ejec.  29,  441. 

(r)  Pavkcr  d.  Wallcn-  v.  Constable,  3 
Wils.  25  ;  and  see  the  history  of  tenancies 
from  year  to  year  traced  from  tenancies 
at  will,  Smith,  L.  &  T.  23. 

{d)  Smith,  L.  &  T.  30,  441. 

[e)  jVaddon  v.    niiitr,  2  T.  R.   159;   1 


R.  R.  453  ;  Doed.  Shore  v.  For/e,;  3  T.  R. 
13;  1  R.  R.  626;  Maclcn/ y.  Moclcreth,  4: 
Dong.  213  ;  2  Chit.  R.  461  ;  15  Ves.  241  ; 
l)oc  d.  Hull  V.  Wood,  14  M.  &  W.  682; 
Cattlei/  V.  Arnold,  1  J.  &  H.  651  ;  28 
L.  J.,  Ch.  352;  BootheroydY.  Woolhy,  5 
Tyr.  522. 

(/)  Docd.  T/ioimsY. Huberts, IGM.  kW. 
778;  14  &  15  Vict.  c.  25,  s.  1. 


16(2) 
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Tcnaiici/  from 
Year  to  Tear. 


Settlemcut 
cases. 


Ch.VI.Seo.  1.  is  only  for  one  yoar  certain,  may  in  the  event  be  a  term  for  one 
hundred  years  or  more.  Under  this  species  of  tenancy  the  law  con- 
siders the  lease,  with  a  view  to  the  time  wliieli  has  elapsed,  as  arising 
from  an  estate  for  all  that  time,  including  the  cm-rent  year ;  and  witli 
a  view  to  the  time  to  come,  as  a  lease  from  year  to  year.  For  as  all 
the  time  for  which  the  land  may  be  held  under  a  running  lease  is 
originally  given,  and  in  effect  passes,  by  the  same  instrument  or  con- 
tract, the  whole  time  is  consolidated,  and  every  year  as  it  commences 
forms  part  of  the  term"  {(j). 

The  renting  of  a  tenement  from  three  months  to  three  months,  or 
for  an  indefinite  period,  and  an  occupation  under  it  and  payment  of 
rent  for  a  year  or  more,  constitute  a  tenancy  from  year  to  year,  so  as 
to  confer  a  settlement  under  the  Poor  Law  {//). 
Creation  of  "Where  parties  usually  agree  for  a  tenancy  "  from  year  to  year," 

Tenaiiov  from  ^^^  posscssiou  is  taken,  such  a  tenancy  is  thereby  created,  and  may 
be  determined  at  the  end  of  the  first  or  any  subsequent  year  of  the 
tenancy  by  a  regular  notice  to  quit  (i).  But  where  a  tenancy  is 
created  "  for  one  year,  and  so  on  from  year  to  year  "  (which  is  fre- 
quently done  by  mistake),  it  eniu'es  as  a  tenancy  for  two  years  at 
the  least,  and  cannot  be  determined  at  the  end  of  the  first  year  {k) ; 
though  it  may  be  determined  by  notice  to  quit  at  the  end  of  the 
second  or  any  subsequent  year  of  the  tenancy.  A  demise  "  for  a 
year,"  or  "  for  one  year  certain,"  does  not  create  a  tenancy  from  year 
to  year,  nor  require  any  notice  to  quit  at  the  end  of  the  year  (l). 


by  express 
Contract. 


Implied 
Contract  by 
Entry  under 
Contract  for 
Lease  or  void 
Lease. 
Doc  V.  Bell. 


Prior  to  Wdhh  v.  Lonsdale,  the  doctrine  was  firmly  established, 
that  where  a  person  is  let  into  possession  under  a  mere  agreement 
for  a  future  lease,  he  becomes  only  a  tenant  at  will ;  but  it  was 
equally  well  established,  that  wlien  he  pays,  or  expressly  agrees  to 
pay,  any  part  of  the  annual  rent  thereby  reserved,  his  tenancy  at  will 
changes  into  a  tenancy  from  year  to  year,  upon  tlie  terms  of  the 
intended  lease  so  far  as  they  are  applicable  to  and  not  inconsistent 
with  a  yearly  tenancy  {m).  That  the  freehold  interest  was,  subse- 
quent to  the  making  of  the  agreement,  assigned  to  another  person, 


[g)  3  Prest.  Con  v.  76,  77.  And  see 
Tomkim  V.  Laicnucfi,  8  C.  &  P.  729  ; 
Cattley  v.  Arnold,  supra. 

{h)  Hex  V.  Herstmonceaux,  7  B.  &  C. 
551  ;  Hast'nigs  Union  v.  Guardians  of  St. 
James,  Clcrkcnircll,  L.  R.,  1  Q.  B.  38;  35 
L.  J.,  M.  C.  65. 

(i)  Doe  d.  Clarke  v.  Sni(irid(/r,  7  Q.  B. 
957  ;  Loe  d.  I'lumer  v.  Mainly,  10  Q.  B. 
472. 

(A-)  Doe  d.  Chalborn  v.  Green,  9  A.  &  E. 
658  ;  1  P.  &  D.  451 ;  2  W.  W.  &  H.  122  ;  8 


L.  J.  (N.  S.),  Q.  B.  100 ;  48  E.  R.  G26  ; 
Itcg.  V.  Chawton,  1  Q.  B.  247.  As  to  mean- 
ing of  the  term  for  one  year  "  certain,"  see 
Thompson  v.  Mabcrley,  2  Camp.  573,  and 
p.  174  [q],  ante. 

(/)  Cubb  V.  Stokes,  8  East,  358,  361 ;  9 
R.  R.  4G4  ;  Wilsun  v.  Abbott,  3  B.  &  C. 
89  ;  Johnstone  v.  Hudlestone,  4  B.  &  C. 
937  ;  4  L.  J.,  K.  B.  71 ;  28  R.  R.  505  ; 
and  see  Wright  v.  Tracrg,  Ir.  R.,  8  C.  L. 
478. 

{m)  Doe  d.  Thomson  v.  Ameij,  12  A.  &  E. 
476. 
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made  no  difference  iu  law  {n).     The  effect  of  Walsh  v.  Lonsdale  (o)  Ch.vI.Sec.  i. 
and  CoatsH-oyfh  v.  Johnson  {p)  upon  this  doctrine  has  abeady  been    y^'^"7/l^tf«?'* 

considered,  and  here  it  only  remains  to  point  out  that  the  doctrine  

applied  to  entry  upon  a  void  lease  {q) ,  as  well  as  to  entry  upon  an 
agreement  for  a  lease,  and  that  JFa/sh  v.  Lonsdale  has  no  application 
to  entry  under  a  void  lease,  except  so  far  as  it  may  be  construed  as 
a  contract  for  a  future  lease. 

A  stipulation  for  two  years'  notice  to   quit   is  inapplicable  to   a  Terms 
yearly  tenancy  within  the  meaning  of  the  doctrine  above  stated  (r).  to  Yearly 
So  is  a  covenant  to  build  ;  or  to  do  such  material  repair's  as  are  not  Tenancy. 
usually  done  by  tenants  from  year  to  year  (s).     But  a  stipulation,  in  ^Smith. 
an  agreement  for  a  lease  for  more  than  three  years,  to  keep  the 
premises  in   good   tenantable   repair  during   the  tenancy,  was  held 
applicable  {f)  ;  as  also  a  stipulation,  in  a  lease  not  by  deed,  for  seven 
years,  to  paint  at  the  end  of  the  seventh  year  («)  ;  and  a  stipulation 
"  to  keep  open  the  shop,  and  use  the  best  endeavours  to  promote 
the  trade  of  it  during  the  tenancy"  (.r).     So  a  stipulation  that  the 
tenant  shall  be  paid  for  tillages  on  the  expiration  of  his  tenancy  {ij) ; 
although,  perhaps,  it   may  not   apply   to   a   new   reversioner,   who 
accepts  rent  in  ignorance  of  such  a  stipulation  (::) .     A  proviso  for 
re-entry  on  non-payment  of  rent  or  non-performance  of  covenants  is 
applicable  to  an  implied  yearly  tenancy  (a).     Such  tenant  is  entitled  V 
to  the  usual  notice  to  quit ;  but  at  the  expiration  of  the  term  men- 
tioned in  the  agreement  the  implied  tenancy  from  year  to  year  will 
cease  without  any  notice  to  quit  (b) . 

The  implied  contract  can  of  course  be  rebutted,  and  there  must  Eetutting  of 
be  some  evidence  given  of  it.     Actual  payment  of  rent  is  not  always  oTHolding.™ 
essential,  although  that   is  perhaps   the  clearest  proof  (<?).     Where 
the  payment  of  the  rent  is  allowed  to  stand  over  by  mutual  consent, 
that  is  sufffcient  (d).     Payment  of  rent  does  not  of  itself  create  a 
tenancy  from  year  to  year,  but  is  onli/  evidence  from  which  a  jmy 

(«)  See   Ardoi   v.    Stillircoi,    14   Q.    B.  (i/)  BroekHnf/ton  v.  Saunders,   13  W.  R. 

83-2  ;  and  compare  Wyatt  v.  Cole,  36  L.  T.  46,  Q.  B. 
613.  [z]   Oakley  v.  3[oucl;  3  H.  &  C.  706  ;  34 

{o)    Walsh  V.  Lonsdale,    21    Ch.    D.    9 ;  L.  J.,   Ex.   137;  L.    R.,    1    Ex.    159;  4 

and  see  apte,  Ch.  IV.,  Sect.  1,  p.  97.  H.  &  C.  251 ;  35  L.  J.,  Ex.  84. 

(;;)   Coatm-urth   v.    Johmon,    65    L.    J.,  («)   Thomas  x.  Packer,  I  '3..  k  IS.  &m. 

Q.  B.  220;  54  L.  T.  5-20.  ,,,    „      ,    ^.„       ^',       .  -r,.        ... 

/  \    71      A    T>  1,  II  /T-r,o\    1^  rr  -D  W  Doe  a.  Tilt\.  Stratton,  4  Bing-.  446  ; 

(-7)  Doe  d.  Rir/fjc  V.  Bell  (1/93),  5  T.  K.  c   t      t      n    t*     i;n  .    n      a      -n        j:  1 1 

A-V    n  a       T     r<      fi  -D    -D    ^40  "   Li.   J.,   C.  r.    50     Doe  d.   Bramfiihl  v. 

4/12  Sm.  L/.  C.     2  E..  R.  642.  c    -.7     c   -w     ^     ton      »  t-    n        o 

(n    Tookerx.  Smith,  1  H.  &  IS.  /32.  -.,     r.'  ,-,      .^^     r,  ,       ri      j      r.         •  7 

)  <    J,  r'    71   r  -w    e  -D    nc  I  -i^i-    ^  "•   498,   514     Doe  a.  Davonsh  v. 

(*)    Bowes  V.    troll,   6  E.   &  ±5.   264.  ir   /r  .<       i  s     r\       t>       oc-r       oec  rr 

{f)  liiehardson  v.  G, ford  (1834),  1  A.  &  f^ffatt,    15    Q-    B     257,    265;     Tress   v. 

E.  52  ;  3  L.  J.  (N.  S.),  K.  B.  122  ;  40  R.  R.  ^«''^^''  ^  E.  &  B.  36. 

253  (unsigned  contract  for  lease).  (0  Cox  v.  Bent,   5  Bmg.  185;  7  L.  J., 

{u)  Martin  v.  Smith  (1874),  L.  R.,  9  Ex.  C.  P.  68  ;  2  M.  &  P.  281  ;  30  R.  R.  566  ; 

50  ;   43  L.  J.,  Ex.  43  ;    30  L.  T.  268  ;  22  Vtncent  v.  Godnon,  24  L.  J.,  Ch.  122. 

W.  R.  336  (void  lease).  {d)  Cox  v.  Bent,  5  Bing.   185  ;  30  R.  R. 

{x)  Sanders  y.  Karncll,  1  F.  &  F.  336.  566  ;    Vincent  v.  Godson,  24  L.  J.,  Ch.  122. 
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Cn.VI.SEC.  1. 
Tenaiici/  from 
Year  to  li'ear. 


'Where  a 
Tcnaut  holds 
over,  and  pays 
sub-ioqueut 
Eont. 
Jfi/atf  V. 
Grijfiths. 


4 


•^ 


M 
^ 


v4 


may  find  tlie  fact  {e).  Where  payment  of  rent  unexplained  would 
ordinarily  imply  a  yearly  tenancy  upon  the  previous  terms,  the 
paj'er  or  receiver  of  sueh  rent  may  prove  the  circumstances  under 
which  such  payment  was  made,  for  the  purpose  of  repelling  such 
implication  (/'). 

AVhere  a  tenant  for  a  term  of  years  holds  over  after  the  expiration 
of  his  lease,  he  becomes  a  tenant  on  sufferance  ;  but  when  he  pays, 
or  expressly  agrees  to  pay,  any  subsequent  rent,  at  the  previous  rate, 
a  new  tenancy  from  year  to  year  is  thereby  created  upon  the  same 
terms  and  conditions  as  those  contained  in  the  expired  lease,  so  far  as 
the  same  are  applicable  to  and  not  inconsistent  with  a  yearly 
tenancy  [g).  Tliis,  however,  appears  to  be  matter  of  evidence  rather 
than  of  law  (/»).  Where  the  tenancy  was  for  one  year,  and  the  tenant, 
liolding  over  at  the  end  of  it,  left  a  letter  demanding  rent  for  a  new 
quarter  unanswered,  and  expressed  a  wish  to  discontinue  the  present 
tenancy,  Hawkins,  J.,  wlio  tried  the  case  without  a  jury,  held  that 
there  was  no  new  tenancy,  but  the  Court  of  Appeal  reversed  this  judg- 
ment (/) .  The  landlord  may  show  that  he  accepted  the  rent  from 
time  to  time  under  a  mistake,  and  upon  the  supposition  that  one  of 
the  lives  for  which  the  lease  was  granted  continued  in  existence  (/.•)  ; 
or  a  new  reversioner  may  show  that  he  knew  nothing  of  any  special 
terms  in  the  original  lease,  and  therefore  ought  not  to  be  deemed  to 
have  assented  to  them,  so  as  to  render  himself  liable  to  sueh  tenus  (/), 
or  the  tenant  may  show  any  facts  leading  to  an  opposite  conclusion, 
as  that  the  continued  occupation  was  only  provisional  and  in  expecta- 
tion of  a  new  lease  on  new  terms. 

In  the  absence,  however,  of  any  evidence  one  way  or  the  other,  it 
seems  that  upon  a  holding  over  and  payment  of  rent,  the  jury  would 
be  directed  to  find  a  tenancy  on  the  terms  of  the  expired  lease,  and 
that  this  would  be  so  even  if  there  had  been  an  assignment  of  the 
reversion  prior  to  the  holding  over  {m).  Any  such  new  tenancy 
(when  implied)  will  be  deemed  to  have  commenced  at  the  same  time 
of  the  year  as  the  original  term,  and  notice  to  quit  should  be  given 
accordingly  {n).  Even  if  the  rent  be  increased,  the  tenancy jjvjlL.be 
subject  to  covenants  or  st^ulations  similar  to  those  contained  in  the 


[f)  Finley  v.  Bristol  and  Exeter  It.  Co., 
7  Exch.  415  ;  Jones  v.  Shears,  4  A.  &  E. 
832. 

(/)  Boc  d.  Lord  v.  Crago,  6  C.  B.  00  ; 
Oak  ley  v.  Monck,  supra  {z). 

(y)  Bishop  V.  Houard,  2  B.  &  C.  100  ; 
26  R.  R.  291  ;  Ilyafl  v.  Griffiths,  17  Q.  B.' 
505  ;  1  L.  J.,  K.  B.  243  ;  26  R.  R.  291. 

{h)  Mayor  of  Thetford  v.  Tyler,  8  Q.  B. 
95. 

(0  Bougal  v.  McC'arthi/,  [1S93]  1  Q.  B. 
736  ;  62  L.  J.,  Q.  B.  462  ;  68  L.  T.  699 ; 


41  W.  R.  484  ;  4  R.  402  ;  67  J.  P.  597— 
C.  A. 

(A-)  Lui^  d.  Lord  v.  Crar/o,  0  C.  B.  90. 

(/)  Oakley  v.  Monck,  3'H.  &  C.  706  ;  34 
L.  J.,  Ex.  137  ;  L.  R.,  1  Ex.  159  ;  4  H. 
<!c  C.  251  ;  35  L.  J.,  Ex.  84. 

[m)  See  ITyatt  v.  Cole,  36  L.  T.  613. 

(//)  Doe  d.  Caxtleton  v.  Saniu-l,  5  Esp. 
173;  8  R.  R.  845;  Doe  A.  Spiecr  v.  Lea, 
11  East,  312  ;  Boe  d.  Jordan  v.  JJ'ard,  1  H. 
Blae.  96  ;  2  R.  E.  728  ;  Doe  d.  Martin  v. 
Jf'atfs,  7  T.  R.  83  ;  4  R.  R.  387. 
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foiTiierleasejjiuless. others  are  expressly  agreed  on  (o).     It  will  also  be  Ch.VI.Sec.  i. 
subject  to  the  custom  of  the  country,  so  far  as  such  custom  is  not    f^'^^.^//;;;'; 

excluded  by  the  terms  of  the  expired  lease  (p).   It  may  be  determined  

by  notice  at  the  end  of  the  first  or  any  subsequent  year  of  the 
tenancy  (q),  or  under  an  implied  proviso  for  re-entry  similar  to  that 
contained  in  the  expired  lease  (r) . 

If  a  remainderman  accept  money,  or  anything  else  reserved  as  rent  Acceptance  of 
in  a  lease  granted  by  the  previous  tenant  for  life,  which  became  roid  mainderman. 
on  the  death  of  such  tenant  for  life,  he  does  not  thereby  confirm  and 
estabhsh  the  lease  for  the  residue  of  the  term  therein  expressed  to  be 
granted  (without  a  previous  memorandum  in  writing  pursuant  to 
13  Vict.  c.  17,  s.  1),  but  he  creates  a  new  implied  tenancy  from  year 
to  year  as  between  him  and  the  tenant  on  the  old  terms,  so  far  as  they 
are  applicable  to  and  not  inconsistent  with  a  yearly  tenancy,  and  the 
tenant  is  entitled  to  the  usual  notice  to  quit  («)  :  unless,  indeed,  the 
rent  reserved  be  so  grossly  inadequate,  with  reference  to  the  annual 
value  of  the  property,  that  the  jury  ought  to  presume  and  find  that 
no  such  new  tenancy  was  intended  to  be  created  (t) .  So  any  special 
and  unusual  terms,  of  which  the  reversioner  was  ignorant  when  he 
accepted  the  rent,  will  not  bind  him  (ii),  unless  the  Settled  Land  Act 
applies.  Any  such  new  tenancy  will  be  deemed  to  have  commenced 
from  the  same  day  of  the  year  as  the  original  term,  and  the  notice  to 
quit  should  be  given  accordingly  (r). 

If  a  mortgagee  induce  or  compel  a  subscquciif  tenant  oi  the  mort-  ByAttorn- 
gagor  to  attorn  to  and  pay  him  rent,  that  will  not  operate  to  confirm  ^^^^  Mo^t- 
the  lease  for  the  whole  term  thereby  granted,  but  will  create  between  gagee. 
the  mortgagee  and  the  tenant  a  new  tenancy  from  year  to  year  {.v)  ; 
and  such  new  tenancy  will  be  subject  to  the  terms  and  conditions  of 
the  lease,  so  far  as  the  same  are  applicable  to  and  not  inconsistent 
with  a  yearly  tenancy  (//). 

Many  payments  of  rent,  followed  by  submission  to  judgments  for  By  Judg- 
quarterly  payments,  have  been  held  to  constitute  a  tenancy  prima  facie  Recessive 
from  year  to  year  (~).  Quarterly 

''  J  \  ^  Payments. 

(o)  I)igbi)\.  Atliinsoii,  4  Camp.  275;  16  10  R.  R.  287;  Boc  d.  Lord  v.    Crago,   G 

R.  R.  792.'  C.  B.  90. 

{p)  Mutton  V.  Warren,  1  M.  &  W.  466 ;  («)  Oaklnj  r.  Monck,  3  H.  &  C.  706  ;  34 

5  L.  J.,  (N.  S.)  Ex.  234  ;  46  R.  R.  368.  L.  J.,  Ex.   137  ;  L.  R.,  1  Ex.  159  ;  4  H. 
{q)  Doe  d.  Chirb'  v.  Smuridgr,  7   Q.  B.  ^  C.  251  ;    35  L.  J.,  Ex.  84. 

957  ;  Boc  d.  riumcr  v.  Matnhij,  10  Q.  B.  -^s  to  application  of  Settled  Land  Act, 

473.  see  p.  6,  ante. 

i,.\    '/'j;^,,,„.  ^    7>,  7        1    XT     r    xr    can  (<')  -So('  d.  Jordan  v.  Ward,  1   H.   Blac. 

(n   Ihomas  v.  rackcr,  1  H.   &  N.  669  ;  r,^    .->  td    -d    "oo      -n     Ann  rr-  n  „ 

Ti-^  '  ,.  T/!  Vt    -r>     -XT    o    <ni  96  ;  2  R.  R.  /2S;  Boc  a.  Collins  y.  Il  cllcr, 

Hayncy.  Ciimmings,  16  C.  B.,  N.  S.  421.  "  T    R    4~s  •   4  R    R   496 

i^)  Boc  d.  Martin  v.  Watts,  7  T.  R.  85  ;  (.,'.)  j)^,,,  A.' Hughes  v.  Bu'clncll,  8  C.  &  P. 

4  R.  R.  387  ;  Boc  d.  Tuclcer  v.  Morse,  1  B.       507  ;  Boc  d.  Prior  v.  Onglcy,  10  C.   B.   25 

6  Adol.  365.  (3i.(l  point). 

it)  Boc  d.  Brme  v.  Bridcaux,  10  East,  {y)  Cole,  Ejec.  445. 

158  ;  Bcnn  d.  Brurie  v.  Eawlins,  Id.  261  ;  (::)  Jump  v.  Fuync,  68  L.  J.,  Q.  B.  609. 
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Cn.VI.SEc.  1. 
Tenanci/  from 
Year  to  I'ear. 


If,  wliilst  a  tenant  from  year  to  year  is  in  possession  of  lands  under 
an  agreement  reserving  a  certain  rent,  lie  agrees  with  his  landlord  to 
pay  an  increased  or  reduced  rent,  this  will  not  have  the  effect  of  then 


Not  by 

Agreement  to  Creating  a  new  tenancy  {a) 


pay  an  in- 
creased Rent. 
Underleases 
by  Tenants 
from  Year  to 
Year. 


Acknowledg- 
ment of 
Landlord's 
Title  in 
Writing-, 
•  effect  of. 
Real  Prop. 
Lim.  Act, 
1833,  s.  14. 


Acquisition 
of  fee  simple, 
where  no 
Lease  in 
writing-,  by 
Statute  of 
Limitations. 


A  demise  by  a  tenant  from  year  to  year  to  another  also  to  hold 
from  year  to  year,  is  in  legal  operation  a  demise  from  year  to  year 
only  during  the  continuance  of  the  original  demise  to  the  inter- 
mediate landlord  (/>).  A  tenant  from  year  to  year,  underletting 
from  year  to  year,  has  a  reversion  which  entitles  him  to  distrain  (c) . 
If  a  tenant  from  year  to  year  make  a  lease  for  twenty- one  years, 
such  term  will  cease  whenever  the  tenancy  from  year  to  year  is 
legally  determined  (r/). 

By  s.  14  of  the  Real  Property  Limitation  Act,  1833  (3  &  4  Will.  4, 
c.  27),  "When  any  acknowledgment  of  the  person  entitled  to  any 
land  or  rent  shall  have  been  given  to  him  or  his  agent  in  writing 
signed  by  the  person  in  possession  or  in  receipt  of  the  profits  of  such 
land,  or  in  receipt  of  such  rent,  then  such  possession  or  receipt  of  or 
by  the  person  by  whom  such  acknowledgment  shall  have  been  given 
shall  be  deemed,  according  to  the  meaning  of  this  Act,  to  have  been 
the  possession  or  receipt  of  or  by  the  person  to  whom  or  to  whose 
agent  such  acknowledgment  shall  have  been  given  at  the  time  of 
giving  the  same,  and  the  right  of  such  last-mentioned  person,  or  any 
person  claiming  through  him  to  make  an  entry  or  distress  or  bring  an 
action  to  recover  such  land  or  rent  shall  be  deemed  to  have  accrued  at 
and  not  before  the  time  at  Avhieh  sucli  acknowledgment,  or  the  last  of 
such  acknowledgments,  if  more  than  one,  was  given." 

Whether  a  writing  is  an  acknowledgment  within  this  section  is 
a  question  of  law,  not  of  fact  (e).  The  acknowledgment  must  be 
express  (/) ,  and  may  arise  on  a  pleading  (g) ,  but  an  answer  to  an 
application  for  arrears  of  rent  has  been  held  sufficient  {//),  An 
acknowledgment  by  an  agent  is  insufficient  as  not  being  made  by  the 
party  in  possession  (/),  and  so  it  seems  is  an  inquiry  on  what  terms 
tlie  premises  would  be  let,  even  though  made  by  the  party  liimself  (Ic). 

A  tenant  from  year  to  year,  imless  he  hold  under  a  written  contract 
of  tenancy,  acquires  a  fee  simple  by  non-payment  of  rent  for  twelve 
years.  Such  is  the  effect  of  the  Real  Property  Limitation  Act,  1833 
(3  &  4  Will.  4,  c.  27),  s.  8,  and  the  Real  Property  Limitation  Act, 
1874  (37  &  38  Vict.  c.  57),  s.  2.     By  sect.  2  of  the  Act  of  1874,  no 


(a)  Doc  d.  Monck  v.  Gccclcie,  5  Q.  B. 
841  ;  1  C.  &  K.  307  ;  Chtrkc  v.  Moore,,! 
Jon.  &  Lat.  723  ;  Croicley  v.  T'(«y,  7 
Exch.  319 ;  Burrowcs  v.  Gradiu,  1  D.  &  L. 
213. 

(A)  Pi/ce  V.  E;/rr,  9  B.  &  C.  909. 

(c)   Curtis  V.  'Wheekr,  Moo.  &  M.  493. 

{d)  Mackay  v.  Mackreth,  4  Doug.  213. 


{e)  Doe  d.  Ciirion  v.  Edicards,  6  M.  &  W. 
265. 
(/)  lb. 

ig)  Goode  v.  Job,  28  L.  J.,  Q.  B.  1. 
(A)  Fursdcn  v.  Chgg,  10  M.  &  W.  572. 
{i)  Ley  V.  Peter,  27  L.  J.,  Ex.  239. 
{k)  See  lb.,  per  Bramwell,  B. 
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person  may  make  an  entry  or  hr'mg  an  action  to  recover  land  but  Cn.VI.SEc.  i. 
within  twelve  years  next  after  the  right  to  make  the  entry  or  to  bring  YZ'7oYea"-. 
the  action  shall  have  first  accrued  to  him  or  to  his  predecessor  in  title ; 
and  by  sect.  8  of  the  Act  of  1833,  "  When  any  person  shall  be  in 
possession  or  in  receipt  of  the  profits  of  any  land  or  in  receipt  of  any 
rent,  as  tenant  from  year  to  year,  or  other  period,  without  any  lease 
in  writing,  the  right  of  the  person  entitled  subject  thereto,  or  of  the 
person  through  whom  he  claims,  to  make  an  entry  or  distress,  or  to 
bring  an  action  to  recover  such  land  or  rent,  shall  be  deemed  to  have 
first  accrued  at  the  determination  of  the  first  of  such  years  or  other 
periods,  or  at  the  last  time  when  any  rent  payable  in  respect  of  such 
tenancy  shall  have  been  received,  which  shall  last  happen." 

This  section  applies  to  tenancies  created  before  the  Eeal  Property 
Limitation  Act,  1833  (3  &  4  Will.  4,  c.  27),  as  well  as  to  those  created 
after  that  statute  (/).  The  "lease  in  writing"  must  be  effectual  to 
pass  an  interest  {m).  A  payment  on  account  of  something  else  than 
rent  is  not  a  payment  of  rent  within  the  section  (>/).  A  statement  by 
the  tenant  admitting  payment  of  rent,  as  "  I  have  no  property  in  W. 
but  what  I  hold  of  Lord  S.,  for  which  I  pay  100/.  a  year,"  is  evidence 
of  payment  of  rent  at  the  time  of  the  statement  [o).  The  rendering 
of  such  services  as  sweeping  a  church  and  tolling  the  bell  is  equiva- 
lent to  payment  of  rent  {})). 

By  sect.  34  of  the  Act  of  1833  the  title  of  the  prior  rightful  owner 
is  extinguished  at  the  end  of  the  period  of  limitation,  and  not 
transferred  to  the  person  in  possession  (q). 


Sect.  2. — Tenancy  for  less  than  a  Tear. — Lodgings. 

In  leases  of  houses  and  apartments  for  an  indefinite  period  less 
than  a  year,  the  hiring  will  be  construed  to  be  quarterly,  monthly,  or 
weekly,  according  to  the  circumstances  of  each  case  and  the  custom 
of  the  place  or  country.  Of  these  circumstances  the  principal  appears 
to  be  the  payment  of  rent :  therefore  where  a  tenancy  was  created  at 
wharfs,  warehouses,  &c.,  at  a  certain  rent  per  quarter,  the  tenancy  to 
commence  on  the  14th  June,  the  tenant  paying  a  quarter's  rent  on 
that  day  and  giving  security  for  the  payment  of  a  quarter's  rent  in 
advance  during  his  tenancy,  it  was  held  that  he  became  tenant  fi'om 


(T)  Doe  d.  Jxtl;cs  v.  Sumner,  14  M.  &  W.  (o)  Doe  d.   Spencer  [EarT)  v.  BecJictt,  4 

30.  Q.  B.  601. 

{ill)  Boe  d.  Landfich  v.  Goivcr,  17  Q.  B.  {p)  Doc  d.   Edney  v.  Benham,   7  Q.   B. 

589;  21  L.  J.,  Q.  B.  57.  976. 

(«)  AH. -Gen.  v.   Stephens,  6   De   Gex,  (q)  See  Tichborne  y.  Weir,  67  Ij.T.  7'S5  ; 

M.  &  G.  Ill ;  25  L.  J.,  Ch.  888.  4  R.  26— C.  A. 


Tenancy  for 
less  than  a 
Year. 
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Chap.  YI. — Tenancies  for  less  than  Years,  etc. 


J^Fouth  means 
Lunar  Month, 


Ch.VI.Seo.  2.  quarter  to  quarter,  and  not  from  year  to  year  (/•).  So  wliere  the 
5m"r/ff/rt*  tenant  is  "  ahcai/s  to  be  subject  to  quit  at  three  months'  notice  "  he 
j'Y-~  '^'ill  he  deemed  a  quarterly  tenant  (s).  Where  premises  are  let,  not 
for  any  definite  period,  but  the  tenant  is  to  give  up  possession  at  any 
time  on  one  month's  notice,  that  creates  a  tenancy  from  month  to 
montli  (;').  So  a  demise  of  houses  or  of  lodgings  at  a  monthly  or 
weekly  rent  affords  a  presumption  of  a  monthly  or  weekly  tenancy  {u) . 
Montli  in  any  legal  dociunont  means  lunar  month,  unless  calendar 
month  be  specified  (./•),  or  there  be  admissible  evidence  to  show  that  a 
calendar  month  was  intended  (//) .  Where  a  person  hired  a  furnished 
house  for  three  lunar  months,  and  a  receipt  was  given  for  the  rent  for 
that  period,  but  he  continued  in  possession  afterwards,  it  was  held 
that  a  jury  were  warranted  in  finding  that  the  subsequent  occupation 
was  on  a  wechhj  hiring  (~).  By  agreement  on  the  19th  of  April, 
certain  premises  were  let  at  a  yearly  rent  of  42/.,  payable  quarterly ; 
the  first  payment,  71.  13.s.  Qd.,  to  be  made  on  the  24th  of  June  next, 
being  the  proportion  of  rent  due  up  to  that  time.  The  lessee  was  to 
enjoy  the  premises  until  one  of  the  parties  should  give  to  the  other 
six  months'  notice  to  quit,  and  at  the  expiration  of  "  any"  such  notice 
to  leave  the  premises  in  as  good  condition,  &c.  This  was  held  to  be 
a  half-yearly  tenancy,  commencing  from  the  24th  of  June  :  and  that 
a  notice  to  quit  given  at  Midsummer  and  expu"ing  at  Christmas  was 
valid  {a) .  Where  the  defendant  hired  of  the  plaintiff  apartments  in 
his  dwelling-house  at  a  fixed  rent,  payable  half-yearly,  and  entered 
into  possession  at  Michaelmas,  1822 :  and  at  Lady-day,  1823,  paid 
one  half-year's  rent,  and  at  the  Midsummer  following  gave  up  posses- 
sion without  having  given  notice  to  quit ;  but  at  Michaelmas  in  the 
same  year  he  paid  another  half-year's  rent,  though  at  Lady-day,  1824, 
he  refused  to  pay  a  third  half-year's  rent ;  in  an  action  for  use  and 
occupation  for  that  half-year's  rent,  it  was  held  that  a  tenancy  from 
3'ear  to  year  could  not  be  inferred  from  these  facts,  and  therefore  that 
the  action  was  not  maintainable  [h).  A  general  letting  at  a  yearly 
rent,  though  payable  half-yearly  or  quarterly,  or  an  acceptance  of 
yearly  rent  or  rent  measured  by  an  aliquot  part  of  a  year,  is  evidence 
of  a  taking  from  year  to  year  {c).  Where  premises  are  let,  at  a 
yearly  rent  payable  weekly,  with  power  to  determine  the  tenancy  at 


()■)  Wilklimti  V.  Hall,  3  Bing.  N.  C. 
508:  43  R.  R.  G28. 

(a)  Kimp  V.  Dcrrctt,  3  Camp.  510  ;  14 
■R.  R.  8-20. 

(t)  Doc  d.  LandsellY.  Goner,  17  Q.  B. 
589. 

{//)  Huffell  V.  Armitnlead,  7  C.  k  P.  56. 
And  see  as  to  what  notice  to  quit  is 
required,  post,  Ch.  VIII.,  Sect.  7. 

[x)  Simpson  v.  Margitson,  11  Q.  B.  23. 


(y)  lb. ,  and  sec  as  to  agreement  for  hire 
of  furniture,  Hutton  v.  Brown,  45  L.  T. 
343. 

(z)  Toiate  v.  Camphell,  3  C.  B.  921. 

{a)  Doe  d.  Kim/  v.  Graton,  18  Q.  B. 
496;  21  L.  J.,  Q.' B.  276. 

(i)    Wihon  V.  Ahholt,  3  B.  &  C.  88. 

(r)  Illcharihcin  v.  Luxf/ridi/r,  4  Taunt. 
128;  13  R.  E.  570;  Boe  d.  'lMl\.  Wood, 
14  M.  k  W.  682. 
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three  months'  notice  from  any  quarter-day,  that  creates  a  yearly  Ch.VI.Sec.  2. 
tenancy,  determinable  as  agreed  {d).  ^less'aata 

Where  a  house  is  let  ready  furnished  the  rent  is  deemed  to  issue       Year.— 
out  of  the  realty,  and  not  partly  out  of  the  furniture  (p). 


Lodgings  may  he  let  in  the  same  manner  as  lands  and  tenements.  jj™g_  ^ 
A  lodger  is  a  tenant  if  the  premises  are  let  to  him  (/).  Lodgings. 

Prior  to  the  Lodgers'  Groods  Protection  Act,  1871  (34  &  35  Yict.  Protection  of 
c.  79),  care  had  to  be  taken  by  the  lodger  to  ascertain  that  the  rent  Goods  from 
of  the  house  had  been  paid  up,  as  if  not,  the  goods  of  the  lodger  Distress, 
would  be  liable  to  a  distress  for  rent  due  from  his  own  landlord. 
But  that  Act,  which  is  fully  set  out  hereafter  (r/),  provides  a  simple 
process  for  freeing  the  lodger's  goods  from  a  distress  of  this  kind. 
Previously  to  taking  the  premises,  however,  it  may  sometimes  be 
prudent  to  make  inquiries  of  the  tax-gatherer  and  collector  of  the 
parochial  rates,  as  if  distresses  be  levied  for  them,  it  may  cause  con- 
siderable inconvenience  and  annoyance  to  the  lodger,  although  his 
goods  are  not  liable  to  such  distresses. 

A  lodger  has  a  right  to  the  use  of  the  door  bell,  the  knocker,  the  Use  of 
skylight  of  the  staircase,  and  the  water-closet,  unless  it  be  otherwise  Do°r  Bell  &c. 
stipulated  at  the  time  of  taking  the  lodgings  ;  therefore  if  the  land- 
lord deprive  the  lodger  of  the  use  of  either,  an  action  lies  (//). 

If  a  person  let  lodgings  to  an  immodest  woman  to  enable  her  to  Lodgings  to 
consort  with  the  other  sex,  or  if  not  knowing  her  habits  at  the  time  of     ^°^  ^  ^^^^' 
letting,   but   becoming   acquainted   with  her  habits   afterwards,  he 
permit  her  to  continue  his  tenant,  he  cannot  recover  in  an  action  for 
the  lodgings  so  let ;  but  if  the  woman  merely  lodge  in  the  house,  and 
receive  her  visitors  elsewhere,  the  rent  may  be  recoverable  (?'). 

A  lodging-house  keeper  is  not  responsible  to  his  lodger  if  property  Larceny  of 
of  the  latter  be  stolen  from  his  apartments,  either  by  another  lodger  Goods. 
or  by  a  third  person :  the  principle  is,  that  the  lodger  must  himself 
take  care  of  his  own  goods ;  there  is  a  distinction  in  this  respect 
between  an  innkeeper  and  a  lodging-house  keeper  (k). 

(d)  ItexY.  Herstmonceaiix,  7  B.  &:  C.  551.  (/<)   Undrrirood  v.  Burrows,  7  C.  &  P.  26. 

{>')  Niuman  v.   Audertoii,  2  Bos.   &  P.  (*)  Apphtou  v.  Campbell,  2  C.  &  P.  347  ; 

Now  R.  224.  JoininqH  v.  Thro(imort(jit,  Ey.  &  Moo.  251 ; 

(/)    Cuok  \    number,    11    C.  B.,  N.   S.  Girardyy.  Richardson,  1  Esp.  13. 

33;    31   L.  J.,   C.  P.  73.     An  executory  {k)  Holder  v.   Soulby,  8    C.   B.,    N.   S. 

agreement    to   let   lodgings  must    be   in  254;    29   L.    J.,    C.    P.    246;    Banscij   v. 

■writing,  and  signed :  see  ante,  p.  9a.  Richardson,    3   E.    &   B.    144;    t'knch   v. 

(y)  Ch.  XI.,  Sect.  9  (g).  d'Arenbcry,  1  C.  &  E.  42. 
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Cn.VI.SEC.  3. 

Toxnic)/  at 

inn. 

What  con- 
stitutes a 
Tenancy  at 
Will. 


How  created. 
"Rentfree." 


"  So  long  as 
both  parties 
please." 
Jtichanlnon  v. 
ZanffrUfffc. 


Sect.  d.—Tcnann/  at  Will 

A  tenancy  at  will  is  where  lands  or  tenements  are  let  by  one  man 
to  another,  to  hold  at  the  will  of  the  lessor :  in  this  ease  the  lessee  is 
called  tenant  at  will,  hecaiise  he  has  no  certain  or  sure  estate :  for 
the  lessor  may  put  him  out  at  any  time  ho  pleases  (/) .  Either  party 
may  at  any  time  determine  a  strict  tenancy  at  will,  although  expressed 
to  be  held  at  the  will  of  the  lessor  only  (m),  and  the  landlord  may 
determine  it  by  a  demand  of  possession  or  otherwise  without  a 
pre^ious  formal  notice  (/?).  The  granting  of  a  lease  to  a  third  person 
by  a  lessor  of  a  tenant  at  will,  though  it  determines  the  tenancy  at 
will  as  against  the  lessor,  does  not  give  him  such  a  right  of  entry  as 
is  contemplated  by  the  Eeal  Property  Limitation  Act,  1833  (3  &  4 
Will.  4,  c.  27),  s.  2  (o).  Where  there  is  a  tenancy  at  will,  at  a  fixed 
rent,  such  rent  may  be  distrained  for  [p).  Where  there  is  no  such 
fixed  rent  an  action  for  use  and  occupation  maj'"  be  maintained  (</). 

Where  a  person  lets  land  to  another  without  limiting  any  certain 
or  determinate  estate,  a  tenancy  at  will  is  thereby  created  (r).  A 
person  who  lives  in  a  house  rent  free,  by  the  sufferance  of  the  owner, 
is  a  tenant  at  will  (.v) .  A  mere  permission  to  occupy  land  constitutes 
a  tenancy  at  will  only  {t) .  An  interest  of  freehold  or  quasi-f reehold 
character  cannot  be  created  orally  or  by  a  mere  written  agreement 
(not  under  seal)  :  a  person,  therefore,  holding  under  such  an  agree- 
ment is  a  tenant  at  will,  and  (after  determination  of  such  tenancy) 
removable  by  ejectment,  without  prejudice  to  his  efjuitable  rights  {<(). 
Com-ts  of  law  have  for  a  very  long  time  leaned  as  much  as  possible 
against  construing  demises,  where  no  certain  term  is  mentioned,  to  be 
tenancies'  at  will,  but  have  rather  held  them  to  be  tenancies  from  year 
to  year  so  long  as  both  parties  please,  especially  where  an  annual  rent 
is  reserved  (,r) .  If  an  agreement  be  made  to  let  premises  so  long  as 
both  parties  please,  and  reserving  a  compensation,  accruing  de  die  in 
diem,  and  not  referable  to  a  year,  or  any  aliquot  part  of  a  year,  it 
does  not  create  a  holding  from  year  to  year,  but  a  tenancy  at  will 
strictly  so  called ;  and  though  the  tenant  has  expended  money  on  the 


(0  Lit.  s.  68;  Cole,  Ejec.  448. 

{m)  Co.  Lit.  55  a;  Smith,  L.  &  T.  17 
(2nded.). 

{ii)  I)oe  V.  Price,  9  Bing.  356,  and 
p.  255,  post. 

{o)  Hogan  v.  Hand,  2  W.  R.  673  ;  4 
L.  T.  465,  P.  C. 

{p)  Andcrsion  v.  Midland  R.  Co.,  3  E.  & 
E.  614  ;  30  L.  J.,  Q.  B.  'J4  ;  Doe  d.  Bavics 
V.  Thomas,  6  Exch.  858. 

{q)  Ch.  XIV.,  post. 

(r)  Com.    Dig.     tit.    Entates    (H.     1)  ; 


liirhardnon  v.  Langrldtjc,  4  Taunt.  128  ; 
13  R.  R.  570. 

(.v)  Rrx  V.  CoUett,  Rus.  &  Ry.  C.  C.  498  ; 
Rex  T.  JohUiKj,  Id.  525  ;  Boe  d.  Groves  v. 
Groves,  10  Q.  B.  486. 

{t)  Boe  d.  Hull  V.  Wood,  14  M.  &  W. 
682. 

{)()  Bosse  V.  East  I.  Co.,  8  W.  R.  245, 
P.  C. 

(x)  Timmins  v.  Rowlmson,  3  Burr.  1009  ; 
1  W.  Blac.  533  ;  Co.  Lit.  55  ;  Boe  d.  HiiU 
T.  Wood,  14  M.  &  W.  682  ;  Anderson  v. 
Midland  R.  Co.,  30  L.  J.,  Q.  B.  94. 
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improvement  of  the  premises,  that  does  not  give  him  a  right  to  hold  Ch.VI.Sec.  3. 
them  until   he  he  indemnified  (//).      If    one  devise  a   tenement   to     ^'"H^l"^ 
another,  excepting  the  new  house  for  his  habitation  when  he  pleases 
to  stay  there,  and  at  other  times  for  the  use  of  the  lessee  ;  the  lessee 
has  the  new  house  as  tenant  at  will  (~).     The  words  "I  give  you  a 
close  to  enjoy  as  long  as  I  please,  and  to  take  again  when  I  please, 
and  you  shall  pay  nothing  for  it,"  create  a  tenancy  at  will  {a).     So  a 
party  having  become  tenant  to  two  others  at  f/icir  will  and  jilensiirc,  at 
the  rate  of  25/.  4.s.  per  annum,  payable  quarterly,  and  having  remained  "  Will  and 
in  possession  under  this  agreement  for  two  years,  and  paid  a  year's  ^  ®^^^^^'^- 
rent,  after  which  the  lessors  distrained  for  a  quarter's  rent,  was  held 
to  be  tenant  at  will  and  not  from  year  to  year  [b).    If  a  tenant  whose 
lease  has  expu-ed  be  permitted  to  continue  in  possession  pending  a 
treaty  for  a  fiu'ther  lease,  he   is   not   a   tenant  from  year  to  year, 
but   a   tenant    strictly    at    will  (c)  :   it   is    the    same  if   he   be   ad- 
mitted tenant  pending   a   treaty  for  purchase,  which  is  afterwards 
broken  off  {d). 

If  a  man  enter  under  a  void  lease,  he  is  not  a  disseisor,  but  a  Entry  under 
tenant  at  will  ic) ,  under  the  terms  of  the  lease  in  all  other  respects  ^      Lease, 
except  the  duration  of  time  (/)  ;  and  when  he  pays  or  agrees  to  pay 
any  of  the  rent  therein  expressed  to  be  reserved  he  becomes  a  tenant 
from  year  to  year  upon  the  terms  of  the  void  lease,  so  far  as  they  are 
applicable  to  and  not  inconsistent  with  a  yearly  tenancy  (/). 

A  minister  of  a  dissenting  congregation,  placed  in  possession  of  the  Tenancy  of 
chapel  and  dwelling-house  by  certain  persons  in  whom  the  fee  was  jiin^fs^er^" 
vested,  in  trust  to  permit  and  suffer  the  chapel  to  be  used  for  the  pur- 
pose of  religious  worsliip,  is  a  mere  tenant  at  will  to  those  persons  ;  his 
interest  is  determinable  by  a  demand  of  possession,  without  any 
previous  notice  to  quit  {(j)  ;  and  he  is  not  even  entitled  as  of  right, 
before  the  determination  of  his  tenancy,  to  have  a  reasonable  time 
allowed  him  for  the  removal  of  his  fiu-nitiu-e  (//). 

Where  a  tenant  at  will  let  into  possession  a  person  whom  the  land-  other 
lord  had  refused  to  take  as  tenant  unless  he  found  security,  and  who  "^f w"]?^"^ 
remained  in  possession  two  years,  continuing  to  endeavour  to  find 
securities,  but  without  success ;  it  was  held,  that  he  was  not  even 

(y)  Richardson   v.    Langruhje,  4  Taunt.  176  ;   Goodt'itle  d.  GaUoivay  v.  Herbert,  4 

128 ;  13  R.  R.  570.  T.   R.  G80  ;    Be  Medina  v.  Poison,  Holt, 

[z)  Cudlip  V.  Mundall,  3  Salk.  loC.  N.  P.  C.  47. 

H  Rex  y.  Fdlonglnj,  Cald.  569.  if)  Doc  y.  BcU,  o  T.  R.  471  ;   2  R.  R. 

(A)  Boe  d.  Bufttow  v.  Cox,  11  Q.  B.  122.  G42  ;  ante,  p.  24.-! 

(<■)  Boc  d.  IluJUnqswoyth   v.    Strnnctt,   2  /  \    r,     \     t               r           ia   t>     c    /-i 

Esp.    717;    5    R.    R.    769;    Su.pkm   y.  -A^^  ^f  ^-  -^'''V-     T' ^     aw ''7; 

Ashurst,  1  C,  M.  &  R.  201.  '  ^«  5    ^4   R.   R     ^ioBoeA2sM  v. 

{d)  Peacoek  y.  Peacock,  16  Ve8.  57  ;  Boe  f  ^«^^'  H  ^-  ^  "^''-^  \^^  ^-  ^-  ^''^  ' 

d.  .Stanwa,/  v.  Rock,  1  Car.    &  M.   549  ;  4  ^'''''^  ^-  ^'"P^"l/'  ^  ^iff.  1. 
M.  &  G.  30  ;  Bally.  CiiUi>nore,2  C,  M.  k  {h)  Per  cur.  in  Boe  y.  M'A'ae;/,  supra. 

"'•  1-0-  As  to  egress  and  regress  after  detenuina- 

(e)  Benn  d.  Warren  v.  Fcarnside,  1  Wils.  tion,  see^Lit.  s.  69,  and  p.  256  [k),  post. 
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Ch.VI.Seo.  3.  tenant  at  will  (/).  Slight  evidence  has  been  held  snfficient  to  make  a 
tenant  on  sufTeranee  a  tenant  at  will  (Z-).  Where  a  term  of  years  is 
created  by  way  of  use,  and  limited  to  a  trustee,  the  owner  of  the  free- 
hold who  holds  sulijeet  to  such  term  is  a  quasi  tenant  at  will  to  his 
own  trustee  (/). 

An  estate  at  will  may  be  determined  by  a  demand  of  possession  {m), 
or  by  the  express  declaration  of  either  of  the  parties  («),  or  by  impli- 
cation of  law  :  of  the  latter  description  will  be  the  death  of  either 
party,  which  in  general  determines  the  will  (o) — acts  of  ownership 
exercised  by  the  landlord  {p) — his  alienation  of  the  reversion  and 
notice  thereof  (5-),  although  the  alienation  be  by  way  of  mortgage 
only  (r) — waste  committed  by  the  tenant  (.s) — his  demising  or  leasing 
or  assigning  the  premises  over  (/) — or,  in  short,  doing  any  act  which 
is  inconsistent  with  an  estate  at  will  {u).  An  entry  by  the  landlord 
on  the  land  without  the  tenant's  consent,  and  cutting  and  carrying 
away  stone  therefrom,  amounts  to  a  determination  of  the  will  (r).  It 
is  requisite  that  the  landlord  should  give  the  tenant  notice  that  he  deter- 
mines the  tenancy,  if  the  act  relied  on  be  done  off  the  premises  (.r). 
Where  the  act  is  done  on  the  land,  it  is  presumed  that  the  tenant  is 
there  and  knows  of  it  (//).  A  demand  of  possession  made  on  the 
premises  from  the  wife  of  a  sub-lessee  at  will  is  sufficient  (~) .  So  the 
lessor  by  making  a  lease  for  years  to  commence  presently  determines 
the  tenancy  at  will,  although  there  be  a  stipulation  that  the  new 
lessee  shall  not  enter  until  after  the  day  for  payment  of  the  rent  by 
the  tenant  at  will  {a) .  The  will  is  also  determined  by  an  agreement 
by  the  lessor  for  the  sale  of  the  freehold  to  the  tenant  at  will  (b). 


(i)  Doe  d.  Kcmuij  v.  Brett,  Hurl.  & 
Walm.  3. 

{k)  Turner  v.  Doe  d.  De?uu'tt  (in  error), 
9  M.  &  W.  643. 

(/)  Doe  d.  Jtieobs  v.  r/iUlip--^,  10  Q.  B. 
130. 

(w)  See  Doe  v.  Jones,  10  B.  &  C.  718; 
Doe  V.  I'rice,  9  Bing.  35C  ;  Doe  v.  M'Kaeg, 
supra.  The  law  seems  to  be  that  there 
must  be  a  demand  before  writ,  and  that 
the  writ  itself  is  not  a  demand,  but  that 
the  writ  may  immediately  follow  the 
demand. 

(«)  Doe  d.  Ba.-<toic  v.  Cox,  11  Q.  B.  122. 

(o)  Doe  d.  Sfnnway  v.  Roek,  1  Car.  k  M. 
549  ;  4  M.  &  G.  30  ;  Cockcrell  v.  Owerell, 
Holt,  417  ;  JamcK  v.  Dean,   11  Ves.   391  ; 

8  R.  R.   178  ;  Alt. -Gen.  v.  Ld.  Foley,  2 
Dick.  :3r,3. 

{p)  Co.  Lit.  55  b,  57  b,  245  b  ;    cited 

9  M.  k  W.  G4r) ;  Doe  d.  Moore  v.  Laivder, 

1  Stark.  R.  308. 

{(])  Co.  Lit.  55  b;  Dinsdale  v.  Isles,  2 
Lev.   88;    1  Vent.  217;  Ball  v.  CuUimore, 

2  C,  M.  i:  R.  120  ;  Doe  A.  Goody  v.  farter, 
9  Q.  B.  863  ;  Doe  d.  Dav'ies  v.  Thomas,  6 


Exch.  854,  857. 

(»•)  Jarnuin  v.  Hale,  [1899]  1  Q.  B.  994  ; 
68  L.  J.,  Q.  B.  681. 

(.s)  Lit.  s.  71;  Co.  Lit.  55  b;  Smith, 
L.  &  T.  20,  268  (2nd  ed.). 

(0  I'i)//wrn  V.  >Soi(ster,  8  Exch.  763: 
jlleinng  v.  Leake,  16  C.  B.  652. 

(m)  Cruise's  Dig.  tit.  ix.  s.  17  ;  Co.  Lit. 
57  a,  55  b,  n.  15  ;  Hinehmfin  v.  Isles,  I 
Ventr.  247  ;  Countess  of  Shreu-sbury'' s  ease, 
5  Rep.  13  b;  Bireh  v.  Wright,  1  T.  R. 
382 ;  1  R.  R.  223  ;  Pollen  v.  Breiccr,  7 
C.  B.,  N.  S.  371;  WalUs  v.  Delmar,  29 
L.  J.,  Ex.  276. 

[v)  Doc  d.  Bennett  v.  Turner,  7  M.  &  W. 
226;  9  Id.  643. 

{x)  Co.  Lit.  55  b. 

(//)  Tinhorn  v.  Souster,  8  Exch.  763; 
Carpenter  v.  Collins,  Yelv.  73 ;  Ball  v. 
CuUimore,  2  C,  M.  &  R.  120. 

{z)  Roe  d.  Blair  v.  Street,  2  A.  &  E. 
329;  4  N.  &  M.  42. 

(a)  Dinsdale  v.  Dies,  2  Lev.  88  ;  1 
Ld.  Raym.  224. 

(i)  Daniels  v.  Davison,  16  Ves.  249  ;  10 
R.  R. 171. 
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The  words  "  Unless  you  pay  what  you  owe  me,  I  shall  take  imme-  Ch.VI.Sec.  3. 
(liate  measures  to  recover  possession  of  the  property,"  addressed  to  the     ^'^^ilrlf  "^ 
tenant  by  the  party  entitled  to  the  fee,  have  been  held  a  sufficient  deter- -. — 

.„,.,,  •      1      i  J  If.  •  Constructive 

mmation  of  the  will,  and  equivalent  to  a  demand  oi  possession,  so  as  demand  of 
to  maintain  ejectment  (c).  A.,  having  been  in  possession  of  a  house  po'^session. 
and  lands  adjoining  as  tenant  at  will  to  the  lord  of  a  manor,  was  told 
by  a  subsequent  lord  that  he  must  leave.  On  his  refusal  to  do  so,  a 
writ  of  ejectment  was  served  upon  him  ;  it  was  then  verbally  arranged 
that  A.  should  give  up  part  of  the  land,  and  retain  the  house  and 
remaining  land  during  the  life  of  himself  and  wife.  It  was  held 
that  these  acts  amounted  to  a  determination  of  the  tenancy  at  will, 
and  as  a  new  tenancy  at  will  was  thereby  created  as  to  part,  the  Real 
Property  Limitation  Act,  1833  (3  &  4  Will.  4,  c.  27),  ss.  7,  10,  began 
to  run  from  that  time,  and  not  from  the  date  of  the  original 
tenancy  (r/) . 

A  sub-demise  or  assignment  by  a  tenant  without  notice  thereof  Assignment 
to  his  landlord  does  not  determine  the  will,  so  as  to  prejudice  the    ^    ^^^^  ' 
landlord  {e). 

Becoming  an  insolvent  debtor  has  bsen  held  to  be  a  determination  Bankruptcy. 
of  the  will  (/),  and  becoming  bankiaipt  would  seem  to  have  the  same 
effect. 

If  two  joint  tenants  create  a  tenancy  at  will  at  a  certain  rent,  and  joint 
one  dies,  the  survivor  takes  the  whole  premises  and  may  maintain  Tenancy. 
an  action  for  the  entii-e  rent  against  the  lessee  continuing  in  posses- 
sion (,(/).     So  where  a  lease  is  made  to  three  joint  tenants,  rendering 
rent,   the   death   of   one  does  not  determine  the  tenancy ;   but   the 
survivors  are  liable  to  pay  the  whole  rent  (//). 

A  lease  at  will  by  a  feme  sole  did  not,  even  before  the  Married  Marriage. 
Women's  Property  Act,  determine  by  her  marriage,  unless  the 
husband  did  some  express  act  to  determine  the  tenancy  (//) ;  nor  did 
the. marriage  of  a  feme  sole  determine  a  tenancy  at  will  made  to 
her  (/^) ;  and  the  effect  of  the  Act  is  to  give  the  married  woman  the 
same  estate  as  if  she  were  still  a  feme  sole. 

The  sudden  determination  of  the  will  of  one  party  will  not  operate  Eiglits  of  the 
to  the  material  injury  of  the  other :  therefore  if  a  tenant  at  will  sow  S"!"""^  "^  *^® 

,  1  Uet.^rmma- 

his  land,  and  the  landlord  determine  the  tenancy  before  the  corn  tion. 
be  ripe,  the  tenant  notwithstanding  has  free  liberty  to  enter  upon 
the  land  to  cut  and  carry  his  crop  (/) ;  and,  on  a  like  principle  of 

(f)  Boe  d.  Tik'c  V.  Fnce,  9  Bing.  356  :  (/)  Doe  d.  Bav'ics  v.  Thomas,  9  Ex.  984. 

2  Moore  &  Scott,  464  ;  35  R.  R.  353.  {;,)  Henstead's  case,  5  Co.  R.  10  b. 

{d)  Locl-c  V.  Mntthews,  13  C.  B..  N.  S.  ^'')  /f''"-^^''''^'*  ^n^^^  \  Co.  R.  10  b. 

753;  9  Jur.   N.  S.  874  ^')  -L'i<^- s-  68  ;  to.   Lit.  55  b;   Ohndr. 

'                   '  Burdwick,    Cro.    Eliz.    460  ;    Bi<lwer    v. 

{e)  Finhorn  v.  SoKsfcr,  8  Ex.  763  :   McI-  Bulwer,  2  B.  &  Aid.  470  ;   21  R,  E.  358. 

hng  V.  Lmke,  16  C.  B.  652.  And  see  Ch.  XX,,  post. 
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C'h.YI.Sec.  8.  justice,  tlie  tenant  may,  in  all  eases,  have  reasonable  time  allowed 
Tinaiicij  at     j^jj^  ^q  renioYo  his  ffoods  after  the  deterniination  of  the  estate  by  the 

act  of  the  landlord  (/.■).     Where  there  is  a  tenancy  at  will,  rent  being 

Tcuaiit'a         paid  quarterly,  the  lessee,  after  a  quarter  of  a  year  is  commenced, 

Goods.  TUSkj  determine  his  will,  but  then  he  must  i")ay  that  quarter's  rent ; 

and  if  the  lessor  determine  his  will  after  the  commencement  of  a 

quarter,  he  loses  his  rent  for  that  quarter ;  and  so  it  is  if  the  rent  be 

payable  half-yearly  (/). 

Acquisition  of      A  tenant  at  wall  paying  no  rent  for  thirteen  years  acquires  a  fee 

ftahS'"^^'  simple  in  the  land  demised.     Such  is  the  effect  of  the  Ileal  Property 

Liniitations.     Limitation  Act,  1883  (3  &  4  Will.  4,  c.  27),  s.  7,  and  the  Eeal  Property 

Limitation  Act,  1874  (37  &  38  Vict.  c.  57),  s.  2.     By  sect.  2  of  the 

Act  of  1874,  no  person  may  make  an  entry  or  bring  an  action  to 

recover  land  but  within  twelve  years  next  after  the  right  to  make 

the  entry  or  to  bring  the  action  "  shall  have  first  accrued  "  to  him  or 

to  his  predecessor  in  title,  and  by  sect.  7  of  the  Act  of  1833  ; — 

Acquisition  of  AYhcn  any  person  shall  be  in  possession  or  in  receipt  of  the  profits  of 
Real  rronertv  ^^^  land,  or  in  receipt  of  any  rent  as  tenant  at  will,  the  right  of  the 
Limitation  person  entitled  thereto,  or  of  the  person  through  whom  he  claims  to  make 
Act,  1833  an  entry  or  distress  or  brins:  an  action  to  recover  such  land,  shall  be 

(*\  fir   A  "Will       A  *^ 

c  2")  s  7"  '  deemed  to  have  first  accrued,  cither  at  the  determination  of  such  tenanc}^ 
or  at  the  expiration  of  one  year  next  after  the  commencement  of  sucli 
tenancy ;  provided  always,  that  no  mortgagor  or  cestui  que  trust  shall 
be  deemed  to  be  a  tenant  at  wiU. 

Operation  of  It  will  be  observed  that  this  section  says  nothing  of  the  payment  or 
1833  -vvhcre  non-paymeut  of  rent  by  the  tenant  at  will,  and  verbally  operates  in 
no  rent  paid,  favour  of  such  tenant  although  he  may  have  been  paying  rent  during 
the  whole  tenancy  at  will.  The  judicial  opinion  has  been  expressed 
that  so  absurd  a  result  may  be  avoided  by  construing  each  successive 
payment  of  rent  as  an  acknowledgment  of  title  in  the  landlord  {m), 
and  learned  writers  have  attempted  to  get  rid  of  the  difficulty  by  a 
resort  to  the  35th  section  of  3  &  4  Will.  4,  c.  27  {)i),  or  even  by  con- 
sidering that  the  Legislature  assumed  that  no  rent  is  paid  (0).  Each 
of  these  solutions  however  is  open  to  objection  ;  the  first  because  it  is 
only  an  acknowledgment  in  writing  (see  3  &  4  Will.  4,  c.  27,  s.  14,  ante, 
p.  248),  which  operates  in  favour  of  the  landlord  :  the  second  because 

{k)  Lit.  8.  69,  "if  the  lessor  puts  him  Groreit,    2   Ld.    Raym.    1008  ;    Co.    Lit. 

out,  yet  he  shall  have  free  ontric,  egresso  55  a,   b,  note  374  ;  Kighhj  v.   BuUdy,   1 

and  regrcsso  into  the  liouse  by  reasonable  Sid.  338. 

time  to  take  away  his  goods  and  utensils  ;  "  ijii)  Per  cur.   in  Hodgson  v.  Hooper,   3 

Noy's    Max.    c.    11;    Doe  d.    Nu-holl  v.  E.  Ac  E.  149 ;  29  L.  J.,"Q,.  B.  222. 

M'Kaeg,  10  B.  &  C.  721  ;  34  R.  R.  551.  («)  Darby    and    Bosanquet,    p.    262  ; 

(/)   Cnrjjeiiter  \.  Collins,  Yelv.  73;   Lay-  Banning,  p.  130. 

<o«  V.  i^if/f/.  3  Salk.  222  ;   Lcightonv.  Thied,  (o)  Lord  St.  Leonards' Treatise  on  "  The 

2  Salk.  413  ;   1  Ld.  Kavm.  707  ;  rnrkcr  v.  New  Statutes  relating  to  Property,"  2nd 

Harris,  4  Mod.  79  ;   1  Salk.  262;   Title  v.  cd.,  p.  53,  n. 
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sect.  35  applies  only  "for  the  purposes  of  the  Act  "  ;  and  the  third,  Ch.VI.Sec. 3. 
because  the  casus  omissus  in  a  statute  cannot  be  supplied.      In  most     ^'"^ra  "^ 
cases  on  which  any  question  would  arise  the  payment  of  rent  would  {Acquisition  of 

have  turned  the  tenancy  at  will  into  a  tenancy  from  year  to  year  {p),  '— 

or  perhaps  even  from  month  to  month,  or  from  week  to  week  {q),  and 
to  such  cases  the  8th  section  of  3  &  4  Will.  4,  c.  27,  under  which  the 
statute  in  the  case  of  the  tenancy  from  year  to  year  or  other  period 
begins  to  run  from  the  last  payment  of  rent,  would  apply.  The 
question,  therefore,  is  not  likely  to  arise  in  practice,  but  if  it  should 
so  arise,  it  is  suggested  that  a  Court  would  rather  adopt  one  of  the 
solutions  above  mentioned,  notwithstanding  the  objections  to  it,  or 
would  adopt  some  new  solution,  than  sanction  the  absurd  result  of 
turning  a  rent-paying  tenant  into  a  freeholder. 

In  other  and  more  practical  respects,  the  section  has  been  found  a  General 
very  difficult  one  to  construe.  It  is  settled  law,  however,  that  if  the  i^o"\*/-*^^  °^ 
tenancy  at  will  be  determined  and  a  new  tenancy  at  will  created  by  New  Tenancy. 
agreement  after  such  determination,  the  statute  begins  to  run  from 
the  commencement  of  the  new  tenancy,  and  not  from  the  commence- 
ment of  the  old  one(r).  And  although  the  question  whether  if  a 
determination  of  the  tenancy  at  will  be  followed  by  a  tenancy  at 
sufferance,  the  statute  begins  to  run  from  the  commencement  of  such 
tenancy  at  sufferance,  has  been  said  to  be  an  open  one,  at  any  rate 
for  a  Court  of  Appeal  (s)  ;  it  has  been  pointed  out  by  the  judicial 
committee  in  Day  v.  Day  {f) ,  that  the  question  whether  there  has 
been  an  actual  determination  of  a  tenancy  at  will  subsequently  to  the 
first  year  of  its  creation  is  irrelevant  in  any  case  where  no  new 
tenancy  at  will  has  been  created  ;  and  the  better  opinion  would  seem 
to  be  that  if  a  tenancy  at  will  be  determined  more  than  a  year  after 
its  commencement,  and  the  tenant  remains  in  possession  without  a 
fresh  tenancy  at  will  being  created,  time  does  not  run  from  the  actual 
determination  of  the  tenancy,  but  from  one  year  after  its  commence- 
ment, that  is,  it  runs  as  if  the  actual  determination  had  never  taken 
place  (n).  If  there  be  some  definite  acknowledgment  from  the  tenant 
that  he  is  holding  by  permission  of  the  landlord,  that  is  enough  (r). 

An  occupation  "  rent-free  "  is  tantamount  to  a  tenancy  at  will,  and  Occupation 


"Rent-free.' 

Lynes 

occupier  acquires  a  title  to  the  freehold  against  the  owTier  by  vu-tue  Snaith 


if  such   octnipation   continue   uninteiTupted  for  thirteen   years,  the  ^ 


{p)  Ante,  Sect.  2.  cussed  in  the  notes  to   Taylor  v.  Horde,  2 

((?)  See  Simpson  v.  Margitson,  11   Q.  B.  Sm.  L.  C. 

23,  ante.  Sect.  2.  (t)  Day  v.  Bay,  L.  R.,  3  P.  C.  751  ;  40 

(>•)  Doc  d.  Bennett  v.  Tin-ner,  7  M.  &  W.  L.  J.,  P.  C.  35  ;   24  L.  T.  856  ;   19  W.  R. 

226  ;    Turner  v.  Doc  d.  Bennett,  9  M.  &  W.  1017. 

643  ;  Locke  v.  Matthews,  13  C.  B.,  N.  S.  (w)  See  Darby  and  Bosanquet,  p.  262, 

753  ;   32  L.  J.,  C.  P.  9.  citing  Doe  d.  Goody  v.  Carter,  9  Q.  B.  863. 

(s)  See  Randall  v.   Stevcnn,   2   E.   &  B.  (r)  Jarnian  v.  Hale,  [1899]  1  Q.  B.  991: 

641  :  and  see  the  question  very  fully  dis-  OS  L.  J.,  Q.  B.  681,  per  Channell,  J. 

L,T.  17 


258 


Chap.  VI. — Tenancies  for  less  than  Years,  etc. 


Ch.VI.Sec.3. 

2'i'iianci/  (it 

mil 

(^Acquisition  of 
Fee  Siinpli'). 

Eucroacli- 
ment. 


Sab-lctting 
by  Tenant  at 
Will  without 
interruption. 

Occupation 
of  Property 
prohibited  by 
Statute  from 
teinff  sold. 


Occupation 
under  Agree- 
ment for 
rorchase. 


Proviso  aw 
to  Trusts 
applies  to 
Express 
Trusts  only. 


of  the  Statutes  of  Limitation  of  1833  and  1874 ;  nor  does  an  entry 
by  the  owner  to  do  repairs,  witli  tlio  consent  of  the  occupier,  prevent 
such  acquisition  of  title  («•). 

An  encroachment  by  a  tenant  is  presumed  to  be  f(3r  the  benefit  of 
his  hindlord,  so  that  where  a  lessee  for  years  and  lives  enclosed  a  jiiece 
of  waste  on  the  understanding  that  it  was  to  be  treated  as  if  comprised 
in  the  lease,  it  was  held  that  the  statute  did  not  run  from  the  date  of 
the  enclosure,  but  from  the  date  of  the  end  of  the  lease  {x). 

Sub-letting  by  the  tenant  at  will  with  the  knowledge  of  and  without 
interruption  by  the  owner  was  held  to  confer  an  indefeasible  title  in 
the  tenant  at  will  in  Ba//  v.  Bri//  {//) . 

In  the  peculiar  case  of  Mayor,  ^-c.  of  BrigJiton  v.  Guardians  of  the 
Poor  of  Brighton  (s),  the  defendants  had  occupied  without  rent  or 
acknowledgment  for  more  than  twelve  years  certain  offices  which  the 
plaintiffs  were  prohibited  by  statute  from  selling  without  a  consent 
which  had  not  been  obtained.  It  was  held  that,  assuming  the 
defendants  had  been  at  any  time  tenants  at  will,  they  had  become 
entitled  to  possession  by  virtue  of  sect,  7  of  the  Real  Property 
Limitation  Act,  1833  (3  &  4  Will.  4,  c.  27). 

An  occupation  imder  an  agreement  for  purchase  constitutes  a 
tenancy  at  will,  which  is  determined  by  the  death  of  the  occupier  and 
continued  to  the  devisee  of  his  real  estate  [a)  ;  and  an  occupation  for 
99  years  under  a  building  agreement  for  a  lease  which  is  not  granted 
does  not  confer  a  freehold  upon  the  occupier  so  as  to  entitle  him  to 
eject  at  the  end  of  the  99  years  the  successors  of  the  party  who  liad 
granted  the  agreement  for  a  lease  after  their  re-entry  {h) . 

The  proviso  as  to  trusts  at  the  end  of  sect.  7  of  3  &  4  Will.  4,  c.  27, 
applies  to  express  trusts  only,  and  not  to  an  implied  trust  such  as 
that  created  by  occupation  under  an  agreement  for  pm'chase  {c). 


How  a 
Tenancy  on 
Sufferance  is 
constituted. 


Sect.  4. —  Tenanoij  on  Sufferance. 

A  tenant  on  sufferance  is  one  who  entered  by  a  lawful  demise  or 
title,  and  after  that  has  ceased  wrongfully  continues  in  possession 
without  the  assent  or  dissent  of   the   person   next   entitled  (c/)  ;    as 


{w)  Lyim  V.  Snaith,  [1899]  1  Q.  B.  486  ; 
68  L.  J.,  Q.  B.  275  ;  80  L.  T.  122  ;  47 
W.  R.  411. 

{x)  Whitmore  v.  Ilumphrics,  L.  R.,  7 
C.  P.  4  ;  41  L.  J.,  C.  P.  43. 

(y)  Day  v.  Boy,  L.  E,.,  3  P.  C.  751. 

{z)  Brighton  [Mai/or)  v.  Brighton  [Guar- 
f7ians),5C.  P.  D.'SGS;  49  L.  J.,  C.  P. 
C48. 


(rt)  I)oc  d.  Stanway  v.  Rode,  4  M.  &  G. 
30. 

(i)  Warrm  v.  Murray,  [1894]  2  Q.  B. 
648  ;  64  L.  J.,  Q.  B.  42  ;  71  L.  T.  458  ; 
43  W.  R.  3  ;  9  R.  793— C.  A. 

('•)  lb. 

[d)  Co.  Lit.  57  b,  270  b;  1  Steph.  Com. 
273. 
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where  a  tenant  pur  autre  vie  continues  in  possession  after  tlie  death  Ch.VI.Sec.  4. 
of  the  cestui  que  vie  (c)  ;  or  whore  any  one  continues  in  possession     ^^""""'^ "" 

^  .  .  biifferoiice. 

without  agreement  after  a  particular  estate  is  ended  (/).     If  a  tenant  — 


for  years  surrender  and  then  hokl  over,  he  will  be  either  tenant  on 
sufferance  or  disseisor,  at  the  election  of  the  landlord  {g) .  An  under- 
tenant who  is  in  possession  at  the  determination  of  the  original  lease, 
and  is  suffered  by  the  reversioner  to  hold  over,  is  only  a  tenant  on 
sufferance  {h).  Where  a  tenancy  at  will  is  determined  by  the  laud- 
lord  exercising  acts  of  ownershij^,  and  the  tenant  remains  in  possession, 
he  becomes  tenant  on  sufferance  only :  but  slight  evidence  would  be 
sufficient  to  show  a  new  creation  of  a  tenancy  at  wall  (/),  or  he  may 
by  payment  of  rent  or  other  acknowledgment  of  tenancy  become 
tenant  from  year  to  year  {!:). 

There  is  a  great  difference  between  a  tenant  at  will  and  a  tenant  Distinction 
on  sufferance  :  the  former  is  always  in  by  right ;  but  the  latter  holds  Tenant  at 
over  by  wrong  after  the  expiration  of  a  lawful  title  (/).     The  rever-  Will  and 
sioner  who  suffers  this  is  considered  to  be  guilty  of  some  laches  or  Sufferance, 
negligence,  as  is  generally  the  case.     Against  the  Crown  there  can  be 
no  tenant  on  sufferance,  for  the  Crown  not  being  capable  of  com- 
mitting laches,  such  person  will  be  an  intruder  [m) .    Where  a  cottager 
occupied  a  piece  of  land  inclosed  from  the  waste  on  the  side  of  a 
turnpike  road  for  more  than  thirty  years,  without  paying  rent,  and  at 
the  end  of  that  time  paid  sixpence  rent  on  four  several  occasions  to 
the  owners  of  the  adjoining  land  :  it  was  held,  that  this  was  conclu- 
sive evidence   of   a   permissive  occupation  only,   so   as   to  maintain 
ejectment ;  and  that  it  was  a  proper  question  for  the  jury,  whether 
there  had  been  an  acknowledgment  of  the  tenancy  {n) .      Where  a  Empty 
person  obtained  possession  of  a  house  which  was  empty,  without  the 
privity  of  the  landlord,  intending  to  take  a  lease  of  it  from  him,  and 
some  negotiations  afterwards   took   place   between   them   upon   the 
subject :  it  was  held  that  the  relation  of  landlord  and  tenant  never 
subsisted,  but  that  if  there  was  a  tenancy  of    any  sort   it  was  on 
sufferance  (o).      An    instrument   in   these  terms,  "I  hereby  certify 

{e)  Co.  lyit.  57  b  ;  Allen  v.  Hill,   Cro.  (/,)  Mann   v.  Lovcjoij,  Ry.   &  M.   355  ; 

Eliz.  238  ;  3  Leon.  153.  Eight  v.  Larbij,   1  T.   E.  '159  ;  1  R.   R. 

(/)  Com.  Dig.  tit.  Estates  (H.)  ;   Doe  d.  1G9  ;   Doc   d.    Calvert   v.   Frowd,   4    Bing. 

3[artin  v.    IFatts,  7  T.  R.   83  ;  4  R.   R.  557  ;  6  L.  J.,  C.  P.  114  ;  29  R.  R.  624  ; 

387  ;  jRoe  d.  Jordan  v.  Ward,  1  H.  Blac.  Doe  d.  Clarke  v.  Smaridge,  6  Q.  B.  957. 

?  T  V\'^l   "'f^  ^"^  t^''^'"'  ''■  ^^'"''''  (')  ^'"-  Lit.   57  b  ;  cited  3  C.  B.   229, 

7\    ,,      '  '  .    ^-  ^■i^^-     ,,  note  (i) ;  Cole,  Ejec.  456. 

{g)  renmugtoH   v.    Morse,    Dj'cr,    62  a;  ,    .   P,      -"Z     U^      t?-        a-^ 

Winch,  32  ;  Right  v.  Darl»,,  1  T.  R.  159  ;  ('")  Co.  o/  b  ;  Cole,  Ejec.  4o6. 

1  R.  R.    169  ;  Doe  d.   Tilt  v.  Stratfon    4  ('0  ^ce  d.  Jackson  v.  Wilkinson,  3  B.  & 

Bing.  466.                                                   '  C.  413  ;  and  see  Do.-  d.  Thompson  v.  Clark, 

(A)  fiiinpkin  V.  Ashhurst,  1  C     M   &  R  8  B.  &  C.  717  ;  Loeke  \.  Matihcivs,  13  C.  B., 

261.                                                                  ■  N.  S.  753  ;  9  Jur.,  N.  S.  874. 

(j)  Doe  d.  Bennett  v.  Ttmur,  7  M.  &  W.  (o)  Doe  d.  Knight  v.  Quiglei/,   2    Camp. 

226  ;  9  Id.  643.  505  ;   11  R.  R.  780. 

17(2) 
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Tenancy  on 
Sufferance. 


Ejectment. 


Ch.  VI. Sec. 4.  that  I  remain  in  tlie  house,  No.  3,  Swinton  Street,  belonging  to 
W.  G.,  on  sufferance  only,  and  agree  to  give  him  possession  at  any 
time  he  may  requii-e,"  does  not  create  any  tenancy,  nor  require  a 
stamp  {p). 

A  landlord  may  maintain  ejectment  against  his  tenant  on  suffer- 
ance without  any  previous  demand  of  possession  («/).  A  tenant  on 
sufferance,  who  is  tm-ned  out  of  possession  by  his  landlord,  without 
any  demand  of  possession,  cannot  maintain  ejectment,  but  may  some- 
times maintain  trespass  (/•).  It  would  seem,  however,  that  the 
action  should  be  for  assault  and  battery  rather  than  for  trespass  to 
the  land  (s) . 

A  tenant  on  sufferance  has  no  demisable  estate,  but  lie  may  create 
a  tenancy  by  estoppel  {t) . 


Demise  by- 
Estoppel. 


Mortgagor 
may  sue  for 
Rent. 


' '  Attornment 
Clause ' '  in 
Mortgage 
Deed. 


Sect.  5. — Tenancy  of  Mortgagor  to  Mortgagee. 


The  notion  of  a  mortgagor 


being 


in  some  cases  a  tenant  at  will 
seems  to  be  recognized  by  the  Real  Property  Limitation  Act,  1833 
(3  &  4  "Will.  4,  c.  27),  s.  7,  which  provides  that  no  mortgagor  shall  be 
deemed  to  be  a  tenant  at  will  to  his  mortgagee  within  the  meaning  of 
that  clause ;  but  it  seems  more  correct  to  say  that  the  mortgagor  is  a 
tenant  on  sufferance  only  (;6).  It  is  clear,  too,  that  the  mortgagor 
cannot  create  a  subtenancy  ;  that  his  subtenants  would  be  tortfeasors, 
and  could  not  sue  the  mortgagee  in  trespass  {xi) . 

By  the  Judicature  Act,  1873,  s.  25,  sub-s.  5,  a  mortgagor  entitled 
to  possession  may,  unless  notice  of  an  intention  to  take  possession 
shall  have  been  given  by  the  mortgagee,  or  unless  the  cause  of  action 
arise  upon  some  joint  contract,  sue  for  possession  or  rent  in  his  own 
name  only. 

In  order  to  obtain  for  the  mortgagee  the  benefit  of  being  able  to 
recover  his  interest  as  rent  by  the  preferential  remedy  of  distress,  it 
became  common  to  insert  in  mortgage  deeds  an  "  attornment  clause," 
by  which  tlie  mortgagor  "  attorns,"  or  agrees  to  become  tenant  to, 
the  mortgagee  at  a  rent  representing  the  interest ;  and  this  fictitious 
tenancy  has  given  rise  to  much  litigation. 

Whore  the  mortgagor  agreed  to  become  tenant  to  the  mortgagee  at 
his  will  and  pleasm-e,  at  the  rate  of  25/.  per  annum,  payable  Cj[uarterly, 
and  occupied  for  two  years,  paying  the  rent,  it  was  held  to  be  a 


(p)  liarrii  v.  Goodman,  2  M.  &  W.  768. 

\q)  I)oe  d.  Leeson  v.  Saif^i\  3  Camp.  8  ; 
Doe  d.  Bennett  v.  Turmr,  7  M.  &  W.  226  ; 
Doe  d.  Ecming  v.  Brett,  Hurl.  &  W.  3. 

(/•)  Doe  d.  Crixp  v.  Barber,  2  T.  R.  749  ; 
1  R.  R.  Gil  ;  Doc  A.  Harrison  \.  Mxrrrll, 


8  C.  &P.  134. 

(.0  Cole,  Ejee.  456. 

(/")  ShopliDi'i  V.  Ryoler,  Cro.  Jac.  55,  99  ; 
Thunder  d.   Weaver  v.  Beleher,  3  East,  449. 

{u)  Gih'iH  V.  Cruihshank,  L.  R.,  8  C.  P. 
454;  42  L.  J.,  C.  P.  273. 
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tenancy  at  will,  and  not  from  year  to  year  (.r) .  So  where  it  was  Ch.VI.  Sec.  5. 
agreed  that  the  mortgagor  should  hold  the  premises  as  tenant  at  will  jJ^7/'ff%?^"{o 
to  the  mortgagee  at  a  specified  rent,  for  which  it  should  be  lawful  for  Mortgagee. 
the  mortgagee  to  distrain,  it  was  held  that  the  clause  creating  a 
tenancy  was  oj^erative,  as  not  being  inconsistent  with  the  main  object 
of  the  instrument,  and  that  a  tenancy  at  will  was  thereby  created  {ij) . 
But  where  the  attornment  clause  expressly  provides  for  a  tenancy 
from  year  to  year,  a  tenancy  at  will  is  not  created  by  words  also 
expressly  providing  that  the  mortgagee  may  re-enter  and  determine  Th-cifM, 
the  tenancy  at  any  time  without  notice,  so  that  the  mortgagee  in  such  -^"  '^'^' 
a  case  may  distrain  under  the  42nd  section  of  the  Bankruptcy  Act, 
1883  {%).  Where  the  mortgagor  by  the  mortgage  deed  attorned  and 
agreed  to  become  tenant  from  year  to  year  to  the  mortgagee  at  a  fixed 
rent,  payable  half-yearly,  to  enable  him  to  distrain  for  his  interest 
when  in  arrear,  and  with  the  usual  power  of  entry  after  default ;  it 
was  held,  that  such  attornment  did  not  create  a  tenancy  fi-om  year  to 
year  with  all  its  incidents,  and  that  the  mortgagee  might,  after  default, 
maintain  ejectment  against  the  mortgagor  without  giving  him  six 
months'  notice  to  quit  (a).  The  mere  fact  that  the  mortgagee  has 
received  interest  down  to  a  time  later  than  the  day  of  demise  in  eject- 
ment, is  not  a  recognition  of  the  mortgagor  as  his  tenant  {b)  ;  nor  is 
the  distraining  after  such  day  of  demise,  for  interest  due  before  the 
day,  under  a  power  to  do  so  as  for  rent  reserved  on  a  lease,  there  being 
no  clause  that  the  mortgagor  shall  keep  possession  so  long  as  he  pays 
interest  (f) .  Where  a  mortgage  deed  contained  a  covenant  that  the 
mortgagor,  during  his  occupation,  should  pay  a  rent  rather  larger  than 
the  interest,  half-yearly,  and  that  the  mortgagee  should  have  the  usual 
remedies  of  landlords  of  distress  and  sale  ;  provided  that  this  reserva- 
tion should  not  prejudice  the  mortgagee's  right  to  enter  and  evict  the 
mortgagor ;  it  was  held  that,  after  distraining  for  one  half-year's  rent, 
the  mortgagee  might  eject  the  mortgagor,  without  notice  to  quit,  after 
a  subsequent  default  (d).  So  where  a  mortgage  deed  contained  a  clause 
that  for  the  better  securing  the  principal  and  interest,  and  in  contem- 
plation of  part  discharge  thereof,  the  mortgagor  attorned  tenant  to  the 


{x)  Doe  d.  Barstoivv.  Cox,  11  Q.  B.  122;  (a)  Metropolitan  Counties  Assurance  Co. 

Doe  d.  Dixie  t.  Davics,  7  Exch.  89.  v.  Brown,  4  H.  &  N.  428. 

(il)  Pinhorn  v.  Souster,  8  Exch.  763.  (*)  ^'>^    ^-    ^°9''rs    v.     CadivaUadn;    2 

B.   &  Ad.   473;  36  R.   R.   633;  but  see 

{z)   Queen's  Benefit  Building  Soeiety,  Ex  Jjor  d.  Wh'Uakrr  v.   Hales,   7  Bing.    322; 

parte,  Thrclfall,  In  re,  16  Ch.  D.  274  ;  -50  33  R    R,    433 

L.  J.,  Ch.  318  ;  44  L.  T.   74  ;  29  W.  E.  ,  n  '  r>  '  j     '-mn  ■             r-    j-      in  n   u 

198— C  A                     .      .    I     ,  -^    »T .  J.I.  ^^^  Doe  d.  TTilktnsonx.  Goodier,  10  Q.B. 

".,■■■,,                ,             1.     T  i     •      1  957;  Mefronolitan    Counties  Assurance   Co. 

As  to  what  amount  maybe  distramed  „            f-rx    1   -kj    ,ioq 

t 1              ;,               ,      r                   TT  V.  Brown,  4  H.  <x:  Js.  428. 

tor  umler  an  attornment  clause,  see  Jacr-  ' 

rison,   Re  parte,   Brtts,  In  re,    18   Ch.  D.  {d)  Doe  d.   Garrod  y.  Olley,  12  A.  iS:  E. 

127:   50  L.  J.,   Ch.   832;  45  L.  T.  290  ;  481;  Metropolitan   Counties  Assurance   Co. 

30  W.  R.  38— G.  A.  v.  Broun,  supra. 
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Mortgagor 

to  Mortgagee. 

Notice  of 
Inteution  to 
treat 

Jlortgagor 
as  Tcoant. 
Chirrs  v. 
IT'ighrs. 


Attornmont 
to  Second 
MortgraErec. 


FiDlllctf, 

Ex  parte. 
Fraud  on 
Bankruptcy 
Law. 


Effect  of  Bills 
of  Sale  Act, 
1878,  on 
Attornment 
Clauses. 


mortgagee,  at  a  quarterly  rent,  to  be  recoverable  by  distress  and  sale, 
or  action,  with  a  power  of  immediate  entry  and  sale  for  tbe  mortgagee, 
upon  default  of  payment  of  the  mortgage  money;  it  was  held  there 
was  no  need  of  a  notice  to  quit  after  default  (c).  But  in  Cloiocs  v. 
IIiKjhes,  where  the  mortgage  deed  provided  that  the  mortgagor,  in 
event  of  default,  should  immediately,  or  at  any  time  after  such  default, 
hold  the  mortgaged  premises  as  yearly  tenant  to  the  mortgagees  from 
the  date  of  the  deed,  and  tliat  they  sliould  have  tlie  same  remedies  for 
recovering  the  rent  as  if  it  had  been  reserved  upon  a  common  lease,  it 
was  held  that  notice  of  an  intention  to  treat  the  mortgagor  as  tenant 
was  a  condition  precedent  to  distress  (./').  A  mortgage  deed  executed 
by  tlie  mortgag(jr  only  contained  a  clause  whereby,  "  for  the  more 
effectual  recovery  of  the  interest,  the  mortgagor  did  attorn  and  become 
tenant  to  the  mortgagee  of  the  premises  at  the  yearly  rent  of  40/.  to 
be  paid  half-yearly,  so  long  as  the  principal  sum  remained  secured  "  ; 
the  mortgagor  continued  in  possession,  and  made  several  of  these  half- 
yearly  payments ;  it  was  held,  that  the  subsequent  occupation,  con- 
nected with  the  covenant,  created  the  relation  of  landlord  and  tenant, 
and  that  the  mortgagee  might  distrain  for  a  half-yearly  payment  in 
arrear  {(j)  ;  but  tlie  principle  of  this  case  does  not  apply  to  a  con- 
tinuance of  occupation  with  payment  of  rent  by  the  heir-at-law  of  the 
mortgagor  {h) . 

A  mortgagor  may  attorn  tenant  to  two  mortgagees  in  respect  of  the 
same  property.  And  if  the  amount  of  the  rents  fixed  by  the  two 
attornment  clauses  is  fair,  so  as  not  to  raise  a  fraud  upon  the  law  of 
bankruptcy,  valid  distresses  can  be  levied  by  both  mortgagees  after 
the  commencement  of  the  bankruptcy  of  the  mortgagor.  So  it  was 
held  by  the  Court  of  Appeal  in  Fiuinett,  ex  parte ^  Kitchin,  in  re  (J). 

A  rent  may  be  so  excessive  as  to  lead  the  Court  to  the  conclusion 
that  the  attornment  clause  was  a  mere  device  to  obtain  an  additional 
security,  in  which  case  a  distress  will  be  invalid  as  against  the  trustees 
in  bankruptcy  as  a  fraud  upon  the  bankruptcy  law  (7t) . 

It  is  enacted  by  sect.  6  of  the  Bills  of  Sale  Act,  1878,  that  "  every 
attornment,  instrument,  or  agreement,  not  being  a  mining  lease"  (/), 
whereby  a  power  of  distress  is  "  given  "  (it  has  been  held  that  this 


[e)  Doe  d.  Sncll  v.  Tom,  4  Q.  B.  G15  ; 
Metropolitan  Counties  Assurance  Co.  v. 
Broun,  supra. 

(/)  Clowct  V.  Hnghrs,  L.  R.,  5  Ex.  160  ; 
39  L.  J.,  Ex.  62  ;  22  L.  T.  103  ;  18  W.  E. 
459. 

{g)  Westv.  Fritehe,  3  Exch.  216  :  Morton 
V.  Woods,  L.  R.,  3  Q.  B.  658;  37  L.  J., 
Q.  B.  242 ;  aff.  L.  R.,  3  Q.  B.  293. 

(A)  Scobie  V.  Collins,  [1895]  1  Q.  B.  375  ; 
64  L.  J.,  Q.  B.  10;  71  L.  T.  775. 


{i)  Punnctt,  Ex  parte,  Kitchin,  In  re,  16 
Ch.  D.  226  ;  50  L.  J.,  Ch.  212 ;  44  L.  T. 
226;  29  W.  R.  129. 

(/.•)  Jackson,  Ex  parte,  Ttours,  In  re,  14 
Ch.  D.  725  ;  43  L.  T.  272  ;  29  W.  R.  253 
■ — C.  A.  See  also  Williams,  Ex  parte,  7 
Ch.  D.  138  ;  Stockton  Iron  Co.,  In  re,  10 
Ch.  D.  335  ;  Fiinnett,  Ex  parte,  supra. 

(/)  See  Fonndwood  Colliery  Co.,  In  re, 
[1897]  1  Ch.  373— C.  A.,  and  infra. 
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meang  expressly  given  over  specified  goods  (m)  )  and  rent  reserved  as  Ch.VI.  Sec.  5. 

a  mode  of  providing  for  interest  on  a  debt,  "  shall  be  deemed  to  be  a   ^^^.'/^^^'^/f^ 

bill  of  sale  "  of  the  chattels  which  may  be  seized  under  the  distress     Mortgagee. 

(so  as  to  be  void  unless  registered  as  directed  by  sect.  8  of  the  Bills  of 

Sale  Act  (1878)  Amendment  Act,  1882)  ;  but  a  proviso  is  added  that 

nothing  in  the  section  shall  extend  to  any  mortgage  of  an  estate 

"which  the  mortgagee,  being  in  2)ossesswu  {n),  shall  have  demised  to 

the  mortgagor  as   his  tenant  at  a  fair  and  reasonable  rent."     This 

section  appears  to  add  'the  requirement  of  possession  on  the  part  of  the 

mortgagee,  but  otherwise  to   incorporate  the  effect  of  the   decisions 

prior  to  1878,  and  to  exempt  reasonable  attornment  clauses  from  the 

operation  of  the  Bills  of  Sale  Acts.     A  power  to  distrain  off  premises  Distress  off 

demised  by  a  mining  lease  on  any  adjoining  or  neighbouring  collieries  p^^'j^^^^g^^ 

is  limited  to  the  demised  colliery,  and  such  collieries  only  as  may  be 

or  become  connected  with  it  by  underground  workings,  and  is  a  power 

of  distress  for  a  real  rent,  and  the  lease  in  which  it  is  contained  does 

not  require  registration,  either  as  conferring  a  power  of  distress  by 

way  of  security  for  a  debt  within  this  section,  or  otherwise  (o) . 

By  the  Bills  of  Sale  Act,  1882,  s.  8,  unregistered  bills  of  sale.  Bills  of  Sale 
executed  after  the  commencement  of  that  Act,  are  void,  not  only,  as     ^  ' 
under  the  Acts  of  1854  and  1878,  as  against  execution  creditors  and 
trustees  in  bankruptcy,  but  as  against  the  grantor,  and  unregistered 
attornment  clauses  must  always  be  attended  with  considerable  risk 
to  mortgagees.     It  has  been  held  that  a  clause  whereby  the  mort- 
gagor simply  attorned  tenant  to  the  mortgagee  (who  had  not  been  in 
possession)  at  a  yearly  rent  by  quarterly  payments,  was  a  bill  of  sale 
within  the  section,  so  that  where  the  mortgagee  distrained  after  the 
mortgagor  had  been  adjudicated  bankrupt,  the  distress  was  unlawful, 
and  the  trustee  in  bankruptcy  was  entitled  to  the  money  realized  by 
the  distress,  and  this  decision  was  affirmed  by  the  Court  of  Appeal, 
in  which  it  was  laid  down  that  the  proviso  to  sect.  6  of  the  Act  of  Kcnncdij, 
1878  applies  only  to  cases  in  which  the  mortgagee  having  previously  wSis,  J«  re. 
taken  possession  of  the  mortgaged  premises  has  demised  them  to  the 
mortgagor,  and  not  to  a  case  where  the  demise  is  created  by  the 

(;«)  Sail  V.  Comfort,  18  Q.  B.  D.  11  ;  3.5  the  attormneut  clause  and  the  subsequent 

W.  R.  48.  aprreement  were  void  for  want  of  re^istra- 

{«)  In  Green  v.  Marsh,  [1892]  2  Q.  B.  ,.° 

230 ;  61   L.  J.,  Q.  B.  442-C.  A.,  there  "°°- 

was  an  attornment  clause  with  power  of  (o)  Itoundicoocl  Colliery  Co.,  In  re,  Lee  v. 

distress   at  a  rent  of   250^.  a  year,  and  Moitndwood  CoUiery  Co.,  [1897]  1  Ch.  373  ; 

afterwards  an  agreement  for  rent  at  bl.  a  66  L.  J.,  Ch.   186  ;    75  L.   T.   611  ;    45 

week  and  to  quit  on  four  weeks'  notice  W.  R.  324 — C.  A.     It  was  also  held  that 

with  an  admission  that  200/.  was  due,  but  even  if  the  power  could  not  be  so  regarded, 

without  :niy  additional  power  of  distress.  then,   being  a  power  not   uncommon   in 

It  was  unsuccessfully  contended  that  the  mining  leases,  it  would  come  within  the 

agreement  was  a  new  demise  by  a  mort-  exception  in   sect.   6  in  faA'onr   of   such 

gagee  in  possession,  and  held  that  both  leases. 
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Cn.vi.SEc.  5.  mortgage  clocil  itsolf  (;;).  It  has  since  been  pointed  out  that  the  Bills 
of  Sale  Acts  arc  directed  not  at  the  ownership  of  real  but  of  personal 
property,  and  lield  expressly  that  an  attornment  clause  is  effectual  to 
create  the  relation  of  landlord  and  tenant  between  mortgagor  and 
mortgagee,  and  is  not  avoided  by  sect.  6  of  the  Bills  of  Sale  Act, 
1878,  except  as  regards  the  power  of  distress  ;  so  that  it  is  valid  to  the 
extent  of  allowing  the  mortgagee  to  eject  the  mortgagor  by  summary 
judgment  under  Ord.  XIV.  {q). 

A  mortgage  indenture,  after  a  power  of  sale  on  non-payment  of  the 
mortgage-money,  contained  a  covenant  by  the  mortgagee  that  tliere 
should  be  no  sale  or  notice  of  sale,  nor  means  taken  for  obtaining 
possession  until  a  year  after  notice  thereof  to  the  mortgagor :  the 
mortgagee  also  covenanted  for  quiet  enjoyment  by  the  mortgagor  or 
his  tenant  at  will,  on  payment  of  a  yearly  rent ;  it  was  held,  that 
imder  this  deed  tlie  mortgagor  w\as  tenant  at  will  only  to  the  mort- 
gagee, and  that  no  tenancy  from  year  to  year  was  thereby  created  (r). 
An  estate  was  mortgaged  in  fee,  with  the  usual  proviso  for  redemp- 
tion, on  payment  in  June,  1834,  and  it  was  also  provided  that  the  mort- 
gagee should  not  call  in  the  principal  money  until  December,  1840, 
if  the  interest  were  regularly  paid ;  and  there  was  a  covenant  that  the 
mortgagor  should  hold,  occupy  and  enjoy  the  estate  until  default  in 
payment  of  the  principal  or  interest  as  aforesaid ;  it  was  held  that 
tliis  operated  as  a  lease  to  the  mortgagor  until  December,  1840  (*•). 
A  tenant  for  years  of  a  house  demised  it  by  way  of  mortgage  to  hold 
from  thenceforth,  subject  to  the  proviso  after  named;  and  he  further 
sold  and  transferred  the  fixtiu'es  and  some  chattels  to  the  mortgagee, 
also  subject  to  the  proviso  after  named ;  the  deed  contained  a  proviso 
or  reconveyance  on  payment  of  the  money  on  a  certain  day,  and  also 
a  proviso  that,  on  non-payment,  the  mortgagee  might  enter  and  receive 
the  rents,  and  sell  tlie  premises,  and  fixtm-es ;  it  was  held  that  the 
mortgagee's  right  to  take  possession  did  not  attach  until  the  day  on 
which  the  monej^  was  to  be  paid,  and  that  therefore  he  could  not 
maintain  an  action  of  trespass  previously  [t).     But  where  a  person 
demised  premises,  to  hold  from  thenceforth  for  a  term,  provided  that 
if  the  lessor  paid  a  certain  sum  and  interest  a  year  after,  then  that  the 
demise  should  be  void ;  provided  also,  that  upon  default  the  lessee 
might  sell ;  and  there  was  a  covenant  by  the  lessor  for  payment  of 


{p)  Kennedy,  Ex  parte,  TViUis,  In  re,  21  (/•)  Doc  d.  Bixic  v.  Da  vies,  7  Exch.  89. 

Q.   B.    D.   384  ;  57  L.  .J.,  Q.  B.  G34  ;   36  ,  ,    ^.,,.                  rr  n    ->   -d-         -nt    n 

AV.  II.  7!i3,  per  Lmdlcy  and  Lopes,  L.JJ.,  ,  (*)    ^fT"l  "^-of     'n       i'"^/   ?' 

dub.  Lord  E.shor,  M.R.,  affirming  Cave  JP^, /   .^^   -R-    R-    /28  ;    Doe  d.  ly.ster  v. 

.J.,    and  giving  leave   to   appeal   to   the  ^"'f'T'A^^f   i  w  vS"'  n  ^f  %"%''• 

House  of  Lords.     (No  appeal  was  in  fact  -^'^-^'^^  »  ^^  &  }J-  ^53  ;  Doe  d.  Parsley 

brought.)  y.Day,2Qi.B.Ui. 

(ff)  Miimford  v.  Collier,  2-5  Q.  B.  D.  279  ;  {f\    Wheeler  v.  Montefiore,  2  Q.   B.   133  ; 

59  L.  J.,  Q.  B.  552  ;  38  W.  R.  71G.  but  see  Doe  d.  Darsley  v.  Day,  2  Q.  B.  147. 
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principal  and  interest,  and  that  at  anytime  after  default  it  should  Ch.VI.Sec.5. 
be  lawful  for  the  lessee  to  enter,  and  from  thenceforth  to  hold  the   Morulagor^to 
premises  and  take  the  rents  ;  it  was  held,  that  the  lessee  might  take     Mortgagee. 
possession  immediately  and  before  default  {u). 

Where  the  attornment  clause  provided  for  a  tenancy  at  will,  and  Summary 
the  mortgagee,  having  given  notice  to  quit,  sued  for  the  recovery  of  under  Ord. 
the  land,  it  was  held  that  the  action  was  one  "  for  the  recovery  of  ^^^• 
land  by  a  landlord  against  a  tenant  whose  term  had  expired      withm  Zavington. 
Ord.  III.,  Eule  6,  case  F.  of  the  Eules  of  the  Supreme  Coui^t,  1883, 
so  that  the  plaintiff  might  specially  endorse  his  writ  and  apply  for 
final  judgment  under  Ord.  XIV.  [v). 


Sect.  6. — Master  and  Servant. 


An  agent  or  servant  who  is  allowed  to  occupy  premises  belonging  Servant 
to  his  principal  for  the  more  convenient  performance  of  his  duties,  separate  ° 
acquires  no  estate  therein,  althougli  he  be  also  allowed  to  nse  the  House  does 
premises  for  carrying  on  therein  an  independent  business  of  his  Tenant, 
own  (/) ,  nor  does  any  tenancy  arise  in  the  common  case  of  a  servant 
occupying  a  cottage  rent-free,  's\'ith  less  wages  on  that  account  {//) . 
Wliere  a  person  was  employed  by  the  Highgate  Archway  Company 
to  collect  toll  for  them,  and  lived  in  the  toll-house,  one  shilling  per 
week  being  deducted  from  his  wages  by  way  of  rent ;  and  the  com- 
pany having  ceased  to  collect  toll  at  the  particular  spot,  he  was  dis- 
missed from  their  employ,  and  received  a  notice  to  leave  the  house, 
wliich  he  promised  to  do :  it  was  held  that  these  circumstances  did 
not  constitute  him  a  tenant  of  the  company  (;:).  Where  a  servant 
occupies  premises  of  his  master,  without  paying  rent,  as  part 
remuneration  for  his  services,  in  order  to  ascertain  whether  the 
servant  is  a  "substantial  householder"  within  the  43  Eliz.  c.  2,  s.  1, 
so  as  to  be  eligible  to  the  office  of  overseer  of  the  poor,  the  question 
is  whether  the  occupation  is  subservient  and  necessary  to  the 
service ;  if  it  is,  the  occupation  is  tliat  of  the  master ;  if  it  is  not, 
the  occupation  is  that  of  a  tenant,  and  the  servant  is  a  "  house- 
holder "(«). 

{>()  Rogers  v.  Grazcbroolc,  8  Q.  B.  895.  It.   v.   Shiprh/m,   3    D.  &   R.    384  ;  li.   v. 

{v)  Daubuz  V.  Lavuigton,   13  Q.  B.  D.  BardwcU,  2  B.  &  C.   161  ;  R.  v.  Echtern, 

347  ;  r)3  L.  J.,  Q.  B.  283  ;  51  L.  T.  206 ;  G  M.  &  S.  136 ;  R.  v.  Chcshwit,  1  B.  &  A. 

32  W.  R.  772  ;  unABGe  Mumfordw  Collier,  473  ;  R.  v.  Sitape,  6   A.   &  E.  278  ;  Allen 

25  Q.  B.  D.  279,  and  supra,  p.  2G4  (7).  v.  England,  3  f .  &  F.  49. 
^[x)   White  y.  Bayley,  10  C.  B.,  N.   S.  ^^  ^^^^^^  ^_  ^^^^^^^^  3  jj^^_  ^  g^_   .g^^ . 

[,,)  Rex  V.  Stock,  2  Taunt.  339  ;   11  R.  R.       ^^  ^-  ^-  ^^^  ^  ^^"'J^'"^  ^-  *'""''''  ^"P""^" 
605  ;  Mat/hew  v.  Suttle,  4  E.  &  B.  347,  {n)  Reg.  v.  Spurrell,  L.  R.,  1  Q.  B.  72; 

357;  23  L.  J.,   Q.  B.  372  ;  24   Id.  54;       35  L.  J.,  M.  C.  74. 
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Scrrant. 

Service 
Franchise. 


Liability  of 
Servant  iu 
Ejectment. 


Officers  or  servants  2>''>'»iiffc(l  to  occupy  houses  as  part  remunera- 
tion for  their  services,  were  considered  as  occupying  as  tenants 
Avitliin  the  Eeform  Act  (2  WiU.  4,  c.  45),  s.  27,  but  not  if  they  were 
rcqid'red  to  occupy  them  with  a  view  to  the  more  efficient  perform- 
ance of  their  duties  (h)  ;  but  tliis  distinction  has  been  done  away 
with  by  sect.  3  of  the  Representation  of  the  People  Act,  1884 
(48  Vict.  c.  3),  which  provides  that  "where  a  man  himself  inhabits 
any  dwelling-house  by  virtue  of  any  office,  service,  or  employment," 
and  the  dwelling-house  is  not  inhabited  by  any  person  imder  whom 
he  serves,  he  shall  be  deemed  for  the  purposes  of  the  Parliamentary 
franchise  to  occupy  as  a  tenant. 

Where  a  servant,  on  being  served  with  an  ejectment,  appeared  and 
defended  tlie  action,  it  was  lield,  that  he  had  thereby  made  himself 
personally  liable  as  tenant  in  possession  (c). 


Occupation  by 
Vendee  under 
Contract  for 
Sale  of 
Freehold. 


Sect.  7. —  Vendor  and  Vendee. 

An  occupation  under  an  agreement  for  the  purchase  of  land,  if  a 
good  title  can  be  made,  may  create  a  tenancy  {d),  which  must  be 
determined  by  a  demand  of  possession  or  otherwise  before  an  eject- 
ment can  be  supported  {e).  "Where  a  person  was  let  into  possession 
under  an  agreement  of  purchase,  he  paying  interest  on  the  purchase- 
money  until  completion  of  the  purchase,  which  was  to  be  in  three 
months  ;  and  the  piu'chase  not  being  then  completed,  he  continued 
in  possession  :  it  was  held  that  there  was  only  a  tenancy  at  will, 
wliich  might  be  determined  without  a  notice  to  quit  (./').  So  where 
A.,  having  agreed  to  buy  lands  of  B.,  had  paid  part  of  the  purcliase- 
money,  and  was  let  into  possession,  it  was  held,  that  this  was  a 
mere  tonancy  at  will,  which  might  be  determined  by  a  demand  of 
possession:  after  which  an  ejectment  might  bo  maintained  (f/),  but 
not  an  action  for  use  and  occupation  (//).  Where  the  vendee  of  an 
estate  sold  by  auction  has  been  suffered  to  enter  upon  and  hold  the 
premises  while  the  title  was  under  investigation,  and  the  contract  has 
afterwards  been  determined  for  want  of  title,  the  vendor  cannot  on 


{b)  Iluffhrs  V,  Chatham  {Ovenccrs),  .5 
M.  &  G.  54. 

{c)  Doc  d.  James  v.  Stanton,  2  B.  &  A. 
■371 ;  1  Chit.  R.  110  ;  JJord.  Atk\ns\.  Hoc, 
2  Chit.  R.  179. 

(d)  Dor  d.  Xrubij  V.  JacJcson,  1  B.  &  C. 
448  ;  Kirtland  v.  I'oumett,  2  Taunt.  145  ; 
JTrarn  v.  Tom/in,  Peakc,  192;  3  R.  R. 
G84;  Jloprv.  Jloot/i,  1  B.  iV:  Ad.  498:  9 
L.  J.,  K.  B.  21  ;  Dofi  d.  Mtlhurn  v.  Edgar, 
2  Binp.  N.  C.  498 ;  Wiutcrboltom  v.  Inr/ham, 
7Q.  B.Gil. 

{(■)  Jlif/ht  d.  I.euis  V.  Beard,   13  East, 


110  ;  Doe  d.  Ncwbrj  v.  Jackson,  1  B.  ife  C. 
448  ;  Doc  d.  Milbuni  v.  Edyar,  2  Bing. 
N.  C.  498;  Doe  d.  Stanwcnj  v.  Rock,  4 
M.  k  G.  30 ;  Doe  d.  Gray  v.  Stanion,  1 
M.  &  W.  700 


46  R.  R.  464. 

Tomes    v.    Chamberlain,    5 

Doe  d.  Jiord  v.  Burton,  16 


(/)  Doc  d. 
M.  &  W.  14 
Q.  B.  807. 

iff)  Doc  d.  Jfiatt  V.  Miller,  5  C.   &  P 
595  ;  Jiallv.  CuUimore,  2  C,  M.  &  R.  120 


(/;)  In    re    Banks 
M.  -.V-  P.  4.52. 


V.    Bcbbeck,    2   Low. 
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these  grounds  only  recover  for  use  and  occupation,  althougli  a  jury 
find  that  the  occupation  has  been  beneficial  (/).  But  where  by  the 
contract  of  sale  he  admits  himself  to  be  tenant  from  week  to  week  to 
the  vendor  at  a  fixed  sum  per  week,  payable  in  advance  or  otherwise, 
such  rent  may  be  distrained  for  (/i).  And  if  the  vendee  retain  pos- 
session after  the  contract  of  purchase  has  gone  off,  he  will  be  liable  for 
subsequent  use  and  occupation  (/). 

An  occupation  under  an  agreement  for  assigning  a  lease,  where  it 
was  agreed  that  the  assignee  should  pay  the  lessee,  until  the  com- 
pletion of  the  assignment,  at  the  rate  of  100/.  per  year,  was  held  to 
constitute  the  relation  of  landlord  and  tenant  between  the  lessee  and 
assignee  {m)  ;  but  where,  in  an  agreement  for  the  sale  of  leasehold 
premises,  to  be  paid  for  by  instalments,  it  was  stipulated  that,  in 
default  of  payments  of  the  instalments  at  specified  times,  the  former 
instalments  should  be  forfeited,  and  the  vendor  should  not  be  com- 
pellable to  convey,  upon  which  the  purchaser  was  let  into  possession, 
and  made  default ;  he  was  held  to  be  fi'om  thenceforth  a  mere  tenant 
on  sufferance  («). 

A  continuance  of  occupation  by  a  vendor  after  conveyance  executed, 
without  any  agreement,  will  not  raise  an  implied  tenancy,  nor  render 
him  liable  to  an  action  for  use  and  occupation  (o).  But  an  express 
agreement  that  the  purchaser  shall  receive  "  all  rents  and  profits  " 
from  the  day  fixed  for  completion  of  purchase,  entitles  the  purchaser 
to  a  fair  occupation  rent  from  the  vendor  until  possession  is  given  (^j). 
And  the  same  rule  applies,  although  the  delay  in  completion  is  the 
fault  of  neither  party  (q). 


Ch.VI.  Sec.  7. 

Vendor  and 
Vendee. 


Occupation 
under  Con- 
tract for 
Assignment 
of  Term. 


Occupation 
by  Vendor. 


(i)  TVintcrboitoin  v.  I)ifjhain,  7  Q.  B.  611. 
The  rents  taken  from  subtenants,  not  re- 
coverable under  a  claim  for  use  and  occu- 
pation {Rumball  v.  Wnght,  1  C.  &  P.  589), 
■will  be  recoverable  as  money  paid  to  the 
use  of  the  intending  vendor. 

[k)  Yeoman  v.  Ellis,  L.  R.,  2  C.  P.  601 ; 
36  L.  J.,C.  P.  326, 

{I)  Sotcardy.  Shaw,  8  M.  &  W.  118. 

(m)  Saunders  v.  Mxsgravr,  6  B.  &;  C.  524  ; 
2  C.  &  P.  294  ;  30  R.  R.  414  ;  Anderson  v. 
Midland  R.  Co.,  3  E.  &  E.  614  ;  30  L.  J., 


Q.  B.  94.  See  also  Scaton  v.  Booth,  4  A. 
&E.  528. 

(«)  Doe  d.  Moore  v.  Lauder,  1  Stark.  R. 
308  ;  Doe  d.  Rogers  v.  Pulhn,  2  Bing.  N.  C. 
749. 

{o)   Tcxv  V.  /(>»'>,?;  13  M.  &  W.  12. 

( p)  Mefropohtan  R.  Co.  v.  Defries,  L.  R., 
2  Q.  B.  387;  36  L.  T.  4  94  J  25  ^V.  R. 
841 — C.  A.,  affirmin?  decision  below, 
L.  R.,  2  Q.  B.  D.  ISO  ;  36  L.  T.  150  ;  25 
W.  R.  271. 

{q)  Shcrivin  v.  Shakespeare,  5  Do  G., 
M.  &G.  517;  23  L.  J.,  Ch.  177. 
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What  is  an 
Assignment. 


Sect.  1. — Assignments  Generally. 

An  assignment  is  the  transfer  or  conveyance  of  some  pre-existing 
term  or  reversion,  estate,  right,  title,  or  interest.  The  party  assigning 
is  called  the  assignor,  and  he  to  whom  the  assignment  is  made  the 
assignee.  The  word  *'  assigns  "  extends  not  only  to  the  immediate 
assignee,  but  also  to  assignees  ad  infinitum  {a).  Every  lessor  may 
assign  his  reversion,  and  every  lessee  may  assign  his  term,  unless 
expressly  restrained  from  so  doing  by  some  condition  in  his  lease  {b), 
or  be  a  tenant  at  will  (c),  or  on  sufferance  [d).  By  sect.  6  of  the 
Real  Property  Act,  1845  (8  &  9  Yict.  c.  106),  "  a  contingent,  an 
executory,  and  a  future  interest,  and  a  possibility  coupled  with  an 
interest,  in  any  tenements  or  hereditaments,  of  any  tenure,  whether 
the  object  of  the  gift  or  limitation  of  such  interest  or  possibility  be 
or  be  not  ascertained,  also  a  right  of  entry,  whether  immediate  or 
future,  and  whether  vested  or  contingent,  into  or  upon  any  tene- 
ments or  hereditaments  in  England,  of  any  tenure,  may  be  dis- 
posed of  by  deed."  But  a  right  of  re-entry  for  a  forfeiture  cannot 
be  so  assigned  {e). 


(a)  Spriircr^s  case,  .5  Co.  R.  16  ;  Baily  v 
Be  Crespigny,  L.  R.,  4  Q.  B.  180,  186. 
(*)  Post,  Ch.  XVII.,  Sect.  2. 


(c)  Ante,  p.  252. 

[d)  Ante,  p.  258. 

(c)  HiaU  V.  Bishop,  8  Ex.  675. 
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A  person  becomes  assignee  either  by  his  own  act,  as  where  he  Ch.VII.Sc.  i. 
executes  a  deed  of  assignment  to  him,  or  by  act  of  law,  as  where  by    ^Assignments 

o  '  -J  '  •'         generally. 

the  bankruptcy  or  death  of  the  lessee  he  succeeds  to  the  rights  and  :^r^ 7 

liabilities  of  the  lessee  under  the  lease  as  his  trustee  in  bankruptcy  or  Modes  of 

,  Assiornment. 

executor. 

The   Statute    of   Frauds  (/)    enacts,   "  that   no   leases,  estates  or  Stat.  Frauds, 
interests,  either  of   freehold   or  terms   of  years,  or   any  uncertain  ^'   ' 
interest,  not  being  copyhold  or  customary  interest,  of,  in,  to  or  out  of 
any  messuages,  manors,  lands,  tenements,  or  hereditaments,  shall  be 
assigned,  granted  or  surrendered,  unless  it  be  by  deed  or  note  in 
writing,  signed  by  the  party  so  assigning,  granting  or  smTendering 
the  same,  or  their  agents  thereunto  lawfully  authorized  by  writing  : 
or  by  act  and  operation  of  law"  ;  and  the  Real  Property  Act,  1845  Eeal Property 
(8  &  9  Yict.  c.  106),  s.  3,  "an  assignment  of  a  chattel  interest,  not  ^"t.is^-^.s.s. 
being  copyhold,  in  any  tenements  or  hereditaments,  shall  be  void  at 
law  unless  made  by  deed." 

By  the  Law  of  Property  Amendment  Act,  1859  (22  &  23  Yict.  Assignment 
c.  35),  s.  21,  "any  person  shall  have  power  to  assign  personal  pro-  othOT^erson 
perty,  now  by  law  assignable,  including   chattels   real,  dii^ectly  to  Law  of 
himself  and  another  person,  or  other  persons  or  corporation,  by  the  ^^^^^^"^  jj+ 
like  means  as  he  might  assign  the   same  to  another."      Therefore,  Act,  1859, 
upon  the  appointment  of  a  new  trustee  of  leaseholds  and  personal 
estate,  the  continuing  trustees  may  assign  the  trust  property  direct  to 
themselves  and  the  new  trustee  jointly,  upon  the  trusts  of  the  settle- 
ment ;    whereas  previously  an  assignment  and  re-assignment  were 
necessary  to  effect  this  object. 


s.  21. 


Sect.  2. — The  Contract  for  Amxjnmont. 

(a)   Generalhj. 

By  virtue  of  the  4th  section  of  the  Statute  of  Frauds,  the  effect  of 
which  has  been  already  considered  ((7),  any  contract  to  sell  either  a 
reversion  or  a  term  must  be  in  writing. 

(b)    Contract  for  Assignment  of  Rercrsion. 
Where  a  reversion  is  sold,  the  possession  of  a  tenant  is  notice  to  a  Sale  of 
purchaser  of  the  actual  interest  which  a  tenant  may  have  (//).    Where  NotTce  T' 
the  purchaser  at  the  date  of  the  contract  knew  that  the  property  was  Tenant's 
occupied  by  a  tenant,  and  did  not  inquire  as  to  the  tenant's  interest, 

(/)  29  Car.  2,  c.  3,  s.  3.  {h)  Daniels  v.  Davison,  15  Ves.  249;   10 

{g)  Ante,  pp.  97  et  seq.     And  see  Dart       jj,   j^_  ^yj 
on  Vendors  and  Piirchaseis. 
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Chap.  YII. — Assignment,  Bankruptcy,  Death,  etc. 


Cn.VII.Sc.2. 
Coutract  for 
Assignment. 

Notice  of 
Tenant's 
Interest — 
contd. 


Payment  for 
hay  and 

straw. 
Phillips  V. 
Millcv. 


it  was  held  that  ho  had  notice  of  the  lease,  which  it  was  subsequently 
discovered  that  the  tenant  had  (/).  In  Cdhdllcro  v.  Ilcidy  {k),  the 
conditions  of  sale  of  a  public-house  stated  it  was  in  the  occupation  of 
a  tenant.  A  brewer,  intending  to  use  the  public-house  for  the  sale  of 
his  beer  agreed  to  buy  it.  lie  afterwards  learnt  that  it  was  under 
lease  to  another  brewer  for  a  term  of  which  eight  years  were  unex- 
pii'ed.  It  was  held  that  the  pui'chaser  was  not  bound  to  ascertain 
from  the  tenant  the  terms  of  his  tenancy,  and  that  the  vendor  could 
not  enforce  specific  performance. 

In  FJdIUps  V.  Miller  (/),  it  was  held  that  vendors  were  not  bound 
to  make  good  to  purchasers  certain  sums  paid  by  the  purchasers  to 
tenants  for  liay  and  straw  according  to  market  value  (whereas  by  the 
custom  of  the  country  fodder  value  only  was  payable) ,  in  pm'suance  of 
sj)ecial  agreements  by  the  vendors  with  the  tenants  not  mentioned  in 
the  particulars  of  sale.  This  decision,  however,  proceeded  principally 
on  the  ground  that  the  agreements  with  the  tenants  were  personal 
contracts  not  binding  on  the  reversion  (>;^).  The  vendors  bona  fide 
believed  that  it  was  unnecessary  to  mention  the  agreements  in  the 
particulars  of  sale. 


Contract  for 
Assignment 
of  Term  must 
be  in  •writing. 


Decisions  on 
Contracts  for 
Assignment 
of  Term. 


(c)   Contract  for  Assignment  of  Term. 

Similarly  to  a  contract  to  grant  a  lease,  any  contract  to  assign  it, 
however  short  the  residue  of  the  term  may  be,  must  by  virtue  of  the 
4th  section  of  the  Statute  of  Frauds  (set  out  at  length,  supra,  p.  97), 
be  in  writing  and  signed  by  the  party  to  be  charged  or  his  agent. 
The  cases  on  contracts  to  grant  and  contracts  to  assign  a  lease  turn 
upon  much  the  same  considerations,  and  contracts  to  grant  have 
already  been  dealt  with  (ante,  p.  96).  The  following  cases,  however, 
on  contracts  for  assignment,  may  bo  set  down  here  : — 

A.,  being  possessed  of  a  messuage  and  premises  for  tlie  residue  of  a 
certain  term  of  years,  agreed  with  B.  to  relinquish  possession  to  liim 
and  to  suffer  him  to  become  tenant  of  the  premises  for  the  residue  of 
the  term,  in  consideration  of  B.'s  paying  a  sum  of  money  towards 
completing  certain  repairs  of  the  premises.  Held,  that  this  was  an 
agreement  relating  to  the  sale  of  an  interest  in  land  within  the 
statute  [n). 

A.,  being  tenant  under  a  parol  agreement  for  a  seven  years'  lease, 
agreed  to  give  up  the  immediate  possession  thereof  to  B.,  in  order 


(i)  James  v.  Lichjicld,  L.  R.,  9  Eq.  51. 

{k)  Caballrro  v.  Ifeiit'/,  L.  R.,  9  Ch. 
447  ;  43  L.  J.,  Ch.  653 ";  22  W.  R.  440. 

(/)  rhiUips  V.  Miller  (1875),  L.  R.,  10 
C.  P.  420 ;  44  L.  J.,  C.  P.  205  ;  32  L.  T. 
638,  Exch.  Ch.,  reversing  decision  below, 
L.  R.,  9C.  P.  201. 


{m)  See  also  Roberts  v.  Tregasl'ts,  38 
L.  T.  176,  where  an  agreement  not  to  in- 
crease rent  nor  give  notice  to  quit  was 
held  not  to  bind  a  purchaser  of  the  land- 
lord's interest. 

{>i)  Bidtrrmcre  v.  Hayes,  5  M.  &  W.  456. 
See  also  Lrufx.  Tuton,  10  M,  &  W.  393. 
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that  B.  might  enter  thereon  as  tenant;  in  consideration  whereof,  and  Ch.VII.Sc. 2. 
also  as  a  compensation  for  certain  improvements  made  by  A.,  and  for    Contract  for 
the  value  of  certain  articles  left,  B.  agreed  to  pay  A.   100/.      A.     {Of  Term). 


accordingly  gave  up  possession  to  B.,  who  was  thereupon  accepted  as 
tenant  from  year  to  year,  at  a  different  rent  from  that  formerly  paid  by 
A. :  and  B,  afterwards,  in  ]3art- performance  of  the  agreement  on  his 
part,  paid  A.  51/.  In  an  action  to  recover  the  balance  of  the  100/. : — 
held,  that  the  contract  was  within  the  statute,  and  consequently  that 
the  plaintiff  was  not  entitled  to  recover  (o) :  except,  perhaps,  for  money 
found  to  be  due  on  an  account  stated  (p).  So  where  in  considera- 
tion that  A.,  who  was  in  the  possession  and  occupation  of  premises 
wherein  he  carried  on  the  business  of  a  milkman,  would  yield  up  the 
possession  and  occupation  of  the  said  premises  to  B.,  and  permit 
him  thenceforth  to  occupy  tlie  same,  and  would  assign  over  to  B.  all 
his  property  in  the  stock  and  plant  and  deliver  the  same  to  B.,  the 
latter  promised  to  pay  a  certain  sum,  it  was  held,  that  this  was  a 
contract  for  an  interest  in  or  concerning  lands  within  the  statute  (*/). 

In  Hodgson  v.  Johnson  it  was  agreed  verbally  that  the  plaintiff  JTod^/son  v. 
should  take  possession  of  a  brickyard  of  which  the  defendant  was  ^^"^ '"<"'• 
tenant,  and  take  the  plant  and  bricks  at  a  valuation,  and  that  the 
defendant  should  pay  up  all  rent  due,  and  endeavour  to  induce  the 
landlord  to  accept  the  plaintiff  as  tenant.  The  plaintiff  took  posses- 
sion and  gave  the  defendant  a  warrant  of  attorney  for  payment  of  the 
sum  at  which  the  bricks  and  plant  were  valued.  A  distress  was 
afterwards  put  in  upon  the  premises,  and  the  plant  and  bricks  sold 
for  rent  due  from  the  defendant  before  the  agreement,  and  the  plaintiff 
was  tm^ned  out  of  possession  by  the  landlord.  In  an  action  for  breacli 
of  the  agreement  to  pay  up  the  rent,  it  was  held,  that  the  contract 
taken  in  its  entirety  was  a  contract  for  the  sale  of  an  interest  in  lands 
within  the  statute,  and  therefore  that  the  plaintiff  could  not  sever  and 
sue  only  upon  that  part  which  related  to  the  payment  of  rent  (r). 

In  Cocking  v.  Ward{s),  the  defendant  wishing  to  obtain  a  farm  of  Contract  by 
which  the  plaintiff  was  tenant,  orally  promised  to  pay  the  plaintiff  wSTeSSing 
100/.,  if  the  plaintiff  would  sm-render  and  prevail  upon  the  landlord  Tenant  to  imy 
to  accept  the  defendant  as  tenant.     The  plaintiff  quitted  as  agreed  cure'accept- 
and  the  defendant  became  tenant.      It  was  held  that  the  contract  T''""  °^^ 

T  .    ,  ,     .       ,       ,  vv.iii;j.c*oL  Surrender. 

concerned  an  mterest  m  land,  and  that  although  the  contract  had  Coddng  v. 
been  executed  the  100/.  could  not  be  recovered,  except  as  money  due  '^'"*'^- 
on  account  stated  in  consequence  of  the  defendant  having  admitted, 
as  he  need  not  have  done,  that  he  owed  it. 

(o)  Kelly  V.  Webster,  12  C.  B.  282.  (,•)  Hodgson  v.  Johnsou,    E.,   B.    &   E. 

[p)  Cocking  V.  Ward,  1  0.  B.  858.  ^^^  ^  o  Jur.,   N.  S.  290.     See,  however, 

,  ,    c,               ^  I'ulbroolc  V.  Laivoi,  1  Q.  B.  D.  284. 

(?)  Smart  v.  Hardmg,  15  C.  B.  652.  (*)  (JocJciwi  v.  Ward,  1  C.  B   858 
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Cii.YII.Sc.  2 
Coutrart  for 
yls.ii(/>nne>it 
{Of  Term). 

Misdescrip- 
tion. 

Public-House 


Offensive 
Trade. 


Auction  of 
several  Lots. 


Ill  the  conditions  of  sale  of  tlio  lease  of  a  public-] louse  it  was 
described  as  a  "  free  publio-liouse,"  and  the  lease  contained  a  covenant 
that  the  lessee  and  his  assigns  should  take  their  beer  from  a  particular 
brewer ;  though  the  lease  was  entirely  read  over  by  the  auctioneer  at 
the  time  of  the  sale,  who  said  mistakenly  tliat  it  was  a  free  public- 
house,  and  that  the  covenant  about  the  beer  had  been  decided  to  be 
bad  ;  it  was  ruled  that  a  purchaser  who  heard  the  lease  read  over  was 
not  boimd  under  these  circumstances  to  complete  the  purchase,  but 
was  entitled  to  recover  back  the  deposit  (f).  A  fortiori,  the  purchaser 
of  a  public-house  "  with  victualler's  and  other  licences  "  may  rescind 
and  recover  his  deposit  if  such  licences  cannot  be  transferred  to  him  {ti) . 

Wliere  the  particulars  of  sale  of  premises  in  Covent  Garden  stated, 
that  under  the  lease  "  no  offensive  trade  was  to  be  carried  on,  and 
that  the  premises  could  not  be  let  to  a  coffee-house  keeper  or  working 
liatter,"  and  the  original  lease  when  produced  appeared  to  prohibit  the 
business  of  a  brewer,  baker,  sugar-baker,  vintner,  victualler,  butcher, 
tripe-seller,  poulterer,  fishmonger,  cheese-seller,  fruit-seller,  herb- 
seller,  coffee-house  keeper,  working  hatter  and  many  others,  and  the 
sale  of  coals,  potatoes  or  any  provisions,  it  was  held,  that  there  was 
sucli  a  material  discrepancy  between  the  particulars  and  the  lease 
as  to  entitle  a  piu-chaser  to  rescind  his  contract  (x) .  Where  an 
original  lessee  of  land  subject  to  a  covenant  against  certain  obnoxious 
trades,  with  a  proviso  for  re-entry  for  a  breach  of  such  covenant, 
granted  under-leases  of  houses  erected  on  the  land,  not  containing  a 
similar  covenant  and  proviso,  it  was  held,  that  a  purchaser  hy  auction 
of  houses  erected  on  part  of  this  land,  and  of  the  improved  ground 
rents  of  the  houses  so  underlet,  might  recover  back  his  deposit- 
money  from  the  auctioneer,  the  omission  of  the  proviso  in  the 
under-leases  not  having  been  specified  in  the  conditions  or  men- 
tioned at  the  time  of  the  sale  (i/) . 

Where  the  particulars  of  sale  by  auction  of  several  lots  described 
one  as  subject  to  the  same  rights  of  way  as  were  then  enjoyed  under 
existing  leases  of  certain  houses,  one  of  which  leases  was  to  be  seen  ; 
and  a  plan  annexed  showed  one  right  of  way  to  those  houses  over  that 
lot,  but  not  another,  and  it  also  showed  another  right  of  way  over  that 
lot  to  a  second  adjoining  lot,  and  the  same  person  bought  these  two 
lots  by  two  biddings,  but  a  single  contract  was  entered  into  for  the 
whole : — it  was  held,  that  he  might  rescind  the  contract  as  to  both 
lots,  and  that  it  was  not  a  case  for  the  application  of  a  compensation 
provision  as  to  misdescription  of  the  premises  {z) . 


(i)  Joiwi  V.  EduPi/,  3  Camp.  285;  13 
R.  R.  803. 

(w)  Claydon  v.  Green,  L.  R.,  3  C.  P. 
611;  37  L.  J.,  C.  P.  226. 

(a-)  Ffi^Jit  V.  Boot/i,  1  Bing.  N.  C.  370  ; 


4  L.  J.  (N.  S.),  C.  P.  66 ;  41  R.  R.  599. 

(y)  V'arinc/  v.  Hogarth,  1  Ry.  &  Moo. 
39  ;  but  see  Hayicardx.  TarJce,  16  C.  B.  295. 

(=)  Di/kcs  V.  BMce,  4  Bing.  N.  C.  463  ; 
7  L.  J.  '(N.  S.),  C.  P.  282  ;  44  R.  R.  761. 
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The  general  rule  is  that  upon  an  agreement  to  purchase  a  lease,  Ch.VII.  Sc.  2. 
the  purchaser  has  constructive  notice  of  the   covenants  therein  only    Contract  for 
when  he  has  a  fair  opportunity  of  ascertaining  what  those  covenants     {o/Ttrw). 
are ;  and  this  rule  applies  whether  it  he  a  lease  or  a  sub-lease  which  is  General 
purchased  (a).  "   ^' 

An  auctioneer  who  has  sold  goods   has  no  authority  to  pay  the  Auctioneer 

landlord's  rent,  in  order  to  avoid  the  goods  being  distrained  (b).  Eent^to  avoid 

Distress. 

(d)    Title  of  the  Vendor. 

Prior  to  the  Vendor  and  Piu^chaser  Act,  1874,  there  was,  in  every  Common 
contract  for  the  sale  of  an  exiting  lease,  an  implied  undertaking  by  ^^^'^.g^^.   ^f 
the  seller  (if  the  contrary  were  not  expressed,  as  it  usually  was  in  Lessor's  Title, 
practice)  to  make  out  the  lessor's  title  to  demise  (c),   and   mthout 
showing  such  title,  the  seller  could  not  maintain  an  action  at  law 
against  the  buyer  for  refusing  to  complete  the  purchase  (d). 

This  warranty  is  now  dispensed  with  by  the  Vendor  and  Pui'chaser  Wan-anty 
Act,  1874  (37  &  38  Vict.  c.  78),  which  by  sect.  2,  rule  1,  enacts  that  witTby" 
"  under  a  contract  to  assign  a  term  of  years,  whether  derived  or  to  ^-J^  r.  Act, 
be  derived  out  of  a  freehold  or  leasehold  estate,  the  intended  assign  Freeiiold, 
shall  not  be  entitled  to  call  for  the  title  to  the  freehold."     It  is  to  be 
observed  that  this  rule  only  barred  the  purchaser's  right  to  call  for 
the  title  to  the  freehold,  so  that  if  an  underlease  be  sold,  the  title  of 
any  mesne  landlord  might  still  be  called  for ;  and  further  that  the  a°d  by 

7-1  ,  T         ,      iT    ,  T  r>       T  /  \        mi       /-I  •         Oonveyancing' 

rule  does  not  apply  at  all  to  a  lease  ior  lives  [e).  Ihe  Uonveyancmg  Act,  as  to 
Act,  1881,  however  (44  &  45  Vict.  c.  41),  enacts,  by  sect.  3,  sub-  ^eveS 
sect,  1,  that  "  under  a  contract  to  sell  and  assign  a  term  of  years 
derived  out  of  a  leasehold  interest  in  land,  the  intended  assign  shall 
not  have  the  right  to  call  for  the  title  to  the  leasehold  reversion;" 
but  this  section  by  sub-sects.  9  and  10  applies  only  "  if  and  as  far 
as  a  contrary  intention  is  not  expressed  in  the  contract  of  sale,"  and 
"to  sales  made  after  the  commencement  "  of  the  Act,  Lc.  by  sect.  2, 
on  or  after  the  1st  January,  1882. 

The  words  "  leasehold  reversion  "  in  the  Conveyancing  Act  mean 
"  the  reversion  of  that  leasehold  interest  out  of  which  the  term  of 
years  contracted  to  be  sold  is  derived,"  so  that  on  the  grant  of  a  sub- 
lease by  a  lessee  the  intending  sub-lessee  has  a  right  to  inspect  the 
lessee's  lease  (/). 

{a)  Reeve  v.  Berrulge,  36  W.   R.  517—  R.  R.  715  ;  Be  Medina  v.  Norman,  9  M.  k. 

C.  A.  ;  Hyde  v.  Warden,  L.  R.,  3  Ex.  D.  W.  820  ;  2  DowL,  N.  S.  239  ;  Laythorp  v. 

72  ;  26  W.  R.  201— C.  A.  Bryant,  2  B.  &  C.  735. 

[b)  Sweeting,  app.   v.  Turner,  resp.,   41  ,  .  a      t\     l    it    c  -o         ^    ■  onn 

L.  J.,  Q.  B.  58.  '        i  '  (,.)  See  Dart,  V.  &  P.,  vol.  i.,  p.  200. 

(f)  Hall  V.  Betty,  4  M.  &  G.  410.  (/)  Gosling  v.  Woolf,  [1893]  1  Q.  B.  39  ; 

[d)  Soufer  v.  Drake,  5  B.  ^t  Ad.  992  ;  39       G8  L.  T.  89  ;  41  W.  K.  106  ;  5  R.  81. 

L.T.  18 
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Cn.VII.Sc.2. 

Contract  for 

Assignment 

{Title  of 

Vendor). 

Purchaser  to 
assume  that 
covenauts 
performed. 
Conveyancing 
Act,  1881, 
s.  3,  sub- 
ss.  4  aud  5. 


The  3rd  section  of  the  Coiivoyanciug  Act,  following  common  forms 
in  conditions  of  sale,  provides  also,  bj  sub-sects.  1  aud  5,  that  a 
piu'chaser  is  to  assume  that  coven&nts  have  been  performed,  &c.,  as 
follows  : — 

(4.)  "Where  land  sold  is  held  by  lease  (not  including  under-lease)  the 
purchaser  shall  assume,  unless  the  contrary  appears,  that  the  h\ase  was 
duly  granted  ;  and,  ou  production  of  the  receipt  for  the  last  payment  due 
for  rent  under  the  lease  before  the  date  of  actual  completion  of  the  pur- 
chase, he  shall  assume,  unless  the  contrary  appears,  that  all  the  covenants 
and  provisions  of  the  lease  have  been  duly  performed  and  observed  up  to 
the  date  of  actual  completion  of  the  purchase. 

(5.)  Where  laud  sold  is  held  by  under dease,  the  purchaser  shall  assume, 
unless  the  contrary  appears,  that  the  under-lease  and  every  superior  lease 
were  duly  granted ;  and  on  production  of  the  receipt  for  the  last  payment 
due  for  rent  under  the  under-lease  before  the  date  of  actual  completion 
of  the  purchase,  he  shall  assume,  unless  the  contrary  appears,  that  all  the 
covenants  and  provisions  of  the  under-lease  have  been  duly  performed 
and  observed  up  to  the  date  of  actual  completion  of  the  purchase,  and 
further  that  all  rent  due  under  every  superior  lease,  and  all  the  covenants 
and  provisions  of  every  superior  lease,  have  boeu  paid  and  duly  performed 
and  observed  up  to  that  date. 


Contract 
for  Lease. 


Construction 
of  Contracts 
of  Sale. 


Upon  a  contract  for  the  sale  of  an  agreement  for  a  lease,  it  is  not 
an  implied  condition  that  the  lessor  has  power  to  grant  the  lease  {g) . 
This  rule  was  laid  down  before  the  Yendor  and  Purchaser  Act,  which 
affirms  its  principle,  but  does  not  expressly  embody  it. 

An  agreement  for  the  sale  of  aU  B.^s  interest  in  a  lease  does  not 
mean  free  from  all  under-leases  by  way  of  mortgage  and  other 
incumbrances  then  affecting  the  premises  {//) .  When  it  was  stipu- 
lated (before  the  Yendor  and  Purchaser  Act)  that  the  vendor  should 
not  be  obliged  to  produce  the  lessor's  title,  the  vendee  might  not- 
withstanding insist  upon  defects  in  the  lessor's  title,  which  were 
disclosed  by  the  abstract  delivered,  or  which  he  had  discovered 
aliimde  (/)  ;  but  it  was  said  to  be  otherwise  where  the  purchaser  had 
agreed  to  take  the  vendor's  title  "  as  he  holds  the  same,"  without 
requiring  the  lessor's  title  {k).  The  Yendor  and  Purchaser  Act 
appears  to  admit  the  objection  of  defects  discovered  in  the  lessor's 
title  by  the  abstract  or  otherwise.  If  a  person,  who  has  contracted 
to  purchase  the  lease  of  a  house,  subsequently  discovers  that  it  was 
originally  leased  jointly  with  another  house,  and  that  the  lessor 
could  enter  for  breach  of  covenants  in  respect  of  either  house,  he 
seems  clearly  not  bound  to  complete  the  purchase. 


iff)  Kintrca  v.  Preston,  1  H.  &  N.  3.57. 

(//)  Fhc/ps  V.  T'rothero,  16  C.  B.  370. 

(i)  Shepherd  v.  Keatlcy,  1  C,  M.  &  R. 
117  ;  Wheeler  \.  Il'rir/ht,  7  M.  &  W.  359; 
SellicJc  V.  Trevor,  II  M.  <k  W.  722  :  Dar- 


Ilngton  v.  Hamilton,  Kay,  550. 

(/.)  Spratt  V.  Jrfrri/,  10  B.  &  C.  249  ;  8 
L.  J.,  K.  B.  114  :  3t  R.  R.  387 ;  Hm/ward 
V.  I'arke,  16  C.  B.  295  ;  Milh  v.  Tweed, 
L.  R.,  1  C.  P.  39. 


Sect.  2. — The  Coxtrvct  for  Assignment.  275 

It  was  usual,  before  the  Conveyancing  Act,  for  the  vendor  of  a  Cn.VII.  Sc.2. 
leasehold  interest  to  protect  himself  by  a  stipulation  that  the  pro-    (''mtractfor 
duetion  of  the  last  receipt  for  rent  should  be  conclusive  evidence  of       (Title  of 
the   due   performance   of   covenants.     This   stipulation  was   always 


strictly  construed  against  the  purchaser  (/).     It  is  now,  as  we  have  Grouncl°of°^ 

seen,  imjilied  into  all  contracts  by  sect.  3  of  the  Conveyancing  Aet.  Forfeiture. 

If  it  be  negatived,  however,  a  purchaser  of  a  leasehold  may  object  to 

the  vendor's  title,  on  the  ground  that  he  has  incurred  a  forfeiture, 

e.g.,  by  omitting  for  the  space  of  a  month  to  pay  the  annual  premium 

of  insurance  pursuant  to  his  covenant,  although  it  does  not  appear 

that  the  lessor  has  taken  advantage  of  the  forfeiture  (m).     Under  a 

contract  for  the  purchase  of  the  residue  of  an  old  term,  a  purchaser  is 

not  bound  to  accept  a  similar  new  lease  :  for  the  former  differs  in 

value  from  the  latter,  tlie  residue  of  an  old  term  being  in  certain 

respects  more  advantageous  (ii)  ;  but  a  purchaser  cannot  refuse  to 

perform  an  agreement  for  the  sale  of  "  the  unexpired  term  of  eight 

years'  lease  and  goodwill,"  on  the  ground  that  only  seven  years  and 

seven  months  of  the  term  remained  (o) . 

A  piu'chaser  cannot  resist  specific  performance  on  the  ground  that  Objection  on 
the  lease  purchased  contains  unusual  covenants  not  mentioned  in  the  unu"ual°* 

contract  of  sale  (p).  Covenants. 

It  is  incumbent  on  the  vendor  of  a  lease  which  contains  a  restric-  Lessor's 
tion  against  alienation,  to  prove  that  he  has  obtained  the  lessor's  ^^^.^^^'^  ^^ 

"  '  -i  _  assign. 

consent  to  the  assignment  (q)  ;  and  it  is  also  incumbent  on  him,  and 
not  on  tlie  purchaser,  to  procure  the  lessor's  licence  for  the  assign- 
ment (r).  If  necessary,  he  must  pay  any  reasonable  premium  and  Premium  for 
extra  rent  required  for  such  consent  (.s).  This  was  held  in  a  case  -'^''^'^'^^*^- 
where  the  lessee  held  at  a  rent  of  36/.  for  a  term  of  thiity-five  jears, 
and  the  lessor  refused  the  licence  for  a  sub-lease  for  twenty-one  years 
at  a  rent  of  65/.,  except  upon  payment  of  an  increased  rent  of  61.  and 
a  premium  of  50/.  Stuart,  V.-C,  decreed  specific  performance,  and, 
in  the  event  of  the  lessee  being  unable  to  grant  a  proper  sub-lease,  an 
inquiry  as  to  damages  (.s) .  The  failure  to  procm-e  from  the  lessor  a 
licence  to  assign,  or  to  register  previous  assignments,  before  the  day 


(/)  See  Biillv.  Htdchens,  32  Beav.  615  ;  G99. 

Laurie  v.  Lers,  7  App.  Cas.  at  p.  32.  (,.)  jj^j^j  ,,.    Crispc,   5  Taunt.  249  ;   U 

(ill)  See  TFihon  v.  TTlhoii,  14  C.  B.  61G.  E.  R.  744:  iindsee.Uir»niu//Hn)iY.S/!rrida)i, 

(«)  Mason   v.    Cordrr,    7   Taunt    9-   17  33  L.  .J.,  Ch.  571 ;   12  w!  R.  658  ;  Fonrr 

R.  R.  427.                                                 '  V.   Xat<h,   35    Beav.    167;   14   W.    R.    8  ; 

(o)  Brhcorth  v.  JrxssrV,    4  Camp     140  •  WaUisY.  Lit  Ml,  11  C.  B.,  N.  S.  369;   31 

16  R.  R.  761.                                                  '  L.  J.,    C.    P.    100  ;  Barton   v.    Banks,    2 

{p)  Grosvnwr  v.    Gro.mior,    28   L.  J.,  £'  «  ^-o^^^.l  ^«7  n '"S'' r"'  ^^  ^^  ^•' 

1.  173:  5  Jur..  N-.  S.  117  N.  S.  <o2  ;  31  L.  J.,  C.  P.  6. 


Ch.  173;  5  Jur.,  N.  S.  117 

Taunt.    9; 
'•rgnr^  14  W. 

18  (2) 


iq)  Mason   v.    Corder,    7   Taunt.    9;   17  (f)  LUHon  y.  Tipper,    18  L.  T.  G2G  :   16 

R.  R.  427  ;   Winter  \.  Dmwyne,  14  W.  R.       W.  R.  888. 
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Cn.VII.  Sc.2.  on  which  it  is  agreed  to  assign  and  give  possession  of  leasehold  pre- 
mises, is  no  breach  of  the  agreement  {f) . 

A  purchaser  is  not  compellable  to  accept  a  title  to  premises  formerly 
subject  to  an  incumbrance,  the  discharge  of  whicli  is  shown  only  by 
presumption :  thus  wliere  a  leasehold  was  sold,  subject  to  a  ground 
rent,  which  was  said  to  be  apportioned  out  of  a  larger  rent,  but  the 
apportionment  was  not  evidenced  by  an  existing  deed,  biit  only  by 
the  acceptance  of  a  mesne  landlord,  and  presimiption ;  it  was  held 
that  the  purchaser  was  not  bound  to  accept  the  title  (ii). 


Contract  for 

Assignmott 

{Title  of 

Vendor). 

Proof  of  Dis- 
cliargo  of  an. 
Incumbrance 


Riglit  to  Title 
Deeds  goes 
with  Eight 
to  Land. 


Lien  on 
Lease. 

Custody  of 

expired 

Lease. 


(e)  Rights  and  LidhUities  as  to  Title  Deeds. 

It  is  an  established  principle  that  whoever  is  entitled  to  the  land 
has  also  a  right  to  all  the  title-deeds  affecting  it  {jc)  ;  and  he  may 
maintain  an  action  of  detinue  against  any  person  who  withholds 
them  from  him  after  demand  made  (//)  ;  or  an  action  of  trover  (~)  ; 
consequently  the  party  entitled  to  the  term  is  entitled  to  the 
lease. 

A  solicitor's  lien  on  a  lease  will  not  prevent  the  lessee  from  assign- 
ing the  estate  in  the  leasehold  {a) . 

After  the  expiration  or  determination  of  a  lease  the  lessor  is  not 
entitled  to  possession  of  it  as  against  the  lessee,  nor  can  he  maintain 
trover  for  it  (b) . 


Sect.  3. — Assignment  of  Reversion. 

Right  of  A  lessor  may  by  deed  assign  his  reversion.      At  common  law  such 

Kevfrs^on°to    ^^  assignment  would  only  have  given  the  assignee  a  right  to  the  rent 

sue  for  Breach  reserved,  to  distrain  for  rent,  and  to  sue  for  breaches  of  covenants  at 

32  Hen.  8        ^^^,  but  not  for  breaches  of  express  covenants  entered  into  by  the 

c-  34.  lessee  with  the  lessor  (c).    To  remedy  tliis  the  statute  32  Hen,  8,  c.  34, 

enacts  that  all  grantees  of  reversions  shall  enjoy  all  the  advantages, 

benefits  and  remedies  by  entry  for  non-payment  of  rent,  or  for  doing 

of  waste  or  other  forfeiture  (c/),  or  by  action  only  for  non-performance 


[t)  Stoirell  V.  Rohinson,  3  Bing.  N.  C. 
928;  43  R.  R.  861.  And  see  Wricjhton 
V.  Xocton,  2  C,  M.  &  R.  124. 

{u)  Barnwell  v.  Harris,  1  Taunt.  430  ; 
10  R.  R.  560. 

(.i-)  HarrvKfton  v.  Price  (or  Glenn),  3 
B.  c^-  Ad.  iVo  ;  1  L.  J.  (N.  S.),  K.  B. 
122  ;  37  R.  R.  374  ;  IIoop<r  v.  Ramsbuttoin, 
6  Taunt.  12. 

[y)  Lightfoot  v.  Keane,  1  M.  &  W.  745  ; 
Tyr.  &  Gr.  1004;  2  Gale,  138;  5  L.  J. 
(N.  S),  Ex.  257;  46  R.   R.   476:  Slater 


V.  Danf/erfrhl,  15  M.  &  W.  263  ;  Newton 
V.  Ihck,  3  II.  &  N.  220. 

(-)  Harrington  v.  Price,  3  B.  &  Ad.  173, 
and  supra  ;  JJavie.s  v.  Vernon,  6  Q.  B.  443. 

{a)  Odell  V.  Wake,  3  Camp.  394  ;  14 
R.  R.  763. 

[b)  Hall  V.  Ball,  3  M.  &  G.  242; 
Ehvortlui  V.  Sanford,  3  H.  .Sc  C.  330  ;  34 
L.  J.,  Ex.  42. 

(c)  Martyn  v.  Williams,  1  H.  &  N.  817, 
826;  26  L.  J.,  Ex.  117. 

{d)  Bennett  v.  Herring,  3  C.  B.,  N.  S. 
370. 
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of  conditions,  covenants  or   agreements,  contained  or  expressed   in  Ch.VII.  Sc.3. 
leases,  wliicli  tlie  lessors  had ;  and  conversely,  that  lessees  and  their  ^%^"J"^^f^f 

assigns  shall  have  the  same  remedies  against  assignees  of  the  rever-  j^.^^.^. 

sion  as  they,  the  lessees,  had  against  the  lessors. 

This  statute  does  not  apjDly  where  the  demise  is  not  by  deed  (r).  Lease  must 
If  the  demise  he  otherwise  than  by  deed,  the  lessor,  notwithstanding  '^  ^  ^^  • 
assignment  of  the  reversion,  retains  his  rights  of  action  (/)  ;  though 
payment  of  rent  either  by  the  successor  of  a  tenant  on  a  yearly 
tenancy  to  a  landlord,  or  by  a  tenant  on  such  a  tenancy  to  a  successor 
of  a  landlord,  if  received  without  objection,  may  warrant  an  inference 
from  such  payment  and  from  notice  to  quit  not  being  given  that  the 
parties  consented  to  go  on  as  before  (g) . 

The   statute   is  also  confined   to   such   covenants  as  "  touch  and  Covenants 

must  run 

concern  the  thing  demised,"  and  therefore  run  with  the  land  (/?),  -with  Land, 
as  already  exj)lained  (ante,  p.  183). 

To  enable  the  assignee  of  a  reversioner  to  sue  on  the  covenants  Reversion 
in  a  lease,  he  must  be  seised  of  the  same  reversion  to  which  the  game, 
covenants  were  originally  annexed ;  therefore,  where  there  was  a 
lease  for  years,  under  which  the  tenant  entered,  but  which  was 
never  executed  by  the  lessor,  w^ho  died  and  devised  the  propertj^,  it 
was  held  that  the  devisee  could  not  sue  as  assignee  of  the  reversion 
for  breaches  of  covenants  in  the  lease  (?) .  A  lease  was  made  by  A. 
and  B.  his  wife,  who  were  seised  of  an  undivided  moiety  in  right  of 
the  wife,  and  also  by  C,  who  was  seised  of  the  other  undivided 
moiety,  and  it  contained  a  covenant  by  the  lessee,  with  A.  and  C. 
only,  to  repair ;  semble,  that  this  was  not  a  covenant  running  with 
the  land  on  which  the  assignee  of  the  reversion  could  sue  (J).  The 
assignee  of  a  rent  reserved  by  deed  (without  being  an  assignee  of 
the  reversion,  if  any),  may  maintain  an  action  for  the  rent  which 
becomes  due  after  the  assignment  (Z) . 

In  Sout/iircll  v.  Scoffer  (/),  it  was  doubted  whether,  by  the  peculiar  Assignment 
form  of  words  there  used,  the  assignor  of  a  reversion  could  bind  the  tion  of  Rent 
lessee  by  a  stipulation  in  the  assignment  that  rent  could  continue  to  *°  Assignor. 
be  paid  to  the  assignor,  and  it  is  very  doubtful  whether  such  an 
obligation  (unless  construed  as  an  obligation  to  pay  to  the  assignor 

(e)  Standen  v.  Christmas,  10  Q.  B.  35  ;  G  L.  J.  (N.  S.),  Ex.  52  ;  46  R.  R.  509  : 

Elliott  V.  Johnson,  L.  R.,  2  Q.  B.  12  ;   36  Coach  v.  Goodman,  2  Q.  B.  580. 

L.  J.,  Q.  B.  41  ;  8  B.  &  S.  38.  0')    TFootfon  v.  Strfnwm,  12  M.   &  W. 

(/)  Biclford  V.  Parson,  6  C.  B.  920.  1-9  !  Thompson  v.  Hakewill,  19  C.  B.,  N.  S. 

[g)  See  BucTcicorth  v.  Simpson,  1  C,  M.  '^^Ll  ^'B^;.'^-'^-  ^■-}^-        ,    ,    -^     r    tt 
c-  T?     SQi     „.   „      T  J   1       -riT-n         t      ■  ('•')    JliUiams   V.   Hayicard,    1    E.    &  E. 

<.V  K.   «J4,  as  applied   by  Willes,   J.,  m  m^n       oq    t      t      r\     -d     o-<         in 

rn)->,i<!h  X-    v/.,;./,c   T    T>   \  n   T>  Qoo         1  1040      28   L.   J.,  Q.    B.   3/4      AUcii   v. 
L0)ni.s/i   \.  !^tiioiis,  ij.  K,     5  (j.  JJ.  338,  and        /,  -  -o    e   r<   no     ^  t     t    t^   -d   <.in 

by  Farwell.  J.,  in  M.nhrst,.-  Brewr,,^.  ^'''T' P    -07      W       '      V"  f  T         JS  ' 

Coombs,  [1901]  2  Ch.  at  p.  615.  '  ^9  R.  R.  o07  ;  Itohn.  ^-Cox    I  Lev.  22  ; 

/i\  a       €•  jSruromoc  Y.  Harvry,  Garth.  161. 

(A)  ^ee  Spencer  s  case,  1  Sm.  L.  C.  (/)  SouthivcU  v.  Scatter,  49  L.   J.,  Ex. 

(J)   Cm-dwell  v.  Lucas,  2  M,  &  W.  Ill  ;  356. 
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Title  of 
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by  Tenant. 
CatHoii  V. 
liowcock. 


Surrenderee 
of  Copyhold. 


^lortjjagor 
and  ilort- 
yagee. 


Tenants  in 
Common. 


Assignee  of 
rever.-^ion  on 
Lease  by 
Estoppel. 

Ciithbcrtson  v. 
Irving. 


as  agent  of  the  assignee)  could  be  created  by  any  I'orni  of  words 
wliatever.  Such  a  stipulation  seems  to  be  repugnant  to  the  assign- 
ment of  a  reversion,  the  very  essence  of  Avhieh  is  that  the  assignee 
should  stand  to  the  lessee  in  the  place  of  the  assignor,  whereas  such 
a  stipulation  makes  practically  two  landlords. 

The-  nde  that  a  tenant  may  not  dispute  his  landlord's  title  {m) 
applies  only  to  the  title  of  the  original  landlord  who  let  him'  in,  and 
not  to  that  of  an  assignee  of  the  reversion  (;/),  and  such  title  may 
be  disputed  by  a  tenant.  But  if  the  tenant  has  paid  rent  to  a 
claiming  assignee  of  the  reversion  or  his  agent,  such  payment  is 
prima  facie  evidence  of  the  title  of  such  assignee,  and  the  tenant, 
except  in  a  case  of  fraud  or  misrepresentation,  can  only  defeat  that 
title  by  showing  that  he  paid  in  ignorance,  and  that  some  third 
person  is  the  real  assignee  of  the  reversion  ;  it  is  not  enough  for  him 
to  show  that  the  claiming  assignee  has  no  title  (o). 

The  surrenderee  of  a  copyhold  reversion  may  bring  covenant 
against  the  lessee  within  the  equity  of  the  statute  32  Hen,  8,  c.  34 ; 
for  it  is  a  remedial  law,  and  no  prejudice  can  arise  to  the  lord,  not- 
withstanding the  lessee  had  assigned  the  term  before  the  surrender  (/;). 
If  a  mortgagor  and  mortgagee  of  a  term  make  an  underlease  in 
which  the  covenants  for  the  rent  and  repairs  are  only  with  the  mort- 
gagor and  his  assigns,  the  assignee  of  the  mortgagee  cannot  maintain 
an  action  for  the  breach  of  these  covenants,  because  they  are  collateral 
to  his  grantor's  interest  in  the  land,  and  therefore  do  not  run  with 
it ;  but  the  mortgagor  himself  may,  the  covenants  being  in  gross  {q). 
"Where  a  mortgagor  made  a  lease  for  a  term,  reciting  the  mortgage, 
and  the  lessee  covenanted  to  pay  a  certain  sum  annually  in  part  of 
the  interest  on  the  mortgage  at  a  certain  place,  it  was  held  a  covenant 
in  gross,  not  running  with  the  land  {r) . 

On  a  covenant  to  repair,  tenants  in  common  may  sue  a  lessee  of  a 
house,  who,  after  the  demise,  but  before  the  breach  alleged,  became 
a  co-tenant  of  the  plaintiffs  in  the  same  house  (.s) . 

The  assignee  of  the  reversion  on  a  lease,  which  is  good  only  by 
estoppel,  may  maintain  an  action  on  the  covenants,  as  was  held  in  a 
case  where  the  lessor  was  a  mortgagor  in  possession  when  the  lease 
was  granted,  and  consequently  having  only  a  title  against  the  lessee 


{m)  Coolcc  V.  Loxhif,  5  T.  E.  4  ;  2  R.  R. 
521  ;  ante,  Ch.  V.,  Sect.  22. 

(«)  Carlton  V.  Bouxoih;  51  L.  T.  6o'J, 
per  Cave,  J. 

[o)  lb. 

(jo)  Glover -v.  Cope,  1  Salk.  185  ;  4  Mod. 
81  ;    Whitton  v.  Fcacoc/c,  3  Myl.  6c  K.  325. 

{'j)  Webb  V.  RunseU,  3  T.  R.  393  ;  1  R.  R. 
725  ;  Stokes  v.  Mmsell,  Id.  G79  ;  Mtisscll  v. 


Slokes  (in  error),  1  H.  Blac.  562  ;  1  R.  R. 
732. 

()■)  Fto-fjeter  V.  Harris,  "i  Q_.  B.  708  ; 
Sai'.iiders  v.  Mcrri/weat/icr,  3  H.  &  C  902  ; 
35  L.  J.,  Ex.  115. 

(.s)  Yates  or  Gates  v.  Cole,  2  Brod.  &  B. 
060  ;  23  R.  R.  524  ;  Tio/nam,  v.  Pickard, 
2  B.  i:  A.  105  ;  20  R.  R.'  368  ;  Badcley  v. 
I'if/nrs,  4  E.  >ic  B.  71  ;  Norval  Y.Fascoe,  34 
L.'J.,  Ch.  82. 
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hy  estoppel,  could  assign  only  what  he  had,  so  that  his  assignee  had  Ch.VII.Sc.  3. 
only  a  title  hy  estoppel  against  the  lessee,  or  no  title  at  all  {f) .  ^Tev'ersion  ""^ 

Where  a  person,  who  was  in  fact  tenant  from  year  to  year  (as  he ] 

held  under  a  void  lease  for  years),  underlet  by  deed  for  a  term,  and  Sub-lessee. 
the  under-lessee  again  underlet  by  deed  for  a  less  term :  it  was  held, 
that  this  under-lessee  had  a  reversion  on  which  his  assignee  could 
maintain  an  action  of  covenant  {u). 

After  assigning  over  a  lease,  the  assignor,  having  no  reversion.  Assignor 
cannot  sue  the  assignee  except  on  express  covenants  contained  in  the  Assignee, 
assignment  (.r). 

The  assignee  of  a  reversion  has  no  right  of  action  against  the  Breaches 
lessee  for  arrears  of  rent  due  (//),  inasmuch  as  the  right  to  rent  is  a  Assi<niment. 
chose  in  action,  or  for  breaches  of  covenants,  although  running  with 
the  land,  committed  before  the  assignment  of  the  reversion  (z)  ;  but 
the  assignor  may  sue  for  such  previous  breaches  notwithstanding  the 
assignment.  Where  a  mortgagor  of  a  term  of  years  made  an  under- 
lease by  indenture,  this,  though  at  first  a  lease  by  estoppel,  was  held 
to  be  convertible  into  a  lease  in  interest  by  a  re-coiiveyance  by  the 
mortgagees,  so  as  to  give  a  right  of  action  to  the  assignees  of  the 
lessee  on  the  covenants  in  the  under-lease  {(f) .  Where  by  lease  of 
lands  in  1872  the  lessor  covenanted  to  make  a  new  street  within  one 
year,  it  was  held  that  after  his  death,  in  1878,  assignees  deriving 
title  from  the  trustees  of  his  will  and  his  executor  were  not  liable  in 
1892  to  the  assignees  of  the  lease  for  his  breach  of  covenant  to  make 
the  street  {b). 

The  assignee  of  a  reversion  may  re-enter  for  breach  of  covenants.  Notice  to 
other  than  the  covenant  to  pay  rent,  without  giving  notice  to  the  Re-entry ^f or '^ 
tenant  that  the  reversion  has  been  assigned  to  him  (e) .     As  regards  non-payment 
rent,  it  is  expressly  provided  by  4  Ann.  c.  16  (c.  3  in  the  Eevised 
Statutes),  by  which  conveyances  of  reversions  are  good  and  effectual 
to  all  intents  and  purposes  without  attornment  of  the  tenants,  that 
no  tenant  is   to   be   prejudiced   by    the   payment   of   any    rent  to 
the   grantor,    or  by  breach   of   any  condition  for   non-payment  of 
rent,    before    notice    shall   be   given   to  him  of  the    grant  by  the 
grantee. 

The  grantee   of   a   reversion,   therefore,   may  take  advantage  of 
all  covenants  tc/iich  run  with  the  h(nd{d).     The  remedy  is  mutual, 

[i)   Ciit/ibertKUHY.Irvi)iy,iB..  Scl^.'i-l;  (/;)  Jforris  v.  Kouwdi/,   [18961  2  Ir.  R. 

6  Id.  135.  217-C.  A. 

(m)  0.il,'i/  V.  Jfiities,  13  M.  &  W.  209.  (c)   Sealtock  v.  Harstoii,  1  C.  P.  V>.  106  ; 

[x)  Hh-ks\.  Dounbit/,  1  Ld.  Raym.  99;  4.5  L.  J.,  C.  P.    125  ;  34  L.   T.   130;  24 

1  Salk.  13.  '  W.  R.  431. 

(y)  Flujht  V.  BcHthy,  7  Sim.  149.  Notice  of  breaches   under  the  Convey- 

;  ,    -,^'  Tr^.,,  ,  -r,    .  -.T  aucmg  Act  (sec  Ch.  VIII.,  Sect.  6,  post) 

(.)  Marlyn  v.  WiUiams,  1  H.  &  N.  817  ;  is  of  c^oui-se  necessary. 
_0  L,.  J.,  l.x.  117.  (^/)  Spcm-cr's  caso,  1  Sm.  L.  C.  60,  ante, 

[a)    Webb  v.  Austin,  7  M.  &  G.  701.  p.  183. 
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for  the  same  statute  gives  the  lessee  a  right  of  action  against  the 
grantee  of  tlie  reversion  {c) .  Tho  statute  does  not  extend  to  mere 
collateral  covenants  (/)  ;  but  it  includes  devises  {()). 

An  assignment  of  the  reversion  must  be  by  deed(//).  A.  let  a 
house  to  B.,  as  tenant  from  year  to  year,  and  afterwards  granted  a 
lease  by  deed  to  C.  of  the  house  for  twenty-one  years :  this  was  held 
to  transfer  the  reversion  to  C,  and  to  disentitle  A.  to  recover  from 
B.  any  rent  which  accrued  during  O.'s  lease  (/).  A  conveyance  in 
fee,  -whether  absolutely  or  by  way  of  mortgage,  will  pass  a  term 
which  has  been  carved  out  of  it,  and  afterwards  re-assigned  to  the 
grantor,  subject  to  a  sub-lease  (/i). 

Mortgages  mhsequent  to  a  lease  operate  as  grants  of  the  reversion, 
and  carry  with  them,  as  incidental  to  such  reversion,  a  right  to  the 
rent  and  the  benefit  of  the  landlord's  remedies  for  the  recovery  (/). 
The  mortgagee,  therefore,  may  enforce  the  payment  of  the  rent  from 
the  lessee  either  by  distress  or  action  ;  and  the  lessee  will  be  ex- 
onerated by  such  payment  from  any  demand  on  the  part  of  the 
mortgagor  or  those  claiming  under  him ;  even  though  actual  com- 
pulsion on  the  part  of  the  mortgagee  has  not  been  resorted  to,  but 
the  lessee  has  paid  the  rent  voluntarily  [m).  Payment  of  rent  to 
the  mortgagor  without  notice  of  the  mortgage  is  valid  {n),  but  a 
voluntary  payment  of  rent  in  advance  is  not  within  this  rule,  so  as 
to  discharge  a  tenant  who  had  notice  of  the  mortgage  before  the 
rent  was  due,  for  a  voluntary  payment  of  rent  in  advance  is  merely 
a  loan  by  the  tenant  to  the  landlord  (o).  A  payment,  however,  is 
a  payment  of  rent  when  the  rent  falls  due,  and  becomes  irrecoverable 
by  the  mortgagee  so  far  as  it  is  made  in  respect  of  rent  due  before 
tlic  notice  (7;).  It  is  not  necessary  that  the  notice  should  be  in 
terms;  it  is  sufficient  that  the  mortgage  should  be  brought  to  the 
mind  of  the  tenant  {q) . 

In  Ecclcs  V.  MiU)i,  the  lessor  in  a  lease  by  deed  covenanted  to  finish 
laying  down  1,000  acres  of  the  land  demised  in  good  English  grass 
within  a  year,  the  lease  also  declaring  that  there  should  not  be 
"  implied"  therein  "any  covenant  or  provision  whatever  on  the  part 
of  either  of  the  parties  hereto,"  with  the  legal  result  that  the  lessor  had 
no  power  of  entry  to  lay  the  land  down.     Tlie  Judicial  Committee  of 


{e)  Joiirdainv.  Wihon,  4  B.  e<s:  Aid.  266  ; 
23  li   R   268 

If)  WtU  v.  Russell,  3  T.  R.  393;  1 
R.  R.  72.5. 

{g)  Machcll  v.  Dioiton,  2  Leon.  33. 

(/()  Becli/  v.  Tern/,  3  Lev.  155  ;  Braivleij 
V.  Wade,  M'Clel.  661. 

(i)  llarmcr  v.  Bran,  .3  C.  &  K.  307 : 
Biirfotrs  V.  Gradiii,  1  D.  (.V:  L.  213. 

(/•)  Bnrion  v.  Barclay,  7  Bing.  745. 

(/)  Ante,  p.  60. 


(w)  Moss  V.  Gallimore,  1  Doug.  270  ;  1 
Smith,  L.  C. 

(«)  4  Ann.  c.  16,  s.  10. 

(o)  Be  mcolh  V.  Saunders,  L.  R. ,  5  C.  P. 
58  ;  39  L.  J.,  C.  P.  297  ;  22  L.  T.  661  ; 
18  W.  R.  1106. 

(p)  Cook  V.  Guerra,  L.  R.,  7  C.  P.  132  ; 
41  L.  J.,  C.  P.  89;  26  L.  T.  97;  20 
W.  R.  367. 

((?)  Id. 
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the  Privy  Comicil  held  that  the  covenant  was  qualified  by  the  decla-  Ch.VII.Sc.3. 
ration  and  therefore  did  not  run  with  the  reversion,  and  that  liability  Assignment  of 

for  breach  of  it  had  to  be  borne  by  the  general  estate  of  the  lessor 

who  had  died  within  the  year — and  not  by  the  specific  devisees  of  the 
reversion ;  also,  that  even  if  the  covenant  was  unqualified  and  ran 
with  the  reversion,  the  liability  for  breach  ought  to  fall  on  the  general 
estate  and  not  upon  the  specific  devisees,  the  liability  not  being  inci- 
dent to  the  relation  of  landlord  and  tenant,  but  being  preparatory 
thereto  (>-). 


Sect.  4. — Severance  of  Reversion. 

An  assignee  of  the  reversion  in  part  of  the  demised  premises,  as  Assignee  of 
where  A.  after  having  demised  300  acres  to  B.  assigns  the  reversion  p^Jt^^'^^*^^  ^^ 
in  200  of  them  by  description  to  C,  can  sue  for  apportioned  rent  at 
common  law  (.■<),  and  could  always,  under  the  statute  32  Hen.  8,  c.  34 
(ante,  p.  276),  sue  for  breach  of  the  covenants  respecting  that  part  (;*), 
but  could  not,  under  32  Hen.  8,  c.  4,  take  advantage  of  a  condition 
for  re-entry  on  breach  of  covenant  or  any  other  condition  {u). 

An  assignee  of  part  of  the  reversion,  as  where  A.,  owner  in  fee  Assignee  of 
of  land,  having  demised  the  whole  of  it  to  B.  for  21  years,  assio:ns  the  ?^^*  °*. 

.  "  .  ,  J  5  o  Keversion. 

reversion  to  C.  for  C.'s  life,  or  assigns  the  whole  reversion  to  C.  and 
D.  as  tenants  in  common,  can  not  only  sue  for  breach  of  covenant 
under  the  statute  (./•),  but  also  take  advantage  of  any  condition  (y). 
Where  a  lease  of  an  undivided  part  of  certain  mines  contained  a 
recital  of  an  agreement  between  the  lessee,  the  lessor,  and  the  owners 
of  the  other  two-thirds,  for  pulling  down  an  old  mill,  and  building 
another  of  larger  dimensions,  and  the  lease  contained  a  covenant 
to  keep  such  new  mill  in  repair,  and  so  leave  it  at  the  end  of 
the  term,  but  did  not  contain  a  covenant  to  build,  it  was  held  that 
the  assignee  of  the  lessor  of  the  one-thii-d  might  sue  in  respect  of  his 
interest  {z) . 

y)  Eeclvs  V.  Mills,   [1898]  A.  C.   360  ;       paper  for  October  10th,  1885),  in  -which 

w  T>'  '^"'  ^'  ^'  "'^  '  "^^  ^'   '^'   ^*^^  '  '^^  case  the  action -was  brought  in  the  Bromp- 

\y.  K.  398— P.  C,  reversing  jiidgracHt  of  ton  County  Court. 

New  Zealand  Supreme  Court,  which  had  [t)  Co.  Lit.  31.5  a ;    Tio/nam.  v.  Pickard 

affirmed  that  of  AVilUams,  J.     The  special  2  B.  k  Aid.  105  ;  20  R.  E.  368  (covenant 

reason  for  the  declaration  excluding  im-  to  repair) ;  Badcln/  v.  Vigurs,  4  E.   &  B. 

phed  covenants  appears  to  have  been  that  71  (covenant  to  leave  in  repair), 
much  of  the  work  had  been  done  before  («)    Wright  v.  Burroughs,  3  C.  B.  685 

the  lease  was  granted.  (.c)  Attoe  v.  Hcmmiuqs,  2  Bulst.  281. 

(.v)  As  to  mode  of  apportionment,  see  (y)    Wright  v.  Burroughs,  supra, 

post    Ch.X.,  Sect.  6;  and  for  an  instance  (i)  Eastcrby  v.   Sumpson,   6  Bing.   644; 

ot  the  rare  action  for  apportionment,  see  4  M.  &  P.   601  ;    33  R    R     239  (Exch 

Burgogne  V.  Ainswortk  [Law   Times  newa-  Ch.). 
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Chap.  VII. — Assignment,  Ijaxkulpicv,  Death,  etc. 


Ch.VII. Sc.4.  It  lias  siuco  beeu  enacted — with  respect  only  to  re- entry  for  non- 
payment of  rent — by  the  Law  of  Property  Amendment  Act,  1859 
{■22  &  23  Yict.  e.  35),  s.  3,  that— 


Severance  of 
lierersion. 

Law  of  Pro- 
perty Amend- 
ment Act, 
1859,  s.  3. 
Apportion- 
ment, on 
severance,  of 
condition  for 
re-entry  on 
non-payment 
of  rent. 


Where  the  reversion  upon  a  leaso  is  severed,  and  the  rent  or  other 
reservation  is  legally  apportioned,  the  assignee  of  each  part  of  the  rever- 
sion shall,  in  respect  of  the  a2)portioned  rent  or  other  reservation  allotted 
or  belonging  to  him,  have  and  be  entitled  to  the  benefit  of  all  conditions 
or  powei'S  of  re-entry  for  non-payment  of  the  original  rent  or  other  reser- 
vation, iu  like  manner  cas  if  such  conditions  or  powers  had  been  reserved 
to  him  as  incident  to  his  part  of  the  reversion  in  respect  of  the  apportioned 
rent  or  other  reservation  allotted  or  belono-ino-  to  him. 


Conveyancing       TIio  passing'  of  the  benefit  and  burden  of  all  covenants  and  eon- 
^^  lQ_^y^        ditions  to  the  several  assignees  of   a  severed  reversion  i//.   tJie  case 
of  a   lease  after  1881,  is  provided  for  by  sects.  10 — 12  of  the  Con- 
veyancing and  Law  of  Property  Act,  1881   (44  &  45  Yict.  c.  41),  as 
follows  : — 


Rent  and 
benefit  of 
lessee's 
covenants  to 
go  with 
estate  in 
any  part  of 
land. 


Obligation  of 
lessor's  cove- 
nants to  bind 
estate  in  any 
part  of  land. 


Apportion- 
ment on 
severance, 
of  every 
condition. 


10. — (1.)  Kent  reserved  by  a  lease,  and  the  benefit  of  every  covenant  or 
provision  therein  contained,  having  reference  to  the  subject-matter  there- 
of, and  on  the  lessee's  part  to  bo  observed  or  performed,  and  every 
condition  of  re-entry  and  other  condition  therein  contained,  shall  be 
annexed  and  incident  to  and  shall  go  with  the  reversionary  estate  in  the 
land,  or  in  any  part  thereof,  immediately  expectant  on  the  term  granted 
by  the  lease,  notwithstanding  severance  of  that  reversionary  estate,  and 
fchall  be  capable  of  being  recovered,  received,  enforced,  and  taken  advan- 
tage of  by  the  person  from  time  to  time  entitled,  subject  to  the  term,  to 
the  income  of  the  whole  or  any  part,  as  the  case  may  require,  of  the  land 
leased. 

(2.)  This  section  applies  only  to  leases  made  after  the  commencement 
of  this  Act. 

11. — (1.)  The  obligation  of  a  covenant  entered  into  by  a  lessor  with 
reference  to  the  subject-matter  of  the  lease  shall,  if  and  as  far  as  the 
lessor  has  power  to  bind  the  reversionary  estate  immediately  expectant 
on  the  term  gTanted  by  the  lease,  be  annexed  and  incident  to  and  shall 
go  with  that  reversionary  estate,  or  the  several  parts  thereof  notwith- 
standing severance  of  that  reversionary  estate,  and  may  be  taken 
advantage  of  and  enforced  by  the  person  in  whom  the  term  is  from 
time  to  time  vested  by  conveyance,  devolution  in  law,  or  otherwise  ; 
and,  if  and  as  far  as  the  lessor  has  power  to  bind  the  person  from 
time  to  time  entitled  to  that  reversionary  estate,  the  obligation  afore- 
said may  be  taken  advantage  of  and  enforced  against  any  person  so 
entitled. 

(2.)  This  section  applies  only  to  leases  made  after  the  commencement 
oi  this  Act. 

12. — (1.)  Notwithstanding  the  severance  by  conveyance,  surrender,  or 
otherwise,  of  the  reversionary  estate  in  any  land  comprised  in  a  lease, 
and  notwithstanding  the  avoidance  or  cesser  in  any  other  manner  of  the 
term  granted  by  a  lease  as  to  part  only  of  the  land  comprised  therein, 
every  condition  or  right  of  re-entry,  and  every  other  condition,  contained 
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in  the  lease,  shall  he  apportioned,  and  shall  remain  annexed  to  the  severed  Ch.VII.Sc.  4. 

parts  of  the   reversionary  estate  as  severed,  and  shall  be  in  force  vrith  Scarance  of 

respect  to  the  term  whereon  each  severed  part  is  reversionary,  or  the  !_ !__ 


term  in  any  land  which  has  not  been  surrendered,  or  as  to  which  the 
term  has  not  been  avoided  or  has  not  otherwise  ceased,  in  like  manner  as 
if  the  land  comprised  in  each  severed  part,  or  the  land  as  to  which  the 
term  remains  subsisting-,  as  the  case  may  be,  had  alone  originally  been 
comj)rised  in  the  lease. 

(2.)  This  section  applies  only  to  leases  made  after  the  commencement 
of  this  Act. 

It  will  have  been  observed  that  uone  of  these  three  sections  are  General  effect 
retrospective,  but  that  they  all  apply  only  to  leases  made  after  the  ^f  ConyeT. " 
commencement  of  the  Act,  i.e.,  by  sect.  2,  on  or  after  the  1st  January,  ancing  Act. 
1882.     All  the  sections,  however,  go  beyond  the  Law  of  Property 
Amendment  Act,  1859  (22  &  23  Vict.  c.  35),  s.  3,  in  their  application 
to  all  other  conditions  in  addition  to  the  condition  of  re-entry  for  non- 
payment of  rent.     The  12th  section  expressly  applies  to  severance  "  by 
surrender  or  otherwise  "  in  addition  to  severance  by  conveyance,  and 
also  appears  to  dispense  with  the  necessity  of  the  rent  having  been 
apportioned  before  action  of  ejectment  for  non-payment  of  rent.    All 
the  sections  apply  to  leases  generally,  whereas  32  Hen.  8,  c.  34,  aj^plies 
to  leases  by  deed  only. 

One  tenant  in  common  cannot  join  the  others  in  an  action  without  Action  by 
their  consent  in  writing  {a)  ;  but  joinder  is  not  necessary,  and  anyone 
tenant   in   common  may  sue  singly  if   he  pleases  (^),   and   recover 
damages  in  proportion  to  his  interest. 


tenants  in 
common. 


Sect.  5. — Assujnuioif  of  Tenii. 
(a)   Ahsoluieh/. 


Every  tenant,  except  a  tenant  on  sufferance,  has  povv^er  to  assign  Power  to 
his  term,  unless  he  be,  as  is  frequently  the  case  (c) ,  expressly  pro-  assign, 
hibited  in  the  contract  of  tenancy  from  doing  so. 

An  assignment  by  a  tenant  at  will  determines  the  tenancy,  but  not 
without  notice  to  his  landlord  {d). 

An  assignment  must,  by  sect.  3  of  the  Eeal  Property  Act,  1845  What 
(8  &  9  Yict.  c.  106),  be  by  deed,  and  must  pass  the  legal  estate  of  the  l'^°i^^^^eut'''' 
assignor ;  for  a  transfer  of  a  mere  equitable  interest  will  not  make  a         ° 
man  liable  as  an  assignee.     An  agreement  to  take  an  assignment  of 
a  lease,  followed  by  possession  on  the  part  of  the  equitable  assignee,  is 

{<>)  E,.  S.  C.  Orel.  XVI.,  Rule  11.  5  R.  370. 

[b)  Roberts  v.  Ilollawl,  [1893]   1  Q.  B.  {<■)  See  post,  Ch.  XVII.,  Sect   2 

065  ;  62  L.  J.,  Q.  B.  621 ;  41  W.  R.  494  ;  {d)  Finhom  v.  fiouHcr,  8  Ex.  763. 
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Ch.VII.  Sc.  5.  not  siiffioiout  to  give  the  lessor  any  riglit  to  sue  the  equitable  assignee  in 
Assiffiniieut  of  equity  on  the  covenant  in  the  lease  (<?).     The  delivery  and  depositing 

of  a  lease  as  a  security  for  money,  without  any  written  assignment, 

passes  no  interest  at  law,  although  it  may  create  a  right  which  may  be 
enforced  in  equity  (/')  ;  but  the  transfer  may  be  complete,  although 
the  assignee  has  never  in  fact  got  possession  of  the  deed  of  assign- 
ment, by  reason  of  a  claim  of  lien  on  the  part  of  the  assignor's 
attorney  for  tlie  expense  of  preparing  it  {[/) . 

Assismmont  An  assignment,  as  contradistinguished  from  a  sub-lease,  signifies  a 

for  whole  of*^  parting  with  f/ic  w/iole  term  ;  and  when  the  whole  term  or  more  than 
lessee's  term,  ^^q  whole  teiTii  is .  made  over  by  the  lessee,  although  in  the  deed  by 
JJlLn'.'''  ^  which  that  is  done  the  rent  and  a  power  of  re-entry  for  non-payment 
are  reserved  to  liimself,  and  not  to  tlie  original  lessor,  yet  the  instru- 
ment amounts  to  an  assignment  and  not  a  sub-lease  (//),  and  in  such 
case  the  person  to  whom  it  is  made  over  may  sue  tlie  original  lessor 
or  his  assignees  of  the  reversion,  or  be  sued  by  them  as  assignee  of 
the  term,  on  the  respective  covenants  in  the  original  lease,  which  run 
with  the  land,  even  though  new  covenants  are  introduced  into  the 
assignment  (/).  Upon  this  principle  an  assignee  of  a  term,  who  had 
granted  a  sub-lease  for  the  whole  term,  was  held  in  Beardman  v. 
Wihon  to  have  in  effect  assigned  over,  and  therefore  to  have  ceased  to 
bo  liable  to  the  lessor  or  his  assignee,  for  the  subsequent  rent  or  sub- 
sequent breaches  of  covenant  (/.•) . 

The  effect  of  the  doctrine  that  the  sub-lease  is  equivalent  to  an 
assignment  is  clearly  to  deprive  the  sub-lessor  of  his  right  to  dis- 
train (/),  but  it  seems  to  be  equally  clear  that  his  right  to  sue  upon  a 
covenant  for  rent  remains  (m),  that  he  may  recover  for  use  and  occu- 
pation {){),  and  that  he  may  re-enter  for  condition  broken  (o). 

It  is  necessary  to  point  out,  however,  that  the  extent  of  the  j)rinciple 
that  a  sub-lease  for  the  whole  of  the  sub-lessor's  term  amounts  to  an 
assignment,  has  been  much  controverted.  Poult )ieij  v.  Holmes  (p), 
where  it  was  held  that  a  sub-lease  by  parol  for  the  whole  of  the  sub- 
lessor's term  was  good  to  sustain  an  ejectment  of  the  sub-lessor  by 


(f)  Cox  V.  Bishop,  8  De  Gex,  M.  &  G.  282  ;  17  W.  R.  54. 

816  ;  26  L.  J.,  Ch.  389.  {!)  Pciriiioifer  v.  TFrbbo;  8  Tatmt.  593  ; 

(/)  Doc  d.  Maslhi  v.  J^oe,  5  Esp.    105  ;  20  R.  R.  575  ;  Brook's  Abr.  tit.  Dette, 

Willianis  V.  Evans,  23  Beav.  239.  pi.  39  ;  Fmcc  v.  Carrie,  6  Bing.  N.  C.  24  ; 

(g)  Odd!  V.  Wake,  3  Camp.  394.  Pascoc  v.  Pmcoc,  3  Bin<r.  N.  C.  898  ;  6  L.  J. 
{h)  Hirks  V.  Dotniiiif/,  1  Ld.  Raym.  99 ;  (N.  S.),  C  P.  322  ;  43  R.  R.  847. 

Tah»(r  V.  FJu-ards,  1  Doug-.   187:    Thome  (>ii)  Baker  \.  GostVuig,  1  Binpr.  N.  C.  19; 

V.  Woolcombe,  3  B.  &  Ad.  595  ;    WoUa^tmi  4  Moore  c^-  Scott,  539  ;  3  L.  J.  (N.  S.),  C.  P. 

V.  HakruiU,  3  M.  &  G.  297  ;  Lanqford \ .  292  ;  41  R.  R.  533. 
Sehms,  3  Kay  &-  J.  220.                     "  («)   ToUoch  v.  Htaccy,  9  Q.  B.  1033. 

(t)  Valmcr  V.  Eduards,  1  Doufj.  187,  n.  (o)  Doe  \.Batcman,  2  B.  &  Aid.  168  ;  20 

(X)  Beardman  v.    Wilson  (1868),  L.  R.,  R.  R.  399. 
4  C.  P.  57  ;  38  L.  J.,  C.  P.  91  ;    19  L.  T.  [p)  PouUnnj  v.  Holmes,  1  Stra.  405. 
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the  lessee,  was  questioned  in  Barrett  v.   RoIph{q),  and  though  con-  Ch.VII.  Sc.5. 
firmed  in  Pollock  v.  Stacey  (r)  had  some  little  doubt  thrown  upon  it  ^**'>^;«^^"^ "/ 

in  Beardinan  v.    Wilson  (.s).     Upon   the  preponderance  of  authority  

there  appears  to  be  a  distinction  between  a  sub-lease  by  deed  and  a 
sub-lease  by  parol  only.  The  sub-lease  by  parol  only,  not  being  opera- 
tive as  an  assignment  by  virtue  of  the  Eeal  Property  Act,  1845 
(8  &  9  Yict.  c.  106)  {t),  is  said  to  create  a  lease  so  as  to  effectuate  the 
intention  of  the  parties  {u) . 

A  tenant  from  year  to  year  who  imderlets  for  a  long  term,  does  not  Sub-lease  for 
thereby  assign  all    his  estate,  which  may  possibly  continue  longer  Tenant  from 
than  the  term  expressed  to  be  granted  by  the  sub-lease  (,r),  and  con-  Year  to  Year, 
sequently  retains  a  reversion  with  a  title  to  distrain  until  his  defeasible 
reversion  be  defeated  (y),  i.e.,  until  a  notice  to  quit  given  to  him  has 
expired. 

An  assignment  is  usually  made  by  the  word  "  assign,"  but  some-  Operative 
times  "  grant,  assign,  and  set  over  "  are  iised  ;  no  particular  words  Assignments. 
are  necessary ;  provided  the  intention  of  the  parties  be  sufficiently 
expressed  (;:) .  Where  a  lessee  for  life  granted  all  his  estate  and 
interest  to  A.  and  his  executors :  it  was  held  not  to  amount  to  an 
assignment,  because  a  grant  to  a  man  and  his  executors  could  not 
convey  an  estate  for  life,  being  a  freehold  [a) .  An  agreement  to  assign 
on  payment  of  a  sum  by  instalments,  the  assignee  in  the  meantime 
to  perform  the  covenants  in  the  lease  and  keep  the  assignor  harmless, 
and  the  assignor  to  re-enter  on  non-payment  of  any  instalment,  is 
merely  an  agreement  for  an  assignment  and  not  an  assignment  (b) . 
Where  a  lessee  agreed  to  execute  an  effectual  assignment  of  two  leases 
of  premises,  "  as  he  held  the  same  for  terms  of  twenty-eight  years," 
and  the  assignee  agreed  to  accept  a  proper  assignment  accordingly, 
without  requiring  the  lessor's  title,  it  was  held  that  he  was  bound  to 
take  an  assignment  of  two  consecutive  leases,  though  the  second  was 
void,  being  executed  under  a  power  which  had  not  been  pursued  (c). 

An  assignment  in  consideration  of  quarterly  payments  for  the 
remainder  of  the  term  will  not  upon  a  payment  being  made  constitute 
the  assignee  a  tenant,  so  as  to  give  the  assignor  a  right  to  distrain  for 
payments  subsequently  due  (d). 

{q)  Barrett  v.  Eolph,  14  M.  &  W.  348.  of  the  parties,  and  a  reversion  shall  not  be 

(r)  PoUocJc  V.  Stacnj,  9  Q.  B.  1033.  necessary  to  such  relation  " 


(«)  Bcardman  v.  Wihon,  L.  R.,  4  C.  P. 


[x)  Oxlnj  V.  James,  13  M.  &  W.  209. 

(y)  lb. 


■1  -t  \U  I     ■^"' 

{z)  See   Forms   of    Assignments,    post, 

[t)  Or  before  that  Act,  by  the  Statute  of  Appendix  B. 

Frauds.  („)   Earl  of  Bcrhy  v.  Taiflor,  1  East,  502  ; 

{u)  An  Irish  statute,  23  &  24  Vict.  c.  15 J,  6  R.  R.  337. 

s.  3,  in  reference  to  the  whole  subject,  and  {b)  Ilarttiltonc  v.  IVatson,  5  B.  &  C.  477. 

making  no  distinction  between  deed  and  [c)  Spratt  v.  Jcffcry,  10  B.  &  C.  249  ;   8 

parol,  enacts,  "that  the  relation  of  land-  L.  J.,  K.  B.   114;  34  R.   R.   387.     And 

lord  and  tenant  shall  be  deemed  to  be  see  Tweed  v.  Mills,  L.  R.,  1  C.  P.  39. 

founded  in  the  express  or  implied  contract  {d)  Hazeldme  v.  Heatoii,  C.  &  E.  40. 
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Ch.VII.  Sc.  5, 

Assignment  of 
Term. 

Assiprnmcnt 
for  Eouelit  of 
Creditors. 
Jf'/iife  V 
Hunt. 

Usual 

Covenants  in 
Assignments. 


Barring  of 
Action  on 
Covenant  of 
Indemnity  by 
Assignee's 
discharge  as 
a  Bankrupt. 
Hardii  v. 
Fothergill. 


Liability  of 
Assignor  to 
A.ssignee. 
Busscll  V. 
lihoofbrrrl. 


In  White  V.  Uunt  (e),  a  debtor  assigned  to  a  trustee  for  the  benefit 
of  liis  creditors  "  all  his  goods  and  chattels,  personal  estate,  substance, 
and  effects  whatsoever,  and  all  his  right,  title,  property,  benefit,  claim 
and  demand  whatever  therein."  It  was  held  that  these  words  passed 
a  term,  and  rendered  the  trustee  liable  as  assignee  for  rent. 

The  proper  and  usual  covenants  on  the  part  of  the  assignor  of  a 
term,  viz.,  that  the  lease  is  in  full  force :  that  all  the  rent,  covenants 
and  conditions  have  been  paid,  performed  and  observed  to  that  time  : 
that  he  has  power  to  assign :  for  qiuet  enjoj^ment  by  the  assignee 
during  the  remainder  of  the  term,  without  interruption  by  the  assignor 
or  any  person  claiming  under  him  : — free  from  incumbrances  for 
him : — and  for  further  assurance ;  are  implied  in  every  assignment 
made  on  or  after  the  1st  January,  1882,  by  virtue  of  sect.  7  of  the 
Conveyancing  and  Law  of  Property  Act,  1881  (44  &  45  Yict.  c.  41). 
The  proper  covenants  on  the  part  of  the  assignee — for  which  no 
provision  has  been  made  by  the  Conveyancing  Act — are,  that  he 
will  pay  the  rent  and  perform  the  covenants  in  the  lease  and  save 
harmless  the  assignor  from  any  breach  thereof  by  him  or  his 
assigns  (./'). 

The  right  of  action  of  lessee  against  assignee  on  the  covenant  of 
indemnity  is  barred  by  the  order  of  discharge  of  the  assignee  as  a 
bankrupt,  which  order  frees  the  assignee  from  all  contingent  liability, 
such  as  that  uj)on  the  covenant  to  yield  up  in  repair,  as  having  been 
provable  in  bankruptcy  (//).  But  the  right  to  sue  on  the  covenant  of 
indemnity  is  an  asset  which  the  trustee  in  bankruptcy  of  the  assignor 
can  assign  ;  and  where  the  assignee  has  assigned  over  with  a  similar 
covenant,  the  trustee  in  bankruptcy  of  the  assignee  may  compromise 
the  lessee's  claim  on  the  covenant  against  the  bankrupt's  estate  on  the 
terms  that  the  lessee  shall  have  all  the  trustee's  rights  against  the 
third  party,  but  shall  withdraw  his  proof  against  the  bankrupt's 
estate  and  release  it  from  all  his  claims  under  the  bankrupt's  cove- 
nant ;  and  the  release  will  not  exonerate  the  third  party  (h) . 

The  liabilities  of  an  assignor  to  an  assignee  upon  the  covenant  of 
indemnity  were  much  considered  by  the  Court  of  Appeal  in  the 
peculiar  case  of  Russell  v.  SJioolhred  (e),  in  which  it  was  held,  that  an 
assignor  who  pays  rent  has  no  lien  on  the  term,  and  cannot  be 
prejudiced  by  a  subsequent  assignment ;  and  that  a  right  of  distress 
is  not  a  security  to  the  benefit  of  which  a  surety  paying  rent  is 


{(■)  White  V.  Eunt,  L.  R.,  G  Ex.  32  ;  40 
L.  J.,  Ex.  23  ;  23  L.  T.  559  ;  overruling 
Carter  v.  If'arne,  M.  &  M.  470. 

(/)  See  forms,  Appendix  B.,  post. 

Ig)  nardi/^--  Fothrrf/ill  fl888),  13  App. 
Cas.  351  ;  58  L.  J.,  Q.  B.  44  ;  59  L.  T. 
273  :  37  "W.  R.  177.  affirming  18  Q.  B.  D. 


G46  ;  35  W.  R.  588. 

(/()  Perkins,  In  re;  Tot/ser  v.  Jiei/fns, 
[1898]  2  Ch.  182:  07  L.  J.,  Ch.  454;  78 
L.  T.  G66  ;  46  W.  R.  495  ;  5  Manson, 
193— C.  A.,  affirming  North,  .J. 

(t)  linssell  V.  Shoolbrerl.  29  Ch.  D.  254  ; 
53  L.  T.  3G5— C.  A. 
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entitled  under  tlie  Mercantile  Law  Amendment  Act,  1856  (19  &  20  Ch.vii.  Sc.  5. 
Yict.  c.  97) ,  s.  5.      On  the  general  covenant  to  indemnify  the  proper  ^^■5«'.^«'«««< "/ 

costs  of  defending  an  action  for  breach  of  covenant  are  recoverable  as  

damages  (/.•),  "Where,  on  an  agreement  to  assign  a  lease,  and  to 
indemnify  the  lessee  from  the  rent,  the  assignee  entered  before  any 
legal  assignment  was  made,  some  goods  of  the  lessee  being  left  on  the 
premises :  it  was  held  that  the  assignee  was  liable  on  his  indemnity, 
those  goods  having  been  taken  as  a  distress  for  rent,  and  that  it 
was  immaterial  whether  the  goods  were  left  with  the  leave  of  the 
assignee  (/). 

There  is  no  obligation  at  common  law  upon  either  assignor  or  Notice  to 
assignee  to  give  any  notice  to  the  lessor  of  the  assignment ;  but  the  ^^g^"^^  jjj. 
lease  frequently  contains  a  covenant  that  notice  shall  be  given,  and  of  Term, 
sometimes  also  that  a  copy  of  each  assignment  shall  be  furnished  to, 
or  even  that  the  assignment  itself  shall  be  prepared  by,  the  lessor's 
solicitors. 

A  lessee  continues  liable  upon  express  covenants  in  the  lease,  not-  Liability  of 
withstanding  any  assignment;  therefore  an  action  of  covenant  will  ^ithstancHna' 
lie  against  a  lessee  for  years,  or  his  executors,  on  an  express  covenant.  Assignment, 
notwithstanding  he  has  assigned  his  term,  and  the  lessor  has  accepted 
rent  from  the  assignee  {in).     The  lessor  may  at  the  same  time  sue  the 
lessee  upon  his  express  covenant,  and  the  assignee  upon  the  privity  of 
estate ;  but  he  can  have  execution  against  one  only. 

An  eviction  out  of  part  of  the  land  will  only  amount  to  a  discharge  Eviction 
of  an  assignee  pro  tanto  {ii).  ^^'^  °*"  ■^''^''*" 

An  assignee  of  a  term  is  not  bound  by  the  personal  covenants  of  On  what 
the  lessee.    But  he  is  bound  to  perform  all  the  covenants  which  "  run  asISS^*^ 
with  the  land,"  and  that  without  being  named  by  the  special  word  liable. 
"  assigns  '^  (o).     He  is  also  liable  to  his  immediate  assignor  upon  any 
express  covenants  by  him  in  the  deed  of  assignment  (p).      But  he  is 
not  liable  to  the  lessee  for  rent  which  the  lessee  has  been  called  upon 
to  pay  after  the  assignee  had  assigned  over  (q) ;  and  there  is  no  implied 
contract  by  an  assignee  entering  upon  an  invalid   assignment   and 
quitting  without  notice,  that  he  will  indemnify  the  lessee  against  the 
rent  for  any  period  after  he  has  ceased  to  occupy  (;•). 

(k)  Jfioreil  Y.   Ti/sh,   C.  &  E.   80.     It  6R.E.  oil;   Cmnpbcll  y.  Lewis,  3  B.  &  Aid. 

has  been  held  in  Ireland  that  in  an  action  392  :  21  R.  R.  520. 

by  lessee  against  assignee  for  breach  of  {u)  As   to  what   covenants  "run  with 

covenant  in  the   deed  of  assignment  to  the    land,"    see   ante,    Ch.   V.,    Sect.    8, 

keep  the  demised  premises  in  repair,  the  p.  183. 

lessee,  in  the  absence  of  actual  loss,  can  {p)  Harris  v.  Goodwyn,   9  Dowl.   409 ; 

only  recover  nominal  damages,  although  Burnett  v.  Lynch,  5  B.  &  C.  589  ;   8  D.  &  R. 

the  lessor  may  have  sued  the  lessee  for  368  ;  4  L.  J.,  K.  B.  274 ;  29  R.  R.  343. 
breach  of  covenant  in  the  lease  {Bcatiiry.  [q)    Wolvcridgc  v.  Sfnrard,  1  C.  M.  k  R 

Quirey,  10  Ir.  R.  C.  L.  516).  644  ;   3  Tyr.  637  ;   3   Moore  &  Scott,  501  ; 

(0  Groom  v.  Bluck,  2  M.  &  G.  567.  3  L.  J.  (N.  S.),  Ex.  3G0  ;  38  R.  R.  701. 

()h)  Barnard  \.  Godscall,  Cro.  Jac.  309;  (r)    Crouch  y.  Tregonning,  L.  R.,  5  Ex 

Thiirsby  v.  Plant,  1  Wms.  Saund.  240.  88  ;  41   L.  J.,  Ex.  97  ;  26  L.  T.  286  ;  20 

(w)  Stevenson  v.  Lombard,  2  East.  575  ;  W.  R.  536. 
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Society. 


Refusal  of 

Declaration  of 

General 

Indemnity. 


When  the 
Assig-nec's 
Liability 
commences. 


There  is,  however,  an  implied  promise  on  the  part  of  each  succes- 
sive assignee  to  indemnify  the  original  lessee  against  breaches  of 
covenant  committed  by  each  assignee  during  the  continuance  of  his 
own  estate,  and  this  promise  is  implied  although  such  assignee  may 
have  covenanted  to  indemnify  his  immediate  assignor  against  all 
subsequent  breaches.     This  was  held  in  JIonlc  v.  Garrett  (.s). 

But  although  a  mortgagee  by  assignment  from  an  assignee  M'ould 
be  thus  liable,  a  mortgagee  by  sub-lease  is  not.  This  was  held  in 
Boil  Iter  v.  TottcnJiam,  c^r.  Building  Socict//  (t),  notwithstanding  that 
the  mortgage  deed  provided  that  on  default  by  the  mortgagor  the 
mortgagee  miglit  enter  and  let  or  sell,  and  out  of  profits  or  purchase- 
money  should,  in  the  fii'st  place,  pay  the  rent  under  the  original  lease, 
the  action  being  by  the  lessees  to  recover  rent  from  the  mortgagees 
wdiich  the  lessees  had  been  compelled  to  pay  after  entry  and  non- 
payment by  the  mortgagees. 

In  an  action  by  the  assignor  claiming  indemnity  from  the  assignee 
for  breaches  of  covenant  in  the  lease,  the  Court  will  merely  direct 
paj'ment  on  accoimt  of  breaches  already  committed,  and  will  not 
make  a  general  declaration  of  the  assignor's  right  to  indemnity  (n). 

An  assignee  of  a  term  may  be  sued  on  the  covenants  which  run 
^^■ith  the  land,  although  he  has  not  taken  actual  possession  (x)  ;  so 
the  assignee  of  an  assignee  is  liable,  although  he  has  not  taken  actual 
possession,  for  breaches  of  covenant  happening  after  the  assignment 
to  him  (//) ,  and  before  any  assignment  over  by  him  {z) ,  or  by  express 
covenant  for  breaches  happening  before  assignment  {a)  ;  so  a  mort- 
gagee bi/  assignment  of  the  term,  though  not  in  possession,  is  liable 
to  perform  the  covenants  in  the  lease  which  run  with  the  land  {h). 
To  avoid  this,  mortgages  of  leaseholds  are  generally  made  by  way  of 
underlease  [c).  Where  a  lessee  covenanted  for  himself  and  his 
assigns  to  pull  down  certain  old  houses  and  build  others  within  seven 
years,  but  did  not  perform  the  covenant,  and  after  the  end  of  seven 
years  assigned,  an  action  of  covenant  was  held  not  to  lie  against  the 
assignee  because  the  breach  was  complete  before  the  assignment,  and 


(s)  Monk  V.  Garrett  (1870),  L.  R.,  5  Ex. 
132 ;  41  L.  J.,  Ex.  62  ;  26  L.  T.  S67 ;  20 
W.  R.  416— Ex.  Ch. 

[t)  Bonner  v.  Tvtfcuhani,  ^-c.  BiiiMing 
Society,  [1899]  1  Q.  B.  161  ;  08  L.  J., 
Q.  B.  114;  79L.  T.  611  ;  47  W.  R.  161— 
C.  A.,  aftii'niiug  Channell,  J.,  in  three 
separate  written  judgments  (A.  L.  Smith, 
Rigby,  and  Vaugliau  Williams,  JJ.),  and 
distinguishing  Jfoule  v.  Gurritt. 

(«)  Lloyd  y.  Dimiiiaek,  7  Ch.  D.  398  ; 
47  L.  J.,  Ch.  398;  38  L.  T.  173;  26 
W.  R.  458. 

(r)  Waller  \.  lifrves,  2  Doug.  461,  n.  ; 
3  Id.  19. 


(y)  Tin/lor  v.  Shton,  1  Bos.  &  P.  21  ;  4 
R.  R.  759. 

(;)  Bcardmanv.  Wikon,  L.  R.,  4  C.  P. 
57;  17  W.  R.  54. 

{fi)  See  Gooch  v.  Clutterbuck,  Davis 
(Third  Pari,/),  [1899]  2  Q.  B.  148;  68 
L.  J.,  Q.  B.  808 ;  81  L.  T.  9  ;  47  W.  R. 
609— C.  A.,  affirming  Channell,  J. 

[b)  Stone  Y.  Era)is,  Peake,  Ad.  Ca.  94  ; 
Burton  v.  Barclin/,  7  Bing.  745  ;  WllliaJiis 
V.  Bosa)iqu<t,  7  Brod.  &  B.  238;  21  R.  R. 
585  ;  overruling  Eaton  v.  Jaqites,  2  Doug. 
455. 

[c)  Post,  p.  290. 
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the  liability  of  the  assignee  depends  solely  upon  the  privity  of  estate  ;  Ch.VII.  Sc.o. 
had  the  covenant,  however,  been  broken  after  the  assignment,  as  if  ^*"^;;!;^"^ ''•^ 
the  lessee  had  assigned  before  the  seven  years  expired,  the  assignee 
would  have  been  liable  {d).     And  he  would  have  been  liable  to  an 
ejectment  for  the  forfeiture  committed  prior  to  the  assignment  to 
him,  unless  such  forfeitiu-e  had  been  waived  {e). 

An  intending  assignee  has  been  held  liable  in  equity  on  an  assign-  gi^^j*'J^^^« 
ment  which  he  did  not  execute  (/),  and  by  the  effect  of  Wa^i  v.  of  Assignee 
Lonsdale  (ante,  p.  97),  he  would  seem  to  be  liable  at  law.       ^  I'isi^ent!" 

An  assignee  being  liable  to  the  original  lessor  or  his  assigns  only  Assignee  may 
in  respect  of  privity  of  estate,  may  get  rid  of  such  liability  by  an  g'^^l^f^g'^^^^*; 
assignment   over  (j/),  except   as   to   previous  breaches;  with  respect  qhsIowy. 
to   w^hich   he  w^ill  continue  liable  both  at  law  (//)  and  in  equity  (i).  ^'''^'''' 
Such  an  assignment  may  be  made  even  to  a  pauper  {k)  or  to  a  person 
imprisoned  for  debt  (/),  but  the  assignee  will  continue  liable  upon 
any   express   covenant   entered   into   by  him  in  the  assignment  to 
liimself  {m) . 

The  assignee  of  a  term,  declared  against  as  such,  has  been  held  not 
to  be  liable  for  rent  accruing  after  he  had  assigned  over,  though  it 
was  stated  that  the  lessor  was  a  party  executing  the  assignment,  and 
agreed  thereby  that  the  term,  which  was  determinable  at  his  option, 
should  be  absolute  {n).  But  if  the  breach  had  been  continuing,  it 
would  have  been  otherwise  :  as  if  there  had  been  a  covenant  to  repair 
within  a  certain  time  after  notice,  and  the  repairs  were  not  done 
according  to  such  notice,  though  the  premises  were  out  of  repair 
before  the  assignment  (o).  In  Wokcridge  v.  Stcivard  the  lessee  ^"^^^^  ^• 
assigned  to  A.  his  interest  in  demised  premises  by  indentui'e,  executed 
by  both  parties,  "  subject  to  the  payment  of  the  rent  and  performance 
of  the  covenants  and  agreements  reserved  and  contained  in  the 
original  lease."     A.  took  possession  and  occupied  the  premises  under 

(^  Churclnvardcm^ofSt.  Saviour's,  Smith-  1  Gale,  100  ;  5  Tyr.  692  ;  4  L.  J.  (N.  S.), 

u-ark  V.  Smith,   1  AV.  Blac.  351  ;  3  Burr.  Ex.  144  ;  41  R.  E,.  674  ;  Pitchers.  Toveij, 

1272;    Grcscott    v.    Green,    1    Salk.    199;  1  Salk.  81. 

Brittin  V.   Vaiix,  Lutw.  109;  EauMns  v.  («')  PhiliJot  v.  Eoarc,  2  Atk.  219;  Amb. 

Sherman,  3  C'  &  P.  459.  480  ;    Treadc  v.    Coke,    1    Vem.    165  ;    3 

[e)  Bennett  v.  Herring,  3  C.  B.,  N.   S.  Eq.  Ca.  47. 

370.  (A:)  Fagg  v.  Dohie,   supra   {g),  m  whicli 

(/)    Wilhou  V.  Leonard,   3  Beav.   373  ;  Alderson,  B.,  said:   <' It  is  a  mistake  to 

52  R.  R.  156.  call  an  assignment  to  a  beggar  a  fraudu- 

[g)    Valiant   v.  Dodomede,   2  Atk.    546;  lent  assignment." 

Pitcher  V.  Toveg,  12  Mod.  23  ;  Ze  K-ux  v.  {I)    Valiant  v.  Podomede,    2   Atk.   446  : 

Kash,   2    Str.    1222;    Walker  v.  Peeves,  2  Ic  Eeiix  y.  Xash,  2  Stra.  1221;    Taylor  v. 

Doug.  461,  n.;  3  Id.  19  ;   Taglorx.  Shum,  Sham,   I   Bos.    &  P.   21;  4   R.   R.   759 


1  Bos.  &  P.  21  ;  4  R.  R.  759  ;  Co.  Lit 
3  a,  356  b  ;  Boulton  v.  Canon,  Freem.  336 
Fagg  v.  Bobie,  3  Y.  &  C.  96  ;  51  R.  R 
342 ;  Chancellor  v.  Poole,  2  Doug.  764 
Beardmany.  Wilson,  L.   R.,  4   C.  P.   57 


Onsloiv  V.  Corric  (1817),  2  Madd.  330,  per 
Plumer,  M.R.  (assignment  by  assignees  of 
bankrupt) . 

[m)    Woh-eridge  v.  Steward,   1   Cr.  &  M. 
644;  38  R.  R."701. 


17  W.  R.  54.  '      '  («)   Chancellor  v.  Poole,  2  Doug.  764. 

{h)  Earhy  v.  King,  2  C,  M.  &  R.  18  ;  ('>)  Com.  Dig.  tit.  Covenant  (B.). 


L.T. 
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Cn.VII.  Sc.  5.  tliis  assigiimeut,  and  before  llio  exxairation  of  the  term  assigned  to 

Assifinmeut  of  ^  tliii'd  pci'son.     After  the  assiffnmeut  over  the  lessee  was  called  upon 

it>'»i.  ■'■ 
Ly  the  lessor  to  pay  rent  which  the  assignee  had  suffered  to  be  in 

arroar ;  it  was  held,  that  the  lessee  could  not  maintain  an  action  of 

covenant  against  A.  in  respect  of  such  breach,  the  words  "  subject  to 

the  pa;yTiient  of  rent,  &e.,"  being  words  of  qualification  and  not  words 

of  contract  (p). 

Assignees  of  a  term  may  sue  the  reversioner  or  his  assigns,  for 

breaches  of  covenant  running  with  the  land  which  are  committed  by 

him  or  them  after  the  assignment  (q)  ;  an  assignee  of  a  lease  by 

estoppel  is  no  exception  to  the  rulo(r).      But  an  assignee  cannot 

maintain  an  action  iipon  a  breach  of  covenant  before  the  assignment 

to  liim  (*•),  nor  for  the  breach  of  any  covenant  which  does  not,  by 

touching  or  concerning  the  demised  premises,  run  with  the  land  or 

the  reversion  {t) . 


nights  of 
Assignees  of 
a  Term. 


Mortgagee's 
Liability. 


Head  Land- 
lord has  no 
rights  against 
Receiver  by 
Sub-demise. 
JLiud  V. 
Blow. 


(b)  By  icay  of  Mortcjacjc. 

A  mortgagee  of  a  leasehold  estate  by  assignment  is  liable,  so  long 
as  he  has  the  legal  estate,  to  perform  the  covenants  which  are  obli- 
gatory on  any  ordinary  assignee,  whether  he  be  in  possession  or 
not  {u)  :  he  may  assign  it  without  being  in  actual  possession  {x). 
A  mortgagee  may  avoid  the  liability  of  an  assignee  by  taking  a  sub- 
lease instead  of  an  assignment,  and  this  is  frequently  done  (y) .  A 
trustee  to  whom  a  lease  is  assigned  to  secure  an  annuity  to  a  third 
person  is  strictly  an  assignee  (;:).  A  power  given  to  a  trustee  in  a 
mortgage  deed  to  sell  if  the  mortgagee  requests  it,  does  not  neces- 
sarily imply  a  right  to  enter  on  the  premises  {a) . 

A  mortgagee  of  leaseholds  by  sub-demise  not  being  liimself  liable 
to  the  head  lessor  for  rent  or  dilapidations,  neither  is  a  receiver, 
appointed  by  the  Court  in  an  action  by  the  mortgagee  to  enforce  his 
secm-ity,  under  any  such  liability,  so  that  the  head  lessor  cannot  requii^e 
the  receiver  to  pay  him  any  rent,  even  though  he  has  by  direction  of 


(j»)  Wolvcridfje  v.  Steward  (in  error),  1 
Cr.  &  M.  644  ;  3  Moo.  &  Sc.  561. 

{fl)  Bac.  Abr.  tit.  Covenant  (E.  5). 

(>•)  CuthbertsoH  v.  Irving,  i  H.  &  N. 
742;  6  Id.  135;  28  L.  J.,  Ex.  306;  29 
Id.  485. 

(.«)  Lewis  V.  Rid(je,  Cro.  Eliz.  863 ; 
Martyn  v.  WilUams,  1  H.  &  N.  817  ;  26 
L.  J.,  Ex.  117. 

{t)  See  Spencer'' s  case,  1  Smith,  L.  C.  60  ; 
and  Ch.  V.,  Sect.  8  (b),  ante,  p.  183. 

(m)  Stone  V.  Eicnn,  7  East,  341  ;  JJ'il- 
liams  V.  Boannqutt,  1  Brod.  &  B.  238  ;  21 
R.  R.  585  ;  Burton  v.  Barclay,  7  Bing. 
745  ;    Robbins   on   Mortgages,    ch.    xii.. 


p.  155. 

(.r)  Sniartlc  v.  'WiUiaii.s,  3  Lev.  388  ; 
Real  Property  Act,  1845  (8  &  9  Vict, 
c.  106),  s.  5. 

(//)  Robbins  on  Mortgages,  p.  156,  where 
it  is  said  that  "in  framing  such  mort- 
gages the  practice  is  to  demise  the  property 
to  the  mortgagee  at  a  pejjpcrcorn  rent, 
reserving  the  last  day  or  last  few  days  of 
the  term,  and  to  make  the  mortgagor 
covenant  to  pay  the  rent  and  perform  the 
covenants  of  the  original  lease." 

(r)  Grrtton  v.  Biggies,  4  Taunt.  766  ;  14 
R.  R. 662. 

{«)    JJ'dfson  v.  U'althain,  2  A.  &  E.  485. 
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the  Court   sold  goods  of  the  mortgagor  on   the  premises  and  thus  Ch.VII.Sc.  5. 
deprived  the  head  lessor  of  his  remedy  by  distress  {h) .  ^''%2';'^  °f 

A  tenancy  from  year  to  year  is  created  by  estoppel  between  the  ^^.^^.j.^^  ^^ 
mortgagee  of  an  assignee  of  a  lease,  disclaimed  by  the  assignee's  Assignee's 
trustee  in  banki-uptcy,  and  the  original  lessors,  where  in  the  absence  Ye°arly^°^^ 
of  a  vesting  order  under  sect.  55  of  the  Bankruptcy  Act,  1883   (see  Tenant. 
p.  313,  post),  the  mortgagee  has  entered  into  possession  and  paid  rent 
quarterly  for  many  years  to  the  lessor  under  the  lease ;  nor  is  it  a 
defence  to  an  action  for  rent  under  a  yearly  tenancy  either  that  the 
mortgagee  acted  merely  to  preserve  his  security,  or  that  the  lessor  had 
a  remedy  by  distress  (r) . 

Every  assignment  of  a  lease  is  by  sect.  3  of  the  Eeal  Property  Act,  Eqiiitable 
1845  (8  &  9  Yict.  c.  106),  void  at  law  "unless  evidenced  by  deed."  byifep^ri?.^ 
Where  a  lease  is  deposited  by  way  of  equitable  mortgage  as  a  security 
for  money  advanced  (r/),  it  is  clear  that  the  depositee  has  no  legal 
title  ((')  ;  and  it  would  seem  to  be  the  better  opinion  that  the  lessor 
has  no  remedy  in  equity  against  the  depositee,  upon  the  covenants  in 
the  lease  (/),  even  although  the  depositee  be  in  possession  [g).  It 
has  been  held,  too,  in  a  case  where  the  depositee  not  only  entered, 
but  also  paid  rent  in  arrear,  and  was  accepted  by  the  lessor  as  owner 
of  the  lease,  the  lessor  had  no  equity  to  compel  the  depositee  to  take 
a  legal  assignment  of  the  lease  ili) . 


Sect.  6. — Severance  of  Term. 

An  assignee  of  part  of  the  land  cannot  be  charged  in  an  action  of  Assignee  of 
debt,   with    the   whole   rent,    but   only   for    a    proportionate   part  ^^J*  ^f^'^^^t'^ 
thereof  (/).     But  an  assignee  of  part  is  liable  to  a  distress  for  rent  due  in  Action,  but 
for  the  whole  of  the  demised  premises  (/),  and  to  an  action  on  every  for  Whole, 
covenant  running  with  the  land  and  affecting  the  part  assigned,  inas- 
much as  an  assignee  cannot  discharge  himself  of  all  his  liability  to 
the   covenants   running   with   the  land,  which  are  in  their  nature 
divisible  (/.■). 

The  assignee  of  part  may  also  sue  without  joining  his  co-assignees.  Assignee  of 
as  was  held  in  a  case  where  an  assignee  of  five-sixths  of  a  sub-lease  "^^^^  ^^^  ^^'^^' 

[b)  Handy.  Blow,  [1901]  2  Ch.  721  ;  70  Fisher   on   Mortgages  (4th   ed.),  p.    16  ; 

L.  J.,  Ch.  687  ;  85  L.  T.  156  ;  50  AY.  E.  Eobbins  on  Mortgages,  p.  155. 

6— C.  A.,  affii-ming  Stirling,  J.  {g)   Cox  v.  liis/wp,  8  De  Gex,  M.  &  G. 

{c)  Jh»>p  v.  Fagn^,  68  L.  J.,  Q.  B.  607,  Slf  ;  26  L.  J.,  Ch.  389 

per  Day,  J.  U')  J^oore  v.  Greff,  2  De  Gex  .!c  b.  33-i. 

/.7\  «„L    Tr-77'                 -n           no    T>  (')  Curtis  V.  Spitii/,  1  Bing.  N.  C.  756  ; 

(rt)  bee    Williams   v.    Evan'i,    23    Beav.  -^^  '               ti„ „:;„,,  ^  -r    c-n   A-zn  ■    tt^Z 

OQQ  .    Tir.ffi              r<    ,1.1       on   T     T     <~n  jLrrcproii  V.  Dousoii,  0  ±5.  iK  O.  4rJ     Mare 

239,  Matthews  v.  Gooddaif,  31  L.  J.,  Ch.  ^,  ,       n^    „    tJ  .    TTrifr.,ri  ^    iT„t„h    i 

9«o  .    7?.,;^,,^    n           i.TT     ni,    -D    c"  V.  Lator,L,Q\\X}.   <0b     Jloljoia  v.  Hatch,  I 

ZViA  ,  JJa/jin  T.  Dunne,  12  Ir.  Ch.  R.  6(.  y.      ^    ,oq       j-            '         •' 

(e)  Docd.  Maslinv.  JRoe,  5:E.s^.  105.  {k)'coi>r/'ham  v.   King,   Cro.   Car.   221; 

(/)  Moorcs  Y.  Choat,  8  Sim.  508  (over-       Gamonv.  Vernon,  2  Lev.  231 ;  Stevenson  v. 
ruling   Flight  v.    Bcntlcg,    7   Sim.    149)  ;       Lambard,  2  East,  576  ;  6  R.  E.  511. 

19  (2) 
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iSi'irraticc  of 
Tcnii. 

No  coutribu- 
tiou  liftwocn 
two  part 
Assignees. 


Cn.vil.  So.  6.  recovered  damages  from  the  mesne  landlord  for  breach  of  a  covenant 
for  renewal  of  the  head  lease  (/). 

Upon  the  first  view  of  the  authorities  it  seems  that  though  an 
assignee  of  part  is  liable  to  be  distrained  upon  for  the  entire  rent,  he 
cannot,  on  payment  of  such  entirety  on  threat  of  distress,  obtain 
contribution  from  the  assignee  of  the  other  part.  In  Hunter  v. 
ILiiif  [ill)  it  was  expressly  held  that  no  action  la}"  for  money  paid  to 
the  use  of  the  defendant  in  such  a  case,  the  defendant  being  assignee 
of  a  sub-lease  of  one,  and  the  plaintiff  an  assignee  of  a  sub-lease  of 
another,  of  two  adjoining  houses  held  under  one  lease  at  an  entire 
rent.  In  Johnson  v.  Wild  (n)  a  lessee  of  land  assigned  part  to  A., 
and  sub-let  other  part  to  B.,  and  it  was  held  that  A.  on  paying  the 
entire  rent  on  threat  of  distress  had  no  right  of  contribution  against 
B.  But  in  the  first  of  these  cases  it  did  not  appear  that  the  party 
sued  for  contribution  had  anything  to  distrain  upon,  and  in  the  second 
it  not  only  appeared  that  he  had  nothing  to  distrain  upon,  but  also 
that  being  sub-lessee,  not  assignee,  he  could  not  have  been  sued  for  it. 


Sect.  7. — Suh-leasc. 


Sub -lease  for 
■whole  Term  is 
an  Assign- 
ment. 

Jiranhimn  v. 
tnison. 


General  v\{ 
to  Hub -let. 


•lit 


A  sub-lease  is  a  demise  by  a  lessee  (or  his  assignee)  for  a  less  term 
than  he  himself  has.  A  demise  for  the  whole  term,  if  it  be  by  deed, 
amounts  to  an  assignment  (o).  A  fortiori,  a  lease  by  deed  for  a 
period  beyond  the  term  will  operate  as  an  assignment.  But  there 
are  many  cases  in  which  a  sub-lease  by  parol  for  the  whole  term  has 
been  allowed  to  operate  as  such,  so  as  to  give  the  under-lessor  a  right 
to  an  action  for  rent  (^j),  but  not  a  right  to  distrain  (y). 

Every  lessee,  however  short  his  term  may  be,  and  even  a  tenant 
fi'om  year  to  year,  may  make  a  sub-lease  (>•),  unless  and  except  as, 
which  frequently  happens  (.s) ,  he  is  restrained  by  the  contract  of 
tenancy  from  sub-letting,  or  restricted  in  his  power  of  sub-letting  by 
a  requirement,  either  absolute  or  qualified,  that  the  consent  of  the 
landlord  must  be  first  obtained. 


(?)  Simpson  v.  Chvjton,  4  B.  N.  C.  758. 

{m)  Uunlcr  v.  Emit,  1  C.  B.  300. 

(«)  Johnson  v.  IFild,  44  Ch.  D.  146  ;  59 
L.  J.,  Ch.  322  ;  62  L,  T.  537  ;  38  W.  E. 
500,  per  Chitty,  J. 

(o)  Iliiks  V.  houniing,  1  Ld.  Raym.  99  ; 
WollnstoH  V.  Ilahruill,  3  M.  &  G.  297  ; 
Bcardmun  v.  Wilson,  L.  R.,  4  C.  P.  57  ; 
38  L.  J.,  C.  P.  91  ;  19  L.  T.  282  ;  17 
W.  R.  54. 

(^p)  rouUcmy   v.    Holmes,    1    Str.    405  ; 


Smith  V.  MapU'back,  1  T.  R.  445  ;  1  R.  E. 
247  ;  Pollock  V.  Staccy,  3  Q.  B.  1033  ; 
Williams  v.  Hay  ward,  1  E.  &  E.  1040  ; 
Baker  v.  Gostlmg,  1  Bing.  N.  C.  19;  41 
R.  R.  533;  In  re  Turner,  11  Ir,  Ch.  R, 
304. 

(f^)  Preece  v.  Corrie,  5  Bing.  24  ;  6  L.  J., 
C.  P.  505  ;  30  R.  R.  536  ;  I'ascoe  v.  Fasnc, 
3  Bing.  N.  C.  898. 

[r)  Mackay  v.  Mackrcth,  4  Doug.  213. 

(«)  See  post,  Ch.  XVII.,  Sect.  2. 
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A  sub-lessee  has  "  constructive  notice  "  of  the  head  lease  (t).  Ch.VII.  So.  7. 

Sub-lease. 


There  being  no  privity  of  contract  between  the  lessor  and  the  sub-  Notice  of 
lessee,  the  lessor  cannot  sue  the  sub-lessee  on  any  of  the  covenants  of  I^ease. 
the  original  lease  {u),  but  the  lessor  may  distrain  on  the  sub-lessee  for  Lefsor 
the  rent  payable  under  the  original  lease,  and  may  also  avail  himself  against 

T»»  n  n  n      »  "il  ••11  /\  OU.lJ"icSSGG» 

of  a  condition  for  forfeiture  m  the  original  lease  (.r).  Distress. 

An  injunction  has  also  been  granted  to  restrain  a  sub-lessee  from  injunction, 
permitting  a  sale  by  auction  in  contravention  of  a  covenant  in  the 
original  lease  {//),  and  to  restrain  a  sub-lessee  from  using  the  demised 
premises  for  a  particular  trade,  in  contravention  of  a  covenant  in  the 
assignment  of  the  premises  to  his  lessor  (s) . 

But  a  sub-lessee  is  not  boimd  to  take   active  steps  to  prevent  a  Sub-lessee 
nuisance   by  a   covenant  not  to  permit   it.      Therefore  in  Hall  v.  ^  tabTacftire 
Eu-i/i  (a) ,  where  the  plaintiff  let  with  a  covenant  that  the  lessee  would  steps  to 
not  permit  the  demised  premises  to  be  used  for  an  offensive  business,  Nuisance, 
and  the  lessee  sub-let  by  a  sub-lease  which  was  assigned  to  the  defen-  liailY.  Ewin. 
dant,  who  sub-let  to  a  person  who,  without  the  consent  and  against 
the  request  of  the  defendant,  opened  a  wild  beast  exhibition  on  the 
premises,  it  was  held  that  an  action  to  restrain  this  use  of  the  premises 
could  not  be  maintained  against  the  defendant,  though  it  was  main- 
tainable against  his  sub-lessee.      The  ground  of  the  decision  was  that 
the   defendant   had   done   nothing   in   actual   contravention   of   the 
covenant  against  nuisances. 

A  contract  to  sell  a  lease  is  not  satisfied  by  the  conveyance  of  a  Sales  of  Sub- 
sub-lease  {b),  for  a  sub-lease  might  become  void  if  the  covenants  and  ^^^^^• 
conditions  in  the  original  lease  were  not  duly  performed  [c).  But  on 
the  purchase  of  a  sub-lease  it  is  not  a  valid  objection  to  the  title 
that  the  sub-lease  may  become  forfeited  by  the  non-performance  of 
the  covenants  in  the  original  lease  [d ) .  It  is  the  duty  of  a  person 
contracting  for  a  sub-lease  to  ascertain  the  contents  of  the  original 
lease  {e). 

A  sub-lease  should  always  contain  an  express  covenant  by  the  sub-  Covenant  to 
lessee,  to  observe  and  perform  all  the  covenants  and  conditions  in  the  covenants  of 


Head  Lease. 


(0  See  Patman  v.  Hadancl,   17  Ch.  D.  [h)  Madeley  v.  Booth,  2  De  Gex  &  Sm. 

353  ;  50  L.  J.,  Ch.  642  ;  44  L.  T.  728  ;  718  ;  Darlington  v.  Ramlfoii,  Kay,  550  ; 

29  W.  R.  707,  per  Jessel,  M.R.  Blake  v.  Fhiiin,  3  C.  B.   976  ;  Henderson 

{i()  Ilol/ordy.  ITafch,  I  Bong.  \SS.  v.    Hudson,    15   W.    R.    860;    Sheard  v. 

(.r)  Arnold  y.  Woodward,  6  B.  &  C.  619.  Vcnnbles,  36  L.  J.,  Ch.   922  ;    15  W.   E. 

(,y)  Parker  v.  JThijte,  1  H.  &  M.   167;  1166;  Buddell  v.  Simpson,  L.  R.,  2  Ch. 

32  L.  J.,  Ch.  520.  Ap.  102. 

(s)  Clements  v.  Welles,  L.  R.,  1  Eq.  209  ;  (f.)  j)oe  d.  Muston  v.  Gladwin,  6  Q.  B. 

do  Beav.  213.  953 .  jr         ^    -^^^  ^  <-,_  ^   ggg^ 

ff    Hall   V.   Pwin,   37   Ch.   D.    14;    57  ,,\    tt     ^   ^       n  -^^i     0015          A-n 

L.  J.,  Ch.  95  ;  57  L.  T.  831  ;  37  W.  R.  ^"^^  Hayfordy.  Criddle,  22  Beav.  4/7. 

84— C.  A.         '                            '  [()  Cosscr  v.  Collinffe,  3  Myl.  &  K.  283. 
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Cn.VII.  Sc.  7 
Sub-lease. 


Bringing"  in 
Sub- lessee  as 
third  party. 


Sub-lesseo 
not  affected 
by  Surrender 
of  mesne 
Landlord. 

Sub -lease  of 
one  of  two 
Houses  held 
under  one 
Lease. 


Mortsrage. 


original  lease,  except  those  ■wliicli  lie  is  specially  exempted  from 
performing  (_/'). 

Such  a  contract  was  held  in  the  important  case  of  Ilornhy  v.  Card- 
tccU^  Hanhnvy^  Third  Pariy  {(/),  to  amount  to  a  contract  of  indemnity, 
so  that  tlie  sub-lessee  is  liable  to  the  mesne  landlord  for  the  costs  of 
an  action  (reasonably  defended)  by  the  head  landlord  against  the 
mesne  landlord  on  the  contracts  of  tlio  head  lease,  whereas  there  is  no 
such  indemnity  if  the  contract  of  tlie  sub-lessee  be  merely  to  perform 
similar  contracts  to  those  contained  in  the  head  lease  {/i). 

Where  tliere  is  a  contract  to  perform  all  the  contracts  of  tlie  head 
lease,  and  both  the  contracts  of  the  head  lease  and  the  mesne  lease  are 
broken,  the  head  landlord  (although  he  can  eject)  cannot  sue  the  sub- 
tenant for  damages,  there  being  no  privity  of  contract  between  them ; 
but  the  head  landlord  may  sue  the  mesne  landlord,  who,  in  his  turn, 
may  sue  the  sub-tenant,  or  pursue  what  seems  to  be  the  more  con- 
venient course  of  bringing  him  in  as  third  party  under  sect.  24,  sub- 
sect.  3  of  the  Judicature  Act,  1873,  and  Order  XVI.,  Eules  48—55  of 
the  Eules  of  the  Supreme  Court.  If  this  be  done,  the  High  Court 
has  a  discretion,  under  Order  LXV.,  to  order  the  sub-tenant  so  made 
thu'd  party  to  pay  the  costs  of  an  action  by  the  head  landlord  against 
the  mesne  landlord  reasonably  defended  (/) . 

A  sub-lessee  is  not  affected  by  the  voluntary  surrender  of  the 
lease  by  his  mesne  landlord  to  the  superior  landlord ;  nor,  if  he  has 
knowledge  of  it,  is  he  bound  in  any  waj^  to  treat  it  as  a  notice  to 
quit  {/,■). 

If  two  houses  are  comprised  in  one  lease  and  one  of  them  be  sub- 
let, the  sub-lessee  of  such  one  house  may  be  liable  for  any  breach  of 
covenant  respecting  the  other  on  the  ground  of  the  covenants  in  the 
lease  affecting  the  two  (/).  The  sub-lessee  of  the  one  house  is  also 
liable  to  distress  for  the  whole  rent. 

The  mortgage  of  a  lease  is  usually  effected  by  a  sub-lease  to  the 
mortgagee,  rather  than  by  assignment  to  him,  for  the  reason  already 
given  (ante,  p.  290).  In  such  a  case,  a  declaration  of  trust  in  favom* 
of  the  mortgagee  will  not  make  him  liable  on  the  lease  {i)i). 


(/)  See  Form,  Appendix  A.,  Sect.  14. 

iff)  Hornby  v.  CarducU  (1881),  8  Q.  B.  D. 
32'J;  51  L.  J.,  Q.  B.  89;  45  L.  T.  781  ; 
30  W.  E.  263— C.  A. 

(A)  Logan  v.  nail,  4  C.  B.  598  ;  radey 
V.  Watts,  7  M.  k  W.  601  ;  WaUccr  v. 
Walton,  10  M.  k  W.  219  ;  overruling 
Neale  v.  Wyllie,  3  B.  &  C.  533. 

(i)  Hornby  v.  CardiccU,  8  Q.  B.  D.  329 
— C.  A.,  and  note  {g),  ante. 


(/.)  McUor  V.  Watkhis,  L.  R.,  9  Q.  B. 
400  ;  23  W.  R  55. 

(/)  Darlington  v.  Hamilton,  Kay,  550  ; 
Creswellv.  Davidson,  56  L.  T.  811. 

(;/;)  Walters  v.  Northern  Minitig  Co.,  5 
Be  Gex,  M.  k  G.  629. 

As  to  liability  of  mortgagee  by  sub- 
demise  in  possession,  see  Terry  y.  Walker, 
24  L.  J.,  Ch.  319,  per  Stuart,  V.-C. 
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Ch.VII.  Sc.  8. 
Sect.  8. — Attornment.  Attornment. 


After  the  statute  Qtua  ciuptore^,  bj  wliich  subinfeudation  vras  pro-  Origin  of 

hibited,  it  became  necessary  wben  the  reversioner  or  remainderman  -Attornment. 

after  an  estate  for  years,  for  life  or  in  tail,  granted  his  reversion  or 

remainder,  that  the  particular  tenant  should  attorn  to  the  grantee  {n). 

This  necessity  of  attornment  was  in  some  degree  diminished  by  the 

Statute  of  Uses  (o),  whereby  the  possession  was  immediately  executed 

to  the  use:  and  by  the  Statute  of  Wills  (^;),  by  which  the  legal 

estate  was  immediately  vested  in  the  devisee. 

Attornments,  however,  have  lonff  been   rendered  unnecessary  in  Substitution 

.  .  of  Notice  for 

nearly  every  case  by  4  &  5  Ann.  c.  16  [c.  3  in  Eevised  Statutes],  s.  9,  Attornment. 

which  enacts,  that  "  all  grants  or  conveyances,  by  fine  or  otherwise,  of  4  &  5  Ann. 
any  manors  or  rents,  or  of  the  reversion  or  remainder  of  any  messuages  "  '  "''  ' 
or  lands,  shall  be  good  and  effectual  to  all  intents  and  purposes  with- 
out any  attornment  of  the  tenants  of  any  such  manors,  or  of  the  land 
out  of  which  such  rent  shall  be  issuing,  or  of  the  particular  tenants 
upon  whose  particular  estates  any  such  reversions  or  remainders  shall 
and  may  be  expectant  or  dej)ending,  as  if  their  attornment  had  been 
had  and  made ;  "  but  by  sect.  10  it  is  provided  that  "  no  such  tenant 
shall  be  prejudiced  or  damaged  by  payment  of  any  rent  to  any  such 
grantor  or  conusor,  or  by  breach  of  any  condition  for  non-payment 
of  rent,  before  notice  shall  be  given  to  him  of  such  grant  by  the 
conusee  or  grantee  "  (g). 

By  the  Distress  for  Eent  Act,  1737  (11  Greo.  2,  c.   19),  s.  11,  Attornments 
attornments  by  tenants  to  strangers  claiming  title  to  the  estate  of  t-^  j^t^angers 
their  landlords  are  void,  and  their  landlords'  possession  not  affected 
thereby,  unless  made  pursuant  to  some  judgment  at  law,  or  decree 
in  equity ;  or  with  the  privity  of  the  landlord,  or  to  any  mortgagee 
after  the  mortgage  is  become  forfeited. 

For  the  purpose  of  securing  mortgage  interest  by  the  preferential  Attornment 
powers  of  distress  for  rent,  it  has  been  the  practice  for  mortgagors  to  t^MorW^^e'^ 
*'  attorn  tenants"  to  their  mortgagees.     The  cases  upon  this  subject  Keion'di/,  Ex 
have  been  already  considered  (>•) .  i^fo-^^. 

An  assignee  of  the  reversion,  whether  by  way  of  mortgage  or  Assignee  may 
otherwise,  if  he  has  given  due  notice  under  4  Ann.  c.  16,  s.  9,  may  ^^^f^^p^'^^*^^"^ 
sue  or  distrain  for  the  rent  (s) .      It  makes  no  difference  that  the  Attornment. 

{ii)  Shep.  Touch.,  cliap.  xiii.  (?•)  Ante,    Ch.   VI.,    Sect.    6;  and   see 

(o)  27  Hen.  8,  c.  10  ;  Elvis  v.  Watson,       especially,  Kennedy,  Ex  parte,    TFUlis;  In 

5  M.  &  W.  25.3  re,    21  Q.   B.  D.   38-i— C.  A.,   affirming 

{p)  3i   &   35    Hen.    8,    c.    5,   repealed  S'^'V"  ^''\  ^t^T  ^""T^  *°  ^^^f"^  *° 

and  re-enacted  by  the  Wills  Act,   1837  f"^   ^°T   °*    ^°''^^-     ^^°   "'P^'^  ' 

(7  Will.  4  &  1  Vict.  c.  26).  brought.)  i «  -p    .    on     i. 

'  (.s)  Luinley  v.  Hodgson,  16  Ji,ast,  99 ;  14 

[q]  See  Cook  v.  Moi/hii,  1   Exch.   67  ;  5  R.  R.  315  ;  Eivis  v.  Watson,  5  M.   &  W. 

D.  &  L.  101  ;  Cole,  Ejec.  229,  473.  255  ;  Hoyd  v.  Bavies,  2  Ex.  103. 
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No  Stamp 
on  mere 
Attornment. 


Effect  of 
Attornment 
as  an 
Estoppel. 


previous  tenaucj  was  only  from  year  to  year  {t).  But  a  prior 
moi'tgagee  is  not  an  assignee  of  the  reversion,  and  therefore  cannot 
distrain  or  sue  for  the  rent  until  after  the  mortgagor's  tenant  has 
attorned  to  him,  and  so  created  a  new  tenancy  as  between  them  (»). 
After  an  attornment  the  mortgagee  may  distrain  for  the  arrears  of 
rent  thereby  admitted  to  bo  due  {x).  Such  attornment  may  be  made 
"after  the  mortgage  is  become  forfeited"  without  the  assent  of  the 
mortgagor  {y). 

An  instrument  in  writing,  professing  to  be  a  mere  attornment,  but 
wliich  is  in  fact  an  agreement  to  create  a  fresh  tenancy  on  new  terms, 
requires  a  stamp  as  a  lease  or  as  an  agreement  for  a  lease  (~).  But 
a  mere  memorandum  of  attornment,  not  creating  any  new  tenancy, 
or  fresh  terms,  but  merely  substituting  one  landlord  for  another,  docs 
not  require  a  stamp  either  as  a  lease  or  as  an  agreement  {a),  nor  does 
an  instrument  merely  acknowledging  a  tenancy  on  sufferance  {h) . 

An  attornment  generally  estops  the  party  making  it  from  den}'ing 
the  title  of  the  person  to  whom  the  attornment  is  made  (c).  Thus 
where  an  attornment  was  made  to  the  claimants  in  an  ejectment,  who 
derived  their  title  under  a  will,  the  tenant  was  held  to  be  estopped 
from  contending  in  a  subsequent  action  that  upon  the  true  construc- 
tion of  the  will  the  claimants  had  no  title  {d),  although  on  a  previous 
occasion  it  had  been  decided  that  the  tenant  might  show  the  attorn- 
ment to  have  been  made  by  mistake  and  under  suspicious  cu'cum- 
stances,  and  that  it  had  not  been  acted  on  for  seven  years,  and  a 
conveyance  to  himself  made  by  the  real  owner  (e).  A.  and  B.,  tenants 
in  common,  having  agreed  to  divide  their  property,  and  that  Black' 
acre  should  belong  to  A. ;  the  occupier  of  BJachacre,  who  after  this 
agreement  had  paid  his  whole  rent  to  A.,  cannot  in  an  ejectment 
brought  against  him  by  A.  object  that  the  partition  deed  between  A. 
and  B.  is  not  executed  (/).  Where  a  tenant  had  attorned  and  paid 
rent  to  a  devisee  of  the  landlord,  and  no  fraud  or  misrepresenta- 
tion  had  been  practised  towards  him,  it  was  held  that  he  could 


{t)  Burrowcsv.  Gradin,  1  D.  &  D.  213  ; 
Hatmcr  v.  Bean,  3  C.  &  K.  307. 

(m)  £vam  v.  £l/iott,  9  A.  &  E.  342  ;  8 
L.  J.  (N.  S.),  Q.  B.  51  ;  1  P.  &  D.  256 ; 
48  R.  R.  520  ;  rartington  v.  Woodcock,  G 
A.  k  E.  690  ;  Moqos  v.  Humphreys,  4 
A.  &  E.  313.  See  Forms  of  Attornment, 
Appendix  C,  Nos.  16  and  16  (a). 

{x)  Glad, nan  v.  Flumcr,  15  L.  J.,  Q.  B. 
79  ;   10  Jur.  109. 

(y)  Moxs  V.  Gallimore,  1  Smith,  L'.  C. ; 
Doc  d.  lligghibotham  v.  Barton,  1 1  A.  &  E. 
314  ;  Dor  d.  Mayor,  S(C.  of  Poole  v.  Whitt, 
15  M.  &  W.  571;  Hickman  \.  Machin,  4 
H.  k  N.  720  ;  but  see  Alv/torno  v.  Gomme, 
2  Bing.  54,  59,  61  ;  Bclamy  v.  Fox,  2 
C.  B.,  N.  S.  768. 


iz)  Cornish  v,  Searell,  8  B.  &  C.  471  ;  6 
L.  J.,  K.  B.  254  ;  32  R.  R.  445  ;  Foe  d. 
Frankis  v.  Frankis,  11  A.  &  E.  792 ; 
Ear/lctoH  V.  Gutteridge,  11  M.  &  W.  465  ; 
2r)owl.,  N.  S.  1053. 

{(i)  Doc  d.  Linscy  v.  Edwards,  5  A.  &  E. 
95,  102  ;  Doe  d.  TFrighty.  Smith,  8  A.  &E. 
255. 

{b)  Barry  v.  Goodman,  2  M.  &  W.  768, 

[c)  Cole,  Ejec.  218,  219,  230. 

[d)  Gravcnor  v.  TFoodhouse,  2  Bing.  71 ; 
25  R.  R.  587. 

(<•)  Gravenor  v.  Woodhottse,  1  Bing.  38 ; 
25  R.  R.  582. 

(/)  Doe.  d.  Fritchctt  v.  Mitchell,  1 
Brod.  &  B.  11  ;  3  Moo.  219;  21  R.  R. 
567 ;  and  seeArden  v.  Sullivan,  14  Q.  B.  832. 
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not  afterwards  dispute  the  devisee's  title  by  evidence  showing  that  Ch.VII.Sc.s. 
the  testator  was  incompetent  to  make  a  will  (r/).  Attornment  by  attornment. 
tenant  to  heir  upon  threat  of  eviction  is  tantamount  to  entry  by  the 
heir,  and  prevents  the  tenant  from  afterwards  disputing  his  title  (//). 
So,  where  a  tenant  of  glebe  land  has  attorned  and  paid  rent  to  the 
subsequent  incumbent,  he  will  not  be  permitted  to  dispute  his  title  by 
evidence  of  a  simoniaeal  presentation  of  the  incumbent  (/) .  Some- 
times, however,  a  tenant  who  has  attorned  wiU  be  allowed  to  prove 
that  such  attornment  was  procured  by  fraud,  covin,  or  misrepresenta- 
tion, or  that  it  was  made  by  mistake  and  in  ignorance  of  material 
facts,  and  that  the  person  to  whom  the  attornment  was  made  really 
had  no  title  (/.•).  Thus,  v/here  A.,  being  tenant  to  B.  who  died,  after- 
wards attorned  to  C.  as  heir  of  B.,  in  ignorance  that  C.'s  title  as  heir 
was  disputed :  held,  that  A.  was  not  thereby  estopped  from  showing 
that  C.  really  had  no  title  to  the  property,  and  that  the  attornment 
to  him  was  a  mistake  (/).  Where  a  person,  having  possession  of  land 
vmder  a  good  title,  became  tenant  and  paid  rent  to  a  stranger,  it  was 
held,  that  he  was  not  estopped,  after  such  tenancy  had  determined  and 
before  he  had  given  up  possession,  from  setting  up  his  own  prior  title 
in  an  ejectment  by  his  lessor  {m).  But  it  is  to  be  observed  that  in  all 
such  cases  the  onus  of  proof  as  to  the  title,  &c.,  is  shifted  and  thrown 
upon  the  person  who  attorned,  and  he  must  (amongst  other  things) 
disprove  the  title  of  the  person  to  whom  such  attornment  was  made, 
which  is  sometimes  impracticable  or  very  clifficidt. 

Payment  of  rent  by  a  tenant  to  his  landlord,  after  the  title  of  the  What 
latter  had  expired,  and  after  the  tenant  had  received  notice  of  an  AttoJlinient?^ 
adverse  claim,  does  not  amoimt  to  an  acknowledgment  of  title  in  the 
landlord,  or  to  a  virtual  attornment ;  unless  at  the  time  of  such  pay- 
ment the  tenant  heard  the  precise  nature  of  the  adverse  claim,  or  how 
the  landlord's  title  had  expired  (u).  Where  A.  was  tenant  of  premises 
under  a  lease  granted  by  B,,  and  a  sequestration  issued  out  of  the 
Court  of  Chancery  against  the  latter ;  and  A.  then  signed  the  follow- 
ing instrument :  "  I  hereby  attorn  and  become  the  tenant  to  C.  and 
D.,  two  of  the  sequestrators  named  in  the  writ  of  sequestration  issued 
in  the  said  suit  of  Chancery,  and  to  hold  the  same  for  such  time  and 
upon  such  conditions  as  may  be  subsequently  agreed  upon : "  it  was 
held,  that  this  was  an  agreement  to  become  tenant,  and  operated  as 

(<•/)  Doe  d.  Marlow  v.  Wiggins,  4  Q.   B.  Hughes  v.  Hughes,  15  M.  &  "W.  703. 

3G7.  (l)  Gregory  v.  Boidge,  3  Bing.  474. 

(A)  Hill  V.  Saunders,  4  B.  &  C.  529.  {in)  Accidental   Death   Insurance    Co.    v. 

\i)  Cooke  V.  Loxlcy,  5  T.  R.  4  ;  2  R.  R.  MaArnzie,  9  "W.  R.  713. 

521.  (w)  Fcnner   v.    Diiploc,    2    Bing.    10;   2 

(/.)  T.ogers   v.    Ditcher,    6   Taunt.    202  ;  L.  J.,  C.  P.  102  ;  27  R.  R.  537;   England 

Cornishx.  Searell,  8  B.&G.  ill;  32  R.  R.  v.    Slade,   4   T.    R.    682;  2   R.  R.   498; 

445;  Doe  d.  Dlevinr.  Broivn,   7   A.    &  E.  Gregory  v.  Doidge,  3  Bing.  474;   Claridge 

447  ;  Brooh  v.  Biggs,  2  Bing.  N.  C.  572 ;  v.  Mackenzie,  4  M.  &  Gr.  143. 
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an  attornment ;  and  also  that  as  A.  had  not  received  possession  from 
C.  and  D.  lio  was  not  estopped  by  the  attornment  from  disputing  their 
title  to  the  premises  (o).  But  an  instrument  whereby  the  tenant 
merely  puts  one  person  in  the  place  of  another  as  his  landlord  and 
continues  to  hold  under  the  same  terms  and  conditions  as  before,  is  a 
mere  attornment  and  not  an  agreement,  and  is  evidence  of  ownership 
at  the  time  it  was  executed  against  future  occupiers,  though  they  do 
not  claim  through  the  person  who  signed  it  {p).  If  an  attornment 
be  relied  on  to  defeat  the  Statute  of  Limitations  it  must  be  made 
before  action  brought  {q),  and  the  defendant  may  contend  that  the 
party  making  such  attornment  did  so  without  any  intention  to 
admit  the  party's  right  or  title,  and  in  ignorance  that  it  would 
have  that  cifect  {r). 


Sect.  9. —  Writs  of  Execution. 


Suizure  of 
tcrni  under 
a  Fi.  fa. 
Yearly 
tenancy. 

Sheriff's  Duty 
on  executing 
a  Fi.  fa. 


(a)  Fieri  Facias . 

Under  the  writ  of  fieri  facias  the  sheriff  may  levy  the  debt  on  the 
lands  or  goods  of  the  debtor  and  may  therefore  seize  a  leasehold 
interest.  He  may  also  seize  the  interest  of  a  tenant  under  a  tenancy 
from  year  to  year  {s) . 

When  the  sheriff  under  a  writ  of  fieri  facias  seizes  a  lease  (actually 
or  constructively)  and  sells  the  term,  he  must  make  an  assignment  of 
it  by  deed.  If  he  merely  puts  the  execution  creditor  in  possession, 
that  will  not  pass  the  term  and  the  debtor  may  recover  in  eject- 
ment (t).  Seizure  by  a  sheriff  of  a  lease  of  a  debtor's  dwelling-house 
does  not  vest  the  term  in  the  sheriff,  but  it  remains  in  the  debtor, 
even  though  sold  by  public  auction,  until  after  the  sheriff  executes  an 
assignment  to  the  purchaser  (»)•  If  the  sheriff  sells  the  term  before 
the  writ  is  returnable,  but  does  not  execute  the  assignment  to  the 
vendee  till  a  subsequent  period,  the  assignment  is  valid  (.v).  Any 
such  assignment  may  be  made  by  the  under-sheriff  in  the  name  and 
under  the  seal  of  office  of  the  sheriff  (//) .      Where  a  sheriff  takes  a 


(o)  Cor>ii.«h  V.  Scarell,  8  B.  <<c  C.  471  ; 
32  K.  R.  44.5;  but  see  Hall  y.  Buthr,  10 
A.  &  E.  204  ;  50  R.  R.  382. 

{p)  l)oc  d.  Liiisnj  V.  Echiards,  5  A.  ifc  E. 
9.5  ;  Doc  d.  Wriyht  v.  limUhy  8  A.  &  E. 
2.55  ;  Cole,  Ejec.  229. 

{q)  I)oe  d.  Mee  v.  Lcathcrhead,  4  A.  &:  E. 
784. 

()•)  Doe  d.  Lu'sey  v.  Edwards,  5  A.  &  E. 
95,  106  ;  Kearney  v.  Genner,  cited  Cole, 
Ejec.  231. 


(.?)  Doc  d.  Trcstmorcla)id  v.  Smith,  1 
M.  &  R.  137. 

{t)  Doc  d,  JDighcs  v.  Jones,  9  M.  &  W. 
372;  lDowl.,N.  S.  352;  Cole,  Ejec.  569. 

(«)  DUnifair  v.  Musgrove,  14  M.  &  W. 
239  ;  3  D.  k.  L.  72. 

[x)  Doe  d.  Stevens  v.  Donsian,  1  B.  &  A. 
230  ;   19  R.  R.  300. 

(y)  Doe  d.  James  v.  Braicii,  5  B.  &  A. 
243  ;  24  R.  R.  347. 
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lease  and  fixtures  in  execution,  he  must  sell  the  fixtures  separately,  if  Cn.VII.  Sc.9. 
he  cannot  find  a  purchaser  for  the  whole  (;:).     Where  an  outoroino'  TVritsofExe- 

i  _  ^  ^  '         _  .  CHtion  (Fieri 

tenant  has  agreed  to  assign  the  remainder  of  his  term,  the  sheriff,       Fad  as). 
before  an  actual  assignment  made,  may  sell  the  term  under  a  fi.  fa. 
against  the  tenant,  and  put  upon  it  the  value  agreed  to  be  given  by 
the  incoming  tenant  (a). 

Before  the  Judicature  Act,  an  equitable  interest  in  a  term  could  Equitable 
not  be  seized  and  sold  under  a  fi.  fa.  [b),  but  it  would  seem  that  it 
might  have  been  reached  in  a  court  of  equity  (c),  and  that  the  effect 
of  the  Judicature  Act  is  to  render  such  an  interest  liable  to  execution 
generally,  though  this  has  been  doubted  (d) . 

When  the  sheriff  seizes  and  sells  a  term  under  a  fi.  fa.,  he  does  Possession 
not  usually  put  the  purchaser  into  actual  possession  of  the  j)roperty,  ^^  ^^  ^'  '^' 
especially  if  there  be  an  under-tenant  {e) ;  but  the  purchaser  is  left 
to  obtain  actual  possession  by  ejectment  (/),  or  to  recover  the  rent 
from  any  under-tenant  by  distress  or  action  in  the  usual  manner  (g). 
The  purchaser  becomes  liable  to  the  rent  and  covenants  in  the  lease 
in  like  manner  as  any  other  assignee  of  the  term  {//).  But  the 
lessee  continues  liable  on  his  covenants  in  the  lease  to  pay  rent  and 
to  repair,  &c.,  notwithstanding  the  term  has  been  taken  from  him 
under  the  execution  (/),  in  like  manner  as  he  would  have  done  had 
he  executed  an  assignment  of  the  term  to  a  purchaser,  in  which  case 
he  would  have  probably  had  the  usual  covenant  of  indemnity  from 
such  rent  and  covenants. 

(b)  Elegit. 

Under  a  writ  of  elegit  the  sheriff,  instead  of  levying,  delivers  to  Writ  of 
the  creditor  who  elech  this  remedy  in  preference  to  a  levy,  the  lands  ^^^o^t- 
of  the  debtor.  The  Statute  of  Westminster  2,  from  which  the  writ 
is  derived,  provided  for  the  delivery  of  "  all  the  chattels  "  and  half 
the  land.  The  Bankruptcy  Act,  1883,  s.  146,  enacts  that  a  writ  of 
elegit  "  shall  not  extend  to  goods,"  but  it  is  submitted  that  a  lease- 
hold interest  does  not  come  within  the  expression  "  goods  "  in  that 
section.  The  Judgments  Act,  1838  (1  &  2  Vict.  c.  110),  s.  11, 
authorizes  the  delivery  under  an  elegit  of  all  the  lands  instead  of 
half  only.      The   words  of   this   section,   which   appear  to  include 

{•)  Barnard  v.  Zrif/h,  1  Stark.  R.  43.  {rf)  See  Atkinson  on  Sheriff. 

{a)  Sparrow  v.  Farl  of  Bristol,  1  Marsh.  (c)   Taylor  v.  Cole,  3  T.  R.  295  ;   1  Smith, 

10  ;   15  R.  R.  666.  L.  C.  ;   1  R.  R.  706. 

[h)  Scott  V.  Scholcij,  8  East,  467  ;  9  R.  R.  (/)  Cole,  Ejec.  569. 

487:  Martlndalc   v.   Booth,    3    B.    &    Ad.  (//)    Lloi/d     y.    Davics,    2    Exch.     103; 

498;    The  Mayor,  ^-c.  of  Foolc  y.  Whitt,  15  Mayor,  &;c.  of  Pooh  v.  Whitt,  15  M.  6c  W. 

M.  &  W.  571.  571. 

(e)   Gore  v.    Bowser,   3   Sm.   &   Giff.    1  ;  (A)   1  Doug.  184. 

24  L.  J.,  Ch.  316,  440  ;  Fartndye  v.  Foster,  [i)  Aitriol  v.  Mills,  4  T.  R.  98  ;  1  Smith, 

10  Jut.,  N.  S.  741 ;  12  W.  R.  1127.  L.  C.  ;  2  R.  R.  341. 
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Ch.VII. Sc.9.  leaseholds  {k),  nro  that  the  sheriff  may  "make  and  deliver  execution 
Writs  of  Exi-   iiiifQ  t]|(3  party  in  that  hchalf   suinj?  of  all  such  lands,  tenements, 

cut  ion  i         J  ^  ^  o^  ■!  ^ 

{Elegit).  tithes,  rents,  and  hereditaments,  including  lands  and  hereditaments  of 
cop3'hold  and  customary  tenure,  as  the  person  against  whom  execu- 
tion is  so  sued,  or  any  person  in  trust  for  him,  shall  have  been  seised 
or  possessed  of  at  the  time  of  entering  up  the  said  judgment  (/),  or  at 
any  time  afterwards,  or  over  which  such  person  shall  at  the  time  of 
entering  up  such  judgment,  or  at  any  time  afterwards,  have  any  dis- 
posing power  wliich  he  might,  without  the  assent  of  any  other  person, 
exercise  for  his  own  benefit." 

The  same  land  cannot  be  extended  imder  two  or  more  elogits,  nor 
can  the  sheriff  be  entitled  to  poundage  under  more  than  one  of  such 
writs  {))i).  But  if  two  or  more  elegits  be  delivered  to  the  sheriff,  he 
should  execute  and  give  priority  to  that  which  was  first  delivered  to 
liim,  and  retm-n  to  the  other  tliat  he  has  not  delivered  the  land  to  the 
plaintiff  by  a  reasonable  price  and  extent,  the  same  having  been 
abeady  extended  and  delivered  to  A.  B.  under  a  writ  of  elegit  dated, 
&c.,  which  had  previously  been  delivered  to  him  to  be  executed 
according  to  law. 

The  sheriff  does  not  usually  deliver  actual  possession  of  the  property 
to  the  execution  creditor :  but  it  seems  that-  he  may  lawfully  do  so 
where  tlie  debtor  himself  is  in  occupation  {n) .  Tenants  of  the  debtor 
cannot  be  turned  out  of  possession  under  an  elegit  (o) .  The  writ  and 
inquisition  thereon,  when  returned  and  filed,  operate  only  as  an 
assignment  of  the  reversion ;  and  therefore  the  judgment  creditor 
cannot  maintain  ejectment  against  the  tenants  in  possession  until  after 
their  respective  terms  have  expired  or  been  duly  determined  by  notice 
to  cjuit  or  otherwise  (p).  But  he  may,  like  any  other  assignee  of  the 
reversion,  sue  or  distrain  for  tlie  rent  winch  becomes  due  after  the 
filing  of  tlie  writ  and  the  return  thereto,  and  that  without  any 
previous  attornment  by  the  tenant  (q),  provided  the  writ  and  inquisi- 
tion be  valid,  but  not  otherwise  (r).  lie  is  not  entitled  to  any  rent 
which  became  due  before  the  inquisition,  although  after  the  delivery 
of  the  writ  to  the  sheriff  (.s).  lie  may  give  a  tenant  such  notice  to 
quit  as  the  debtor  himself  might  have  given,  and  afterwards  maintain 

(/•)  See  MoUcston  v.  Morton,  18  M.  &  W.  Chatfield  v.  Parker,  8  B.  k  C.  513. 

at  p.  182,  decided  on  the  Irish  Act,  3  &  4  (o)   Taylor  v.  Cole,  3  T.  E.  295  ;  1  R.  E. 

Vict.   c.    105  ;  Harris  v.  Davison,  15  Sim.  at  p.  711. 

at  p.  138,  decided  on  sect.  13  of  the  Judg-  („)  j)oe  d.  Da  Costa  v.  Wharton,  8  T.  E. 

ments  Act,  1838  (1  &  2  Vict.  c.  110).  i  ;  Cole,  Ejec.  566. 

(/)  The  estates  and  interests  of  subse-  i  \    n    j       -n     ■      o-ci-inor) 

*•  ^,    ,      A    £ ,              ,                  ,         -,  (o)  L/om  V.  Davies,  2  Exch.  103:  Eams- 

quent  bona   fide    purchasers   and   mort-  ,  )f'        ^„     ,,       ,  'o  ivr     c    a     cVk     ■,  r 

^                 -n        t.   -i.       a    i.  A        1         ii,  bottom  V.  BurJchurst,   2  M.   &  S.   5G5  ;   15 

p;ageeH  will   not  be  altected  unless  the  "r    t?   q-9 

iudjrment,   iS:c.  bo  duly  registered.     See  "      '    "'*" 

post,  p.  301.  ('■)  Arnold  v.  Eidge,  13  C.  B.  745. 

(«(')  Carter  v.  Hughes,  2  H.  &  N.  714.  (s)  Sharp  v.   Key,  8  M.   &  W.  379  ;  9 

(»)  Rogers  v.    I'itehcr,   6   Taunt.    206  ;  Dowl.  770. 
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ejectment  (/).     If  the  tenancy  commenced  after  the  judgment  was  Ch.VII.  Sc.9. 
entered  up  and   duly   registered,  an  ejectment  may  be  maintained   ^^'l'}^^ ';f^^^: 

^  ^  o  7  J  J  cut wn  {Elegit). 


against  such  tenant  without  previous  notice  to  quit  {u).      So  if  the 
debtor  himself  is  in  actual  possession  [x] . 

When  the  debt  and  costs  have  been  satisfied,  and  that  appears  upon 
an  account  taken  by  the  master,  the  Court  will  order  possession  of  the 
land  to  be  restored  to  the  defendant  (//) . 

Judgments,  &c.,  will  not  affect  lands  situate  in  Middlesex  or  York-  Reg-istratlon 
shire,  as  against  bona  fide  purchasers  and  mortgagees,  until  a  memo-  &c. ^  °^^^  ^' 
rial  thereof  is  registered  pursuant  to  the  statutes  in  that  behalf  (;:) . 
In  those  and  also  in  other  counties,  judgments,  &c.,  must  be 
registered  with  a  master  of  the  Supreme  Court,  and  execution  thereon 
actually  executed  and  registered,  otherwise  they  will  not  prejudice 
subsequent  bona  fide  purchasers  and  mortgagees,  with  or  without 
notice  of  the  judgment  (r/).  In  the  counties  palatine  of  Lancaster 
and  Durham,  judgments,  &c.,  must  be  registered  with  the  proper 
ofiicers  of  the  Coiu'ts  there  {h),  and  execution  thereon  actually  executed 
and  registered. 

By  the  Law  of  Property  Amendment  Act,  1860  (23  &  24  Vict.  c.  38),  23  &  24  Vict, 
s.   1,  no  judgment  to  be  entered  up  after  the  pmaing  of  that  Act  {c)  Wrft'cffExe- 
affects  any  land  (of  whatever  tenure)  as  to  a  bona  fide  purchaser  for  cution  must 
valuable    consideration,    or    a    mortgage    (whether    such   purchaser  registered^ 
or  mortgagee  have   notice   or   not  of    any  such   judgment)   unless 
process  of  execution  of  such  judgment  has  been  issued  and  registered 
before  the  execution  of  the  conveyance  or  mortgage  to  him,  and  the 
payment  of  the  purchase  or  mortgage  money  by  him ;  but  it  is  also 
provided  that  no  judgment  to  be  entered  up  after  the  passing  of  the 
Act  (d),  nor  any  writ  of  execution  or  process  thereon,  shall  affect  any 
land,  as  to  a  bona  fide  purchaser  or  mortgagee,  although  execution  ^°*^  ^^^?  ''■J^' 
shall  have  issued  thereon  and  have  been  duly  registered,  unless  it  be  3  Months 
executed  within  three  calendar  months  from  resristration.  f**?F  P^egis- 

T^      ,■■       -r-     ,  .  °  tration. 

By  the  Judgments  Act,  1864  (27  &  28  Vict.  c.  112),  s.  1,  no  judg-  judgment  not 
ment  to  be  entered  up  after  the  passing  of  that  Act  {e)  affects  any  land  *?  ^^^'i^  ^^^^ 
(of  whatever  tenure)  until  such  land  has  been  actually  delivered  in  iu  Execution. 
execution  by  vii-tue  of  a  writ  of  elegit  or  other  lawful  authority,  in 
pursuance  of  the  judgment.     And  by  sect.  3,  the  writ  itself  must  be 

{()  Cole,  Ejec.  56G.  8  Jur.,  N.  S.  604. 


(u)  Doe  d.  FtUlaml  v.  BUder,  2  B.  &  A 
782 ;  21  R.  R.  488  ;  Doe  d.  Evans  v.  Owen 
2  C.  &  J.  71  ;  but  see  27  &  28  Vict.  c.  112 
s.  1,  post. 

{x)  Doe  d.  Parr  v.  Moe,  1  Q.  B.  700 
Doe  d.  Roberts  v.  Parry,  13  M.  &  W.  356 
2  D.  &  L.  430  ;  Cole,  Ejec.  566. 

{y)  Price  v.  Varneij,  3  B.  &  C.  733 
Hughes  v.  Lwnley,  4  E.  &  B.  274. 

(z)  Benham  v.  Eecne,  31  L.  J.,  Cli.  129 


[a)  See  the  Judgments  Acts,  Chitty's 
Statutes,  tit.  "Judgment  and  Execution." 

{b)   18  &  19  Vict.  c.  15. 

(f)  23rd  July,  1860.  If  entered  up  after 
29th  Juty,  1864,  see  Judgments  Act,  1864 
(27  &  28  Vict.  c.  112),  s.  1. 

{d)  23rd  July,  1860.  If  entered  up  after 
29th  July,  1864,  see  Judgments  Act,  1864 
(27  &  28  Vict.  c.  112),  s.  1. 

ie)   29th  .July,  1864. 
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Cn.Vir.  Sc.9.  registered  pursuant  to  the  Judgments  Act,  1860  (23  &  24  Yiet.  c.  38) ; 

llitionCEieqit)  ^^t*^'^'  wLich  a  suuiuuiry  remedy  is  givoa  by  petition  to  tlie  Cliaueory 
Di^■it>ion  of  the  High  Court  for  a  sale  of  the  debtor's  interest  in 
the  land  (./").  This  Act  includes  equitable  interests  {y),  and  since  the 
Judicature  Act  it  has  been  unnecessary  for  a  creditor,  seeking  to 
obtain  equitable  execution  thereunder  upon  an  equitable  interest, 
previously  to  sue  out  an  elegit  (//)  ;  the  appointment  of  a  receiver  is 
a  delivery  in  execution  by  lawful  authority  (/). 


Reversion 
vests  in 
Trustees. 


Bankruptcy 
of  Lessor 
determines 
Tenancy  at 
WiU. 


Sect.  10. — Bankruptc//  of  Lessor. 

The  reversion  in  lands  held  by  lease  under  a  landlord  becoming 
bankrupt  will  under  the  term  "  property "  vest  in  his  trustees  in 
banki'uptcy  (/.■),  to  whom  tliere  will  bo  an  assignment  of  the  reversion 
by  operation  of  law.  It  is  conceived  that  34  Hen.  8,  c.  34  (/), 
whereby  the  assignee  of  the  reversion  may  sue  the  lessee  on  the 
covenants,  does  not  apply  to  such  an  assignment,  but  whether  this 
be  so  or  not  is  of  little  consequence,  inasmuch  as  by  sect.  57  of  the 
Banki'uptcy  Act,  1883,  trustees  in  bankruptcy  may  bring  or  defend 
any  action,  or  other  legal  proceeding,  relating  to  the  property  of  the 
bankrupt. 

The  Bankruptcy  Act  contains  no  special  provisions  as  to  the 
tenants  of  a  bankrupt.  In  the  possible  event  of  a  reversion  binding 
the  landlord  to  an  act  so  onerous  as  to  make  it  worthless  in  the 
hands  of  the  trustees,  they  may  disclaim  it  as  being  *'  land  burdened 
with  onerous  covenants"  under  sect.  55  of  the  Act(?«).  Under 
sect.  23  of  the  Act  of  1869,  the  reversion,  like  au}^  freehold  estate, 
would  probably,  on  disclaimer,  have  vested  in  the  Crown  {n),  but  by 
sect.  55,  sub-sect.  6  of  the  Act  of  1883  (a)  the  Court  may  make  a 
vesting  order  of  any  disclaimed  proj)erty,  and  a  tenant  would  no  doubt 
have  a  locics  standi  to  apply  to  have  such  a  vesting  order  made  in  his 
favom\ 

The  bankruptcy  of  the  landlord,  as  soon  as  known  to  a  tenant  at 
will,  operates  as  a  determination  of  the  will,  inasmuch  as  it  works  an 
assignment  of  the  reversion  {])). 


(/)  Sects.  4,  5,  6 ;  see  also  Jud.  Act, 
1873,  8.  34. 

(ijr)  irailo)!  V.  ITdi/u-ood,  L.  R.,  9  Ch. 
229  ;  43  L.  J.,  Cli.  372. 

{//)  Evans,  Ex  parte,  iratJcinx,  In  re,  13 
Ch.  D.  2.52  :  49  L.  J.,  Bank.  7— C.  A. 

(0  lb. 

(Z)  Bankruptcy  Act,  1883,  ss.  64,  168. 


(/)  Ante,  p.  276. 

(///)  See  the  effect  of  this  section,  post, 
p.  309. 

[u)  Re  Mercer  and  Moore,  14  Ch.  D.  278  ; 
49  L.  J.,  Ch.  201;  42  L.  T.  311. 

((;)  Tost,  p.  313. 

(p)  TJoey.  Thoma$,  6  Ex.  854  ;  20  L.  J., 
Ex.  367. 
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If  the  lessor  be  himself  a  tenant  having  created  a  sub-lease,  the  Ch.vii.  s.  lo. 
provisions  of  sect.  55,  as  to  disclaimer,  and  especially  of  sub-sects.  2  -^""^^"f^l'.^  "■^ 
and  6  thereof  (post,  pp.  312,  313),  should  be  carefully  considered. 

^■'-        '  ^^  '  /'  J  Bankruptcy 

of  mesne 
■  Landlord. 


Sect.  11. — Banlxruptcy  of  Lessee. 
(a)  Re-eninj  by  Landlord  for  Forfeiture. 

A  proviso  for  re-entry  by  the  lessor  in  case  of  the  bankruptcy  of  Proviso  for 
the  lessee  has  for  a  long  time  been    commonly  inserted  in  leases ;  i^wfuf^ 
and  in  1787  it  was  held  in  Roe  d.  Hunter  v.  Galliers  (q),  that  such  a  noev. 
proviso  was  perfectly  good.     Such  a  proviso,  in  all  except  building  ^'«^^"'''"''- 
leases,  is  at  the  present  day  perhaps  more  commonly  inserted  than 
not,  but  it  has  been  held  nevertheless  not  to  be  a  "usual"  one(r). 
A  proviso  for  re-entry  if  the  lessee  should   be  bankrupt  or   file  a 
petition  in  liquidation,  in  a  lease  executed  before  the  Act  of  1883, 
may  be  put  in  force  upon  the  presentation  of  a  petition  under  that 
Act  (s) .     A  condition  for  actual  occupation  by  the  tenant  may  be  put 
in  operation  if  trustees  in  bankruptcy  take  possession  and  assign  to 
a  purchaser  {t),  and  so  may  the  ordinary  proviso  for  re-entry  in  case 
of   bankruptcy   notwithstanding   any   such  assignment ;    but  if  the 
proviso  be  merely  for  re-entry  in  case  of  assignment  without  licence, 
and  do  not  extend  to  bankruptcy,  the  trustees  may  disregard  it,  and 
assign  without  any  licence  from  the  landlord  {u).     A  lessee's  being 
adjudicated  bankrupt  on  his  own  petition  has  been  held  not  to  operate 
as  a  breach  of  his  covenant  not  to  assign  (,r),  it  having  been  previously 
well  settled  that  the  devolution  to  trustees  by  an  ordinary  bankruptcy 
does  not  so  operate  (//). 

If  the  proviso  be  framed  to  come  into  effect  if  the  lessee  or  his  Effect  of 
executors,   administrators,  or   assigns,    shall  become  bankrupt,  and  ot'Lessee^after 
the  lessee  become  banki-upt  after  assignment,  the  proviso  cannot  be  assignment, 
put  in  force,  for  the  banki'uptcy  intended  by  it  is  only  the  bankruptcy 
of  him  who  has  the  term,  and  the  proviso  cannot  be  applied  for  the 
mere  personal  protection  of  the  landlord  against  a  stranger  to  it  (;;) . 

The  annulment  of  a  bankruptcy  will  not  prevent  the  proviso  from  Annulment  of 

■I    •  J.  •      p  /  \  Bankruptcy. 

bemg  put  m  torce  («) .  -^    -^ 

iq)  Roe  d.  HunUr  v.  Galliers  (1787),   2  16  R.  R.  293. 

T.  R.  133  ;   1  R.  R.  445.     The  lease  was  (^)  JUggs^  in  re,  Lovell,  Ex  parte,  [19011 

an  agricu  tural  one  2  K.  B.   Ki :  70  L.   J.,  K.   B.  541,  per 

(r)  Hijih  V.  77  ardcn,  3  Ex.  D.   72,  and  Wrio-ht   J 

see  ante,  Ch.  IV.,  Sect.  7.  /  f  ti'     '     t, 

(.s)   Gould,    Ex  parte.  Walker,  In   re,    13  ^^^  ^''''-  -^^^'««.  supra. 

Q.  B.  D.  454;  51  L.  T.  363;  B.  R.  168.  (-)  'S'/«;7A    v.    Grotww,   [1891]  2  Q.    B. 

W  Eoe  d.  loel-H-ood  v.   Clarke,   8  East,  394  ;  60  L.  J.,  Q.  B.  776;  65  L.  T.  117  ; 

185  ;  9  R.  R.  402.  40  W.  R.  46,  per  Wright,  J. 

(t«)  Doe  V.  Bevaii  (1815),  3  M.  &  S.  353  ;  (a)  Smith  v.  Gronoic,  supra. 
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Cu.VII.s.  11. 

liaiikniptcij  of 

Lessee 

{lie-eutri/). 

Ejectment  on 
proviso  for 
Re -entry. 
Tartial  Relief. 


LiqiiiJation 
by  Company. 


Effect  of 
proviso  for 
Re- entry  on 
building 
materials. 


Tciiant- 
Ri.'ht. 


Silcork  V. 
Farmer. 

Hay  and 
Straw. 


The  proviso  for  re-entry  in  case  of  bankruptcy  may  be  put  in  force 
by  peaceable  entry  or  by  action  of  ejectment,  and  this  is  one  of  the 
cases  in  Avhich  the  notice  ordinarily  required  by  sect.  14  of  the 
Conveyancing  Act,  1881  {Ij),  is  expressly  dispensed  with  by  that 
section  (r),  except  as  amended  by  the  Conveyancing  Act,  1892.  But 
there  is  no  obligation  upon  the  landlord  to  announce  either  to  the 
bankrupt  or  his  trustees  whether  he  intends  to  take  advantage  of  the 
proviso  or  not.  If,  however,  after  the  act  of  bankruptcy  or  adjudica- 
tion or  other  act  to  which  the  proviso  applies,  he  accept  or  distrain 
for  ri>ut  "with  knowledge  of  such  act,  he  will  have  waived  the 
forfeiture  ('/),  and  the  trustees  will  have  become  his  tenants;  they, 
however,  on  their  part  being  at  liberty  to  disclaim  the  lease 
within  the  time  and  under  the  restrictions  limited  by  sect.  55  of  the 
Act  of  1883. 

"Bankruptcy,"  in  the  Conveyancing  Act,  1881,  includes  a  pro- 
ceeding in  the  nature  of  bankruptcy,  and  therefore  winding-up  on 
the  part  of  a  company,  even  though  the  winding-up  be  voluntary  and 
merely  for  the  sake  of  reconstruction  (c) .  So  it  was  held  by  the 
House  of  Lords  in  Fryer  v.  JEwart. 

It  has  been  held  that  in  a  building  agreement  a  stipulation  for 
forfeiture  of  building  materials  in  event  of  the  bankruptcy  of  the 
builder  is  void  as  contrary  to  the  policy  of  the  law  of  bauki-uptc}', 
and  that  such  materials  pass  to  the  trustees  notwithstanding  the 
stipulation  (./'). 

It  has  not  been  expressly  decided  whether  a  "  tenant-right "  to 
allowances  for  seed  and  labom',  &c.,  under  a  custom  of  the  country 
passes  to  trustees  in  bankruptcy  upon  a  proviso  for  re-entry  in  case 
of  bankruptcy.  The  landlord  is  entitled  to  emblements  in  such  a 
case  ((/),  and  in  Silcock  v.  Farmer  {Jt)  it  was  held  by  the  Court  of 
Appeal  that  a  stipulation  to  pay  for  hay  and  straw  grown  in  the  last 
year  of  the  term  at  the  expiration  of  the  term  applied  only  to  an 
expiration  by  effluxion  of  time,  and  not  to  a  determination  by  re- 
entry for  forfeiture.  This  decision,  which  is  at  variance  in  principle 
with  some  old  authorities  (/),  would,  it  is  conceived,  have  the  effect 
of  preventing  a  tenant-right  under  a  custom  from  passing  to  the 
trustees,  but  a  right  to  allowances  under  the  Agricultural  Holdings 


(b)  Tost,  Ch.  VIII.,  Sect.  6  (b). 

(c)  See  Goidd,  Ex  parte,  JVallccr,  In  re, 
13  Q.  B.  D.  l.j-l,  and  supra. 

{d)  See  post,  Ch.  VIII.,  Ssct.  5. 

(e)  Fryer  v.  Euarf,  [1902]  A.  C.  187, 
approvinp  Horsey  Esiaie,  Limited  v.  Steiycr, 
[IbD'.t]  2  Q.  B.  79. 

(/)  Ex  parte  Jay,  lie  Harrison,  14  Ch.  D. 
19  ;   42  L.  T.  600  ;  28  W.  R.  449. 

(g)  See  Davis  v.  Eyton,  7  Bing.  154  ;  33 


R.  R.  403  ;  and  Ch.  XX.,  Sect.  3  (c). 

(//)  Sih-ock  V.  Farmer,  46  L.  T.  404— 
C.  A.,  per  Lord  Coleridge,  C.J.,  and  Brett 
and  Holker,  L.JJ. 

(t)  Sec  Ex  parte  Manndrell,  Re  Bralce, 
1  Buck,  85,  in  which  was  held  in  1817 
that  a  right  to  way -going  crops  under  a 
lease  determined  by  the  Lord  Chancellor 
under  the  repealed  49  Geo.  3,  c.  121,  s.  10, 
passed  to  assignees  in  bankruptcy. 
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Act  (Ch.  XXI.,  post)  would  seem  to  be  given  them  by  sect.  61  of  Cn.vil.  s.  ii. 

that  Act.  Banh-uptcy  of 

Lessee  {lie- 

Eemovable  fixtures  {k)  are  removable  dming  the  term  only  or  cutru). 
during  such  period  after  the  expiration  of  it  in  which  the  tenant  Fixtures, 
continues  in  lawful  possession.  Therefore  after  re-entry  for  for- 
feiture by  bankruptcy  the  trustees  have  no  right  to  enter  and  remove 
the  fixtures  (/),  unless  indeed  the  lease  contain  a  stipulation  for  their 
removal  by  the  bankrupt,  in  which  case  the  trustees  may  enter  and 
remove  within  a  reasonable  time  after  the  re-entry  by  the  landlord  (w?), 
or  at  any  rate  recover  them  from  the  landlord  by  action  {)t). 

The  peculiar  and  partial  relief  against  forfeiture  in  case  of  bank-  Partial  Relief 
ruptcy,  which  was  newly  given  by  the  Convej^ancing  Act,  1892,  will  JeSe!  ^°''" 
be  dealt  with  hereafter  (post,  Ch.  YIII.,  Sect.  6). 

A  proviso  for  re-entry  on  a  lease  to  an  individual  and  a  company,  Liquidation 
if  the  lessees,  being  a  company,  should  enter  into  liquidation,  whether  °*  Company, 
compulsory  or  voluntary,  applies  to  a  voluntary  liquidation  entered 
into  merely  for  reconstruction  and  increase  of  capital  (o),  runs  with 
the  land  (j?),  and  is  subject  to  the  provisions  of  the  Conveyancing 
Acts  relating  to  relief  against  forfeiture  {q) . 

(b)    Vestinrj  of  Lease  in  Trustees  in  Bankruptcy. 

If  the  lease  contain  no  proviso  for  re-entry  in  case  of  bankruptcy.  Time  of 
or  if  it  contain  one,  and  the  landlord  does  not  re-enter,  the  lease,  ^^  ^^^* 
subject  to  the  right  of  disclaimer  which  will  be  considered  presently, 
vests  in  the  oflBcial  receiver  on  the  lessee  being  adjudged  bankrupt, 
and  in  the  bankrupt's  trustees  as  from  time  of  their  appointment  (>■). 
The  bankrupt's  option  to  claim  a  lease  passes  to  his  trustees  (-s),  and 
so  does  his  contract  to  grant  one. 

A  tenancy  from  year  to  year  clearly  vests  in  the  trustee  on  the  Tenancy  from 
bankruptcy  of   the   tenant,  so   as   to  render  the  trustee,  unless  he  ^ '^'^^  *«  ^^ar. 
disclaims,  liable  for  rent  (/). 

Trustees  in  bankruptcy  may  assign  the  lease  to  a  pm-chaser  with-  Assignment 
out  any  licence  from  the  landlord,  notwithstanding  that  it  contain  a    ^    ^"^^stees. 
covenant  against  assignment  (?(),  whether  such  covenant  be  with  the 
lessee  and  his  executors  merely  (.r),  or  with  the  lessee,  his  executors 

{k)  See   as    to    this,    post,  Ch.    XVI.,  {q)  lb.     As  to  relief  against  forfeitiu-e, 

Sect.  8.  see  Ch.  VIII.,  Sect.  6,  post. 

{I)  See  Pi(gh  v.  drton,  L.  R.,  8  Eq.  626.  (r)  Bankruptcy  Act,  1883,  s.  54. 

{m)  Staiisfleld  t.  3fay or  of  Portsmouth,  4  (.s)  BucUaiid  v.  Papilhn,  L.   K.,   2  Ch. 

C.  B.,  N.  S.  120 ;  27  L.  J.,  C.  P.  124.  67  ;  36  L.  J.,  Ch.  81  ;   15  L.  T.  378. 

(w)  Gould,  Ex  parte,  Walker,  In  re,  supra,  (t)  And  see  Robson  on  Bankruptcy,  6th 

note(c).  ed.,  p.  451. 

(o)  Horsey  Estate  v.  Ste'tger  and  Petrifite  («)  Boe   v.    Bevan,    3  M.    &  S.    353  •  2 

Co.,  [1899]  2  Q.  B.  79  ;  68  L.  J.,  Q.  B.  Rose,  455  ;   16  R.  R.  293. 

743  ;  80  L.  T.  857  ;  47  W.  R.  644— C.  A.  (:r)  Loe\.  Smith,  1  Marsh.  359  ;  5 Taunt. 

{P)  lb.  795  ;   15  R.  R.  660  ;  2  Rose,  280,  456. 

L.T.  20 
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and  assigns  {y) .  They  may  also  assign  to  a  pauper  for  the  mere 
purpose  of  getting  rid  of  their  liability  (~)  upon  the  covenants  in  the 
lease,  which  liability  is  personal,  with  a  right  to  be  indemnified  out 
of  the  assets  {a) . 

Trustees  can  claim  against  the  landlord,  at  the  expiration  of  their 
own  tenancy  by  a  notice  to  quit,  all  that  the  banki'upt  tenant  could 
have  claimed  against  him,  and  the  landlord  cannot  set  off  against  a 
claim  by  trustees  for  allowances  by  custom  a  claim  of  his  own  for 
rent  due  from  the  tenant  before  the  bankruptcy  {b) . 

The  tenancy  of  the  trustees  will  be  determinable  in  the  same 
manner  as  that  of  the  bankrupt  was,  i.e.,  by  expiration  of  a  lease,  or 
by  notice  to  quit  in  the  case  of  a  tenancy  from  year  to  year,  given 
by  either  the  trustees  or  the  landlord.  In  a  large  number  of  cases, 
however,  it  is  to  be  expected  that  the  trustees  will  resort  to  the 
peculiar  provisions  of  the  Bankruptcy  Act,  and  determine  the  tenancy 
by  "  disclaimer  "  {e). 

It  is  enacted  by  the  Sale  of  Farming  Stock  Act,  1816  (56  Geo.  3, 
c.  50)  {d),  s.  11,  that  "no  assignee  of  any  banki-upt "  should  dispose 
of  any  hay,  straw,  grass  or  grasses,  turnips  or  other  roots  or  any  other 
produce  "  of  a  farm,  or  any  manure,  compost,  ashes,  seaweed  or  other 
dressings  "  intended  for  the  farm  in  any  other  way  than  the  bankrupt 
ought  to  have  disposed  of  the  same,  if  no  commission  of  bankruptcy 
had  issued.  It  was  held  by  the  Com-t  of  Appeal  in  Lyhbe  v.  Hart  (e), 
that  this  Act  applied  to  a  trustee  in  bankruptcy  under  the  Act  of  1869  ; 
and  it  would  seem  also  to  apply  to  a  bankruptcy  under  the  Act  of  1883, 
so  that  a  trustee,  notwithstanding  disclaimer,  is  not  entitled  to  sell 
hay,  &c.,  which  is  subject  to  a  covenant  for  consumption  on  the 
farm.  Where  a  tenant  restrained  from  selling  hay  and  straw  became 
bankrupt,  and  his  trustee  sold  and  afterwards  disclaimed,  it  was 
held  that  the  landlord  could  recover  from  the  trustee,  and  that  the 
trustee  could  not  counterclaim  for  improvements  within  the  Agri- 
cultural Holdings  Acts  (post,  Ch.  XXI.,  Sect.  3),  inasmuch  as 
sect.  8  of  that  Act  makes  it  compulsory  for  the  tenant  or  his  repre- 
sentative to  proceed  by  arbitration  (/) . 


{{/)  Doe  V.  Bevan,  ubi  supra. 

(;)  HoplciusoHY.  Lovering,  11  Q.  B.  D. 
C92;  52  L.  J.,  Q.  B.  391. 

{ft)  Titterton  v.  Cooper,  9  Q.  B.  D.  473  ; 
f)!  L.  J.,  Q.  B.  472;  46  L.  T.  670  ;  30 
"W.  R.  860  ;  Onslotv  v.  Corrie,  2  Mad.  330. 

(b)  AUouay  v.  Slecre,  10  Q.  B.  D.  22 ; 
52  L.  J.,  Q.  B.  38 ;  47  L.  T.  333  ;  31 
W.  R.  290. 

(e)  See  sub-sect,  (d),  infra. 


{d)  See  this  Act  at  length,  post, 
Appendix. 

{()  Li/bbc  V.  Uart,  29  Ch.  D.  8 ;  54 
L.  J.,  Ch.  SCO;  52  L.  T.  034.  Sect.  149 
of  the  Act  of  1883  is  similar  to  sect.  119 
of  the  Act  of  1809  in  pro\ading  for  the 
construction  of  Acts  making  mention  of  a 
"  commission  in  bankruptcy." 

(/)  SchoJiM  V.  Hincks,  58  L.  J.,  Q.  B. 
147  ;  60  L.  T.  573  ;  37  W.  R.  157. 
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Cn.VII.s.  11. 
(c)  Resemwn  of  Lease.  Banh-upuy 

of  Lessee 

Sect.  55,  sub-sect.  5,  of  the  Bankruptcy  Act,  1883,  is  as  follows  :—    ^^''lll'T  "■f 

The  Court  may,  on  the  application  of  any  person  who  is  as  against  Rescission  of 
the  trustee,  entitled  to  the  benefit  or  subject  to  the  burden  of  a  contract  ^^^se. 
made  with  the  bankrupt,  make  an  order  rescinding  the  contract  on  such  bankruptcy 
terms  as  to  payment  by  or  to  either  party  of  damages  for  the  non-per-  g.  55  (5)_  ' 
formance  of  the  contract,  or  otherwise,  as  to  the  Court  may  seem  equit- 
able, and  any  damages  payable  under  the  order  to  any  such  person  may 
be  proved  by  him  as  a  debt  under  the  bankruptcy. 

A  lease  would  seem  to  be  a  "  contract "  witliin  the  meaning  of  this 
sub-section. 

(d)  Disclaimer  of  Lease  hy  Trustees  in  Bankru/ptcy . 

By  the  Bankruptcy  Act,  1869  (32  &  33  Yict.  c.  71),  all  pre-existing  Effect  of  the 
Bankiaiptcy  Acts  were  repealed.  Many  of  the  earlier  Acts  (</)  contained  fg^gg  ^*^^°''^ 
special  provisions  in  reference  to  the  case  of  a  bankrupt  tenant,  and 
the  Act  of  1869  contained  special  provisions  for  the  same  case,  the 
material  difference  between  the  former  Acts  and  the  Act  of  1869 
being,  that,  under  the  former  Acts,  a  lease  involving  obligations  which 
might  exceed  in  value  the  benefits  to  be  derived  from  it  did  not  vest 
in  the  bankrupt's  assignees  unless  they  did  some  act  manifesting  their 
acceptance,   whereas,   under  the  Act  of   1869,  all   leases  whatever, 
together   with   the  rest  of  the  bankrupt's  property,  vested   in   the 
trustees   until   they   did   some   act  manifesting  their  disclaimer  (A) . 
The  Bankruptcy  Act,  1883  (46  &  47  Yict.  c.  52),  which  repeals  and  Act  of  1883. 
re-enacts  with  material  amendments  the  Act  of   1869,  follows  the 
same  principle  in  respect  to  leases,  and  brings  it  out  more  fully  by 
limiting  a  time  within  which  a  disclaimer  is  allowed  to  be  operative. 
The  many  other  amendments  effected  by  the  Act  of  1883  are  chiefly 
directed  to  safeguarding,  mainly  through  the  discretionary  power  of 
the  Court  of  Bankruptcy,  the  interests  of  persons  deriving  title  from 
the  lessee.     The  subject-matter  dealt  with  is  an  extremely  complicated 
one,  and  the  imperfect  phraseology  of  the  Act  of  1869  had  been  sup- 
plemented by  very  nimierous  judicial  decisions,  occasionally  almost 
legislative  in  character.     Shortly  put,  the  effect  of  sects.  23  and  24  Effect  of  s.  23 
of  the  Act  of  1869  was  that  the  trustee  in  bankruptcy  might,  by  Acro/is'eg. 
writing,  disclaim  an  onerous  lease,  and  that  upon  the  execution  of 
such  disclaimer,  the  lease  should  be  deemed  to  have  been  surrendered 

[g]  See,  for  instance,  the  Acts  of  1809,  [h)  See   Wilson  v.    Wallani,   5   Ex.    D. 

1826,  1849,  and  1861:  49  Geo.  3,  c.  121,  t  „  .  , o  T     T     Pv   4^7  •  49    F     T    '^T'i  • 

s.  19;  6  Geo.  4,  c.  16,  8.  75  ;   12  &  13  Vict!  ^^^  '  *^  L.  J.,  Ex.  437  ,  42   L.  T.   3/5, 

c.  106,  8.  145  ;  24  &  25  Vict.  c.  134,  8.  131.  28  W.  R.  597. 
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on  the  date  of  the  order  of  adjudication  ;  that  any  person  interested 
in  a  disclaimed  lease  might  apply  to  the  Bankruptcy  Com't,  which 
might  order  possession  of  the  lease  to  bo  delivered  up  to  him,  or 
make  such  other  order  as  to  the  possession  as  might  be  just ;  that 
any  person  injured  by  the  operation  of  the  enactment  should  be 
deemed  and  might  prove  as  a  creditor  of  the  bankrupt  to  the  extent 
of  the  injury ;  and  (sect.  24)  that  the  trustee  should  not  be  entitled 
to  disclaim  where  for  not  less  than  twenty-eight  days  he  had  failed 
upon  application  by  any  person  interested  to  notify  whether  he 
disclaimed  or  not.  A  banki-uptcy  rule  of  doubtful  validity  (/)  (Rule 
28  of  1871)  prescribed  further  that  a  trustee  might  not  disclaim 
without  leave  of  the  Court. 

The  main  decisions  (/.•)  upon  these  sections  amounted  in  effect  to 
this  : — that  disclaimer  of  a  lease  did  not  put  an  end  to  a  sub- 
lease (/)  :  that  it  did  not  prevent  the  lessor  from  enforcing  against 
a  sub-lessee  the  remedies  of  distress  and  re-entry  derived  from  the 
lease  {m)  :  that  if  the  bankrupt  were  assignee,  the  lessee  remained 
liable  on  the  covenants  {ii)  :  that  part  only  of  a  lease  could  not  be 
disclaimed  (o)  ;  that  all  rights  of  the  lessee  under  the  lease,  such  as 
to  remove  fixtures,  became  lost  to  the  trustee  (p)  ;  and  that  the 
trustee,  if  neglecting  or  unable  to  disclaim,  was  personally  liable  on 
the  covenants  as  from  the  date  of  his  appointment  {q). 

The  55th  section  of  the  Act  of  1883  to  a  great  extent  follows  the 
principle  of  the  above  decisions,  but  also  materially  amends  the 
statute  law  of  the  subject  by  limiting  a  time  for  disclaimer,  by 
making  special  provisions  for  safeguarding  assignees,  sub-lessees 
and  others,  and  by  enlarging  the  powers  of  the  Court  in  bank- 
ruptcy both  to  make  general  rules,  and  to  make  orders  in  particular 
cases.  The  13th  section  of  the  Bankruptcy  Act,  1890,  extends  the 
time  for  disclaimer  from  three  months  to  tweke  (giving  power  to 
the  Com't  still  further  to  extend  the  time) ,  and  amends  the  special 
provisions  as  to  safeguarding  assignees,  &c.  Eule  No.  09  of  1890, 
very  much  enlarging  Rule  320  of  1886  by  the  requirement  that  a 
disclaimer  must  be  ^/Ih'd  and  otherwise,  enumerates  the  cases  in  which 
a  lease  may  be  disclaimed  without  the  leave  of  the  Cornet,  and 
prescribes  that  except  as  provided  by  the  rule  a  disclaimer  without 
leave  shall  be  void.     The  combined  effect  of    sect.  55   of   the   Act 


(()  See  Itccdv.  LLarvcu,  L.  R.,  5  Q.  B.  D. 
184. 

[J;)  See  Shiho»,  Ex  parte,  36  W.  R. 
187,  and  p.  313  (^/),  infra. 

(/)  Siiia/lti/  V.  Ifardinffe,  7  Q.  B.  D. 
524 ;  50  L.  J.,  Q.  B.  365. 

(ill)  Ex  parte  Walton,  Lie  Levi/,  17  Cli.  D. 
746  ;  50  L.  J .,  Ch.  657 ;  45  L.  T.  1  ;  30 
"W.  R.  395. 


(«)  JIUlv.  East  and  West Lndia  Doc Jc  Co., 
9  App.  Cas.  448  ;  53  L.  J.,  Ch.  842  ;  51 
L.  T.  163  ;  32  W.  R.  925— H.  L. 


(o)  Alkn,  Ex  parte,  Fussell,  In  re, 
Ch.  D.  341. 


ijj)  Ex   parte    Ghgg,    lii 
Ch.  D.  7. 


Latham, 
{q)  Tittcrton  v.  Cooper,  infra,  p.  312. 
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of  1883,  of  sect.  13  of  the  Act  of  1890,  and  of  Eule  69  of  1890,  Ch.tii.s.h. 
which   are   all   printed  in  full  in  Appendix  A.,  post,  is  shortly  as      ofiJlfee^ 
follows  :—  ( ^' Sir  ""^ 

Where  a  lease  is  onerous,  or  a  contract  for  a  lease  is  unprofitable,  -^.^  j  ^       r~ 
the  trustee  may  within  twelve  months  of  the  first  appointment  of  a  Leave, 
trustee  disclaim  it,  with  leave  of  the  Com-t  having  jmisdietion  in 
bankrujDtcy,  or  without  such  leave,  if  the  bankrupt  has  not  assigned,  Without 
sub-let  or  mortgaged  the  lease,  and  if  the  rent  and  value  be  less  than 
20/.,  or  if  the  estate  is,  as  being  not  more  than  300/.  in  value,  being 
administered  summarily,  or   if   the  "  trustee  serves  the  lessor  with 
notice  of   his  intention  to  disclaim,  and  the  lessor  does  not  within 
seven  days  after  the  receipt  of  such  notice  give  notice  to  the  trustee 
requiring  the  matter  to  be  brought  before  the  Court  "  (>■),  or  where  the 
bankrupt  has  sub-let,  or  mortgaged  the  lease,  and  the  trustee  serves 
the  lessor  and  the  sub-lessee  with  notice  of  his  intention  to  disclaim, 
and  none  of  the  parties  so  served  within  fourteen  days  after  service 
require  the  matter  to  be  brought  before  the  Court.      The  disclaimer 
must  be  by  writing  signed  by  the  trustee,  and  must  be  filed  in  the 
Com't,    It  will  operate  to  discharge  the  trustee  from  personal  liability, 
and  to  determine  the  rights  and  liabilities  of  the  bankrupt,  but  not 
to  affect  the  rights  and  liabilities  of  any  other  person.     An  oral  lease 
and  a  tenancy  from  year  to  year  (s),  and  indeed  a  tenancy  for  any  Contract  for 
period  however  short,  seem  to  be  equally  within  the  sub-section  under  j^^^^'^~ 
the  words  "  unsaleable  property,"  and  also  a  contract  for  a  lease  under  Year  to  Year, 
the  words  "  unprofitable  contract"  (f). 

No  less  than  nine  forms  in  connection  with  disclaimer  are  pre-  Forms  of  Dis- 
scribed  by  the  Bankruptcy  Rules  of  1886  and  1890,  seven  being  new  g™  '^^^ 
in  1890.  °''''' 

Form  No.  119a  of  "  Notice  of  intention  to  disclaim  lease,"  is  as 
follows : — 

(Title.) 

Take  notice  that  I  intend  to  disclaim  the  [lease  or  tenancy  as  the  case  may  ir]  dated 
,  whereby  \_hcrc  specify  property  let']  was  let  to  the  above-named  debtor  at  a 
rent  of  I. 

If  you  require  the  matter  to  be  brought  before  the  Court,  you  must  give  notice  to  me 
in  writing  within  seven  days  of  the  receipt  by  you  of  this  notice. 
Dated  this  day  of  ,  19         . 

Trustee. 
Address 

To  the  Landlord  of  the  above-mentioned  property. 

(r)  Eule  69  of  the  Rules  of  1890,  re-  6th    ed.,    p.    451.      It  was    assumed    in 

placing,  with  additions,  Eule  320  of  the  AUotvay  v.  Steerc,    10  Q.   B.   D.    22,   and 

Eules  of  1886,  which  was  identical  with  p.  306  {b),  ante,  that  a  tenancy  from  year 

Eule   232   of    the   Eules  of    1884,   post,  to  year  could  be  disclaimed. 

^P'  ^'  (f)  See  Maitghan,  In  re,    14  Q.   B.   D. 

(«)  And  see    Robson    on    Bankruptcy,       956 ;  2  Morrell,  25. 
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Cn.vil.  8. 11.      Fonn  No.  r20E  of  "  Notice  by  Landlord  or  other  person  requiring 
'ofL'L7     trustee  to  bring-  matter  of  intended  disclaimer  of  property  burdened 
^   '  z!'vM(').'  ""^  ^''^'^^'^  onerous  covenants  before  the  Court  "  is  as  follows  : — 

{Title.) 
To  Mr. 

Trustee  of  the  property  of  the  above-named  bankrupt. 

Sir, — I  hereby  give  you  uotice  that  the  said  bankrupt  was,  at  the  date  of  the  receiving 
order,  interested  as  lessee  [or,  as  the  ease  may  be']  in  the  property  described  in  the 
sfhedule  to  this  notice,  and  that  as  such  lessee  [or,  as  the  case  imu/  be]  the  bankrupt  was 
liable  in  respect  of  [-sv^  out  nature  of  the  bankrupt' f<  lial/ilif;/'],  which  liability  has  devolved 
on  you  as  trustee  in  bankruptcy  of  his  property,  and  I  hereby  require  you  to  bring  the 
matter  of  your  intended  disclaimer  of  the  bankrupt's  interest  in  the  said  property 
before  the  Court. 

I  am,  Sec, 
(Signed)        A.  B. 

[State  how  interested  in  the  property.] 


Lease  from 
Crown. 


Mortgage. 


Effect  of 
Disclaimer 
without 
Leave. 


Limit  of 
Time  for 
Disclaimer. 


Extension. 


The  schedule  to  the  above  Form  is  printed  with  the  whole  nine 
Forms  at  length  in  Appendix  C,  post. 

The  provisions  of  sect.  55  are  "  provisions  relating  to  the  remedies 
against  the  property  of  a  debtor  "  within  the  meaning  of  sect.  150  of 
the  Act  (whereby  such  provisions  bind  the  Crown)  so  that  a  lease  to 
the  bankrupt  from  the  Crown  may  be  disclaimed  by  the  trustee  {it). 

Tenancy  under  the  attornment  clause  in  a  mortgage  is  within  the 
section  {x). 

But  the  equity  of  redemption  which  vests  in  the  trustee  of  a  bank- 
rupt who  before  bankruptcy  has  assigned  his  whole  term  by  way  of 
mortgage  is  not  property  "  burdened  with  onerous  covenants  "  within 
the  section,  and  no  disclaimer  of  such  equity  of  redemption  is 
necessary  {)/) . 

A  disclaimer  without  leave,  if  leave  be  required,  is  void  (~)  :  but  if 
no  leave  was  required,  the  Court  has  no  power  over  the  trustee  in  the 
matter,  either  to  review  his  decision,  or  to  order  him  to  pay  rent  for 
use  and  occupation  from  the  time  that  the  premises  vested  in  him  (a) . 

The  disclaimer  must,  by  sub-sect.  1  of  sect.  55  of  the  Act  of  188-3, 
as  amended  by  sect.  13  of  the  Act  of  1890,  be  made  in  ordinary  cases 
within  ticclre  months  after  the  first  appointment  of  a  trustee ;  but  it  is 
provided  by  the  same  enactments  that  "  where  the  property  shall  not 
have  come  to  the  knowledge  of  the  trustee  within  one  month  after 
such  appointment,  he  may  disclaim  at  any  time  within  twelve  months 
after  he  became  aware  thereof  "  ;  and  this  time  may  be  extended  by 
the  Court  either  before  or  after  the  expiration  thereof  upon  such 


(?<)  Trotter,  In  re,  Thomas,  E.v  parte,  57 
L.  J.,  Q.  B.  574;  69  L.  T.  447. 

{x)  See  Ishencood,  Ex  parte,  Knight,  /« 
re,  22  Ch.  D.  384. 

(y)  Gee,  In  re.  Official  Receiver,  Ex  parte, 


24  Q.  B.  D.  65  ;  59  L.  J.,  Q.  B.  IG  ;  38 
W.  R.  143. 

[z]  Rule  69  of  1890,  post,  App.  A. 

{a)  Zcrfass,  Ex  parte,  Sa>/du-ell,  In  re,  14 
Q.  B.  D.  960;  30  W.  R.  523. 
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terms,  if  r.nj,  as  the  Court  may  think  fit  to  impose,  under  sect.  105,  Ch.VII.s.  ii. 

sub-sect.  4,  of  the  Act  of  1883  (b).  Bankruptcy 

of  LB8S6& 

It  is  further  provided,  that  the  trustee  shall  not  be  entitled  to  dis-  {.Di&daimer  of 


Lease). 


claim  in  any  case  where  he  has  been  applied  to  in  writing  by  any 
person  interested  to  decide  whether  he  will  disclaim  or  not,  and  he  DisSer .  °'' 
has  for  twenty-eight  days  after  such  application,  or  such  extended 
period  as  the  Court  may  allow,  declined  or  neglected  to  give  notice 
whether  he  disclaims  or  not.  For  this  provision  to  operate,  it  must 
be  proved  that  the  application  was  actually  delivered  :  mere  proof  of 
posting  it  will  not  be  enough  {c) .  Leave  for  extension  ought  to  be 
applied  for  within  twenty-eight  days  (d)  ;  but  the  extension  may 
be  granted  afterwards  {c),  though  special  circumstances  should  be 
shown (/).  In  one  case,  where  the  trustee  did  not  signify  his  inten- 
tion as  required,  leave  to  disclaim  was  given  only  on  condition  of 
payment  of  a  month's  rent  to  the  landlord,  such  rent,  together  with 
the  landlord's  costs,  to  be  paid  by  the  trustee  personally  (g). 

By  sub-sect.  3,  the  Court  may,  before  or  on  granting  leave  to  dis-  Leave  of  the 
claim,  require  such  notices  to  be  given   to   persons  interested  and  ^^^^' 
impose  such  conditions  of  granting  leave,  and  make  such  orders  with 
regard  to  fixtures,  tenant's  improvements  and  other  matters  arising 
out  of  the  tenancy  as  the  Court  thinks  just. 

Leave  has  been  given  to  disclaim  an  expired  lease  (//.) . 

If  the  trustee  has  continued  to  occupy  the  premises  with  a  view  to  Compensa- 
the  benefit  of  the  estate,  or  if  his  occupation  has  in  fact  produced  a  f°^^? 
benefit,  in  either  case  there  will  be  a  reason  for  awarding  compensa- 
tion to  the  landlord  (/) . 

It  had  been  held,  under  sect.  23  of  the  Act  of  1869,  that  by  dis-  Fixtures  and 
claimer  the  trustee  lost  all  right  to  remove  fixtm^es  (/.•),  even  by  virtue  pavements'"" 
of   an  express  stipulation  (/),  so  that  the  landlord  was  entitled  as 
against  the  trustee  to  fixtures   severed   after  bankruptcy,  whether 


(i)  Foreman,  Ex  parte,  Price,  In  re,   13  Ch.  D.  613  ;  44  L.  T.  282. 

Q.  B.  D.  466  ;  33  W.  E.  139.  {g)  Page,  In  re,  1  MorreU,  287  ;  L.  R., 

By  sect.    12   of  the   Banki-uptcy   Act,  14  Q.  B.  D.  401 ;  33  W.  R.  825. 

1890  (53  &  54  Vict.  c.   71),  it  is  enacted  (;,)  ^.,  ^«,.^,  Paterson,  Re  Throehnorton, 

<^k^        ■   :x    f  t.      ^              ^,       ,    1,  ,  U  Ch.T).  90^;  Ex.  parte  Byl-e,  Be  Morris], , 

...^Ji^^^T        T,    /  r  """"^^^i'  '1'!  ^  ^^  L.  R.,  22  Ch.  D.  410  ;  52  L.  J.,  Ch.  570 

feiibbtituted  for  each  of  the  periods  of  three  43  L.  T.  303  ;  31  W.  R.  278  (C   A  ) 

months  and  two  months  limited  by  sub-  ...   ^        ^                 ^,            ^          '' 

sect.  1  of  sect.  55  of  the  principal  Act,  „M,-^  ^i  ^"'J'  Isherwood,  Re  Knight, 

and  such  period  of  twelve  months  may  be  „?  ^-  S"  1    '  ^"^f"''^  ^''""^''  ^'  ^^">tton, 

extended  by  the  Court."                        ^  24  Ch.  D.  26  ;  49  L.  T.  221 ;  Re  Zappert, 

[c)  Reed  V.  Harvey   5  Q    B    D    184  •  49  ^  Morrell,   72  ;  Re  Brooke,  lb.   82  ;  Wil- 

L.  J.,  Q.  B.  295 ;  42  L.  T.  511  •  28  W  R  ^i^ms's  Bankruptcy  Practice,  5th  ed.,  at 

423.                                                '  "         '     "  P-  230. 

{d)  See    Ex  parte   Loverin,/,    Re    Jones  (^')   Ex  parte  Brook,  Re  Roberts,  lOQh.  J). 

L.  R.,  9  Ch.  586  ;  43  L.  J.,  Bank.  94.      '  100  ;  48  L.  J.,  Bank.  22  ;  39  L.  T.  458  ; 

[e)  Banner  v.  Johnson,  L.   R.,  5  H.   L.  27  W.  R.  255  (C.  A.). 

^^]l,'^'i}'-  '''•'  ^It-  730.  {!)  Ex  parte  Gleqg,  Re  Lathaw,  19  Ch.  D. 

{J)  Ex  parte  Harris,  Re  Richardson,  16  7  ;   51  L.  J.,  Ch.  367. 
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Cn.VII.  s.  11. 

liankruptcij 

oJ'Lcssec 

(Disclaimir  of 

Lease). 


Agricultural 
Improve- 
ments. 


Hay. 


Effect  of 
Disclaimer. 
Sub-s.  2. 


severed  after  (d/)  or  before  {>/)  disclaimer ;  and  a  similar  rule  was 
held  to  be  applicable  to  rights  in  connection  with  acts  of  husbandry 
derived  from  an  agricultural  lease  (o) .  Under  the  above  sub-section  3 
of  sect.  55  of  the  Act  of  1883,  the  Court  appears  to  have  full  dis- 
cretionary power  to  order  either  fixtures  or  compensation  to  be  given 
by  any  party  before  it  to  any  other  {p).  By  sect.  Gl  of  the  Agricul- 
tural Holdings  Act,  1883  (post,  Ch.  XXI.),  a  trustee  in  bankruptcy 
is  included  in  the  term  "tenant,"  and  appears  to  have  a  statutory  claim 
to  compensation  for  improvements  within  the  meaning  of  that  Act. 

A  trustee  selling  hay  and  straw  in  breach  of  the  bankrupt  lessee's 
agreement,  and  afterwards  disclaiming,  has  been  held  personally 
liable  for  his  \\Tongf ul  act,  and  not  protected  by  disclaimer  {q) . 

Sub-sect.  2  provides  that  disclaimer  shall  put  an  end  to  the  lease 
as  between  the  lessor  and  the  bankrupt  or  his  trustee,  but  as  between 
the  lessor  and  the  bankrupt  or  his  trustee  only,  as  follows  : — 

The  disclaimer  shall  operate  to  determine,  as  from  the  date  of  dis- 
claimer, the  rights,  interests,  and  liabiHties  of  the  bankrupt  and  his 
property  in  or  in  respect  of  the  property  disclaimed,  and  shall  also  dis- 
charge the  trustee  from  all  personal  liability  in  respect  of  the  property 
disclaimed  as  from  the  date  when  the  property  vested  in  him,  but  shall 
not,  excejit  so  far  as  is  necessary  for  the  purpose  of  releasing  the  bank- 
rupt and  his  property  and  the  trustee  from  liability,  affect  the  rights  or 
liabilities  of  any  other  person. 


Personal 
liability  of 
Trustee. 


Eights  of 
Slortgagee, 
As.-*ignee, 
Sub- lessee, 
and  Lessee 
where 
Assignee 
bankrupt. 


By  disclaimer,  therefore,  the  lease  is  lost  to  the  bankrupt  and  his 
estate  for  ever,  and  the  rights  of  the  landlord  upon  the  lease  against 
the  banJcrupf  and  his  estate  are  also  lost,  though,  as  we  shall  see 
presently,  the  landlord  has  certain  rights  of  proof  and  distress 
reserved  to  him. 

The  lease,  with  the  other  property  of  the  bankrupt,  vests  in  the 
trustee  at  the  date  of  his  apjoointment,  so  that  disclaimer  will  save 
him  wholly  from  all  personal  liability  whatever.  Should  he  not  dis- 
claim, his  personal  liability  is  undoubted  (/•). 

The  "  other  persons  "  whose  rights  and  liabilities  are  preserved 
by  this  sub-section  are  assignees,  mortgagees  (.s),  sub-lessees  (t), 
lessees,  where  it  is  the  assignee  w^ho  is  bankrupt  (it),  sureties  for 
rent  (./),  and  all  persons  whatever  whose  rights  or  liabilities  may  be 


(;/')  Ex  parte  Stephens,  Re  Zavies,  7  Ch. 
D.  127. 

(«)  Ex  parte  Brook,  He  Roberts,  supra  [k). 

{o)  Ex  parte  Bijke,  ReMorrish,  22  Ch.  D. 
410  ;  32  L.  J.,  Ch.  570  ;  48  L.  T.  303  ;  31 
W.  E,.  278. 

{p)  See  Jfoser,  In  re,  1  Morrell,  244. 

(q)  SchoJieMv.  Hincks,  37  W.  R.  157. 

(>•)  See  Titterton  v.  Cuoppr  (1882),  9 
Q.  B.  D.  473,  and  compare  Tremeere  v. 


Morison,  1  B.  N.  C.  89,  and  the  remarks 
thereon,  p.  325,  post. 

(.s)  See  Re  Wihon,  L.  E,.,  1  Eq.  186. 

{t)  See  Smallei/  v.  Hardinge,  7  Q.  B.  D, 
524;   50  L.  J.,  Q.  B.  368. 

{u)  See  Hilly.  East  and  West  India  Boch 
Co.,  9  App.  Cas.  448,  and  ante,  p.  308  («)• 

(.r)  See  Ilardiuq  v.  T recce,  9  Q.  B.  D. 
281  ;  51  L.  J.,  Q.  B.  515,  in  which  case 
it  was  the  assignee  who  was  bankrupt. 
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affected  by  the  disclaimer.     Especially  should  it  be  borne  in  mind  Cn.VII.  s.  ii. 
that  if   it  be  an  assignee  who  is  bankrupt,  the  lessee  is,  and  has    ^"'"fYlsLJ 
always  been,  liable  on  his  covenants  to  the  lessor,  notwithstanding  {disclaimer  of 
assignment  (//) .  

It  has  been  held  in  Siacei/  v.  Hiil  that  the  liability  of  a  guarantor  Effect  of 
for  rent  was  determined   by  the   disclaimer  of  the  lease  upon  the  g^^retyship 
lessee's  bankruptcy.     This  was  in  a  case  where  the  guarantee  was  for  for  Rent, 
rent  in  arrear  for  five  years  "  concurrently  with  the  lease,"  which  was  ^rf;/!^ 
for  five  years.     The  practical  effect  of  this  judgment,  if  correct,  is 
very  serious,  and  it  is  submitted  that  the  concluding  words  of  sub- 
sect.  2  of  sect.  55  are  in  themselves  sufficient  to  preserve  the  liability 
of  the  guarantor.     The  judgment  of  the  Court  of  Appeal  proceeded 
mainly  on  the  strong  ground  that   the  landlord '  by  disclaimer  re- 
acquires the  land,  so  that  if  the  guarantor  continue  liable,  the  land- 
lord may  be  practically  getting  two  rents  (s). 

A  contract  for  the  sale  of  leasehold  property  cannot  be  disclaimed  Contract  for 
by  the  trustee  in  bankruptcy  of  the  seller  without  his  at  the  same  hold  cannoTbe 
time  disclaiming    the    lease  («) ,    and    specific   performance    will  be  Disclaimed 
granted  against  a  trustee  disclaiming  the  contract  without  disclaim-  Disclaimer  of 
ing  the  lease  (&).  ^'^'''^• 

It  is  enacted  by  sub-sect.  6  that  the  Court  may,  on  application  by  Vesting 
any  person  either  claiming  any  interest  in  any  disclaimed  property  Sub-s.'  6. 
or  [being]  under  any  liability  not  discharged  by  the  Act  in  respect  of 
any  disclaimed  property,  make  an  order  for  the  vesting  the  property 
in  "  any  person  "  —  which   term    includes    the    lessor    himself,    so  In  favour  of 
that  a  vesting  order  may  be  (c)   made  in  his  favour  (r/) — "entitled 
thereto."     The  latest  case  on  this  point  is  JBalcer,  In  re,  Liq^ton,  Ex  BaJ^er,  In  re. 
parte  [e).     In  that  case  the  lessee  of  a  house  assigned  it,  and  the 
assignee  assigned  it  to  a  person  who  became  bankrupt  after  mort- 
gaging the    house   by    sub-demise.      It  was  held  by   the  Court  of 
Appeal,  affirming  the  order  of  the  Registrar,  that  the  lessor  might 


(y)  Barnard  v.  Godscall,  Cro.  Jac.  309,  (i)  Pcarce  v.  Bastable's  Trustee  in  Banlc- 
and  ante,  p.  287.  By  the  Bankruptcy  rnptey,  [1901,  March  21]  2  Ch.  122  ;  70 
Act,  however,  the  lessee  loses  th^  benefit  L.  J.,  Ch.  446  ;  84  L.  T.  525  ;  8  Manson, 
of  the  covenant  of  indemnity  vrhich  the  287,  per  Cozens-Hardy,  J.,  distinguishing- 
assignee  would  give  him,  and  therefore  HoUoicay  v.  Yorle,  25  W.  R.  427. 
has  a  right  of  proof  against  the  bank-  {(■)  And  will  as  a  general  rule  be.  See 
rupt's  estate.  See  Hardy  v.  Fothergill,  13  Britton,  In  re,  37  W.  R.  621. 
App.  Cas.  351;  37  W.  R.  177,  and  {d)  Finley,  In  re,  Clothivorlcers'  Co.,  Ex 
p.  286  {(/),  ante.  parte,  21  Q.  B.  D.  475;  57  L.  J.,  Q.  B. 

(s)  l^tacnj  V.  mU,  69  L.  J.,  Q.  B.  796  626  ;  60  L.  T.  134  ;  37  W.  R.  6— C.  A.  ; 

(not  elsewhere  reported),  per  Pliillimore,  Shihon,  Ex  parte,  Coch,  In  re,  20  Q.  B.  D. 

J.,  aff.  by  C.  A.,  [1901]  1  K.  B.  660  ;  70  343  ;  57  L.  J.,  Q.  B.  169  ;  36  W.  R.  187  ; 

L.  J.,  K.  B.  435  ;  84  L.  T.  410  ;  49  W.  R.  58  L.  T.  586  ;  Baker,  In  re,  Lupton,  Ex 

390;  8  Manson,  169.  ji7«>Y«",  note  (r),  infra. 

[a)  Bastahle,   In   re.    Trustee,   Ex  parte,  (r)  Baler,  Lire,  Lupton,  Ex  parte,  [l^QY] 

[1901,  June  7]  2  K.  B.  518;  70  L.  J.,  2  K.   B.  628;  70  L.   J.,  K.  B.   856;  85 

K.   B.   784  ;    84  L.  T.  825  ;    49  W.  R.  L.  T.  33  ;  49  W.  R.  691  ;   2  Manson,  279 

561.  — C.  A.  (leave  to  appeal  refused). 
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Cn.vil.  s.  11.  witliout  serving  any  one  but  the  mortgagee  apply  for  an  order  putting 
jiaiikritptcy     ^\^q  moTt2:a2:eo  to  Ill's  election  whether  ho  would  accept  an  order  vest- 

of  LiKscc  ..  .  

{Disclaimer  of  ing  the  house  in  him,  subject  to  the  liabilities  in  respect  of  it  to 

; '- —  which  at  the  date   of   the  filing  of   the  petition  the  bankrupt  was 

Order  m  Subject  Under,  or  be  excluded  from  all  interest  in  or  security  in  the 

favour  of         property :  that  in  such  a  case  the  Court  has  a  discretion  as  to  the 
Lessors.  i      x       ./  ^  .  .  , 

persons  who  are  to  be  served  with  notice  of  the  application  ;  but  that 

if  the  lessee  is  not  served,  he  is  not  prejudiced  by  the  order,  but  may 

afterwards  apply  for  a  vesting  order  himself  in  case  the  mortgagee 

by  sub-demise  does  not  accept  a  vesting  order. 

But  the  enactment  is  subject  to  the  following  restrictive  proviso : — 


Proviso 

restricting 
Vesting  Order 
in  favour 
of  Sub-lessee, 
or  Mort- 
gagee by- 
demise. 


Provided  always,  that  where  the  property  disclaimed  is  of  a  leasehold 
nature,  the  Court  shall  not  make  a  vesting-  order  in  favour  of  any  person 
claiming  under  the  bankrupt,  whether  as  under-lessee  or  as  mortgagee  by 
demise,  except  upon  the  terms  of  making  such  person  subject  to  the  same 
liabilities  and  obligations  as  the  bankrupt  was  subject  to  under  the  lease 
in  respect  of  the  property  at  the  date  when  the  bankruptcy  petition  was 
filed,  and  any  mortgagee  or  under-lessee  declining  to  accept  a  vesting 
order  upon  such  terms  shall  be  excluded  from  all  interest  in  and  security 
upon  the  property,  and  if  there  shall  be  no  person  claiming  under  the 
bankrupt  who  is  willing  to  accept  an  order  upon  such  terms,  the  Court 
shall  have  power  to  vest  the  bankrupt's  estate  and  interest  in  the  property 
in  any  person  liable  either  personally  or  in  a  representative  character,  and 
cither  alone  or  jointly  with  the  bankrupt  to  perform  the  lessee's  covenants 
in  such  lease,  freed  and  discharged  from  all  estates,  incumbrances,  and 
interests  created  therein  by  the  bankrupt. 


Modification 
of  Proviso 
by  Court. 


A  mortgagee  by  demise,  therefore,  by  taking  a  vesting  order  will 
incur  the  very  liability — that  of  the  covenants  in  the  lease — which 
the  substitution  of  a  mortgage  by  demise  for  a  mortgage  by  assign- 
ment was  intended  to  free  him  from. 

By  sect.  13,  however,  of  the  Bankruptcy  Act,  1890  (53  &  54  Yict. 
c.  71),  "the  Court"  [of  Bankruptcy]  "may  if  it  thinks  fit,  modify 
the  terms  prescribed  "  by  the  above  proviso  "  so  as  to  make  the  person 
in  whose  favour  the  vesting  order  may  be  made  subject  only  to  the 
same  liabilities  and  obligations  as  if  the  lease  had  been  assigned  to 
him  when  the  bankruptcy  petition  was  filed  and  [if  the  case  so 
requires]  as  if  the  lease  had  comprised  only  the  property  comprised 
in  the  vesting  order." 

The  general  intention  of  the  Legislature  was  to  interfere  as  little 
as  possible  with  the  rights  of  .the  lessor  and  third  persons,  to  relieve 
the  estate  by  giving  the  lessor  a  right  of  proof,  and  to  relieve  the 
Walker,  In  re.  ^j-ygt^ee  from  personal  liability  ;  and  although  the  Legislature  has  not 
expressly  empowered  the  Court  to  graduate  the  terms  of  the  vesting 
order  to  meet  each  case,  it  has  in  effect  done  so  by  enabling  the  Court 


General 
intention 
of  the  Legis 
lature. 


i 
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to  adopt  sect.  13  of  the  Act  of  1890  if  the  landlord  will  not  do  what  Ch.VII.s.  ii. 
is  right  and  reasonable.  So  it  was  observed  by  Yauffhan  "Williams,  Bani-rKptcij  of 
J.,  in  Walker,  In  re,  Mills,  Ex  parte  (/),  in  which  a  term  was  vested  by  {Disclaimer  of 

order  in  mortgagees  of  a  lease  by  sub-demise  upon  the  mortgagees ^^"^')- 

performing  all  covenants,  but  the  landlord  becoming  bound  to  accept 
a  surrender  upon  six  months'  notice. 

All  persons  named  in  the  sub-section  have  a  right  to  compete  in  parties  to 
claiming  the  order,  and  the  person  who  makes  the  first  application  fipplication 
must  submit  himself  to  the  discretion  of  the  registrar  in  bankruptcy,  Order.  ™° 
and  run  the  risk  that  the  registrar  may  think  that  other  persons 
should  have  notice  of  the  application  {g) . 

A  mortgagee  by  sub-demise  assigning  his  mortgage  to  a  trustee 
for  himself  is  still  liable  to  have  a  vesting  order  made  against  him, 
the  assignment  in  trust  being  as  between  the  mortgagee  and  the 
landlord,  absolutely  void  (h). 

Sect.  55  closes  with  a  provision  that  any  person  injured  by  the  Proof, 
disclaimer  may  prove  his  injury  as  a  debt.  Sub-s.  7. 


(e)  Distress  for  Rent. 

The  early  Bankruptcy  Acts  left  the  landlord's  common  law  remedy  History, 
by  distress  whole  and  intact,  and  goods  in  the  custody  of  a  messenger 
in  bankruptcy  were  more  than  100  years  ago  held  {i)  not  to  be  in 
the  custody  of  the  law  so  as  to  be  exempt  from  distress  under  the 
head  of  exemptions  (/.•).  A  mere  limitation  of  the  distress  to  one 
year's  rent,  first  imposed  in  1826  by  6  Greo.  4,  c.  16,  s.  74,  and 
repeated  in  1849  by  12  &  13  Yict.  c.  106,  s.  129,  was  continued  by 
the  Acts  of  1869  and  1883  in  terms  which  first  afiirm  the  common 
law  right  of  distress,  and  then  limit  the  extent  to  which  the  proceeds 
of  a  distress  may  be  available,  an  amending  Act  of  1890  cutting 
down  this  limit  from  twelve  months'  arrears  of  rent  to  six. 

The  42ud  section  of  the  Act  of  1883  repeats  exactly  sect.  34  of 
the  Act  of  1869.  As  amended  by  sect.  28  of  the  Act  of  1890,  it  is 
as  follows : — 

(1)  The  landlord  or  other  person  to  whom  any  rent  is  due  from  the  Distress  for 
bankrupt  may  at  any  time,  either  before  or  after  the  commencement  of  ^^^  Montlis' 
the  bankruptcy,  distrain  upon  the  goods  or  effects  of  the  bankrupt  for  ^^^^' 
the  rent  due  to  him  from  the  bankrupt,  with  this  limitation,  that  if  such  f^^^ActU 


1890,  s.  28. 


(/)    WaR-cr,   In  re,  3nUs,  Ex  parte,  64  344— C.  A.,  where  see  form  of  order. 

L.  J.,  Q.  B.  783  ;  72  L.  T.  330  ;  2  Man-  (A)  Hepburn,  Ex  parte,  Simfh,  In  re,  38 

son,   60,   319  ;  15  R.   350,  per  Vanghan  W.  R.  744. 

Williams,  J.  (,•)  Phmmer,  Ex  parte,  1  Atk.  103,  per 

[g)  Morgan,  In  re,  22  Q.  B.  D.  592  ;  58  Lord  Hardwicke. 

L.  J.,  Q.  B.  295  ;  60  L.  T.  941  ;  37  W.  R.  {k)  See  post,  Ch.  XI. 
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Cii.VII.  s.  11  distress  for  rent  be  levied  after  the  commencement  of  the  banhrujitcy,  it 
shall  be  available  only  for  six  months'  rent  {I)  accrued  due  prior  to  tlie 
date  of  the  order  of  adjudication,  but  the  landlord  or  other  person  to  whom 
the  rent  may  be  due  from  tlie  bankrupt  may  prove  under  the  bankruptcy 
for  the  surplus  due  for  which  the  distress  may  not  have  been  available. 

(l2)  For  the  purposes  of  this  section  the  term  "  order  of  adjudication  " 
shall  be  deemed  to  include  an  order  («i)  for  the  administration  of  the 
estate  of  a  debtor  whose  debts  do  not  exceed  50/.,  or  of  a  deceased  person 
who  dies  insolvent. 

It  will  be  observed  that  these  words  not  only  do  not  prohibit  a 
distress  by  the  landlord,  but  expressly  allow  it,  and  the  result  would 
seem  to  be  tliat  a  distress  for  more  than  six  months'  arrears  is  not 
made  by  them  illegal  or  excessive,  but  that  they  have  the  effect  of 
making  the  landlord  a  trustee  for  the  trustee  in  bankruptcy  for  the 
surplus  proceeds  of  any  such  distress. 

The  words  "  landlord  or  other  person  "  apply  to  a  person  who  is 
made  landlord  by  an  attornment  clause  in  a  mortgage  deed  {ii),  unless 
the  rent  be  a  sham  rent  agreed  on  for  the  purpose  of  evading  the 
law  of  bankruptcy  (o),  but  not  to  a  gas  company  in  respect  of  gas 
rent(j';),  unless  it  have  special  statutory  powers,  e.g.,  to  recover  the 
gas  rent  "  by  the  same  process  as  landlords  are  by  law  empowered  to 
recover  rent  in  arrear"  {q). 

The  section  has  no  application  to  the  case  where  the  estate  of  a 
deceased  tenant  is  being  administered  as  insolvent  in  the  Chancery 
Division  of  the  High  Court,  but  only  to  the  case  where  such  estate 
is  being  administered  in  bankruptcy  under  sect.  125  of  the  Bank- 
ruptcy Act,  1883,  or  where  the  estate  of  a  living  debtor  whoso  debts 
do  not  exceed  50/.  is  being  administered  under  sect.  122  of  that 
Act.  If  the  estate  be  in  the  course  of  administration  otherwise  than 
under  the  Bankruptcy  Act,  the  landlord  may  distrain  for  six  years' 
arrears  (r). 
Whether  Dis-  There  appears  to  be  some  authority  for  saying  that  a  landlord,  if 
by  Proof.         he  choose  to  prove  for  the  six  months'  rent  for  which  he  might  have 


A  "Landlord 
or  other 
Person." 


Administra- 
tion Order. 


(I)  By  sect.  28  of  the  Bankruptcy  Act, 
1890  (53  &  54  Vict.  c.  71),  it  is  enacted 
that: — 

Sect.  42  of  the  principal  Act,  relating 
to  the  po'wcr  of  a  landlord  to  distrain  for 
rent,  shall  be  read  and  construed  as  if  the 
■words  "  six  months'  rent"  were  substi- 
tuted for  the  words  "  one  year's  rent." 

{))i)  In  bankruptcy  only ;  an  order  in 
the  Chancery  Division  for  adniinistration 
does  not  limit  the  power  of  the  landlord 
to  a  recovery  of  six  months'  rent  only : 
Fryman's  Estate,  In  re,  38  Ch.  D.  468  ; 
57  L.  J.,  Ch.  862  ;  68  L.  T.  872  ;  36 
W.  R.  631. 

(«)  Jaekson,  Ex  parte,  Boives,  In  re,  14 
Oh.  D.  725.     See  also  Williams,  Ex  parte, 


7  Ch.  D.  138  ;  StoeJdon  Iron  Furnace  Co., 
In  re,  10  Ch.  D.  335  ;  Voisey,  Ex  parte, 
Enir/ht,  In  re,  21  Ch.  442  ;  52  L.  J.,  Ch. 
121  ■;  47  L.  T.  362  ;  31  W.  R.  19  ;  but  as 
to  necessity  of  registering  an  attornment 
clause,  see  Ch.  VI.,  Sect.  5,  ante. 

(o)  See  Voisey,  Ex  parte,  ubi  supra. 

{p)  mil,  Ex  parte,  Roberts,  In  re,  6 
Ch.  D.  63;  46  L.  J.,  Bank.  116;  37 
L.  T.  46  ;  25  W.  R.  784. 

ifl)  Birnnnijham  Gaslight  Co.,  Ex  parte, 
L.  R.,  11  Eq.  615;  40  L.  J.,  Bank.  52; 
24  L.  T.  639  ;   19  W.  R.  603. 

(r)  Fri/inati\^  Estate,  In  re,  38  Ch.  D. 
468;  57' L.  J.,  Ch.  862;  58  L.  T.  872  ; 
36  W.  R.  631  ;  per  Cbitty,  J. 


Sect.  11. — Bankruptcy  of  Lessee.  317 

distrained,  loses  the  right  of  distress  for  such  rent  (s) ;  and  it  seems,  Ch.VII.  s.  11. 
at  any  rate,  that  he  cannot  prove  and  distrain  for  the  same  amount    ^ankriqjtcy 

of  rent.  (Distress  for 

Distress  is  not  such  a  "legal  process  "  as  can  he  restrained  by  the 


Court  under  sect.  10,  suh-sect.  2,  of  the  Bankruptcy  Act,  1883  (f),  ^g^^J^ 
and  it  can  be  fully  proceeded  with,  notwithstanding  that  a  receiver  is  paramount. 
in  possession  of  the  bankrupt's  property  («). 

If  the  goods  be  sold  by  the  trustees  and  removed  from  the  premises  Landlord 
before  the  landlord  has  distrained  upon  them,  he  has  no  ris-ht  to  ™f ^  "°*^ 

lollow  tll6 

follow  them  for  the  purpose  of  distress,  but  loses  his  preferential  Woods, 
right  altogether  {.r) . 

If  the  goods  distrained  be  left  unsold,  and  found  in  the  order  and  Benefit  of 
disposition  of  the  bankrupt  at  the  commencement  of  the  bankruptcy,  b  ^teavin^^*^ 
they  will  pass  to  the  trustee  by  the  order  and  disposition  clause  of  the  Gioods  with 

Bankruptcy  Act  (//).  ^  Bankrupt. 

The  limitation,  that  distress  is  applicable  to  six  months'  rent  only.  Third  Party 
protects  the  goods  of  the  bankrupt  only,  and  not  the  ffoods  of  a  third  ?°*  protected 

,  1-1  1  ,1  .  PIT  bytheLimi- 

party  which  may  be  on  the  premises  of  the  bankrupt.     This  follows  tation. 
from  the  very  words  of  the  section,  which  limit  only  "  such  distress," 
i.e.,  distress  on  the  goods  of  the  bankrupt,  and  from  the  case  in  which 
it  was  held  that  property  which  the  bankrupt  tenant  had  mortgaged 
was  liable  to  distress  in  full  (;:) . 

The  landlord's  right  to  distrain  for  rent  accruing  due  after  the  Distress  for 
order  of  adjudication  is  quite  unaffected:  for  such  rent  (though  Ad  \*  i^^^  f'**^'^ 
payable  in  advance),  if  the  trustee  do  not  disclaim  the  lease,  or  if  the 
trustee  continue  in  possession,  the  landlord  may  distrain  in  full  (a)  ; 
otherwise,  as  was  observed  by  Bacon,  C.J.,  a  trustee  in  bankruptcy 
might  make  use  of  a  man's  property  without  paying  any  rent  for  it, 
and  snap  his  fingers  at  him.  For  the  rent  due  for  not  more  than  six 
months  between  any  day  of  payment  and  the  day  of  commencement 
of  bankruptcy  the  landlord  may  distrain  not  only  by  virtue  of  the 
Banki'uptcy  Act,  but  by  virtue  of  the  Apportionment  Act  {b). 

Payment  by  a  tenant,  after  an  act  of  bankruptcy,  of  rent  to  avoid  Payments  to 
a  distress  is  valid  (c),  and  a  person  who  paid  out  a  distress  has  been  ^^j^^  Distress 

(«)   Grove,  Ux  parte,!  Afk.  105, -pcrljOTd  574. 

Hardwicke,  in  1739.     See  Eobson,  p.  303,  (.r)  BradijU  v.  Bale,  1  Bro.  C.  C.  427. 

where  it  is  said  that  the  landlord  "  must  (//)   Ex  jjarte  Shtittlcworth,  Re  Beam,    1 

make  his  election  to  waive  either  his  i^roof  D.  &  C.  223. 

or  distress."     But  in  Ex  parte  Grove,  the  [z]  Broelchhurst  v.  Laive,  7  E.  &  B.  176  ; 

rights  of  a  vendee  came  in  question,  and  26  L.  J.,  Q.  B.   107,  agreed  with,  and  its 

in  Ex  parte  Bevbie,  Cooke,  B.  L.   201,  it  principle  explained,  in.  liailton  v.  TFood  15 

was  said  by  I;ord  Bathurst,  that  that  was  App.  Cas.  363— P.  C.                               ' 

the  ground  of  decision.     On  principle,  it  («)  Hale,  Ex 2)arte,  Biinis,  lure,  1  Ch.  D 

is  submitted  that  this  question  ought  to  285  ;  45  L.  J.,  Bank.  21  ;  33  L.  T.  706  ; 

be  determined  in  favour  of  the  landlord.  24  W.  R.  300. 

{t)  Ex  parte   Biriiiinr/Ziain   GasH^/U  Co.,  (Ij)  Howell,  In  re,  Mandlebera,  Ex  parte 

L.  R.,  11  Eq.  615  ;  46  L.  J.,  Bank.  52.  [1895]  1  Q.  B.  844;  64  L.  J.,  Q    B   454  • 

(m)  Ex  parte  Till,  In  re  Mayheiv,  L.  R.,  72  L.  T.  472  ;  43  W.  R.  447 

16  Eq.  97  ;  42  L.  J.,  Bank.  84  ;  21  W.  R.  (t)  Stevenson  v.  IFood,  5  Esp.  200. 
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held  entitled  to  be  recouped  in  full  out  of  the  bankrupt's  estate  before 
the  creditors  received  any  dividend  (d). 

A  landlord  of  a  farm  cannot,  by  entering  into  an  agreement  with 
his  tenant  after  bankruptcy  not  to  distrain  on  the  terms  of  taking 
over  the  dead  stock  at  a  valuation  (tliough  the  agreement  is  beneficial 
to  the  estate),  obtain  a  larger  amount  for  arrears  of  rent  than  the 
six  months'  rent  allowed  by  the  Bankruptcy  Acts  as  above  stated  {c) . 

Where  a  landlord  had,  on  an  assignment  of  the  lease,  assented  to 
a  readjustment  in  the  mode  of  paying  the  rent,  and  the  tenant  made 
default  in  payment  at  the  reduced  rate,  and  afterwards  became 
bankrupt,  when  the  landlord  distrained  for  the  full  rent,  the  Court 
held  that  the  tenant's  trustee  in  bankruptcy  could  not  recover  from 
the  landlord  the  difference  between  the  full  and  reduced  rent,  the 
landlord's  rights  having  revived  on  non-performance  by  the  tenant  of 
the  terms  of  the  agreement  (,/). 

By  sub-sect.  4  of  sect.  1  of  the  Preferential  Payments  in  Bank- 
ruptcy Act,  1888  (51  &  52  Vict.  c.  62),  it  is  provided  that  :— 

In  the  event  of  a  landlord  or  other  person  distraining  or  having  dis- 
trained  on  any  goods  or  effects  of  a  bankrupt  or  a  company  being  wound 
up  within  three  months  next  before  the  date  of  the  receiving  order  or  the 
winding-up  order  respectively,  the  debts  to  which  priority  is  given  by  this 
section  [ff)  shall  be  a  first  charge  on  the  goods  or  effects  so  distrained  on, 
or  the  proceeds  of  the  sale  thereof.  Provided,  that  in  respect  of  any 
money  paid  under  any  such  charge  the  landlord  or  other  person  shall  have 
the  same  rights  of  priority  as  the  person  to  whom  such  payment  is  made. 


Action  for 
Rent. 


See  this  section  discussed,  post,  Ch.  XL,  Sect.  16. 

(f)  Action  or  Proof  for  Rent,  ^c. 

The  bankruptcy  of  a  lessee  has  relation  back  to  the  act  of  bank- 
ruptcy ;  but  in  the  peculiar  case  of  Stci)i  v.  Po/>e  {//)  it  was  held  that 
an  assignee  under  an  assignment  which,  being  for  the  benefit  of 
creditors,  was  an  act  of  bankruptcy,  was  liable  to  pay  rent  sued  for 
in  an  action  which  did  not  come  on  for  trial  till  after  the  lessee  had 
been  adjudicated  bankrupt  and  the  trustees  in  bankruptcy  had  dis- 
claimed the  lease,  inasmuch  as  the  bankruptcy  which  followed  the  act 


1 


(d)  Bx,  parte  Eennard,  21  L.  T.  684. 
The  payment  was  at  the  request  of  certain 
creditors. 

{e)  Griffith,  In  re,  Official  Eccciver,  Ex 
parte,  66  L.  J.,  Q.  B.  763  ;  4  Manson, 
217. 

(/)  Smith  and  Hartogg,  In  re.  Official 
Eccciver,  Ex  parte,  73  L.  T.  221  ;  44  W.  R. 
79  ;  2  Manson,  400  ;  15  R.  641,  per 
Vaughan  Williams,  J. 


{g)  Shortly,  the  debts  are  twelve  months' 
rates  and  taxes  ;  wages  or  salary  of  any 
clerk  or  servant  for  services  for  four 
months  before  receiving  order,  not  exceed- 
ing 50/.  ;  and  wages  of  any  labourer,  not 
exceeding  25/.,  for  services  for  two  months 
before  receiving  order. 

\h)  Stein  V.  Pope,  [1902]  1  K.  B.  595  ; 
71  L.  J.,  K.  B.  322— C.  A.,  affirming 
judgment  of  Darling,  J. 


il 
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of  banki'uptcy  had  not  the  effect  of  releasing  the  liability  for  rent  as  Ch.VII.  s.  li. 
between  the  lessor  and  the  assignee  existing   at   the  time  of  writ    '^ifi'^^ff/ 

issued.  ^^Enii)"'' 

Bj  Eule  19  of  the  second  schedule  of  the  Banhniptcy  Act,  1883, 


re-enacting  sect.  35  of  the  Act  of  1869,  "  when  any  rent  falls  due  at  -^^°^  ^  °^ 
stated  periods,  and  the  receiving  order  is  made  at  any  time  other  ^^^^^^ 
than  one  of  those  periods,  the  person  entitled  to  the  rent  may  prove 
for  a  proportionate  part  thereof  up  to  the  date  of  the  order  as  if  the 
rent  grew  due  from  day  to  day." 

We  have  already  seen  that  a  landlord  may  distrain  for  six  months'  Proof  for 
rent  only,  but  may  prove  under  the  banki'uptcy  for  the  surplus  due  jj^^(i^ition  to 
for  which  the  distress  may  not  have  been  available  (/),  and  discussed  Distress. 
the  question  how  far  the  distress  is  barred  by  proof  {k) . 

As  to  proof  for  injury  by  disclaimer,  it  is  provided  by  sub-sect.  7  Proof  for 
of  sect.  55  of  the  Bankruptcy  Act,  1883,  that :—  ctckimer. 

"  Any  person  injured  by  the  operation  of  a  disclaimer  under  this 
section  shall  be  deemed  to  be  a  creditor  of  the  bankrupt  to  the  extent 
of  the  injmy  and  may  accordingly  prove  the  same  as  a  debt  against 
the  bankruptcy." 

This  sub-section  re-enacts  part  of  sect.  23  of  the  Act  of  1869.  A 
lessor  suffering  by  the  disclaimer  of  a  lease  of  partnership  premises 
may,  as  was  held  under  that  section,  prove  against  the  separate 
estate  of  each  partner  for  the  injmy  (/),  and,  as  was  also  held,  if 
disclaimed  premises,  let  for  a  term,  can  only  be  re-let  at  a  reduced 
rent,  the  landlord  is  entitled  to  prove  for  the  difference  between  the 
present  worth  of  the  agreed  rent  for  the  term,  or  for  the  period  at 
which  it  may  be  by  option  determinable  (m),  and  the  present  worth 
of  the  letting  value  for  the  same  period  {n) . 

Arrears  of  rent  may  be  set  off  by  the  landlord  against  a  claim  by  Set- off  of 
trustees  in  bankruptcy  as  outgoing  tenants  for  growing  crops,  &c.,  by  ^^^^  agamst 
the  custom  of  the  county  of  Norfolk  (o),  and  also  by  virtue  of  the  Right. 
Apportionment  Act,  1870  (p). 

{i)  Ante,  p.  315.  Se  Side,  L.  R.,  7  Cli.  28  ;  41  L.  J.,  Bank. 

{k)  Ante,  p.  316.  5  ;  25  L.  T.  609  ;  20  W.  R.  105. 

(0  i:x  parte  Corhett,  Re  Shand,  14  Ch.  ^  ^^^  ''}^l£^'\  ^^ol'^^il^'f.  Corporation, 

D.' /22  ;  49  L.  J.,  Bank.  74  ;  42  L.'  T.  164  ;  f"  "'V^  L  V  JlQ  •  '4I  W     R     52 V  2 

28  W.  R.  069-C.  A.  if '   '^  tk^                '         ^'                  ' 

Manson,  301. 

Am)Ex  parte   Blake,   Re    McEinni,    11  u)   Wilson,   In    re.    Lord  Eastings,    Ex 

Ch  D   572 ;  40  L.  T.  859  ;  27  W.  R.  901  pa)-t„  62  L.  J.,  Q.  B.  628 ;  10  M.  B.  R. 


-C.  A. 


219. 


(w)  Ex  parte  Lhjnvi  Coal  and  Iron  Co.,  {p)  lb. 


320 


Chap.  VII. — Assignment,  Bankruptcy,  Death,  etc. 


Ch.VII.  s.  12. 

Marriage 

{Of  Foil  ale 

Lessor). 


Interest  of 
Husband  in 
Wife's  Free- 
holds. 


Tenancy  by 
the  em'tesy. 


Arrears  of 
Rent  and 

Breaches  of 
Covenant 
before  the 
Marriage. 
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Sect.  12. — Marriage. 
(a)   Of  Female  Lessor  (q). 

The  law  of  this  subject  has  been  revolutionised  by  the  Married 
Women's  Property  Act,  the  effect  of  which  has  been  already  given 
(ante,  Ch.  I.,  Sect.  23),  and  it  is  only  necessary  here  shortly  to  state 
the  effect  of  the  law  before  that  Act. 

At  common  law  a  husband  took  a  freehold  interest  during  the 
covertiu'e  in  such  of  his  wife's  freeholds  of  inheritance  as  were  not 
jmt  into  settlement  before  the  marriage,  and  he  miglit  dispose  of  such 
freehold  interest  by  deed  without  her  concurrence  (r). 

Tenancy  by  the  curtesy,  however,  appears  to  have  survived  the 
Married  "Women's  Property  Act,  and  if  the  husband  have  issue  by  his 
wife  born  alive,  who  might  by  possibility  have  inherited,  he  will  still 
become  tenant  by  the  cm-tesy  for  his  life  of  her  freeholds  of  inheri- 
tance (including  estates  tail)  (s).  But  such  title  is  only  initiate  during 
her  life,  and  will  not  merge  any  term  of  years  to  which  he  may  be 
entitled  in  his  own  right  (f).  Unless  he  becomes  tenant  by  the 
curtesy  he  cannot  distrain  or  sue  for  rent  of  the  wife's  freeholds  which 
accrues  after  her  death  under  a  demise  made  by  his  wife  and  himseK, 
or  by  him  on  her  behalf  (») .  If,  however,  the  lease  was  made  by  him 
in  his  own  name  only,  the  tenant  would  be  thereby  estopped  from 
denying  his  title  to  the  subsequent  rent  during  the  continuance  of  the 
tenancy  {u). 

Arrears  of  rent  and  other  debts  due  to  a  female  lessor  before  her 
marriage,  and  breaches  of  covenant,  trespasses,  &c.,  before  then  com- 
mitted, were  at  common  law  choses  in  action,  which  could  only  be  sued 
for  by  the  husband  and  wife  jointly,  and  not  by  the  husband  alone  (.r) ; 
nor  by  the  wife  alone  (//) . 

At  common  law  if  a  feme  sole  made  a  lease  at  wiU,  or  was  lessee 
at  will,  and  afterwards  married,  the  marriage  was  no  determination 
of  her  will,  so  as  to  make  the  lease  void ;  nor  could  she  herself, 
without  the  consent  of  her  husband,  determine  the  lease  in  either 
case  (~)  ;  but  the  Married  Women's  Property  Act  would  seem  to  give 
this  right.  Where  the  husband  and  wife  made  a  lease  for  years  by 
indenture  of  the  wife's  lands,  reserving  rent,  and  the  lessee  having 


{q)  And  see  ante,  p.  48. 

(;•)  Tiobd-tson  v.  Xorris,  11  Q.  B.  916. 

(.f)  Co.  Lit.  29  a— 30  b  ;  Burton,  Comp. 
BS.  348—355. 

(t)  Jones  V.  Dalies,  5  H.  &  N.  7G6  ;  29 
L.  J.,  Ex.  378;  31  Id.  IIG. 

(«)  m/l  V.  Saunders,  2  Bing'.  112  :  S.  C. 


(in  en-or),  4  B.  &  C.  529  ;  7  D.  &  R.  17  ; 
9  Moore,  238 ;  1  C.  &  P.  80  ;  4  L.  J., 
K.  B.  2  ;  28  R.  R.  375  ;  Howe  v.  Scarrott, 
and  Sharp  v.  Scarrott,  5  H.  &  N.  723  ;  28 
L.  J.,  Ex.  325. 

(j:)  Milner  v.  Mihies,  3  T.  R    631. 

{ij)  CaudellY.  Shaw,  4  T.  R.  361. 

{:)  Bac.  Abr.  tit.  Baron  and  Feme  (E.). 


I 
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entered,  the  husband  before  any  day  of  payment  died ;  upon  which  Ch.VII.  s.  12. 
the  wife  took  a  second  husband,  and  he  at  the  day  accepted  the  rent      ^^"^7}"0c- 

'       _  .  ("./  I'emalc 

and  died :  it  was  held,  that  the  wife  could  not  avoid  the  lease  ;  for      lesnor). 


that  by  her  second  marriage  she  had  transferred  the  power  of  avoiding 
it  to  her  husband,  and  his  acceptance  of  the  rent  had  bound  her,  as  her 
own  before  such  marriage  would  have  done  ;  for  he,  by  the  marriage, 
succeeded  into  the  power  and  place  of  his  wife,  and  what  she  might 
have  done,  either  as  to  aflfirming  or  avoiding  the  lease  before  marriage, 
the  husband  might  do  after  the  marriage  {a). 

(b)   Of  Female  Lessee. 

Marriage  was  a  gift  in  law  to  the  husband  of  all  the  wife's  chattels  Effect  of 
real  (not  put  into  settlement), — as  a  term  for  years  in  right  of  his  theTeas^ehold 
wife  ;  of  which  he  alone  might  dispose,  or  forfeit,  or  they  may  be  Interest  of 
extended  for  his  debts  (/>).  If  he  sub-let  any  of  them  in  his  own 
name  only,  the  rent  belonged  to  his  executors  or  administrators,  and 
not  to  the  wife  as  survivor  {c) .  He  might  even  dispose  of  them  by 
deed  to  take  effect  on  his  death  to  the  exclusion  of  the  wife  {d).  If 
lands  were  demised  to  a  man  and  his  wife,  and  the  husband  alone 
made  an  under-lease,  he  alone  might  sue  a  third  person  for  an  injury 
to  the  reversion  {e).  If  a  husband  agreed  to  grant  an  under-lease  of 
the  wife's  term  of  years,  such  agreement  was  a  good  disposition  in 
equity  of  the  term,  and  would  bind  the  wife  in  case  of  the  husband's 
death  without  granting  the  lease  (/).  But  a  husband  could  not 
assign  his  wife's  reversionary  interest  in  leaseholds,  if  that  interest 
was  of  such  a  nature  that  it  could  not  possibly  vest  in  the  wife  in 
possession  during  the  coverture  [g). 


Sect.  \^.— Death. 

(a)    Death   of  Lessor. 

In  case  of  the  death  of  the  lessor  before  the  commencement  of  the  Law  before 
Land  Transfer  Act,  1897  (60  &  61  Vict.  c.  65),  on  1st  January,  1898,  ^^l^CTm. 
all  the  reversions  of  the  lessor,  together  with  the  rest  of  his  real 
estate,  devolved  on  his  devisees  to  the  extent  of  any  express  devise 
of  them  whether  specific  or  residuary,  and  in  the  case  of  no  such 
express  devise,  on  his  heir-at-law  or  co-heiresses,  as  the  case 
might  be. 

[a)  Bac.  Abr.  tit.  Leases  (C).  (r/)  Herhin  v.    Chard,   Poph.    96;   Grute 

(6)  Bac.  Abr.  tit.  Baron  and  Feme  (C.  2),  v.  Locroft,  Cro.  Eliz.  287. 

^^•]\  ^        _  {e)    Wallis  V.  Harrison,  5  M.  &  W.  142  ; 

[c)  Com.  Dig.  tit.  Barcn  and  Feme  (E.  2) ;  7  Dowl.  395. 

Co.   Lit.   46  b,  361  a;   1   RoU.  343,  1.  15  ;  (/)  Drwev.  Dmison,  6  Ves.  385. 

Mlaxton  v.  Heath,  Poph.  145.  (e/)  Da,,  y.  Ftd>erli/,  5  H.  L.  Cas.  388. 

L.T.  21 
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The  effect  of  the  Land  Transfer  Act,  1897,  s.  1,  is  that  the 
reversions  devolve  on  the  personal  representatives  of  the  lessor,  that  is, 
on  his  executors  or  administrators  {h),  who,  however,  hold  them  only 
in  trust  for  the  persons  beneficially  entitled,  that  is  for  the  devisee, 
heir-at-law  or  co-heiresses,  as  the  case  may  he,  to  whom  they  are 
bound  by  sect.  3  of  the  Act  to  transfer  them,  at  any  time  after  the 
expiration  of  one  year  from  the  death  on  an  order  of  the  Court 
(which  the  Coiu't  may  make  "if  it  thinks  fit"),  and  are  entitled  to 
transfer  it  at  any  time  after  the  death,  if  they  so  please. 

It  was  held  before  this  Act,  that  where  a  covenant  of  the  lessee, 
which  runs  with  the  land,  has  been  broken  after  the  death  of  the 
lessor,  the  right  of  action  is  vested  in  the  person  then  legally 
entitled  to  the  reversion  (/)  ;  that  a  qualified  lieii'  is  entitled  to  the 
rents  and  profits  of  realty  which  accrue  between  the  death  of  the 
ancestor  and  the  birth  of  the  ancestor's  posthumous  and  only  child, 
whether  such  rents  be  actually  received  before  such  birth  or  not  (/) ; 
and  that  if  there  had  been  a  breach  of  the  lessor's  covenants  in  his 
lifetime,  his  heir  was  liable  if  named,  if  the  covenant  were  real,  in 
respect  of  his  assets  by  descent ;  and  that  he  might  be  sued  as  an 
assignee  of  the  reversion  (/.) . 

It  must  be  borne  in  mind,  that  where  the  lessor  was  himself  a 
lessee,  the  devolution  of  the  reversion  expectant  on  the  determination 
of  his  sub-lease  was  always  on  his  personal  representatives. 


What  goes  to 
Executors. 


Assent  to 
Bequest  of 
Leasehold. 

Effect  of 
Probate. 


(b)  Death  of  Lessee. 

On  the  death  of  a  lessee,  his  executors  and  administrators  are 
entitled,  by  virtue  of  their  office,  to  all  his  leaseholds,  as  well  as  to 
all  other  his  chattels  real  and  personal,  notwithstanding  a  specific 
bequest  of  any  of  them  to  another  person. 

A  legatee  of  leaseholds  has  no  complete  title  until  one  or  more 
of  the  executors  has  assented  to  the  bequest  (/). 

The  right  of  an  executor  to  tlie  personal  estate  and  effects  of  his 
testator  (including  chattels  real  and  choses  in  action)  is  derived  from 
the  will,  of  which  the  probate  is  merely  evidence  {m).  He  is  legally 
possessed  from  the  time  of  the  testator's  death,  and  before  obtaining 
probate  {n) .     The  validity  of  letters  of  administration  cannot  be  dis- 


(/()  As  to  who  is  entitled  to  rej^resent 
an  intestate  landlord  during'  the  period 
between  his  death,  and  ju-i-ant  of  letters  of 
administration,  see  p.  55,  ante. 

(i)  Com.  Dig.  tit.  Covenant  (B.  3). 

ij)  Richards  v.  Ilkhards,  1  Johns.  754  ; 
29  L.  J.,  Ch.  836. 

(A)  Derislet/  v.  Cusianvi',  4  T.  R,  7o. 


(/)  Ante,  Ch.  I.,  Sect.  27. 

{m)  Hrnshc's  case,  9  Co.  R.  38  a  ;  Fem- 
herton  v.  Chapman,  7  E.  &  B.  218  ;  26  L.  J., 
Q.  B.  120. 

(w)  Smith  V.  2LUlvs,  1  T.  R.  480  ;  Hoc 
d.  Bindall  v.  Summrrsft,  2  W.  Blac.  692  ; 
5  Burr.  2608. 
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puted  on  the  ground  that  there  is  a  -will,  without  first  getting  them  Ch.VII.  s.  13. 
recalled  by  the  Court  of  Prohate  (o) .  i>£<'^^  (fif 

The  right  and  power  of  an  administrator  is  derived  wholly  from 


the  letters  of   administration  (^j).      He  cannot  bind  the   testator's  ^^*^*j^^^jg°.,^_ 
estate  by  assenting  to   any   application   or  disposal  thereof,  before  tion. 
obtaining  letters  of  administration  ;  which  do  not  relate  back  (q).    An 
executor    de   son    tort,    to    whom    administration    is   subsequently 
granted,  may  repudiate  an  agreement  made  by  him,  to  surrender  a 
term  of  years  vested  in  the  intestate  (r). 

If  a  testator  die  possessed  of  a  term  of  years,  it  will  vest  in  his  Executor 
executor,  who  cannot  waive  it  although  it  be  worth  nothing  ;  for  he  ^ate  "annot 
must    renounce  the  executorship  in  toto,  or   not  at   all  (.s) .     If  he  renounce 
assign  it,  or  assent  to  a  specific  bequest  of  it,  he  may  thereby  be  guilty 
of    a  devastavit,  to  the  extent  of  its  real  value.     Terms  of  years 
belonging  to  a  testator  or  intestate  vest  in  his  executor  or  administra- 
tor without  any  entry  (f) . 

In  the  case  of  a  tenancy  from  year  to  year  as  long  as  both  parties  Executor  of 
please,  if  the  tenant  die  the  tenancy  does  not  come  to  an  end  by  the  Yea'r°to  YeTr. 
death  of  the  tenant,  but  his  personal  representative  has  the  same 
interest  in  the  land  as  he  had  (t<),  and  though  this  has  not  been 
quite  expressly  laid  down,  the  continuing  interest  does  not  expire 
at  the  end  of  the  current  year  of  the  tenancy  without  notice,  but 
continues  until  the  expiration  of  notice  to  determine  the  tenancy 
given  by  or  to  the  personal  representatives  (.r).  Modern  prece- 
dents generally  e.r  ahundantl  cauteld  provide  expressly  that  the  word 
"  tenant  "  shall  include  the  executors,  &c.,  of  a  tenant  or  to  the 
like  effect. 

Any  one  of  several  executors,  without  the  concurrence  of  the  others,  Power  of  one 
has  power  to  assign  the  whole  of  the  testator's  term  and  interest  in  Executor? 
all  or  any  of  his  leasehold  property  {y)  ;  but  not  after  either  of  them 
has  assented  to  a  bequest  of  such  property  to  a  legatee  {z) . 

An  action  for  rent,  which  became  due  in  the  lifetime  of  the  lessor.  Actions  by 
may  be  brought  by  his  executor  or  administrator.     So  he  may  sue 
the  lessee  for  breach  of  a  covenant  not  to  fell,  stub  up,  lop  or  top 
timber  trees,  excepted  out  of  the  demise,  the  breach  having  been 

(o)  Prosser  v.    Wagner,    1   C.  B.,  N.    S.  {ti)  Doc  d.  Shore  v.  Por^f /•  (administra- 

289  ;  26  L.  J.,  C.  P.  81.  tor),  3  T.  R.   13  ;   1  R.  R.  626  ;  James  v. 

(js)   Shep.  Touch.  474.  Bean,   11  Ves.   391  ;  Mackay  v.   MacJcreth 

(q)  2Iorgan  v.  Thomas,  8  Exch.  302.  (demise  to  tenant,  his  executors,  &c.),  4 

(r)  Boe  d.  Hornhj  v.  Glcvn,  1  A.   &  E.  Doug.  213  :  Eex  v.  Great  Glenn,  5  B.  &  Ad. 

49  ;  3  L.  J.  (N.  S.),  K.  B.  158  ;  40  R.  R.  188  ;  2  L.  J.  (N.  S.),  M.  C.  14. 

251 

(s)  BeUier   v.    Cashard,   1    Sid.    266  ;    1  S/^1-^'°'p    ?""   Executors     voL    i., 

Ley.   127  ;  Ricbcry  v.  Sfenns,  4  B.   &  Ad.       Y'  ^^\ "*^°^  ^f'^t!'  l\^r^fK'  -  ^'^'- 
244_  2o,  and  see  post,  Ch.  VIH.,  Sect.  /. 

{t)    WoUaston  v.   HakewiU,   3   M.    &  G.  (y)  Hcu-ki'^s    v.    WiUiams,    10    W.    R. 

297  ;    Atkins  v.  monphrey,  2  C.  B.   654  ;       692,  Q.  B. 
3  D.  &  L.  612.  [z]  Cole,  Ejec.  529,  530. 

21  (2) 


Executor.s. 
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committed  in  tlie  lifetime  of  the  lessor  (a) .  So  the  executor  of  a 
teufiut  for  life  may  sue  for  breach  of  a  covenant  to  repair,  committed 
by  the  lessee  in  the  lifetime  of  the  testator  (b). 

As  to  distresses  by  executors  or  administrators,  see  Ch.  XI., 
Sect.  3  (d) . 

An  executor  or  administrator  may  be  charged  as  such  for  arrears 
of  rent  due  from  the  deceased,  so  far  as  he  has  assets,  but  by  the 
operation  of  the  Administration  of  Estates  Act,  1869  (32  &  33  Yict. 
c.  46)  (Hinde  Palmer's  Act),  the  lessor  is  not  entitled  to  any  priority 
over  other  creditors  (c). 

An  executor  de  son  tort  is  liable  merely  on  proof  that  the  term 
vested  in  him  as  such  (d).  For  subsequent  rent  he  may  be  charged 
either  as  executor  or  administrator,  dming  the  term  (e),  or  personally 
as  an  assignee  of  the  term,  if  he  has  entered  to  take  possession  of  the 
demised  premises  (/).  An  executor  de  son  tort  is  liable  as  assignee 
upon  the  covenants  of  a  lease,  and  the  executor  of  an  executor  de  son 
tort  may  himself  become  executor  de  son  tort  in  respect  of  the  estate 
of  the  original  estate.  Where  the  father  was  executor  de  son  tort  with 
regard  to  a  lease,  and  the  son  upon  his  death  acted  as  agent  to  the 
mother  till  her  death,  and  then  continued  in  possession  of  the  lease 
for  the  benefit  of  himself  and  the  other  children,  it  was  held  that 
he  became  assignee  of  the  lease,  and  liable  upon  the  covenants 
therein  (g). 

The  husband  of  an  executrix  or  administratrix  could  not  before 
the  Married  Women's  Property  Act,  be  sued  alone  as  assignee  of  the 
term  (h),  and  by  sect.  18  of  that  Act  the  executrix  or  administratrix 
can  be  sued  alone. 

An  executor  or  administrator  of  an  assignee  testator  may  discharge 
himself  from  personal  liability  as  assignee  of  the  term  by  an  assign- 
ment over,  even  to  a  pauper  (/) ;  and  if,  not  having  a  sufficiency  of 
assets,  he  do  not  so  assign,  after  first  offering  to  sui'render,  he  cannot 
throw  the  resulting  loss  uj)on  beneficiaries  (/:)  ;  for  it  was  not  only 
his  legal  and  moral  right  so  to  assign,  but  his  duty,  as  trustee  for 
others  (/). 


(a)  Raymoml  v.  Fitch,  2  C,  M.  ifc  E. 
588  ;  5  L.  J.  (N.  S.),  Ex.  4.-) ;  41  R.  K. 
797. 

(«)  Rickets  V.  Weaver,  12  M.  &  W.  718  ; 
Noble  V.  Cass,  2  Sim.  343. 

(<■)  Shirrrffv.  Hastings,  6  Ch.  D.  610: 
25  W.  R.  842. 

(rf)  Panllv.  Simpson,  9  Q.  B.  365.      - 

\e)  Coghil  v.  Freelove,  3  Mod.  3'2o  ; 
Pitcher  V.  Tovey,  4  Mod.  71  ;  1  Wras. 
Saund.  241  b,  note  (5). 

(/)  Rendallv.  Andrea;,  61  L.  J.,  Q.  B. 
630  :  and  p.  326,  infra. 

In  some  early  cases  it  was  held  that 


entry  was  not  a  condition  precedent  of 
liability.  See  WoUaston  v.  Hakeivill,  3 
M.  &  G.  297  ;  Green  v.  Ld.  Listowell,  2 
Ir.  L.  R.  384  ;  Ackland  v.  Pring,  2 
M.  &  G.  937. 

(-/)  Williams  V.  males,  L.  R.,  9  C.  P. 
177  ;  43  L.  J.,  C.  P.  80 ;  30  L.  T.  20  ; 
22  W.  R.  317. 

{h)  Kearsley  v.  Oxley,  2  H.  &  C.  896. 

[i)  Pitcher  y.  Tovci/^  4  Mod.  71  ;  Taylor 
V.  Shion,  1  B.  &  P.  21  ;  4  R.  R.  759. 

(k)  Poirley  v.  Adams,  4  Myl.  &  Cr.  634, 
per  Lord  Cottenham,  C. 

(0  lb. 
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The  executor  of  a  lessee  testator,  however,  continues  liable  ou  the  ch.VII  s  13 
covenants  of  the  testator,  notwithstanding  assignment  {)n).  Death  {of 

Where   an   executor  is  personally  liable  for  rent,  his  liability  is  !!!_ 

limited  to  the  actual  value  of  the  property  from  the  time  of  taking  ^^s^^^^estator 
possession ;  and  the  actual  value  is  the  aggregate  of  what  he  has  liable  not- 
actually  received  and  what  he  might  with  reasonable  diligence  have  Assigument° 
received,  provided  that  such  aggregate  do  not  exceed  the  full  amount  Qualified 
of  rent  [n).     The  proper  course  to  be  pursued  is  that  pointed  out  in  Executor 
the  Law  of  Property  Amendment  Act,   1809  (22  &  23  Vict.  c.  35),  forwent, 
s.   27  {o).     In  cases  in  which  that  Act  does  not  apply,  or  where  it  ' 

is  not  pursued,  an  executor  or  administrator  sued  as  an  assignee  of 
the  term,  and  who  has  not  assigned  over,  may  plead — except  as  to 

£ (being  the  full  actual  value  of  the  demised  premises  dm^ing 

the  period  in  respect  of  which  the  rent  is  claimed,  and  which  should  Form  of 
be  paid  into  Court,  or  the  claim  for  it  be  otherwise  answered  (^j)  ) —  ^^  ^°' 
that  the  term  did  not  vest  in  him  by  assignment  otherwise  than  as 
executor  or  administrator,  and  that  he  has  not  at  any  time  since  the 
death  of  the  lessee  received  or  derived,  nor  could  he  during  any  part 
of  that  time  receive  or  derive,  any  profit  from  the  said  demised 
premises,  except  sums  amounting  to  the  sum  excepted,  and  that  the 
said  demised  premises  have  not  since  the  death  of  the  lessee  yielded 
any  profit  whatever,  except  to  the  amount  excepted ;  and  that  the 
defendant  had  not  at  the  commencement  of  the  action,  nor  has  since 
had,  nor  has  any  goods  or  chattels  which  were  of  the  lessee  at  the 
time  of  his  death  in  the  hands  of  the  defendant  as  executor  (or 
administrator)  as  aforesaid  to  be  administered  (</). 

But  the  defences  that  the  premises  are  worth  nothing  and  that  whether 
the  executor  has  fully  administered  the  assets  appear  from  Tremeere  Executor  per- 

^  ^  \  ^  sonally  nable 

V.  ITorison  and  Sleap  v.  Neivtnan  not  to  be  available  in  an  action  for  Breach  of 
for  non-repair,  or  for  other  breaches  of  covenant  running  with  the  Repair  "&c. 
land  (not  being  for  non-payment  of  rent  (r)  ) .     Authority  seems  to  Tremeere  v. 


[m)  See  Wikonx.  Wigff,  10  East,  313.  Court  expressly  abstained  from  approving 

{n)  Bou-es,   In  re,    37    Ch.  D.    128;  36  the  principle ;  Tilney  Y.Norris,l'Li..'R&j. 

W.  R.  393,  per  North,  J.  553  ;  but  see  the  dictum  of  Bayley,  B.,  in 

(o)  Post,  p.  326.  Reid  v.  Lord  Tenterden,  4  Tyr.  Ill  (cited 

[p)  Fatten  v.  Rcid,  6  L.  T.  281,  Q.  B.  in  Sleap  v.  Neivmaii,  but  not  in  Tremeere 

[q)  BilUuffhurst   v.    Spearman,    1    Salk.  v.  ITorison),  that  an  offer  to  surrender  the 

297;    Buckley   v.    Forter,    1    Salk.    317;  lease  wUl   "help"    the    executor    as   to 

Rubery  v.    Stevens,   4    B.    &    Ad.    241  ;   1  breaches  after  the  offer  ;  also  the  dictum 

N.  &  M.  182  ;  2  L.  J.  (IST.  S.),  K.  B.  46  ;  of  Macdonald,  C.B.,in  Wilkinson  v.  Caicood, 

38   R.  R.   242  ;    WoUaston  v.  Hakeivill,  3  3  Ans.  at  p.  909. 

M.  &  G.  297  ;  Jlopwood  v.  Whaley,  6  C  B.  In  Tremeere  v.  Morison  the  action  was 

744  ;  6  D.  &  L.  342.  against  an  administrator,  and  the   Court 

()•)   Tremeere  v.  Morison  (1834),  1   Bing.  abstained  from  saying  whether  the  same 

N.    C.    89  ;    4   Moore    &    Scott,    603  ;     3  law  would  apply  to  an  executor.     In  Shup 

L.  J.  (N.  S.),  C.  P.  260;  41  R.  R.  566;  v.  ^VM-waw  the  action  was  against  an  ciY^?/- 

followed    as    an    authority    in     Sleap    v.  trix,  but  the  distinction  (which,  it  is  sub- 

Neu-man  {\%Q,2),  12   C.   B.,   N.    S.    116;   4  mitted,  has  no  legal  value)  was  not  noticed. 

M.  &  Sc.  603  ;  6  L.  T.  386  ;  in  which  the  Both  cases  were  decided  on  demurrer. 


Morison. 
Sleap  V. 

Newman. 
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without 

Eutry. 

Jieiidall  V. 

A>idre(C. 


Personal 
Liability  on 
Kepairiug 
Covenant, 
after  Entry 


be  in  favour  of  tliis  rule,  though  it  may  work  extreme  injustice  in 
particular  cases  (as,  for  instance,  if  an  uninsured  leasehold  house 
should  be  biu'nt  down  before  an  executor  could  have  possibly  ascer- 
tained whether  an  insurance  for  which  the  testator  had  covenanted 
was  still  in  force) ;  and  though  the  danger  foreseen  by  Tindal,  C.J., 
in  Treniecre  v.  Blorison  (s),  viz.,  that  the  landlord  would  have  no 
redress  though  the  property  went  on  deteriorating,  can  rarely  arise 
in  practice,  as  almost  all  leases  have  a  proviso  for  re-entry  in  case  of 
breach  of  covenants. 

The  question  of  personal  liability  upon  covenants  other  than  the 
covenant  to  pay  rent  (f),  upon  which  latter  covenant  the  liability  of 
the  executor,  though  personal,  is  beyond  doubt  limited,  had  not  come 
before  the  Coui'ts  for  many  years  wlien,  in  1892,  it  was  raised  in 
llendall  v.  Aiidrece  (»).  In  that  case  the  lease  was  a  repairing  lease 
at  a  rent  of  100/.  a  year  terminating  in  1893.  The  lessee  died  in 
September,  1889,  and  his  widow  continued  in  occupation  until 
Christmas,  1889,  the  rent,  and  also  the  rates  and  taxes,  in  respect 
of  that  occupation  being  paid  by  the  executors  of  the  lessee,  but 
five  quarters'  rent  due  during  tlie  lifetime  of  the  lessee  remaining 
unpaid.  The  executors  (who  had  no  assets),  being  sued  for  the 
arrears  of  rent,  and  also  for  breach  of  covenant  to  repair,  the  action 
was  tried  before  Smith,  J.,  without  a  jury.  The  judgment  was  for 
the  defendants  on  both  claims,  on  the  ground  that  they  had  not 
entered,  and  therefore  were  not  liable.  "  Before  entry  and  taking 
possession,"  said  the  learned  judge,  "the  executor  of  a  lessee  cannot 
be  made  liable  as  assignee  of  the  term,  but  if  he  does  enter  and  take 
possession,  he  may  be  made  liable,  as  assignee ;  yet  he  may  then 
by  proper  pleading  limit  his  liability  for  rent  to  the  yearly  value  the 
premises  might  have  yielded,  though  it  would  seem  that  he  cannot  so 
limit  his  liability  in  respect  of  breach  of  covenant  to  repair.  See 
Trcmccrex.  Morison.''^ 

The  law,  therefore,  is  now  more  than  ever  clear,  wfar  as  anfJioriti/ 
rjocs,  as  to  the  personal  liability  of  an  executor,  having  entered, 
though  he  may  have  no  assets,  on  the  repairing  covenant.  There  is 
a  faint  trace  of  an  equity  to  relieve  an  executor  from  legal  demands 
in  a  case  of  hardship  {x) ;  but  it  is  submitted  that  such  an  equity  is 
not  sufficiently  so  established  as  to  have  been  a  conflict  between  law 
and  equity  before  the  Judicature  Act,  and  that  looking  especially  to 


is)  See  further  the  notes  to  I)ea>i  and 
Chapter  of  Bristol  v.  Giti/se,  1  Wms.  Saund. 
124  (ed.  1871),  and  j/vcns  v.  Harridge, 
Id.  I.  The  distinction  between  the  lia- 
bility for  rent  and  that  for  non-repair 
appears  to  hare  been  first  clearly  laid  down 
in  Trcmeere  v.  Morison. 

(t)  See  Bowes,  In  re,  supra,  note  («). 


iu)  Rendall  v.  Andrecc,  61  L.  J.,  Q.  B. 
630.  See  Law  Journal  Newspaper  for 
Dec.  31st,  1892. 

{x)  See  Story,  vol.  1.,  p.  96  ;  Lady  Croft'' s 
Executors,  2  Freeman,  1 — a  case  arising  out 
of  the  destruction  of  houses  by  the  great 
fire  in  London. 
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the  remedy  provided  by  the  Law  of  Property  Amendment  Act,  1859  Ch.VII.  s.  i3. 
(22  &  23  Vict.  c.  35),  insufficient  though  it  is,  the  Coiu't  would  prefer      ^l^^^lJfJ' 

that  of    the  two  innocent   parties,  the  landlord  and  the   executor,  

the  loss  should  be  borne  by  the  executor,  and  that  the  Legislature 
alone  can  supply  a  remedy.  It  is  submitted,  further,  that  whether 
Tremecre  v.  Morison  be  right  or  wrong,  it  has  now  been  publicly 
accepted  as  law  too  long  for  even  a  Court  of  Appeal  to  overrule 
it  {y) .  But  from  an  emphatic  note  in  Lord  Wensleydale's  copy  of 
1  B.  N.  C,  at  p.  89,  where  Trcmeere  v.  Morison  is  reported,  it 
appears  that  both  Lord  "Wensleydale  and  the  late  Yaughan  "Williams, 
J.,  were  strongly  of  opinion  that  Trcmeere  v.  Morison  was  wrongly 
decided,  and  that  the  late  Yaughan  Williams,  J.,  when  at  the  bar, 
had  advised  an  appeal  against  the  judgment. 

If  issue  be  taken  on  the  value  of  the  premises  the  question  will  be  Calculation 
whether  they  were  of  any  annual  value  {z) ,  or  of  any  value  beyond  ° 
the  sum  excepted  out  of  the  defence  and  paid  into  Court  or  otherwise 
pleaded  to.  In  estimating  such  value  the  jury  must  calculate  accord- 
ing to  the  actual  annual  value  of  the  premises,  supposing  them  to  be 
kept  in  proper  repair  according  to  the  covenants  in  the  lease,  and 
without  deducting  any  loss  occasioned  by  the  insolvency  of  an  under- 
tenant, or  the  non-payment  of  the  rent  by  him  (a) . 

An  executor  or  administrator  cannot  be  sued  as  assignee  of  the  Continuiug 
term  where  the  testator  or  intestate  has  assigned  it :  nor  for  causes  Executora 
of    action    which    accrue   after  the    executor    or   administrator  has 
himself  assigned  it  over :  but  (except  so  far  as  protected  by  the  Law 
of  Property  Amendment  Act,  1859  (22  &  23  Yict.  c.  35),  s.  27)  he 
will  continue  liable  as  executor  or  administrator  in  respect  of  any 
other   assets,  notwithstanding   any  such   assignment  (Z*).      Whether -^^hether 
"entry"  by  the  executor  is  a  condition  precedent  to  liability,  is  a  "entry" 

•:  ■■■  '^  necessary  to 

pomt  on  which  some  doubt  has  been  thrown  (c)  ;  but  the  preponder-  Liability. 
ance  of  authority  is  strongly  in  favour  of  entry  being  necessary  {(/). 
If  entry  be  necessary,  the  mere  receipt  of  rent,  or  any  other  act  of 
ownership  amounting  to  constructive  entry,  would  be  sufficient,  with- 
out actual  entry. 

When  an  executor  takes  leasehold  property  nothing  is  assets  but  Ouly  Profits 
the  profits  above  the  rent :  as,  if  the  land  be  worth  10/.  per  annum,  ^^'*^  Assets. 
and  51.  is  reserved,  in  that  case  nothing  is  assets  but  the  5/.  above  the 

{y)  See  as  to  the  practice  of  following  266;  C'o^Jiil v.  Free/ore,  3Moi.  325  ;  Wihon 

cases  whether  right  or  -wi-ong,  KeUi/  v.  v.  Wigq,  10  East,  315;  Boicsev.  Webster, 

Hogers,  [1892]  1  Q.   B.   910— C.  A.  ;  'Bar  Yelv.  103. 
V.  Foakes,  9  App.  Cas.  605.  {c)  See  Williams  v.  Bosauquct,  1  B.  &  B. 

[z)  Eubery  v.  Stevens,  4  B.   &  Ad.   241  ;  238  ;   21  R.  R.  585. 
1  N.  &  M.  183  ;  2  L.  J.  (N.  S.),  K.  B.  46.  [d)  Rendall  v.  Andreas,  61  L.  J.,  Q.  B. 

[a)  Ilornidge  v.  Wilson,  11  A.  k  E.  645  ;  630  ;  Atkins  v.  Humphrey,  2  C.  B.  654  : 
Mubery  v.  Stevens,  supra  ;  £eid  v.  Ld.  Ten-  2  D.  ^^-  L.  612  ;  Kenrslei/  v.  0.rln/,  2  H.  & 
ierden,  4  Tyr.  111.  C.    196  ;    and  see  Solicitors'   Journal  for 

(b)  Eellier  v.  Casbard,  1  Lev.  127  ;  1  Sid.  June  18th  and  25th,  1892. 
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Death  (of 
Lissn). 

Ouly  Piofita 
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Ins 


Party- walls. 


How  Execu- 
toi"  may  get 
rid  of  Personal 
Liability. 
22  &  23  Vict, 
c.  35,  s.  27. 


,  rent  [(') .  The  profits  of  tlio  land  may  bo  inadequate  to  tlio  rent :  in 
a  varietj  of  cases  they  may  be  easily  supposed  insufficient  for  a  given 
period,  although  the  lease  may  on  the  whole  be  beneficial ;  as,  for 
instance,  where  rent  is  claimed  for  the  occupation  of  premises  from 
Michaelmas  to  Lady-day,  where  almost  the  whole  profit  is  taken  in 
tlie  summer  :  so  the  profits  for  a  series  of  years  may  be  less  than  the 
amount  of  the  rent,  although  the  lease  for  the  whole  term  may  be  of 
no  small  value — us  in  tlie  case  of  a  lease  of  woods,  which  are  foUable 
only  once  in  eight  or  nine  years,  and  the  felling  has  been  very 
recent  (./') .  In  these  and  the  like  instances,  the  executor  is  personally 
liable  only  to  the  extent  of  the  profits ;  and  for  such  proportion  of  the 
rent  as  shall  exceed  the  profits,  he  is  chargeable  merely  in  the  capacity 
of  executor,  or,  in  other  words,  as  far  only  as  he  has  assets,  provided 
he  pleads  the  whole  matter  specially  and  accurately  {g) .  The  profits 
of  the  land  are  to  be  applied  by  the  executor,  in  the  first  place,  to  the 
discharge  of  the  rent,  and  if  that  fund  prove  insufficient,  the  residue 
of  the  rent  is  payable  out  of  the  general  assets,  and  this  whether  the 
rent  be  reserved  by  lease  in  writing  or  by  parol. 

In  Fri/  V.  Fr>/  a  lessee  was  bound  to  insure.  The  insurance  expired 
on  the  2oth  March.  He  died  on  27th  March,  without  having  paid 
the  premium.  The  house  was  burnt  down  on  the  26th  May,  his 
executors  (wlio  did  not  prove  till  the  17th  June)  not  having  paid  the 
j)remium.  It  was  held,  that  they  were  not  personally  liable  to  the 
residuary  legatees  for  neglect  in  not  having  kept  up  the  insurance  (h). 
An  administrator  of  a  lessor  has  been  held  obliged  to  contribute  as 
owner  towards  the  rebuilding  of  a  party  wall  under  the  old  Building 
Act,  thougli  not  otherwise  owner  than  as  administrator,  and  though 
he  had  no  assets  to  meet  the  expenses  (/). 

The  hardship  of  the  common  law  upon  executors  has  been  some- 
what modified  by  the  Law  of  Property  Amendment  Act,  1859 
(22  &  23  Vict.  c.  35),  which  enables  an  executor,  having  sufficient  assets 
and  taking  advantage  of  the  Act,  to  rid  himself  completely  of  his 
personal  liability  under  any  lease  or  agreement  for  a  lease.  The 
27th  section  of  this  Act  (/•)  is  as  follows  : — 


Law  of  Pro-  Where  an  executor  or  administrator,  liable  as  such  to  the  rents, 
perty  Amend-  covenants  or  agreements  contained  in  any  lease  or  agreement  for  a  lease 
1859  8  V?        granted  or  assigned  to  the  testator  or  intestate  whose  estate  is  being 


{e)  Margrave's  case,  5  Co.  R.  31  b,  cited 
in  Rubery  v.  Stevens,  4  B.  &  Ad.  at  p.  245. 

(f)  See  last  note. 

(ff)  Buckley  V.  rirk,  1  Salk.  317;  Bil- 
Ibit/hiirst  V.  Spearman,  1  Salk.  297  ;  Rnheri/ 
V.  Stenm,  4  B.  &  Ad.  241  ;  1  N.  &  M. 
183  ;  Ilorn'uUjex.  Tf'i/.wn,  11  A.  &  E.  645  ; 
52  R.  R.  460  (action  against  adminis- 
trator) ;  Jlopwood  V.  Whaley,  6  C.  B.  774  ; 
6  D.  k  L.  348 ;  CoUiusv.  Crouch,  13  Q.  B. 


542;  18  L.  J.,  Q.  B.  209  (action  by 
executor  of  lessee  against  executor  of 
assignee  on  covenant  of  indemnity). 

Ui)  Fry  V.  Fry,  27  Beav.  146  ;  28  L.  J., 
Ch.  93. 

(i)   T/Hicker  V.  Wilson,  3  A.  k  E.  142. 

(/i)  As  to  the  practice  in  equity  before 
the  Act,  see  Fletcher  v.  Stevenson,  3  Hare, 
360. 
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administered,  shall  have  satisfied  all  such  liabilities  under  the  said  lease  Ch.VII.  s.  13. 
or  agreement  for  a  lease  as  may  have  accrued  due  and  been  claimed  up  to      Death  {of 
the  time  of  the  assignment  hereafter  mentioned,  and  shall  have  set  apart       Lessee). 
a  sufficient  fund  to  answer  an}'  future  claim  that  may  be  made  in  respect  Setting  apart, 
of  any  fixed  and  ascertained  sum  covenanted  or  agreed  by  the  lessee  to  be  ^^  Executor, 
laid  out  on  the  property  demised,  or  agreed  to  be  demised,  although  the  meet'^LiabiU- 
period  for  laying  out  the  same  may  not  have  arrived,  and  shall  have  ties  on  Lease, 
assigned  the  lease,  or  agreement  for  a  lease,  to  a  purchaser  thereof,  he 
shall  be  at  Kberty  to  distribute   the  residuary  personal   estate  of  the 
deceased  to  and  amongst  the  parties  entitled  thereto  respectively,  without 
approjiriating  any  part,  or  any  further  part  (as  the  case  may  be),  of  the 
personal  estate  of  the  deceased  to  meet  any  future  liability  under  the 
said  lease  or  agreement  for  a  lease  ;  and  the  executor  or  administrator  so 
distributing  the  residuary  estate  shall  not,  after  having  assigned  the  said 
lease  or  agreement  for  a  lease  and  having,  where  necessary,  set  apart  such 
sufficient  fund  as  aforesaid,  be  personally  liable  in  respect  of  any  sub- 
sequent claim  under  the  said  lease  or  agreement  for  a  lease. 

The  section  goes  on  to  provide,  that  "nothing  herein  contained  Eight  of 
shall  prejudice  the  right  of  the  lessor,  or  those  claiming  under  him,  P'?f^°^^°,, 
to  follow  the  assets  of  the  deceased  into  the  hands  of  the  person  or 
persons  to  or  amongst  whom  the  said  assets  may  have  been  dis- 
tributed." Leases  made  before  the  Act  are  within  this  section  (/), 
and  so  are  leases  assigned  to  the  testator  or  intestate  (w),  but  a  lease 
assigned  to  a  residuary  legatee  is  not  (/).  It  is  not  clear  whether  an 
executor  should  set  apart  a  fund  to  meet  a  contingent  liability  under 
a  lease,  which  he  knows  of,  but  as  to  which  no  notice  has  been  given 
him,  or  claim  made ;  perhaps  he  may  do  so  for  his  own  indemnity, 
but  the  landlord  has  no  right  to  bring  an  action  to  compel  him  to 
do  so  {n). 

By  sect.  28,  the  executor  has  the  like  power  of  getting  rid  of  per- 
sonal liability  under  conveyances  on  chief  rent  or  rent-charges,  and 
agreements  for  such  conveyances. 

By  sect.  29,  executors  or  administrators  may  advertise  for  creditors 
and  others  to  send  in  their  claims  against  the  estate  of  the  testator  or 
intestate,  and  at  the  expiration  of  the  time  named  in  the  advertise- 
ments for  sending  in  claims,  may  distribute  the  assets  of  the  testator 
or  intestate  amongst  the  parties  entitled  thereto. 

A  lessor  is  not  entitled,  in  respect  of  a  breach  of  covenant  in  a  Following 
lease,  to  follow  the  assets  of  a  deceased  lessee,  which  had  been  placed  ^^'*'^*^  '^J- 
in  settlement  upon  the  marriage  of  the  lessee's  daughter,  there  beino-  Lessee, 
no  imputation  as  to  the  honesty  with  which  the  assets  have  been  dealt 
with  (o). 

Actions   for   use   and   occupation   by  and   against  executors  and  Use  and 
administrators  will  be  treated  of  hereafter  ( p) .  Occupation. 

(/)  Dorhon  v.  Samiiiell,    1   Drew,   .fc  Sm.  (w)   K'u/ff  v.  Walcott,  9  Hare,  692. 

575;   30  L.  J.,  Ch.  799;   Smithy.  Smith,  {o)  DUkes  y.  Broadmead,    2    Giff.    113- 

1  Drew,  ct  Sm.  384.  29  L.  J.,  Ch.  310  ;  30  Id.  268. 

(w)  In  re  Green,  2  De  Gex,  F.  &  J.  121.  (p)  Ch.  XV. 
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Sect.  1. — The  Modes  of  Termination. 

A  TENANCY  may  be  determined  in  various  ways,  viz. : — 1.  By 
effluxion  of  time,  on  the  expiration  of  the  term  granted.  2.  By  the 
happening  of  some  event  upon  which  the  term  is  limited  conditionally. 
3.  By  a  surrender.  4.  By  merger.  5.  By  forfeiture  and  re-entry 
or  ejectment  pursuant  to  some  proviso  or  condition  in  the  lease,  for 
treach  of  covenant,  &c.  6.  By  a  notice  to  quit,  where  the  tenancy 
is  from  year  to  year,  or  for  other  like  period  (greater  or  less)  deter- 
minable by  notice.  7.  By  a  notice  to  determine  the  term  at  the  end 
of  the  first  seven  or  fourteen  years  thereof,  or  at  some  other  specified 
period,  pursuant  to  a  power  in  the  lease.  8.  By  a  disclaimer  of  the 
reversioner's  title,  where  the  tenancy  is  only  from  year  to  year,  or 
other  less  period,  and  not  for  a  term  of  years.  9.  By  death  of  the 
party  during  the  continuance '  of  whose  life  the  contract  of  tenancy 
is  made. 

"When  the  term  of  years  granted  by  a  lease  expires  by  effluxion  of 
time,  the  lessee  or  his  assigns  ought  thereupon  to  quit  possession  {a). 

(a)  For  the  consequences  of  "Holding  Over,"  see  Ch.  XX.,  Sect.  2,  post. 
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Ch.VIII.  S.2. 
Sect.  2. —  W/ien  the  Term  is  limited  conddwmilly.  ^;^^„  y^,.^^  ^^ 

limited  con- 

Sometimes  tlie  term  itself  is  limited  conditionally,  ex.  gr.  for  forty     ditionaihj. 
years  if  the  lessee,  or  some  other  person  or  persons  therein  named.  Conditional 
shall  so  long  live.    In  such  case  the  term  will  determine  at  the  end  of  and  ConX-^ 
the  forty  years,  or  on  the  death  of   the  person  or  persons  named,  tions. 
which  shall  first  happen  [b).  Where  a  certain  term  of  years  is  granted 
provided  the  lessee  shall  so  long  continue  to  occupy  the  premises  per- 
sonally, it  will  cease  whenever  he  parts  with  the  possession,  even  by 
compulsion  of  law,  as  by  his  becoming  bankrupt  (c).     It  was  held 
in  an  old  case  that  a  lease  for  twenty-one  years,  if  the  lessee  continue 
so  long  in  the  service  of  the  lessor,  was  not  determined  by  the  death 
of  the  lessor  {d) ;  and  in  another  old  case,  that  if  a  lease  of  a  house 
was  made  to  a  widow  for  forty  years,  sub  conditione  quod  si  tamdin 
ri.rerit  sola  et  inhabit  aver  it,  the  term  passed  to  her  executor  upon  her 
death  unmarried  within  the  term  ie)  :  but  these  rulings  seem  hardly 
to  be  correct,  the  first  because  the  contract  of  service  terminates  with 
the  death  of  the  master,  and  the  second  because  the  meaning  of  the 
parties  appears  to  have  been  that  the  lease  should  be  for  the  life  of  the 
widow. 

Where  a  testator  appointed  the  defendant  to  be  his  agent,  "  to  live  Devise  of 
rent  free  in  my  house  as  long  as  he  continues  agent,  that  is,  as  long  free,  during 
as  he  does  the  business  honestly  and  to  the  satisfaction  of  the  trustees,"  good  Be- 
it  was  held  that  the  direction  of  the  testator  was  only  a  recommenda- 
tion to  the  trustees  to  continue  the  defendant  as  agent,  and  that  they 
might  eject  him  from  the  house,  unless  the  defendant  could  prove  the 
dismissal  to  be  malicious  (/). 

Upon  the  breach  of  any  condition  the  lessor  or  his  assigns  may  re-  Re-entry  on 
enter  or  maintain  an  ejectment,  without    any   express    proviso  for  Condition, 
re-entry  {g) .     A  proviso  in  a  lease  with  no  penalty  annexed  is  a  con- 
dition :  but  if  a  penalty  is  annexed  it  is  a  covenant  (h). 


Sect.  3. — Surrender. 

(a)  Surrender  by  Express  Terms. 

A  surrender  is  the  yielding  up  an  estate  for  life  or  years  to  him  what  is  a 
who  has  the  immediate  estate  in  reversion  or  remainder,  wherein  the  ^^^ender. 

{!>)  Hughes  and  Crou-ther's  case,  13  Co.  R.  (/)  Belancy  v.  Eelli/,  24  L.  T.  73S. 

66  ;  BrudnclVs  case,  6  Co.  R.  9.  (y)  Harrington  v.  Wise,  Cro.  Eliz.  486, 

(e)  I)oe  d.   Lockicoodx.  Clarke,   8   East,  cited  8  B.   &  C.  316;  Earl  of  Fembrokew. 

185  ;  9  R.  R.  402.  Sir    H.    Berkeley,    Cro.    Eliz.    384,    560  ; 

{d)    Wrcnford  v.  Gyles,  Cro.  Eliz.  643  ;  Kniylit  v.  Mory,  Id.  6Q  ;  see  post,  Sect.  5, 

Noy,  70.  "Forfeiture." 

{e)  Hardy  v.  Scycr,  Cro.  Eliz.  414.  {h)  Simpson  v.  Titterell,  Cro.  Eliz.  242. 
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Ch.VIII.  s.  3. 
Surrender  {by 
express  2'eriiis). 


Every  Sur- 
render must 
be  in  "Writing, 
and  a  Sur- 
render of  more 
than  3  Years' 
Term  must  be 
by  Deed. 

Stat,  of 
Frauds,  s.  3. 


8  &  9  Vict. 
c.  106. 


Agreement 
for  Surrender, 


No  Surrender 
by  mere  Can- 
cellation. 

Hoe  V.  Arch' 
bishop  of  Yor/:. 


estate  for  life  or  years  may  merge,  by  mutual  agreement  (/).  The 
party  making  the  surrender  is  called  the  surrenderor,  and  the  party 
to  whom  it  is  made  the  surrenderee.  It  differs  from  a  release  in  this 
respect,  that  the  release  operates  by  the  greater  estate  descending 
upon  the  less ;  whereas  a  surrender  is  the  falling  of  a  less  estate 
into  a  greater  (/.) .  The  proper  operative  words  of  a  surrender  are 
"surrender  and  yield  up"  (/).  If  a  lessee  reserves  to  himself  any 
interest  in  or  part  of  the  estate,  it  is  no  surrender  (m)  :  nor  does  a 
surrender,  it  seems,  operate  as  such  unless  accepted  by  the  rever- 
sioner {))). 

Every  surrender,  by  the  act  of  the  parties,  must  be  in  writing, 
and  every  surrender  of  a  term  of  more  than  three  years  must  be 
b}^  deed.  This  is  the  effect  of  the  third  section  of  the  Statute  of 
Frauds,  and  of  the  third  section  of  the  Eeal  Property  Act,  1845 
(8  &  9  Yict.  c.  106),  the  later  enactment  providing  that  if  a  deed 
be  necessary  for  the  creation  of  the  term,  a  deed  is  requisite  to  its 
surrender  (o).  By  the  Statute  of  Frauds  (29  Car.  2,  c,  3),  s.  3,  "  no 
leases,  estates  or  interests,  either  of  freehold  or  of  term  of  years,  or 
any  uncertain  interest  not  being  copyhold  or  customary  interest,  of, 
in,  to  or  out  of  any  messuages,  manors,  lands,  tenements  or  heredita- 
ments, shall  be  assigned,  granted  or  surrendered,  unless  it  be  by  deed 
or  note  in  writing,  signed  by  the  party  so  assigning,  granting  or 
smTcndering  the  same,  or  their  agents  thereunto  lawfully  authorized 
by  writing,  or  by  act  and  operation  of  law  ;  "  and  by  the  Real 
Property  Act,  1845  (8  &  9  Yict.  c.  106),  s.  3,  "  a  surrender  in  writing 
of  an  interest  in  any  tenements  or  hereditaments,  not  being  a  copy- 
hold interest,  and  not  being  an  interest  which  might  by  law  have  been 
created  without  writing  (^j),  made  after  the  1st  day  of  October,  1845, 
shall  be  void  at  law  unless  made  by  deed.^^ 

An  agreement  to  surrender  an  existing  lease  in  consideration  of 
the  lessor  granting  a  new  one,  if  it  fixes  no  date  for  the  surrender, 
or  for  the  commencement  of  the  new  lease,  will  not  be  specifically 
enforced  ((/). 

It  has  been  held  that  a  lease  cannot  be  surrendered  by  mere  cancel- 
lation (r)  ;  and  it  has  been  held  also,  where  a  lease  appeared  to  have 


(0  1  Inst.  337  (b) ;  Smith,  L.  &  T.  303 
(2nded.). 

(Z-)  Smith  v.  Maplebark,  1  T.  R.  441  ; 
1  K.  R.  247  ;  WilUams  v.  Sawyer,  3 
B.  &  B.  70. 

(/)  See  Forms  of  Surrenders,  post, 
Appendix  B.,  Sects.  30,  31,  32,  33. 

(///)  Com.  Dig.  tit.  Surrender  (H.)  ; 
Bac.  Abr.  tit.  Leases  (S.  3)  ;  Co.  Lit.  337. 

(w)  Coles  V.  Evomon,  19  C.  B.,  N".  S. 
382. 

(o)  See  McGarth  v.  Shannon,  17  Ir.  R., 


C.  L.  128. 

{p)  I.e.  by  sect.  1  of  the  Statute  of 
Frauds,  ' '  a  lease  not  exceeding  three 
years  from  the  making  thereof,  whereupon 
the  rent  reserved  luito  the  landlord  shall 
amount  unto  two  third  parts  at  least  of 
the  full  imjiroved  value. ' ' 

{q)  Oxford,  Manor  ofy.  Crow,  69  L.  T. 
228,  per  Romer,  J. 

[r)  Hoe  V.  Archbishop  of  York,  6  East, 
86;  8  R.  R.  413;  Ld.  Ward  v.  Lumlcy, 
5  H.  &  N.  87,  656  ;  29  L.  J.,  Ex.  322. 
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Sect.  3. — Surrender  (by  Express  Terms).  833 

had  tlie  names  of  the  parties  torn  off,  that  there  was  neither  a  sur-  Ch.VIII.  s.  3. 
render  by  operation  of  law,  nor  prima  facie  evidence  of  a  surrender    Surrender  {by 

ITT  .      .  ...         ,  ,  express  Terms). 

by  deed  or  note  m  writing  (s). 


A  lessee  may  surrender  upon  condition,  and  if  the  condition  be  Conditional 
broken,  the  particular  estate  is  revested  (/)  ;  therefore,  if  a  lessee  for  Surrender, 
years  surrender  his  whole  term  to  the  original  lessor  upon  condition, 
he  may,  upon  non-performance  of  the  condition,  re-enter  and  revive 
the  term  {u) . 

The  lessee  cannot  before  entry  merge  the  term  by  a  surrender,  At  what  Time 
because  till  entry  there  is  no  term  and  no  reversion  wherein  the  ma'^^be^made 
possession  may  be  merged :  but  if  the  lessee  enter  and  assign,  the 
assignee  may  before  entry  surrender  his  term  to  the  lessor  (.r) .  But 
it  is  not  necessary  that  the  surrenderor  of  a  lease,  to  begin  at  a  future 
day,  should  be  in  possession  in  order  to  make  a  surrender  before 
the  period  of  commencement :  thus,  if  a  lease  be  to  commence  at 
Michaelmas  next,  and  the  lessee  take  a  new  lease  under  seal  before 
Michaelmas,  it  is  a  surrender  in  law  of  the  first  lease  {y).  As  to 
surrender  of  leases  in  futuro  or  future  interests,  there  is  this  distinc- 
tion to  be  observed,  that  a  lessee  for  years  of  a  term  to  begin  at  a 
day  to  come  cannot  surrender  it  by  an  actual  surrender  before  the 
day  of  the  term  begin,  but  he  may  by  a  surrender  in  law  (s) .  When- 
ever a  deed  purporting  to  be  a  surrender  cannot  operate  as  such,  it 
will  probably  take  effect  as  an  assignment  or  as  a  release  of  the  right 
to  the  term,  ut  res  magis  vaJeat  quam  pevcat. 

In  order  to  make  a  good  surrender  of  lands  by  deed,  and  to  make  Requisites  of 
them  pass  by  such  a  surrender,  these  things  are  requisite: — 1.  That  ^  §'o°'l  ^ur- 
the  surrenderor  be  a  person  able  to  surrender,  and  that  he  have  an 
estate  in  possession  of  the  thing  surrendered  at  the  time  of  the  sur- 
render made.     2.  That  the  surrender  be  to  him  who  has  the  next 
immediate  estate  in  remainder  or  reversion,   and  that  there  be  no 
intervening  estate  coming  between.     3.  That  there  be  a  privity  of 
estate  between  the  surrenderor  and  the  surrenderee.      4.  That  the 
surrenderee  have  a  higher  and  greater  estate  in  the  thing  surrendered 
than  the  surrenderor  hath,  so  that  the  estate  of  the  surrenderor  may 
be  drowned  therein.     5.  That  he  have  the  estate  in  his  own  right, 
and  not  in  the  right  of    another.       6.  That   he   be   sole   seised   of 
this  estate  in  remainder  or  reversion,  and  not  in  joint-tenancy  («).    . 
7.  That  apt,  or  at  all  events  sufficient,  operative  words  be  used. 

The  words  commonly  employed  are  "  surrender,  grant,  and  yield  Terms  of 
up,"    or    "  assign  and  surrender."       But   no   particular   words   are  ^^P'"^**^  ^"^- 

(«)  Doe  d.  Courtail  v.  Thomas,  9  B.  &  C.  ix)  Bac.  Abr.  tit.  Leases  (S.  2). 

288  ;  4  M.  &  R.  418  ;  7  L.  J.,  K.  B.  214  :  {y)  Shep.  Touch.  302. 

32  R.  R.  680.  \z)  Id.  304  ;  lie  v.  Sims,  Cro.  Eliz.  521  ; 

(0  Co.  Lit.  218  b.  Iliitchins  v.  Martin,  Cro.  Eliz.  605. 

(«)  lloyd  v.Zant/ford,  2  Mod.  \7B\Ba.c.  (a)  Shep.  Touch.   303;    2  Blac.   Com. 

Abr.  tit.  Leases  (S.  3).  336  ;  but  see  contra,  Shop.  Touch.  308. 
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Particular 
instances  of 
Surrenders. 


Ch.VIII.  s.  3.  essential  (A).     Where  a  deed  is  not  requii-ed  by  tlie  Real  Property 

efp7fl"Tn-mi)   ^^^'  ^^^^  ^^  '^  ^  ^^^^-  ^-  ^^^)'  ^'  ^  (^)'  ^^7  instrument  in  writing 

duly  signed,  and  expressing  an  immediate  purpose  of  giving  up  the 

estate  on  tho  part  of  the  tenant,  if  accepted  by  the  landlord,  will  be 
sufficient  [d).     But  siich  acceptance  would  seem  to  be  necessary  (e). 

A  "WTitten  instrument  in  this  form  : — "  We  do  hereby  renounce  and 
disclaim,  and  also  surrender  and  yield  up  all  right,  &c.,"  a  tenancy 
from  year  to  year  being  in  existence,  has  been  held  a  suiTender  and 
not  a  disclaimer  (,/').  A  written  request  by  the  tenant  to  his  landlord 
to  re-let  the  premises  to  some  other  person  may,  when  acted  on, 
amount  to  a  surrender  by  act  and  operation  of  law  {g).  A  written 
notice  given  by  the  tenant  of  his  intention  to  quit  at  a  time  when  he 
believed  his  tenancy  to  expire,  but  which  is  afterwards  discovered  not 
to  be  the  time,  does  not  operate  as  a  surrender  {h). 


not  affected  by 
s.  3,  which  only 


(b)  Surrender  by  Ojieration  of  Law. 

Surrender  by  Surrenders  by  "  act  and  operation  of  law,"  or  implied  surrenders, 
a  iiew  Lea^e°  ^^^  excepted  in  the  Statute  of  Frauds  (/)  and  are 
the  Real  Property  Act,  1845  (8  &  9  Yict.  c.  106), 
applies  to  surrenders  made  in  writing  {k) .  Of  this  sort  are  surrenders 
created  by  the  acceptance  of  a  new  lease  from  the  reversioner  either  to 
begin  presently,  or  at  any  time  during  the  continuance  of  the  first 
lease ;  for  the  acceptance  of  a  valid  new  lease  implies  a  siu'render  of 
the  existing  lease  {I),  and  operates  as  a  surrender  thereof  by  act  and 
operation  of  law  {m),  but  not  if  the  second  lease  be  void  or  voidable  {)i), 
or  if  there  be  a  mere  agreement  for  a  future  lease,  and  not  an  actual 
demise  (o).  The  reason  why  such  acceptance  of  a  new  lease  operates 
as  a  surrender  of  the  first  is,  because  the  lessee,  by  accepting  the  new 
lease,  has  been  party  to  an  act,  the  validity  of  which  he  is  afterwards 
estopped  from  disputing,  and  which  would  not  be  valid  if  the  first 
lease  continued  to  exist,  for  he  would  be  estopped  from  saying  that 
the  lessor  had  not  power  to  make  the  new  lease  ;  and  as  the  lessor 


(b)  See  usual  Forms  of  Surrenders,  post, 
Appendix  B.,  Sects.  30—33. 

W  Ante,  p.  332. 

\d)  Fanner  v.  liogns,  2  Wils.  26  ;  Smith 
V.  Maphhack,  1  T.  R.  441  ;  1  R.  R.  247  ; 
Weddall  v.  Ciiprs,  1  M.  &  W.  50  ;  Harnson 
V.  Blackburn,  17  C.  B.,  N.  S.  679,  680. 

(e)  Per  Byles,  J.,  in  Colics  v.  Evcoiaon, 
19  C.  B.,N.  S.  382. 

{/)  Doe  d.  Wyalt  v.  Stacjg,  5  Bing.  N.  C. 
664  ;  50  R. R.  803. 

(<7)  Nickelh  v.  Atherntone,  10  Q.  B.  944. 

(A)  Lyon  v.  Reed,  13  M.  &  W.  285 ;  Doe 
d.  Murrell  v.  Milward,  3  M.  &  W.  328  ; 
49  R.  R.  621  ;  Be-'O'eU  v.  Landshera.  7  Q.  B. 
638. 


{>)  Ante,  p.  332  ;  Shep.Touch.  300  ;  Com. 
Dig.  tit.  Surrender  (L.  1)  ;  Perk.  c.  9. 

(/■)  Ante,  p.  332. 

[l]  Dariso)!  d.  Bromlci/y.  Stanley,  4  Burr. 
2210  ;   Com.  Dig.  tit.  Surrender  (I.). 

(;«)  Roll.  Abr.  tit.  Surrender ;  Croivley 
V.  ViUy,  7  Excli.  319  ;  21  L.  J.,  Ex.  136  ; 
Fiirnh-all  v.  Grove,  8  C.  B.,  N.  S.  496  ;  30 
L.  J.,  C.  P.  3. 

(«)  Post,  p.  336. 

(o)  John  V.  Jenkins,  1  Cr.  &  M.  227  ; 
Foquet  v.  Moor,  1  Exch.  870  ;  Cannan  v. 
Hartley,  9  C.  B.  634,  648  ;  Badelcy  v. 
Viyurs,  4  E.  &  B.  71  ;  23  L.  J.,  Q.  B. 
377. 
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could  not  grant  the  new  lease  until  the  fii'st  lease  was  surrendered,  Ch.VIII.  s.  3. 
the  acceptance  of  the  new  lease  is  of  itself  a  suiTcnder  of  the  first  {p).   Surrender  (b;/ 

On  the  surrender  of  a  term  and  the  grant  of  a  longer  term  to  the        law). 
same  lessee,  the  lessee  is  entitled  to  retain  the  original  lease  (q) .     This  Custody  of 
follows  from  the  rule  that  the  surrender  is  suhject  to  an  implied  con-  Surrendered 
dition  that  the  new  lease  is  good,  and  that  if  it  be  not  so,  the  old 
lease  remains  in  force  (>•) . 

If  a  lessee  for  twenty  years  take  a  lease  for  ten  years  to  begin  at  What  is  a 
Michaelmas  next,  there  is  no  doubt  but  that  the  term  of  twenty  years  ^^^ffi"^^^"^*  ^^^ 
is  surrendered  or  determined  immediately  ;  for  by  the  lessee's  accept- 
ance of  the  new  lease,  he  admits  that  the  lessor  is  in  a  situation  to 
demise  to  him  notwithstanding  the  existence  of  the  other  lease ;  and, 
indeed,  by  such  acceptance  the  lessor  has  power  to  make  a  new  lease 
during  the  former  (s).  But  where  a  lessee  for  twenty-one  years  took 
a  lease  of  the  same  lands  for  forty  years,  to  begin  immediately  after 
the  death  of  J.  S.,  it  was  held  that  this  was  not  any  present  surrender 
of  the  first  term,  because  J".  S.  might  wholly  outlive  that  term,  and 
then  there  would  be  no  union  to  work  a  siu-render :  and  it  was  con- 
sidered that  in  the  meantime,  the  chances  being  equal,  whether  he 
would  smwive  it  or  not,  the  first  term  should  not  be  hurt  till  that 
contingency  happened ;  but  that  if  J.  S.  died  within  the  first  term, 
then  what  remained  of  it  was  surrendered  and  gone  by  the  taking  place 
of  the  second  {f).  Where  the  lessee  for  years  of  a  house  accepts  a 
grant  of  the  custody  of  the  same  house,  it  is  a  suiTcnder ;  for  the 
custody  of  a  thing  which  was  let  before,  is  another  interest  in  the 
same  thing  leased,  and  cannot  stand  with  the  first  lease  {k)  :  and  if 
the  first  lease  be  of  tlie  land  itself,  and  the  second  lease  of  the  vesture 
of  the  same  land,  it  is  a  surrender  of  the  first  lease :  so  it  is  if  a  lessee 
accept  a  grant  of  common,  or  rent  out  of  the  same  land,  to  commence 
at  a  certain  day  within  the  term  (.r).  If  the  king  (or  queeu  regnant) 
make  a  demise  for  years,  the  acceptance  of  a  new  lease  is  no  surrender 
of  the  first  lease  {>/)  :  so  if  a  lessee  accept  a  grant  of  a  thing  con- 
sistent with  the  lease  of  the  land,  it  is  no  surrender  ;  as  if  the  lessee 
of  a  manor  accept  the  grant  of  a  bailiwick,  or  the  stewardship  of  the 
same  manor,  or  if  he  accept  the  ofiice  of  park-keeper  of  the  same 
park  for  his  life,  it  is  no  surrender,  for  the  subsequent  grant  is 
merely  collateral,  and  not  of  the  thing  itself  (;:) ;  but  where  a  lessee 

{p)  Lyon  V.  Reed,   13   M.   &  W.   285  ;  {f)  Bac.  Abr.  tit.  Leases  (S.  3). 

BessellY.  Landshcrg,  7  Q.  B.  638.  [u)  Gyhson  v.  Searh,  Cro.  Jac.  177. 

{q)  Knight  v.    WiUiams,    [1901]    1   Ch.  (.r)  Com.    Dig.    tit.    Surrender    (I.    I)  • 

256  ;  70  L.  J.,  Ch.  92 ;  83  L.  T.  730,  per  Mellows  v.  JLay,  Cro.  Eliz.  874. 
Cozens-Hardy,  J.  (y)  JJrook  v.  Goring,  Cro.  Car.  197. 

{rj  lb.  ;  and  see  p.  336,  infra.  (z)   Gie  v.  Rider,    \   Sid.    75  ;   Gijhson  v. 

{«)  Lve\.  Sams,  Cro.  Eliz.  521  ;  Hutchius  Searls,  Cro.  Jac.  176,  184  ;  Earl  of  Arundel 

V.   Martin,    Id.    604;    Bac.   Abr.    Leases  \.  Lord  Gray,  2  Dyer,  200  b:    JFoodward 

(S.  2) ;  2  Smith,  L.  C.  713  (6th  ed.).  v.  Ashton,  1  Ventr.  296. 
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for  years  of  an  advowson  was  presented  to  the  advowson  by  tlio  lessor 
it  was  adjudged  to  be  a  surrender  of  his  terra  [a). 

A  recital  in  a  second  lease,  that  it  was  granted  in  consideration 
(amongst  other  things)  of  a  surrender  of  a  prior  lease  of  the  same 
premises,  is  not  a  surrender  by  deed  or  note  in  writing  of  such  prior 
lease,  as  it  does  not  purport  to  be  of  itself  a  surrender  or  yielding  up 
of  the  interest  {h).  A  mere  agreement  for  a  new  lease  is  not  sufficient 
to  create  an  implied  surrender  of  the  previous  one  (c)  ;  so  an  agree- 
ment between  the  lessor  and  a  stranger  that  the  lessee  shall  have  a 
new  lease  is  no  surrender  {d)  :  and  if  a  lessee  accept  a  new  lease  in 
trust  for  another  it  is  no  surrender  {c).  But  it  seems  that  if  a  lessee 
re-demise  to  the  lessor,  for  his  whole  term,  reserving  a  rent,  that 
amounts  to  a  surrender  (/).  A  notice  to  quit  at  a  future  day  cannot 
operate  as  a  surrender  [cj) ,  but  a  written  request  by  the  tenant  to 
his  landlord  to  re-let  the  premises  to  some  other  person  may,  when 
acted  on,  amount  to  a  sui'render  by  act  and  operation  of  law  {li). 

No  implied  surrender  by  the  grant  of  a  new  lease  will  take  effect, 
if  the  new  lease  be  void  (^)  :  and  if  the  new  lease  do  not  pass  an 
interest  according  to  the  contract  and  intention  of  the  parties,  an 
acceptance  of  it  is  not  an  implied  surrender  of  the  old  lease  (A*) .  The 
acceptance  of  a  voidable  lease  which  is  afterwards  made  void  contrary 
to  the  intention  of  the  parties,  but  which  has  operated  to  pass  some 
part  of  the  term  contracted  for,  is  not  a  surrender  of  a  valid  former 
lease  inconsistent  therewith :  therefore  when  a  tenant  for  life,  with 
a  power  of  leasing,  made  a  lease  of  part  of  some  land,  which  was 
not  a  good  execution  of  the  power,  in  consideration  of  the  surrender 
of  two  prior  leases  of  the  whole  of  the  land,  and  in  order  to  eifectuate 
an  agreement  entered  into  between  the  lessee  and  another  person  for 
the  sale  of  the  remaining  part  of  the  land,  which  the  lease  recited 
that  it  was  intended  to  lease  to  the  vendee  by  indenture  of  even  date, 
and  which  was  done ;  it  was  held,  after  the  death  of  the  tenant  for 
life,  that  this  new  lease  as  to  the  premises  thereby  demised  did  not 
operate  as  a  surrender  of  the  two  prior  leases  (/).  So  where  a  tenant 
for  life,  with  power  of  leasing,  granted  a  lease  "  in  consideration  of 


(a)  Gybson  v.  Scar  Is,  Cro.  Jac.  84,  170. 

(b)  Hoc  6..  Earl  of  Berkeley  y .  Archlp.  of 
York,  6  East,  86 ;  8  R.  R.  413 ;  Boe  d. 
Earl  of  Eyrcmont  v.  Courtenay,  11  Q.  B. 
702. 

(c)  Ante,  p.  334. 

\d)  Porris  v.  AUin,  Cro.  Eliz.  173. 

[e)  Com.  Dig.  tit.  Surrender  {S..),  (L.  1). 

(/)  lloyd  V.  Langford,  2  Mod.  175; 
Smith  V.  MapUback,  1  T.  R.  441 ;  1  R.  R. 
247. 

((/)  Loe d.  Murrcllx.  Mihcard,  3  M.  &  "W. 
328  :  1  H.  ^-  K.  79  :  7  L.  J.  (N.  S.),  Ex. 


57  ;  49  R.  R.  621 ;  Bcsscllv.  Landsberg,  7 
Q.  B.  638. 

(h)  Nickells  v.  Atherstone,  13  Q.  B.  944. 

(t)  Zouch  d.  Abbott  v.  Parsons,  3  Burr. 
1807;  inison  v.  Sewell,  4  Burr.  1980; 
Poe  d.  Earl  of  Berkeley  v.  Arehhp.  of  York, 
6  East,  86;  8  R.  R.  613;  Davison  d. 
Bromley  v.  Stanley,  4  Burr.  2210  ;  Poe  d. 
Earl  of  Egremont  v.  Courtenay,  11  Q.  B. 
702. 

(A-)  Com.  Dig-,  tit.  Estates  (G.  13). 

(/)  Poe  d.  Biddulphy.  Poole,  11  Q.  B. 
713  ;  Poe  d.  Earl  of  Berkeley  v.  Archbp.  of 
York,  6  East,  86 ;  '8  R.  R.  413. 
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tlie  surrender  up "  of  a  former  lease,  "  wliicli  surrender  is  hereby  Ch.VIII.  s.  3. 
made  and  accepted,"  it  was  held,  that  the  new  lease  not  being  a  good  Surrender  {bi/ 
execution  of  the  power,  and  therefore  voidable  by  the  remainderman,        law). 


did  not  operate  as  a  surrender  of  the  prior  lease  {in).  Where  a 
voidable  bishop's  lease,  which  had  been  granted  in  consideration  of 
a  surrender  by  deed  executed  a  few  days  before  of  a  prior  lease,  was 
avoided  by  the  successor;  it  was  held  that  the  first  lease  was  not 
revived  by  such  avoidance  {it). 

If  a  lessee  for  years  accept  a  new  lease  by  indenture  of  part  of  the  Effect  of  a 
lands,  it  is  a  surrender  for  that  part  ouly,  and  not  for  the  whole  (o)  ;  p^^^^.  ^^^^^  ^ 
and  though  a  contract  for  years  cannot  be  so  divided,  as  to  be 
avoided  for  part  of  the  years  and  to  subsist  for  the  residue,  either  by 
act  of  the  party  or  act  in  law ;  yet  the  land  itself  may  be  divided,  and 
the  tenant  may  surrender  one  or  two  acres,  either  expressly  or  by  act  of 
law,  and  the  lease  for  the  residue  will  stand  good  and  untouched  (j)). 
If  there  be  two  lessees  for  life,  or  years,  and  one  of  them  take  a  new 
lease  for  years,  it  is  a  surrender  of  the  moiety  {q) . 

The  term  "surrender  by  operation  of  law"  is  properly  applied  to  By  Estoppel, 
cases  where  the  owner  of  a  particular  estate  has  been  party  to  some  ^y^"'  v.  Jiecd. 
act  having  some  other  object  than  that  of  a  surrender,  but  which 
object  cannot  be  effected  whilst  the  particular  estate  continues,  and 
the  validity  of  which  act  he  is  by  law  estopped  from  disputing  (r). 
Such  siUTcnder  is  the  act  of  the  law,  and  takes  place  independently 
of,  and  even  in  spite  of,  the  intention  of  the  parties  (s).  It  is  pre- 
sumed to  have  preceded  the  act  to  which  the  tenant  is  party  (/).  The 
acts  in  pais,  which  bind  parties  by  way  of  estoppel,  are  acts  of 
notoriety,  not  less  formal  and  solemn  than  the  execution  of  a  deed, 
as,  for  instance,  livery,  entry,  acceptance  of  an  estate,  and  the 
like  (u). 

A  tenancy  from  year  to  year  cannot  be  determined  unless  there  be  By  Consent 
either  a  legal  notice   to   quit   or  a  surrender  (,r)  :  and  therefore  a  ^^^^  orPos- 
tenancy  fi'om  year  to  year,  created  by  parol,  is  not  determined  by  a  session, 
parol  licence  from  the  landlord  to  the  tenant  to  quit  in  the  middle  of 
a  quarter,  and  the  tenant's  quitting  the  premises  accordingly  (?/)  ;  but 
where  upon  a  tenancy  from  year  to  year,  determinable  at  a  quarter's 

{m)  Doed.EarlofUf/remontY.Courtoiai/,  BesscU  \.  Landsherg,  7  Q.  B.   638;  Com. 

11   Q.  B    702  ;  overruling  Doc  d.  Earl  of  Dig.  tit.  Surreinler  (I.)  ;  and  see  Fniner  v. 

Egremont  v.  Forwood,  3  Q.  B.  627.  Blake,  [1900]   1   Q.   B.   426,   and  p.   338, 

(«)  Loe  d.  JIurray  v.  Bridges,  1  B.  &  Ad.  post. 

847.  (.s)  Lt/OH  V.  Rccd,  13  M.  &  W.  2S-5. 

(o)  Earl  of  Carnarvon  v.   Villebois,  13  M.  {t)  9  C.  B.  634,  note. 

&  W.  342  ;  Morrison  v.  Chadtcick,  7  C.  B.  (?/)  Id.  ;  Nickells  v.  Atherstone,  10  Q.  B. 

266  ;  6  D.  &L.  567.  944. 

[p)  Bac.  Abr.  tit.  Leases  (S.    3).     See  (.r)   Boe  A.  Read  y.  Eidout,Q  T&\mi.  bl'^. 

Jones  y.  Bridgman,  39  L.  T.  500.  (y)  Mollett  v.  Brayne,  2   Camp.    10  ;   11 

{q)  Shep.  Touch.  302.  R.  R.  676  ;    Thompson  v.  Wihon,  2  Stark. 

(r)  Lynn   v.   Reed,   13  M.   &  W.    2S5  ;  E.  370:  20  R.  R.  696. 

L.T.  2-2 
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notice,  tlie  lessor  licensed  tlie  tenant  to  quit  in  the  middle  of  <a 
quarter,  and  the  tenant  accordingly  quitted,  and  the  lessor  accepted 
possession  ;  it  was  held  to  be  a  surrender  by  operation  of  law,  destroy- 
ing- the  right  to  rent  for  the  whole  or  any  part  of  the  current  quarter  (:;) . 

An  agreement  by  landlord  and  tenant  that  the  term  shall  bo  put 
an  end  to,  acted  upon  by  the  tenant's  qiutting  the  premises,  and  the 
landlord  by  some  unequivocal  act  taking  possession,  amounts  to  a 
surrender  by  operation  of  law  {a).  Where,  therefore,  a  tenant  left 
the  key  at  the  counting-house  of  the  landlord,  and  the  latter,  though 
he  at  first  refused  to  accept  it,  afterwards  put  up  a  board  to  let  the 
premises,  and  used  the  key  to  show  tliem,  and  painted  out  the  tenant's 
name  from  the  front,  this  was  held  sufficient  evidence  of  a  surrender 
by  operation  of  law(/'>).  In  lleere  v.  Bird,  the  tenant  of  a  house, 
three  cottages,  and  a  stable  and  yard,  let  at  an  entire  rent  for  a  term, 
before  the  expiration  of  it,  assigned  all  the  premises,  the  house  and 
cottages  being  in  the  possession  of  sub-tenants :  the  landlord  accepted 
a  sum  of  money  as  rent  up  to  the  day  of  the  assignment,  which  was 
in  the  middle  of  a  quarter ;  the  assignee  took  possession  of  the  stable 
and  yard  only ;  the  occupiers  of  the  cottages  having  left  them  after 
the  assignment,  and  before  the  expiration  of  the  term,  the  landlord 
re-let  them ;  the  tenant  paid  no  rent  after  the  assignment,  but  the 
landlord  received  rent  from  the  sub-tenants,  and  before  the  expiration 
of  the  term  he  advertised  the  whole  of  the  premises  to  be  let  or  sold ; 
it  was  held  that  this  was  a  surrender  by  operation  of  law  of  all  the 
premises  (c). 

In  Fenner  v.  Bhihe,  the  tenancy  was  yearly  determinable  by  notice 
expiring  at  Lady-day.  In  December,  1898,  upon  request  by  the 
tenant  to  be  released  from  his  tenancy,  it  was  agreed  orally  that 
the  tenancy  should  terminate  at  Midsummer,  1899,  unless  another 
tenant  should  be  found  in  the  meantime,  and  a  notice  for  letting  was 
put  up  with  the  tenant's  consent.  In  February,  1899,  the  landlord 
found  a  purchaser  and  sold  the  premises  to  him  with  possession  at 
Midsummer,  relying  on  the  tenant's  agreement  for  quitting  at  Mid- 
summer. When  Midsummer  came,  however,  the  tenant  refused  to 
quit.  The  Court  held  that  the  landlord  could  recover  in  ejectment  as 
from  Midsummer,  on  the  grounds  (1)  that  there  had  been  an  agree- 
ment for  a  new  tenancy,  i.e.,  a  tenancy  to  be  determined  at  Mid- 
summer, 1899,  instead  of  a  tenancy  determinable  by  a  notice  to  quit 
on  Lady-day,  and  therefore  a  surrender  by  operation  of  law ;  and 


(z)  Grimman  v.  Legge,  8  B.  &  C.  324  ; 
32  R.  R.  398  ;  Brown  v.  Burlinshaiv,  7  D. 
&  R.  603;  Fiiniivall  v.  Grove,  8  C.  B., 
N.  S.  496 ;  30  L.  J.,  C.  P.  3  ;  Bac.  Abr. 
tit.  leases  (S.  2). 


(fl)  Phene  v.  Topplewell,  12  C.  B.,  N.  S. 
334;  31  L.  J.,  C.  P.  235. 

(A)  Id.  ;  and  see  Panther  Lend  Co.,  In  re, 
[IS9G]  1  Cb.  978  ;  Go  L.  J.,  Ch.  499  ;  44 
W.  R.  573  ;  3  Manson,  165,  per  Romer,  J. 

(r)  Peerc  v.  Bml,  1  C,  M.  &  R.  31. 
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(2)  that  the  tenant,  by  allowing  the   landlord  to  believe  that   the  On. VIII.  s.  3. 
tenancy  -would  be  determined  at  Midsummer,  and  thereby  inducing;   >'^i<>->'ender  (fiy 

Villi  •  -11  Operation  of 

him  to  sell  the  premises,  was  estopped  from  saying  that  the  tenancy        Law). 
was  not  determined  at  Midsummer  (r/). 

That  no  surrender  by  operation  of   law  is  effected  by  the   mere  Xo  Surrender 
acceptance  of  an  insufficient  notice  to  quit,  was  held  in  a  case  where  ^J^ccept- 

■■■  J-       '  ance  or  bad 

a  tenant  from  year  to  year  by  a  Lady-day  holding,  orally  agreed  Notice  to 
with  his  landlord's  agent  to  quit  at  the  ensuing  Lady-day,  which  v>-as     "^  " 
within  half  a  year,  and  although  the  premises  were  re-let  by  auction, 
at  which  the  tenant  attended  and  bid  {e)  ;  and  it  was  afterwards  {ee) 
laid  down  that  there  cannot  be  a  surrender  to  take  place  infuturo. 

If  the  landlord  of  a  house  in  the  middle  of  a  quarter  accept  the  Acceptance 
key  from  his  tenant  under  a  parol  agreement  that  upon  his  then  ^^' 
giving  up  the  possession  the  rent  shall  cease,  and  he  never  afterwards 
occupy  the  premises,  there  is  a  surrender  by  operation  of  law,  and 
the  landlord  cannot  recover  in  an  action  for  the  use  and  occupation 
of  the  house  for  the  time  subsequent  to  his  accepting  the  key  (,/'). 
But  there  was  held  to  be  no  such  surrender,  where  A.  was  tenant  to 
B.  of  rooms  for  a  term  of  years,  and  upon  B.'s  bankruptcy,  A.  sent 
the  key  of  the  rooms  to  the  office  of  the  official  assignee,  Avhere  it  was 
left  with  a  clerk,  who  was  told  that  it  was  the  key  of  the  rooms 
which  A.  had  occupied,  and  A.  immediately  quitted  possession,  but  no 
further  communication  took  place  {g).  Where  two  persons  demised 
a  house  by  lease  in  writing,  one  of  whom,  after  signing  the  lease, 
never  fui'ther  interfered,  and  the  other,  before  the  first  quarter's  rent 
became  due,  accepted  the  key  from  the  tenant's  wife ;  it  was  held,  that 
there  was  a  sufficient  siuTender  by  the  tenant  which  bound  both  the 
lessors,  the  wife  of  the  tenant  acting  as  his  agent,  and  the  lessor,  who 
accepted  the  key,  as  the  agent  of  the  other  (/»). 

But  the  mere  fact  that  the   landlord   has  received  the  key,  and  MereAccept- 

attempted  unsuccessfully  to  re-let  the  premises,  does  not  estop  him  ^^"^  °^^W  t 

from  alleging   that   the  tenancy  still   subsists :  and   if,   afterwards.  Surrender. 

before  the  expu-ation  of  the  term,  the  landlord  re-let,  the  surrender  bv  ^5*^^f'"  ^' 

p  1  ,  no        p  T  -I  Henderson. 

operation  of  law  takes  effect  from  sucli  re-lettmg,  and  does  not  relate 

back  to  the  receipt  of  the  key  (/). 

[d)  Fenner  v.    BUdr,    [1900]    1    Q.   B.  (/)    Whitehead  y.  Clifford,  bTaMivt.  o\S  ; 

426;    69  L.   J.,    Q.   B.    257:    82    L.    T.  la  R.-R.  51^;  FurnivaU  x.  Grove,  %  CB., 

149  ;  48  W.   E.    392,  per   ChanneU   and  N.  S.  496  ;  30  L.  .1.,  C.  P.  3. 
Bucknill,  JJ.  {g)   Cannan  v.  Hartley,  9  C.  B.  634. 

{(■)  Doe    d.    Hudkstone    v.    Johnston,    1  {h)  I)odd  v.  Acldoni,  6  ]\I.  &  G.  672. 

M'Clel.  &T.  141;   Johnstone  r.  Hudlcstone  [i)  OaMhr   v.   Henderson,   2    Q.    B     D 

(1825),  4  B.  &  C.  922  ;  7  D.  &  R.  411  ;  4  575  ;  46  L.  J.,  Q.  B.  607  ;  37  L.  T.  22.  ' 
L.  ,J.,  K.  B.  71  ;  28  R.  R.  505,  followed  The  retention  by  the  landlord  of  the 

in  Bessell^  \.  Landihcrfj  (1845),    14  L.  J.,  key,  sent  to  him  by  the  tenant  with  the 

Q.  B.  355.  view  of  surrendering,  was.  however,  held 

[(■e)  In  Doe  v.  Milward  {\^Z%),  3  M.  «&  W.  under  the  circumstances  in  Smith  v.  Roberts, 

341  ;  49  R.  R.  625,  per  Parke,  B.  9   T.   L.   R.   77— C.   A.,   to  warrant  the 

22  (2) 
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Chap.  VIII. — Determination  of  Tenancy. 


Letting  to 
another 
Peroou,  &c 


Cii.VIII.  s.  3.  Where  a  lessee  quitted  in  the  middle  of  his  term  apartments  which 
Surrender  {bu  ho  had  taken  for  a  year,  and  the  lessor  lent  them  to  another  person, 
Law).  so  that  the  lessee  could  not  have  come  back  if  he  liad  chosen  ;  it  was 
held  that,  by  so  doing,  the  lessor  dispensed  with  the  necessity  of  a 
written  surrender  (/.).  Where  the  owner  of  a  ferry  demised  it  for  a 
year,  but  after  a  few  weeks  the  lessee,  finding  it  unprofitable,  agreed 
instead  to  become  servant  to  the  owner,  and  received  daily  wages  for 
attending  to  the  ferry  for  him,  it  was  held  to  be  a  surrender  by  act  and 
operation  of  law  (/).  Where  a  tenant  from  year  to  year  agreed  to  buy 
the  freehold  of  the  land,  it  was  held  that  the  agreement,  not  being 
absolute,  but  conditional  on  a  good  title  being  found,  did  not  operate 
as  a  surrender  of  the  tenancy  by  operation  of  law  {m). 


Acceptance 
of  another 
Tenant  in 
lieu. 

Thomas  v. 
Cook. 


A  surrender  by  operation  of  law  is  efi'ected  in  cases  in  which  a  third 
person  has,  with  the  consent  of  both  landlord  and  tenant,  taken  posses- 
sion of  the  demised  premises  and  been  treated  by  the  landlord  as  his 
tenant  {n)  ;  but  the  grant  of  a  new  lease  with  the  oral  assent  merely 
of  the  person  in  possession  under  a  subsisting  lease  does  not  operate  as 
a  surrender  in  law  of  the  subsisting  lease  (o). 


By  Accept- 
ance of  new 
Tenant. 


A  tenancy  from  year  to  year  cannot  be  sm'rendered  by  the  mere 
agreement  of  the  landlord  to  accept  a  third  person  in  the  place  of  his 
tenant,  unless  such  agreement  be  in  writing,  or  the  third  person 
actually  take  possession  {p)  ;  but  an  oral  agreement  between  a 
landlord  and  tenant  from  year  to  year,  that  another  tenant  shall 
be  substituted  in  his  place,  who  is  accordingly  substituted,  and 
thereupon  takes  possession,  is  a  sufficient  surrender  to  determine 
the  former  tenancy  [q] .  Where  a  landlord  grants  a  new  lease  to  a 
stranger  with  the  assent  of  the  tenant  under  an  existing  lease,  and 
the  latter  gives  up  his  own  possession,  that  is  a  surrender  by  opera- 
tion of  law  (r),  and  there  is  a  similar  surrender  if  where  A.  being 
tenant  from  year  to  year  sub-let  to  B.,  and  the  original  landlord, 
with  the  assent  of  A.,  accept  B.  as  his  tenant  (.s).    Where  two  persons 


inference  that  the  landlord  had  accepted 
the  surrender. 

(/.)  Walls  \.  Atcheson,  3  Bing.  462;  11 
Moore,  379  ;  4  L.  J.,  C.  P.  154  ;  2  C.  &  P. 
268  ;  28  R.  R.  657. 

[l)  relir  V.  Kendal,  6  B.  &  C.  703  ;  5 
L.  J.,  K.  B.  282  ;  30  R.  R.  504. 

(in)  Doc  d.  Gray  v.  Stanton,  1  M.  &  TV. 
695 ;  5  L.  J.  (N.  S.),  Ex.  185  ;  46  R.  R. 
164  ;    Tarte  v.  Barby,  15  M.  &  W.  GOl. 

(«)  Thomas  v.  Cook  (1818),  2  B.  &  Aid. 
119;  2  Stark.  408;  20R.  R.374.  SceSmith, 
L.  &  T.  308,  whore  this  and  similar  cases 
are  ahly  discussed,  and  it  is  remarked  that 
the  whole  doctrine  is  an  encroachment  on 
the  Statute  of  Frauds. 

(o)    JVallis  V.  Hands,  [1893]  2  Ch.   75  ; 


62  L.  J.,  Ch.  586;  68  L.  T.  428;  41 
W.  R.  4  71  ;   3  R.  351,  per  Chitty,  J. 

ip)  Taylor  v.  Chapman,  Peake  Ad.  Cas. 
19  ;  4  R.  R.  884. 

[q)  Stone  V.  Whiting,  2  Stark.  235 ;  19 
R.  R.  710  ;  Nickells  v.  Atherstone,  10 
Q.  B.  944;  Walker  v.  Richardson,  2 
M.  &  W.  882  ;  Lawrence  v.  Faux,  2  F.  &  F. 
435  ;  Ilobson  v.  Coivh}/,  26  L.  J.,  Ex.  209. 

(r)  Davison  v.  Gent,  1  H.  &  N.  744  ;  26 
L.  J.,  Ex.  122 ;  Lawrence  v.  Faux,  2 
F.  &  F.  435. 

[s]  Thomas  Y.  Cook,  2  B.  &  Aid.  119;  2 
Stark.  408  ;  20  R.  R.  374  ;  Johnstone  v. 
Hudlcstovc.  4  B.  &  C.  922;  7  D.  &  R. 
411  ;  2.S  R.  R.  505  ;  Walls  v.  Atcheson,  3 
Bing.  102:  28  R.  R.  657. 


Sect.  3. — Surrender  (by  Operation  of  Law). 
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being  tenants  from  year  to  year  of  two  closes  under  different  lessors  Ch.VIII.  s.  3. 

agreed  verbally  to   exchange   them,  which  they  did,  and  then  the  ^Qp^J!ationlf 

arrangement  was  mentioned  to  a   person  who  was  steward  of  both        Law). 

the  lessors,  and  who  expressed  his  assent  to  it,  it  was  held  that  this 

was  evidence  of  new  demises,  and  of    a  surrender  by  operation  of 

law  of  the  previous  interests  of  the  tenant  [t).     A  tenant  from  year 

to  year  died,  his  widow  remained  in  possession,  and  continued  paying 

the  rent  to  the  landlord,  with  the  knowledge  of  a  person  who,  above 

a  year  after,  took  out  administration  ;  the  widow  still  continued  in 

possession  for  a  year,  paying  the  rent  as  before ;  it  was  held,  that 

this  did  not  amount  to  a  surrender  by  operation  of  law  of  the  tenancy 

from  year  to  year  (»).     A  tenant  quitted  possession  of  premises,  and, 

on  being  applied  to  for  rent,  stated  in  a  letter  to  his  landlord,  that 

he   hoped  his  landlord   would  be  able  to  let   them   to  some   other 

person  on  better  terms ;  this  the  landlord  did  a  few  days  after,  and 

the  new  tenant  entered  and  paid  rent :  it  was  held,  that  these  facts 

amounted  to   a   surrender,  but  the  Court  declined  to  consider  the 

effect  of  the  letter  as  evidence  of  a  sm-render  by  a  note  in  writing 

within  the    Statute  of   Frauds  (.r).     Where  W.   and  H.,  who  were 

partners,  by   agreement,   in   March,  1827,   became   tenants   to   the 

plaintiff,  and  at  Midsummer,  1828,  W.  retired  from  the  partnership, 

and  in  January,  1829,  H.  entered  into  partnership  with  S. ;  and  the 

plaintiff  gave  receipts  for  rent  as  received  from  H.  and  W.  retired, 

and  as  received  from  H.  and  S.  after  S.  became  a  partner  :  and  also 

gave  H.  a  letter  to  his  attorney,  signifying  that  a  lease  might  be  made 

to  H.  and  S.,  but  which  w^as  kept  by  H.  and  not  acted  upon,  and  no 

lease  was  prepared  ;  it  was  held,  that  W.  remained  liable  for  the  rent 

accruing  at  the  time  of  H.  and  S.  (//).     Where  premises  had  been  let 

to  B.  for  a  term  determinable  by  a  notice  to  quit,  and,  pending  the 

term,  A.,  the  landlord,  agreed  to  let  C.  stand  in  B.'s  place,  and  0. 

offered  to  pay  rent ;  it  was  held,  in  an  action  for  use  and  occupation 

against  C,  that  he  could  not  set  up  as  a  defence  that  B.'s  term  had 

not  been  determined  either  by  a  notice  to  quit,  or  a  surrender  in 

writing  (;::).     Where  a  sole  tenant   from   year   to   year,   before   the 

termination  of   his  tenancy,    entered   into   an   agreement   with   his 

landlord  for  a  lease  to  be  granted  to  him  and  another  jointly,  and 

hoth  entered  upon  and  occupied  the  premises  jointly;    it  was  held, 

that  the  first  tenancy  was  determined  though   the  lease  was   never 

executed  pursuant  to  the  agreement  {((). 


{t)  Rees  V.  Williams,  2  C,  M.  &  E.  581 

(«)  Doe  d,  Hull  V.  Wood,  14  M.  &  W 
682. 

{x)  Nickells  v.  Atherstone,  10  Q.  B.  94-1 
Smith,  L.  &  T.  314  (2nd  ed.). 

(v)  Graham  v.  Wichclo,  1  Cr.  &  M.  188 
38  R.  R.  605  ;    Woodcock  v.  Nuth,  8  Bing- 


170. 

{z)  Phipps  V.  Sculthorpe,  1  B.  &  A.  50  ; 
18  R.  R.  426  ;  but  see  Hyde  v.  Moakcs,  5 
C.  &  P.  42. 

{a)  Hammerton  v.  Steed,  3  B.  &  C.  478  ; 
5  D.  &  R.  206  ;  3  L.  J.,  K.  B.  33  ;  27 
R.  R.  407. 
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Chat.  VIII. — Determination  ok  Tknancy. 


Cn.VIII.  s.  3. 

Surrender 
{Operation  of). 

Surrender  will 
not  prejudice 
previous  Sub- 
leases. 


Operation  on 
Rents 
reserved  in 
Sub-leases. 


Surrenderee, 
assignee  of 
reversion  on  a 
Sub-lease. 


IJffect  on 
Kent 

previously- 
due. 


(c)   Operation  of  Surrcitder. 

The  suiTendor  of  a  lease  will  not  affect  or  prejudice  a  sub-lease 
previously  granted  {h),  unless  indeed  the  sub-tenant  expressly  assents 
to  tlie  surrender  and  in  effect  attorns  to  the  surrenderee ;  to  hold  of 
him  on  new  terms,  or  as  his  agent  or  servant  {c) .  Where  a  lessee 
mortgaged  tenant's  fixtures,  and  afterwards  surrendered  his  lease  to 
the  lessor,  who  granted  a  fresh  lease  to  a  third  party ;  it  was  held, 
tliat  the  mortgagee  had  a  right  to  enter  and  sever  the  fixtures,  as  it 
was  not  competent  to  the  tenant  to  defeat  liis  grant  by  the  subsequent 
voluntary  act  of  surrender  (r/). 

Formerly  if  a  lessee  for  years,  who  had  sub-let  for  a  less  term, 
surrendered  his  term  to  the  lessor,  it  followed  that  the  reversion 
on  tlie  sub-lease  being  gone,  the  rent  and  the  covenants  were  gone 
also  {e).  But  the  Landlord  and  Tenant  Act,  1730  (4  Geo.  2,  c.  28), 
s.  6,  enabled  a  lessee  to  surrender  his  lease  for  the  purpose  of  taking 
a  new  one  without  a  surrender  of  a  sub-lease,  and  saved  to  the 
lessee  all  the  same  remedies  against  the  sub-lessee  for  rents,  covenants 
and  duties,  and  to  the  original  lessor  the  same  remedies  for  rents 
and  duties  reserved  by  the  new  lease,  so  far  as  they  exceed  not  the 
rents  and  duties  reserved  in  the  former  one,  out  of  which  the  sub- 
lease was  derived,  as  if  the  original  lease  were  still  kept  on  foot  (/). 
And  by  the  Eeal  Property  Act,  1845  (8  &  9  Yict.  c.  106),  s.  9,  if 
a  reversion  expectant  on  a  lease  is  surrendered,  the  estate  which 
confers,  as  against  the  tenant,  the  next  vested  right  to  the  tene- 
ments, is  deemed  the  reversion  for  the  purpose  of  preserving  the 
incidents  to  and  obligations  on  the  reversion  {g)  ;  so  that,  by  the 
effect  of  this  statute,  the  surrenderee  becomes  assignee  of  the  reversion 
expectant  on  the  sub-lease. 

Wliere  a  lease  containing  a  personal  covenant  for  the  payment  of 
rent  is  surrendered,  the  personal  covenant  is  independent  of  the  estate 
in  the  property,  and  as  to  rent  previously  due  is  not  affected  by  the 
surrender,  but  the  lessor  remains  a  specialty  creditor  for  the  rent 
which  accrued  before  the  surrender  {h) ,  and  where  there  is  no  personal 
covenant,  the  lessee  is  liable  for  use  and  occupation  (/). 


(i)  Mellor  V.  IFatkins,  L.  R.,  9  Q.  B. 
409  ;  Loe  d.  Beaden  v.  Pyke,  5  M.  &  S. 
146  ;  17  R.  R.  296  ;  Pleasant  d.  Ilaiiton 
V.  Benson,  14  East,  232  ;  12  R.  R.  507  ; 
rifjqott  V.  Stratton,  1  De  Gex,  F.  &  J.  33  ; 
29  L.  J.,  Ch.  1,  7. 

(c)  Lambert  v.  JlfDonne!/,  15  Ir.  Com. 
L.  R.  136. 

(d)  London  and  Wcstmbiater  Loan  and 
Discount  Co.,  Limited  v.  Drake,  6  C.  B., 
N.  S.  798  ;  28  L.  J.,  C.  P.  297  ;  and  see 


Saint  V.  FiUcy,  L.  E.,  10  Ex.  137  ;  44 
L.  J.,  Ex.  33. 

((')  Thrcr  v.  Barton,  Moore,  94  ;  JJ'ebh  v. 
Russell,  3  T.  R.  393  ;   1  R.  R.  725. 

(/)  Doe  d.  Palk  v.  Marchctti,  1  B.  &  Ad. 
715  ;  35  R.  R.  420.  See  Ecclesiastical 
Commissioners  v.  Trcemer,  41  W.  R.  166  ; 
and  see  4  Geo.  2,  c.  28,  s.  6,  at  length, 
post,  Ch.  IX.,  Sect.  5. 

{g)  See  Smith,  L.  &  T.   316. 

(/()  Att.-Gen.  v.  Cox,  3  H.  L.  Cas.  240. 

(»■)  Shaiv  V.  Lomas,  59  L.  T.  477. 


Sect.  3, — Surrender  (by  Operation  of  Law).  343 

Before  the  Apportionment  Act,    1870  (Z-),    rent   reserved   by  the  Ch.VIII.s.  3. 
lease  at  fixed  periods,    quarterly  or   otherwise,  which  was   accruing  ,^'""!'^^J-^^''\-^ 

wdien  a  surrender  was  made,  sank  and  was  entirely  lost  (/)  ;  but  that  ; — 

Act,  sect.  3,  by  the  words  "  re-entrj^  death  or  otherwise,"  seems  to  Rent!^^"^ 
include  the  case  of  a  surrender. 

The  surrender  of  a  part  of  the  demised  premises  does  not  put  an  Effect  of 
end  to  the  tenancy  of  the  remainder  {in).  part.^° 

The  smTender  of  part  of  the  demised  premises  by  an  assignee.  By  Assignee, 
will  not  relieve  the  lessee  from  his  covenant  to  pay  rent.  So  it  was 
held  by  the  Court  of  Appeal  in  Bcnjnion  v,  Morgan  [n),  without 
deciding  whether  the  covenant  was  apportionable  or  not,  and  two  of 
the  Judges  (Brett,  M.  E,.,  and  Fry,  L.  J.),  intimating  that  if  the 
covenant  was  not  apportionable,  the  lessee  was  liable  for  the  whole 
rent.  Cave,  J.,  had  intimated  in  the  Court  below  that  if  the  liability 
of  the  lessee  still  existed  it  must  exist  as  a  whole  on  the  ground 
that  the  law  would  not  imply  a  modified  covenant  to  suit  modified 
circumstances ;  and  it  is  submitted  to  be  clear  both  on  authority  (o) 
and  principle  that  the  liability  subsists  as  a  whole  and  cannot  be 
apportioned. 

In   the   peculiar   case   of   SoutliiccU   v.   Scatter  (p),   the   plaintiff,  Surrender 
having  let  to  the  defendant,  assigned  the  reversion,  but  agreed  with  ment  of  future 
the  assignee  that  they  should  continue   to   receive   rent  from   the  ^ei't- 
defendant,   to   whom    they   gave   notice   of    the   agreement.      The 
defendant  afterwards  surrendered   to  the  assignee  of  the  reversion, 
and  it  was  held  that  such  a  surrender  was  valid,  and  that  the  rent 
accruing  due  after  it  could  not  be  recovered  by  the  plaintiff  from  the 
defendant  ;  but  it  seems  that  the  plaintiff  would  have  had  a  remedy 
against   the   assignee,  though  it  was  not   necessary  to  decide  that 
point. 

(d)  B//  and  to  icJiom  Surrender  made. 

Those  persons  who  are  disabled  to  grant  are  unable  to  surrender  ;  Surrenderee 
and  such  persons  as  are   disabled  to  take  by  grant  are  unable  to  immediate 
take  by  a  surrender  {q) .     Moreover,  the   surrenderee   must   be   the  Reversioner, 
immediate  reversioner  (r)  ;  if  therefore  A.  let  to  B.  for  ten  years, 
who  lets  to  C.  for  five  years,  C.  cannot  surrender  to  A.  by  reason  of 
the  intermediate  interest  of  B, ;  but  in  such  case  B.  may  surrender 

[k)  Post,  Ch.  X.,  Sect.  6  (b).  affirming  Cave,  J.,  21  Q.  B.  D.  101  ;  57 

(?)   Grmman  v.  Legge,  S  B.   &  C.   324  ;  L.  J.,  Q.  B.  46-5  ;   59  L.  T.  478.         _ 
2  M.  &  R.  438  ;   6  L.   J.,  K.  B.  32  :  32  i")  ^^e  per  cur.  in  the  considered  judg- 

E.  R.  398  ment  in  Stevenson  v.  Lamhard,  2  East,  573  ; 

^4^^7't  ^\^T'-^''i\n  ^i  ?■  r?-'«oJ       ^  l^p)^SoutJm-en  v.  Scatter,  49  L.   J.,  Ex, 

P-P  V  ^\}'-  I'  ^-  \^^^  '  ^^  V-  ^-    ^^       356  :  44  J.  P.,  376-C.  A. 
-C.  A.  ;  Baynton  v.  Morgan,  infra.  ^^^  ^^^^^  ^^^^j^^  3^3 

(h)  Baynton  Y.Morgan,  22  Q.  B.  D.  74  ;  (r)  Edwards  y.  TVicA-irar,  L.  R.,   1  Eq. 

58  L.  J.,  Q.  B.  139  ;  37  W.  R.  148— C.  A.,       68,  403. 
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Ch.VIII.  s.  3. 

Surrender  {by 

and  to  whom 

madt). 


Joint 
Tenauts, 
Executors,  &c, 


Infants. 


Sequestrators 


AVhat  Estate 
Surrender 
may  operate 
on. 


to  A.,  and  afterwards  C.  likewise,  because  then  his  lease  for  five 
3'ears  is  become  immediate  to  the  reversion  of  A.  (.s).  If  a  husband 
have  a  lease  or  estate  for  years  in  right  of  his  wife,  he  alone,  or  he 
and  his  wife  together,  may  surrender  it ;  but  if  the  husband  have  an 
estate  for  life  in  right  of  his  wife,  who  is  tenant  in  dower  or  other- 
wise, and  he  alone,  or  he  and  she  together,  surrender  it,  the  surrender 
is  good  only  during  the  life  of  the  husband,  unless  the  deed  be 
acknowledged  by  the  wife  pursuant  to  the  Act  for  the  Abolition  of 
Fines  and  Recoveries. 

One  joint  tenant  cannot  siinrnde)'  to  another  joint  tenant,  but  ho 
may  grant,  release  or  assign  to  him.  One  of  two  or  more  executors 
may  also  surrender  an  estate  or  lease  for  years,  which  the  executors 
have  in  the  right  of  their  testator  (f).  Where  the  lessee  of  premises, 
under  a  covenant  of  re-entry  if  the  rent  should  be  in  arrear  twenty- 
eight  days,  died  in  bad  circumstances,  and  his  brother  administered 
de  son  tort,  and  then  having  agreed  with  the  landlord  to  give  him 
possession  and  suffer  the  lease  to  be  cancelled  on  his  abandoning 
the  rent,  which  was  twenty-eight  days  in  arrear,  took  out  letters  of 
administration  ;  it  was  held,  that  the  agreement  of  the  brother  as 
administrator  de  son  tort  did  not  conclude  him  as  rightful  adminis- 
trator, nor  give  a  right  of  possession  to  the  landlord  who  had  entered 
under  the  agreement,  but  who  had  not  made  any  formal  demand  of 
the  rent,  nor  taken  a  regular  surrender  of  the  lease  {ii) .  Where  a 
lessee  who  had  paid  rent  sometimes  to  a  trustee  and  sometimes  to  a 
cestui  que  trust,  gave  up  possession  on  the  last  day  of  the  term,  but 
before  it  was  ended,  to  the  person  who  had  been  trustee,  and  not  to 
the  party  then  having  the  legal  title ;  it  was  held,  that  as  the  act 
was  equivocal,  it  did  not  amount  to  either  a  surrender  or  to  a 
forfeitm-e  (.r). 

An  infant  may  make  a  surrender  in  law  by  the  acceptance  of  a 
new  lease,  if  such  new  lease  increase  his  term  or  decrease  his  rent ; 
but  a  surrender  by  an  infant  lessee  by  deed  is  absolutely  void. 

A  surrender  of  a  lease  cannot  be  made  to  sequestrators ;  it  must 
be  to  the  lessor,  or  to  a  party  legally  entitled  under  him  (//). 

A  lessee  may  surrender  to  him  who  has  the  immediate  reversion, 
either  in  fee  or  for  any  less  estate  (s). 


49. 


(«)  Bac.  Abr.  lit.  Leases  (S.  2). 

(0  Shep.  Touch.  303. 

(m)  Doc  d.  Hornbi/  v.  Gloui,  1  A.  &  E. 

(.c)  Acklaml  v.  Luthn,  9  A.  &  E.  879  ; 


8  L.  J.  (N.  S.),  Q.  B.  164 ;  48  R.  R.  729. 
{y)   Cornish  v.  Searell,  8  B.  &  C.  471 ;  6 
L.  J.,  K.  B.  2o4 ;  32  R.  R.  445. 

{z)  Bac.  Abr.  tit.  Leases  (S.  1,  2)  ; 
ChaUoncr  v.  Davis,  1  Ijd.  Raym.  402  ; 
ILughcs  V.  Eobotham,  Cro.  Eliz.  302. 


1 
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Cii.VIII.  s.  4. 
Sect.  4. — Merger.  ^'^^'' 

A  lease  for  years  may  be  determined  by  merger ;  that  is,  when  What 
there  is  a  union  of  the  term  with  the  immediate  reversion,  both  a^Mer^^-er" 
being  vested  at  the  same  time  in  one  person  in  the  same  right.  In  of  a  Term, 
such  case  the  reversion  merges  or  drowns  the  term,  because  they  are 
inconsistent  and  incompatible  {a).  Nemo  j)ot£st  esse  fcneiis  et  dondnns. 
A  person  cannot  be,  at  the  same  time,  both  landlord  and  tenant  of 
the  same  premises.  It  may  be  laid  down  as  a  general  rule,  that 
whenever  the  particular  estate  and  that  immediately  in  reversion  are 
both  legal  or  both  equitable,  and  by  any  act  or  event  subsequent  to 
the  creation  of  the  particular  estate  become  for  the  first  time  vested 
in  one  person  in  the  same  right,  their  separate  existence  will  cease 
and  a  merger  will  take  place.  But  where  a  tenant  for  ninety-nine 
years  purchases  the  reversion  in  fee,  and  takes  a  conveyance  thereof 
to  a  trustee  for  himself,  expressly  to  prevent  a  merger,  the  term 
becomes  one  in  gross,  and  no  merger  takes  place  [h).  A  particular 
estate  will  merge  in  a  reversion  of  a  shorter  diu*ation  than  itself  [c)  ; 
as  if  one  be  lessee  for  twenty  years,  and  the  reversion  expectant 
thereon  be  granted  to  another  for  one  year,  who  grants  it  to  the 
lessee,  it  will  operate  as  a  merger  of  the  twenty  years'  term,  and  the 
term  for  one  year  will  begin  to  run  [d).  Where  a  lessee  made  a 
sub-lease  for  all  his  term,  except  a  few  days,  and  then  granted  the 
sub-lease  and  the  rent  thereby  reserved  to  his  lessor  for  the  term 
mentioned  in  the  sub-lease  (but  not  for  the  few  days  so  excepted),  it 
was  held,  that  the  chattel  interest  was  not  merged  in  the  fee  (<?). 
Where  a  lessee  of  premises  for  a  term  of  twenty- one  years,  which 
would  expire  at  Michaelmas,  1809,  in  December,  1799,  took  a  further 
lease  of  the  same  premises  for  sixty  years,  to  commence  from  Michael- 
mas, 1809  ;  and  the  lessor  died  in  December,  1800,  and  devised  the 
premises  in  question  to  A.,  the  lessee,  for  his  life,  who  by  lease  and 
release  in  1806  conveyed  his  life  estate  to  B.  :  it  was  held  that  A.'s 
interest  in  the  lease  of  1799,  which  was  to  commence  in  1809,  was 
not  merged  in  his  estate  for  life  (,/').  Sir  Edward  Coke  lays  it  down 
as  a  general  rule  that  a  person  cannot  have  a  term  for  years  in  his 
own  right,  and  a  freehold  in  autre  droit,  but  that  his  own  term  shall 
drown  in  the  freehold  ;  but  a  man  may  have  a  term  of  years  in  autre 

(a)  Bac.  Abr.  tit.  Leases  (R.) ;  2  Blac.  Poph.  30. 

Com.  177  ;  Salmon  v.  Sicau.,  Cro.  Jac.  619  ;  (d)  Cruise,  Dig.  96  ;  Stephens  v.  Bridr/es, 

Burton  v.   Barclay,    7    Bing.    745  ;    Lord  6  Madd.  66  ;   22  R.  R.  242. 

Dynevor  v.  Tennant,  13  App.  Cas.  279.  (c)  Burton  v.  Barclay,  7  Bing.  745. 

(i)  Belatie^/  v.  Belanei/,  L.  R.,  2  Ch.  Ap.  (  f)  Doed.  RawUngs  v.  Walker,  5  B.  &  C. 

138;  36L.  J.,  Ch.  265.  Ill;  7  D.  &  R.  487;  4  L.  J.,  K.  B.  159; 

(r)  Hughes  v.  Eobotham,  Cro.  Eliz.  302  ;  29  R.  R.  184. 
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Ch.VIII.  s. 
Merger. 


Administra- 
tor. 


When  Rever- 
sion merged, 
next  vested 
Estate  to  be 
deemed 
Reversion. 

8  &  9  Vict. 
c.  106,  s.  9. 


4,  droit,  and  a  freehold  in  liis  owu  rl^lit  (r/)  ;  and  it  seems  to  be  agreed, 
tliat  if  a  man,  Leing-  possessed  of  a  term  of  years  in  rig-lit  of  his  wife, 
purchase   the  inheritance,  the  term  for  years,  though  in  right  of  his 
wife,  is  merged  and  extinct,  because  the  purchase  was  the  express  act 
of  the  husband,  and  therefore  amounts  in  law  to  a  disposition  of  the 
term,  by   reason  of  the  merger  consequent  thereupon ;  but  a  bare 
intermarriage  of  a  woman  who  is  a  termor  with  the  reversioner  will 
not  merge  the   term,  because  by  the  intermarriage  the  term  is  cast 
upon  the  husband  by  act  of  law,  without  any  concurrence  or  immediate 
act  done  by  him  to  obtain  the  same ;  and  therefore  in  such  case  the 
law  will  preserve  the  term  in  the  same  plight  as  it  gave  it  to  the 
husband,  till  he  by  some  express  act  destroys  it  or  gives  it  away  (//). 
Where,  however,  the  husband  himself  is  lessee  for  life,  and  inter- 
marries with  the  lessor,  this  merges  his  own  term,  because  he  thereby 
draws  to  himself  the  immediate  reversion,  in  nature  of  a  purchase  by 
his  own  voluntary  act,  and  so  undermines  his  own  term ;  whereas  in 
the  other  case,  the  term  existing  in  the  woman  until  the  marriage,  is 
not  thereby  so  drawn  out  of  her  or  annexed  to  the  freehold  as  to 
merge  therein  ;  because  that  attraction  which  is  only  by  act  of  law 
consequent  upon  the  marriage,  would,  by  merging  the  term,  do  wrong 
to  a  married  woman,  and  so  take  the  term  out  of  her,  though  the  hus- 
band did  no  express  act  for  that  piu'pose,  which  the  laAv  will  not  allow. 
If  a  husband  is  possessed  of  a  term  of  years,  and  the  owner  of  the 
reversion  in  fee  devises  it  to  the  wife,  who  has  issue,  the  husband,  who 
in  the  lifetime  of  the  wife  is  tenant  by  the  curtesy  initiate,  holds  the 
two  estates  in  different  rights,  without  having  acquired  the  freehold 
by  his  own  act,  and  consequently  there  is  no  merger  (/). 

C.  as  administrator  held  certain  land  for  a  term  of  years,  which  he 
demised  to  P.  for  a  shorter  term.  P.  afterwards  assigned  this  land  to 
i\  for  the  shorter  term.  In  the  first  deed  C.  was  described  as 
administrator,  but  not  in  tlie  second.  It  was  liold  that  there  had  been 
no  merger  in  equity  {k). 

Formerly  if  a  tenant  for  a  term  of  years  leased  for  a  less  term,  and 
assigned  his  reversion,  and  the  assignee  took  a  conveyance  of  the  fee, 
l)y  which  his  former  reversionary  interest  was  merged,  the  covenants 
of  the  sub-lease  incident  to  that  reversionary  interest  were  thereby 
extinguished  (/).  But  by  the  Eeal  Property  Act,  1845  (8  &  9  Yict. 
c.  106),  s.  9,  "when  the  reversion  expectant  on  a  lease,  made  either 
before  or  after  the  passing  of  this  Act,  of  any  tenements  or  heredita- 


{(j)  Webb  V.  RusseU,  3  T.  R.  401  ;  1  R.  R. 
7'2.5,  per  Lord  Kenyon,  C.J. 

(7()  Co.  Lit.  338  b  ;  Lachj  riait  v.  Skap, 
Cro.  Jac.  275. 

(i)  Jo»es  V.  Davies,  5  H.  &  N.  76C  ;  7 
Id.  .507;  29  L.  J.,  Ex.  374. 


{k)  Chambers  v.  Kwgham,  L.  R.,  10 
Ch.  D.  743  ;  39  L.  T.  272,  per  Fry,  J. 

(0  Webb  V.  RusscU,  3  T.  R.  393;  1 
R.  R.  725  ;  Thome  v.  Woolcombr,  3 
B.  &  Ad.  586. 
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ments   of   any  tenure,    shall,    after   tlie    1st    of   October,  184-3,   be  Ch.VIII.  s.  4. 

surrendered  or  merged,  the  estate,  which  shall  for  the  tune  being       Merger. 

confer  as  against  tlie  tenant  under  the  same  lease  the  next  vested 

right  to  the  same  tenements  or  hereditaments,  shall,  to  the  extent 

and  for  the  purpose  of  preserving  such  incidents  to  and  obligations 

on  the  same  reversion  as,  but  for  the  surrender  or  merger  thereof, 

would  have  subsisted,  be  deemed  the  reversion  expectant  on  the  same 

lease." 

By  the  Judicature  Act,  1873,  s.   25,  sub-s.   (4),   "  there  shall  not  Merger  after 
after  the  commencement  of  this  Act  (»?),  be  any  merger  by  operation  ture  Acts. 
of  law  only  of  any  estate,  the  beneficial  interest  of  which  would  not  be 
deemed  to  be  merged  or  extinguished  in  equity." 

And  see  as  to  merger  generally  the  judgment  of  the  House   of 
Lords  in  the  very  special  case  of  Lord  Dijnci'or  v.  Tcnnant  (n). 


Sect.  5. — Forfeiture. 
(a)   Hoiv  ineurred  generally. 


A  lease  may  be  determined  by  entry  or  ejectment  [nn)  for  a  forfeiture  By  Breacli  of 
incurred  either  by  (1)  breach  of  a  condition  therein  in  the  lease  ;  or  ^'^^'^'^^'^t' 

•J    \    '  _  _  '  where  Cou- 

(2)  for  a  breach  of  any  covenant,  in  case  (and  in  case  onl}^  (o))  the  dition  of 
lease  contain  a  condition  or  proviso  for  re-entry  for  a  breach  of  such  ^  ^"^  ^^' 
covenant  {])).  The  same  rule  applies  to  the  breach  of  the  terms  of 
an  agreement  for  a  lease  for  years,  whether  a  person  has  entered  and 
holds  as  tenant  from  year  to  year  (q),  or  is  considered  as  actual 
lessee  (r).  In  that  case  also,  if  the  agreement  stipulate  for  a  proviso 
for  re-entry,  ejectment  can  be  brought  at  once.  The  lessor,  having 
the  jus  disponendi,  may  annex  whatever  conditions  he  j^leases  to  his 
grant,  provided  they  be  not  illegal  or  repugnant  to  the  grant  itself ; 
and  upon  the  breach  of  any  of  these  conditions  may,  subject  to  special 
statutory  provisions  for  "  relief  against  forfeiture,"  avoid  the  lease  (s). 

(w)  I.e.  1st  of  November,  1875.  indeed,  he  can  get  judgment  signed  fur 

(«)  Dynevor  [Lord)  v.  Tennant,  13  App.  rent  due,  and  seize  the  term  of  years  in 

Cas.  272  ;  37  W.  R.  193.  execution. 

(h«)  As  to  recovery  of  the  premises  upon  (^)  Lit.  s.  325  ;  Boo  d.  Wihon  v.  Fhil- 

aprovisoforre-entry,  see  Ch.  XXII.,  post,  n^^^  2  Bing.  13;  9  Moore,  4G  •  2  L    J 

and  see  especiaUy  as  to  summary  recovery  c.  P.  103  ;  27  R.  R.  639  ;  Boe  d.  Burh-  v 

on  forfeiture  for   non-payment   of    rent,  Boicditch,  8  Q.  B.  973 

R.  S.  C.  Ord.  III.  r.  6,  and  Ord.  XIV.  as  ,  \    -n     a    rr,                  ,         ,0  »     r  -,^ 

J  J  1          1       i  T                 iHAi         1  I'?)  Boe  a.  Iltoiiiwn  Y.  Ame}/,  12  A.  it  E. 

amended  by  rule  of  January,   1902,    and  ^-e  '   rp,                 n    ?        ,    -r/ '  c    -kt    „^t^ 

„  J.       1.  ■     c     i-    o  /  \    *  <^i,    a'Vtf           t-  ■io     Thomas  v.  Paeker,  1   H.   &  N.  669  ; 

set  out  m  Sect.  2  (e)  of  Oh.  XXIL.,  post.  jr               /^         ■         , /.  V,    -r.     -kt  7^    ,^      ' 

/  \  Ti.  •      £  •         \           i-i,  4.       1          j:  Jiai/>ie  V.  Cumminqs,  16  C.  B.,  N.  S.  421. 

(0)  It  IS  oi  importance  that  a  lease  for  •'                         j  >        ^-  ^-i  -^■"-  *j-  ■^"'■■ 

years  should  contain  a  proviso  for  re-entry  ('")  ^ee  as  to  this,  WaMi  v.  Lonsdale,  21 

for  non-payment  of  rent  at  any  rate,  as  ^^-  ^-  9,  ante,  Ch.  IV.,  Sect.  1. 

otherwise    the   lessor    may   find    himself  («)  Bat/Us  v.   Be  Groi,  4  C.    B.,  N.   S. 

saddled  with  an  impecunious  tenant,  and  537,  539  ;  6  Id.  552.    As  to  "relief  ao-ainst 

not  be  able  to  get  rid   of  him — unless,  forfeiture,"  see  post.  Sect.  6. 
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Cn.VIir.  s.  5. 

Forfeiture 

(Jiotv  incurred 

generaUt/) . 

By  ■ft'hat  Acts 
a  Forfeiture 
may  bo 
iucm-red. 


Time  and 
Place  of  Per- 
formance of 
Condition. 


Besides  incurring  a  forfeiture  by  the  breach  of  express  conditions, 
which  will  be  hereafter  considered,  a  lessee  may  incur  a  forfeiture 
for  breach  of  implied  conditions,  either  by  matter  of  record,  or  by 
act  in  pais:  1,  by  matter  of  record,  where  he  sues  ont  a  writ,  or 
resorts  to  a  remedy  which  claims  or  supposes  a  right  to  the  freehold, 
or  where,  in  an  action  by  his  lessor  grounded  upon  the  lease,  he 
resists  the  demand  under  the  grant  of  a  higher  interest  in  the  land  ; 
or  where  he  acknowledges  in  Court  the  fee  to  be  in  a  stranger ;  for 
having  thus  solemnly  protested  against  the  right  of  his  lessor,  he  is 
estopped  by  the  record  from  claiming  an  interest  under  him  (/)  ;  but 
anything  of  this  sort  can  seldom,  if  ever,  now  happen,  real  actions 
having  been  abolished ;  2,  by  act  in  pais,  where  he  aliens  the  estate 
in  fee  {u).  Where  a  tenant  delivered  up  possession  of  the  premises 
and  the  lease,  in  fraud  of  his  landlord,  to  a  person  who  claimed  under 
an  hostile  title,  with  the  intention  of  enabling  him  to  set  up  that 
title,  not  with  the  intention  that  he  should  hold  under  the  lease; 
it  was  held,  that  the  term  was  forfeited  (x) .  Where  a  lessee,  who  had 
paid  rent  sometimes  to  a  trustee  and  sometimes  to  a  cestui  que  trust, 
gave  up  possession  on  the  last  day  of  the  term,  but  before  the  term 
was  ended,  to  the  person  who  had  been  trustee,  and  not  to  the  party 
then  having  the  legal  title ;  it  was  held,  that  as  the  act  was  equi- 
vocal, it  did  not  amount  either  to  a  surrender  or  a  forfeiture  of  the 
term  (//).  Where  a  forfeiture  may  be  incurred  by  a  grant  or  deed,  it 
is  necessary  that  the  deed  be  a  valid  instrument,  for  if  by  reason  of 
any  defect  it  be  void,  it  will  not  work  a  forfeiture  of  the  estate  (s) ; 
but  granting  a  lease  of  the  land  for  more  years  than  he  himself  has 
is  no  forfeiture,  because  it  is  only  a  contract  between  him  and  his 
sub-lessee  (or  rather  assignee),  which  cannot  possibly  prejudice  the 
interest  of  the  original  lessor,  and  does  not  even  pretend  to  usurp  or 
touch  the  freehold  or  inheritance.  A  proviso  in  a  lease  for  re-entry 
on  a  condition  broken  can  only  operate  during  tlie  term  {a).  But  it 
will  extend  to  any  new  implied  tenancy  from  year  to  year  upon  the 
like  terms  and  conditions  {h). 

Wliere  a  time  certain  is  appointed  in  a  proviso  or  condition  for 
the  performance  of  anything,  neither  party  is  bound  to  attend  at 
any  other  time  ;  and  if  it  is  provided  that  any  act  is  done  on  a  day 
certain,  but  no  hour  in  the  day  is  specified  wherein  the  same  shall 
be  done,  the  party  must  attend  such  a  length  of_time  before  and 
until  sunset  as  may  be  convenient  to  do  the  act.      If  a  place  be 


it)  Post,  Sect.  8. 

(m)  Bees  v.  Irvingt07t,  Cro.  Eliz.  322. 

\x)  Doe  d..  EUerbrock  v.  Flynn,  1  C,  M. 

R.  137. 

(y)  Aekland  v.  Luthy,  9  A.  &  E.  879. 


(2)  Doe  d.  Lloyd  v.  Powell,  5  B.  &  C. 
308,  312 ;  8  D.  &  R.  35  ;  4  L.  J.,  K.  B. 
159;  29  R.  R.  253. 

{a)  Johns  V.  Whitley,  3  Wils.  127. 

lb)  Thomas  v.  Packer,  1  H.  &  N.  669. 
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limited  and  agreed  on  by  the  parties  where  the  condition  is  to  be  Ch.VIII.  s.  5. 
performed,  the  party  who  is  to  perform  is  not  obliged  to  seek  the     Forfeiture 

^  .     .  .  .      .  ,       (Jiow  incurred 

party  to  whom  it  is  due  elsewhere,  nor  is  he  to  whom  it  is  to  be     generally). 
performed   obliged  to  accept  of   the  performance  elsewhere ;  but  he 
may  accept  it  at  another  place,  and  it  will  be  good  (c) . 

The  Eeal  Property  Limitation  Act,  1874  (37  &  38  Yict.  c.  74),  Effect  of  the 
bars  the  party  who  has  a  right  to  enter  for  a  forfeiture,   but  who  Limitations 
neglects  to  do  so  for  more  than  twelve  years  after  his  right  accrued  {d). 

Where  an  ejectment  is  founded  on  a  particular  forfeitiu'e,  it  must 
be  commenced  within  twelve  years  after  such  forfeiture  accrued  {e) . 
But  a  lessor  is  not  bound  to  take  advantage  of  the  first  or  any 
other  forfeiture  committed  during  the  term  (_/').  Therefore  it  is  no 
defence  to  an  ejectment  commenced  after  the  expiration  of  the 
lease  that  a  forfeitm'e  and  riglit  of  re-entry  thereon  accrued  under 
the  lease  more  than  twelve  years  before  the  commencement  of  the 
action  (g) . 

It  may  be  laid  down  for  a  general  rule  that  he  who  enters  or  Estate  of 
recovers   by  ejectment  for   a   condition   broken   shall   be   seised  or  f^tennff 
possessed  of  that  estate  which  the  lessor  had   at   the   time  of  the 
estate  made  upon  condition ;   and  he  may  avoid  all  mesne  charges 
and  incumbrances  (h). 

(b)   Construction  of  Proviso  for  Re-entry. 

Provisoes  for  re-entry  in  leases  are  conditions  annexed  to  the  term,  Construction 
and  are  to  be  construed,  like  other  contracts,  according  to  the  intent  °*  Proviso  for 
of  the  parties  to  be  collected  from  the  words  used,  and  not  with 
the  strictness  of  conditions  at  common  law  (/)  ;  therefore  where 
there  is  a  proviso  in  a  lease,  that  on  non-payment  of  rent  or  non- 
performance of  any  of  the  lessee's  covenants  the  term  shall  cease, 
the  lessor,  and  not  the  lessee,  has  the  option  of  determining  a  lease 
upon  a  breach  made  {li).  A  proviso  in  a  lease,  that,  upon  breach  of 
any  of  the  covenants  therein  on  the  part  of  the  lessee,  the  lessor  may 
re-enter  on  the  premises,  "  and  the  same  have  again,  as  if  the  said 
lease  had  never  been  made,"  means,  that  the  lease  is  to  be  void 
from  and  after  re-entry  by  the  lessor,  and  does  not  deprive  him  of 
the  right  of  bringing  an  action  of  covenant  for  rent  which  accrued 

(c)  Bac.  Abr.  tit.  Conditions  {0 .  4).  (A)  Co.  Lit.  202;  Bac.  Abr.  tit.  Condi- 

Id)  See  Doe  A.  Tarrant  v.  HcUler,  3T.  R.       tions  (0.  4)  ;  Cole,  Ejec.  68. 

^^(.i  Cok,  EjeTil.  ,    (')  ^''  5-  fr'?  ^'  ^nTj  ^°°;  ^  ^l' 

/)  Doe  A!sheppard  v.  Allen,  3  Taunt.  1%  '  ^^^  ^^  5'"^""  Z'  C/^^'^V",   6  Q.  B. 

7a.ioT?    -p    A07     71     A    73 .  ,„  ,  ,r    7^  „  7.„  ^^-^j    961;   Croft  v.    Lumlcii,   5    E.    &    B. 

/I  15     r    A     im      n      J    T>  7  T         r  o07     o  M.  ij.  Cas.  6r2;  27  L.  J.,  O.  B 

4  B.   &  A.  401  ;  Doe  d.  Baker  v.  Junes,  5  o,>i       t>  n     ■     o  n    -n    IvV    o    ^/.rT 

Exch.  498  '  ^"-"'l^  ^-  ^("■'^^>  3  C  B.,  N.  S.  769. 

(/)  Doe  d.  Allen  v.  Blakcwai/,  5  C.  &  P.  (/.■)  Ecde  v.   Farr,   6  M.   &  S.    121  ;  18 

563  ;  Doe  d.  Cook  v.  Dr/nfrrs\  7  East,  299.        E.  E.  329. 
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{Construction 
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Jic-entri/). 


Insensible 
ProWso. 


previously  :  and  this  principle  equally  applies  to  a  covenant  for 
repairs  or  other  services  to  he  rendered  by  the  lessee  (/).  An  agree- 
ment of  demise  contained  a  clause  that  if  the  rent  shoidd  he  unpaid 
for  ten  days,  or  if  the  lessee  should  not  observe  all  the  conditions,  &c., 
then  it  should  bo  lawful  for  the  lessor  to  enter  upon  and  take 
possession  of  the  premises,  and  to  expel  the  lessee,  without  any  legal 
process,  and  as  effectually  as  a  sheriff  might  do  on  a  recovery  in 
ejectment ;  and  that,  in  case  of  such  entry  and  an  action  being 
brouglit,  the  defendant  might  plead  leave  and  licence  in  bar ;  it  was 
held,  tliat  the  lessee's  right  to  possession  as  tenant  continued  until 
the  lessor  had  availed  himself  of  the  licence  given  {in).  Such  a 
clause  does  not  dispense  with  a  formal  demand  of  the  rent  {n) .  An 
agreement  to  let  a  house  and  for  the  lessee  to  make  certain  altera- 
tions,  and  if  they  were  not  done  that  the  lessor  might  retake  pos- 
session, and  that  the  agreement  should  be  null  and  void,  is  voidable 
only  at  the  election  of  the  lessor  if  the  lessee  does  not  make  the 
alterations  (o) .  Where  in  an  agreement  amounting  to  an  actual  demise 
there  was  a  clause  in  the  following  form,  "it  is  stipulated  and 
conditioned  that  the  lessee  shall  not  underlet ; "  it  was  held,  that 
these  words  created  a  condition,  and  being  such,  upon  breach  of 
it  the  lessor  might  maintain  ejectment,  without  an  express  clause  of 
re-entry  (;;) .  A  proviso  that  the  lessee  shall  pay  120*'.  per  annum 
creates  both  a  covenant  and  a  condition,  and  therefore  for  breach  of 
it  an  ejectment  may  be  maintained  without  any  express  power  of 
re-entry  {q).  If  by  a  written  agreement  premises  are  let  for  a  term, 
"at  and  under  the  rent  of  80/.,"  it  is  an  agreement  by  the  lessee  to 
pay  that  rent ;  and  therefore  if  there  be  a  power  of  re-entry  in  case 
of  breach  of  "  any  of  the  agreements  therein  contained,"  the  lessor 
has  a  right  of  re-entry  on  non-payment  of  rent,  although  there  is 
no  express  agi-eement  to  pay  rcnt(r).  A  proviso  that  if  buildings 
should  not  be  completed  on  a  certain  day  "  it  shall  be  lawful  for  the 
lessors  into  the  demised  premises  or  any  part  thereof  in  the  name 
of  the  whole  [omitting  the  words  '  to  re-enter ']  and  repossess," 
w^ould  seem  to  give  a  right  of  re-entry  (s) .  Where  a  proviso  for 
re-entrj^  was  insensible,  the  Court  refused  to  decide  its  meaning,  and 
non-suited  the  plaintilf  in  an  ejectment  for  a  forfeiture  (f).     Where 


(I)  Hartshorn  v.  IVatson,  4  Bing.  N.  C. 
178 ;  6  Dowl.  404 ;  see  alao  Selbrj  v. 
Browne,  7  Q.  B.  620. 

(»«)  Kavanagh  v.  Gvdge,  7  M.  &  G.  31C  ; 
1  D.  k  L.  928. 

(«)  Burr)/  V.  Glover,  10  Ir.  Com.  L.  R. 
113  ;  Acocks  v.  PhiUips,  5  H.  &  N.  183. 

(o)  Doe  d.  Nash  v.  Birch,  1  M.  &  W. 
402  ;  5  L.  J.  (N.  S.),  Ex.  185  ;  46  W.  R. 
326;  Bnyne-f.  Ctimminps,  16  C.  B.,  N.  S. 
421. 


{}>)  Doe  d.  Henniker  v.  Watt,  8  B.  &  C. 
308  ;  6  L.  J.,  K.  B.  185  ;  32  R.  R.  393  ; 

Simpson  V.  Titterell,  Cro.  Eliz.  242  ;  Marsh 
V.  Curtei/s,  Cro.  Eliz.  528. 

{q)  Uarringtoii  v.  Wise,  Cro.  Eliz.  486  ; 
cited  8  B.  &  C.  316  ;  Cole,  Ejec.  402. 

(r)  Boe  d.  Rains  v.  KncUer,  4  C.  &  P.  3. 

(.v)  Hunt  V.  Bishop,  8  Exch.  675. 

(t)  Boe  d.  Wyndham  v.  Carew,  2  Q.  B. 
317  ;  but  see  Boe  d.  Barke  v.  Bowditch,  8 
Q.  B.  973. 
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the  lessee  covenanted  to  pay  the  rent,  and  not  to  assign  without  the  Cn.VIII.  s.  5. 
leave  of  the  lessor,  and  there  was  a  proviso  for  re-entry  if  the  rent     Forfeiture 

„         •  -J?      n  p   n  ,      ,,         .        ,  .       ,     (Construction 

was  m  arrear,  or  it  all  or  any  ot  the  covenants  thereinafter  contamed  of  Proviso  for 
on  the  part  of  the  lessee  should  be  broken  ;  and  there  were  no  -^'-"'^''^^- 
covenants  on  the  part  of  the  lessee  after  the  proviso,  but  only  a 
covenant  by  the  lessor  that  upon  the  lessee  paying  the  rent,  and 
performing  all  and  every  the  covenants  t/iereinbefore  contained  on 
his  part  to  be  performed,  he  should  quietly  enjoy  ;  it  was  held,  that 
the  lessor  could  not  re-enter  for  breach  of  the  covenant  not  to  assign, 
for  that  the  proviso  was  restrained  by  the  word  thereinafter  to  sub- 
sequent covenants ;  and  though  there  were  none  such,  yet  the  Court 
could  not  reject  the  word  (//).  A  proviso  giving  a  power  of  re-entry 
if  the  lessee  "  shall  do  or  cause  to  be  done  any  act,  matter  or  thing 
contrary  to  and  in  breach  of  any  of  the  covenants,"  does  not  apply 
to  a  breach  of  the  covenant  to  repair,  the  omission  to  repair  not  being 
an  act  done  within  the  proviso  (,r) . 

It  has  been  said  to  be  a  general  rule  that  the  proviso  for  re-entry  Proviso  for 
applies  only  to  the  breach  of  an  affirmative  and  not  to  the  breach  of  J^et^h'^Jf^'''' 
a  negative  covenant  (//) .     If  the  proviso  be  expressed  to  operate  in  negative 
case  of  "  default  in  performance  "  or  "  failure  to  perform,"  or  the  ^''''^'''^''^• 
like,  this  rule  would  seem  to  hold  good;  and  indeed   in  Ilijdc  v.  iFardl'i. 
Warden  (s),  the  Court  of  Appeal  was  prepared  to  hold,  if  it  were 
necessary,  that   the   power  of   re-entry  in   the  event  of   the   lessee 
"wilfully  failing  or  neglecting  to  perform  any  of  the  covenants" 
does  not  apply  to  a  breach  of   a  negative  covenant.      But   as  was 
pointed  out  by  Blackburn,  J.,  in  Wadham  v.  Postmaster-General  {a), 
the  difficulty  arises  in  consequence  of  the  form  of  the  proviso  for 
re-entry.     A  proviso  expressed  to  operate  in  case  of  "breach"  or 
"  non-observance  "  for  instance,  as  well  as  in  ease  of  non-perform- 
ance,  would   seem   clearly   to   apply  to   the   breach   of   a   negative 
covenant. 

Where  a  lease  contained  a  proviso  for  re-entry,  if  the  lessee  com-  Proviso  for 
mitted  waste   to  the  value  of   10.s\,  and  the   lessor  re-entered,  and  Wattet  J  ^'^'^ 
brought   ejectment   in   consequence   of   the  tenant's   having   pulled  fixed  Value, 
down  some  old  buildings  of  more  than  lOs.  value,  and  substituted 
others  of  a  different  description  :  it  was  held,  that  the  waste  con- 
templated  in  the  proviso  was  waste   producing   an   injmy   to   the 

(«)  Doe  d.  S2}CHcer  v.  Godtvin,  4  M.  &  S.  Exch.  Chamb.  per  Channcll,  B   •  see  also 

265  ;   16  R.  R.  463.  Doe  d.  Datk  v.  MarchMi,  1  B.  &  Ad.  715  • 

{x)  Doe  d.  Abd]i  v.  Stevens,  3  B.  &  Ad.  Evans  v.  Davis,  39  L   T    at  pp    39->    394  ' 

299;    1   L.  J.   (N.    S.),    K.   B.    101;    37  {z)   Eydev.  7r«rr/.«,  3  Ex   D.  at  p.  82. 

R.R.  429.  {a)  ^Vadhamw.Posiniastcr-GeneraLlj.'Si., 

(y)   West  V.  Dohh,  39  L.  J.,  Q.  B.  190  ;  6  Q.  B.  at  p.  648. 
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Ch.VITI.  s.  5.  reversion,  and  that  it  was  a  question  for  the  jury  wliether,  under 
all  tlie  circumstances,  such  waste  to  the  value  of  IQs.  had  been 
committed  [h). 

Where  there  was,  amongst  others,  a  covenant  not  to  carry  off  hay 
under  a  penalty,  and  a  clause  followed  which  enumerated  all  the 
covenants  except  that,  and  provided  for  re-entry  upon  breach  of  any 
of  the  covenants ;  it  was  held,  that  the  penalty  did  not  prevent  the 
clause  of  re-entry  from  applying  to  the  hay  covenant,  the  words 
being  large  enough  (c) .  Similarly,  where  the  reddendum  clause 
stipulated  for  an  additional  rent  in  case  of  the  lessee  carrying  on 
certain  trades  whicli  he  covenanted  not  to  carry  on,  and  a  proviso  for 
re-entry  for  breach  of  covenants  generally,  it  was  held  that  the  lease 
could  not  be  construed  as  meaning  that  the  lessee  was  entitled  to 
carry  on  the  trades  in  question  on  payment  of  the  additional  rent, 
and  that  the  right  of  re-entry  might  be  exercised  on  breaches  upon 
which  the  additional  rent  became  payable  {d). 


Proviso  for 
lie-entry  ia 
case  of  Exe- 
cution, 


Where  a  lease  contained  a  clause  of  re-entry,  in  case  the  term  of 
3'ears  thereby  granted  should  be  extended  or  taken  in  execution ;  and 
before  the  end  of  the  term,  the  sheriff  entered  the  premises  under  a 
writ  of  extent  against  the  lessee  at  the  suit  of  the  Crown,  held  an 
inquisition,  and  seized  the  lessee's  interests  into  the  king's  hands  ;  it 
was  held,  that  this  proceeding  was  a  taldng  in  execution  within  the 
latter  clause  of  the  condition,  and  tliat  the  term  was  determined  and 
forfeited  to  the  lessor  (c)  ;  and  where  the  condition  was,  amongst 
other  things,  to  be  void  "  if  the  lessee  should  incur  any  debt  on  which 
any  judgment  should  be  signed,  entered  up  or  given  against  liim,  and 
on  which  any  writ  of  fieri  facias,  or  other  writ  of  execution,  should  be 
issued,"  and  the  tenant  gave  a  warrant  of  attorney,  on  which  judg- 
ment was  entered  up  and  execution  issued  and  the  tenant's  goods 
were  taken,  and  the  lessor  entered ;  it  was  held  that  he  was  entitled 
to  the  emblements  (/). 


Proviso  for" 
Re-entry  in 
case  of  Bank- 
ruptcy. 


A  proviso  was,  that  in  case  the  lessee  should  commit  an  act  of 
bankruptcy,  whereon  a  commission  or  fiat  in  bankruptcy  should  or 
might  be  issued,  and  under  which  he  should  be  duly  found  and 
declared  a  bankrupt,  the  term  should  determine  ;  the  tenant  became 
bankrupt,  and  was  found  and  declared  a  bankrupt,  but  there  was  not 
a  proper  petitioning  creditor's  debt  on  which  the  fiat  was  founded ;  it 


{h)  Doe  d.  Earl  of  Barlbujton  v.  Bond ^  5 
B.  &  C.  855  ;  29  R.  E.  436. 

(c)  Doe  d.  Antrobtis  v.  Jep.^on,  3  B.  & 
Ad.  402  ;  1  L.  J.  (N.  S.),  K.  B.  154. 

{d)  Weston  V.  Metropolitan  Ai^i/Iioiis 
Board,  9  Q.  B.  D.  404  ;  61  L.  J.,  Q.  B. 


399  ;  46  L.  T.  580  ;  30  W.  R.  623— C.  A. 
aff.  8  Q.  B.  D.  387  ;  46  L.  T.  166. 

(e)  Rex  V.  Topping,  M'Clel.  &  You.  544  ; 
29  R.  R.  544. 

(/■)  Bavics  V.  Eyton,  7  Bing.  154  ;  9 
L.  J.,  C.  P.  44  ;  33  R.  R.  408. 
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■was  held  hj  two  judges,  against  tlie  opinion  of  Parke,  B.,  that  tlie  Ch.VIII.  s.  5, 
lessee  was  not  diili/  found  and  declared  a  bankrupt  within  the  meaning  (^^rw^iow 
of  the  proviso  (ff).      A  proviso  was,  that  if  the  lessee,  his  executors,   of  Proviso  for 

administrators  or  assigns,  should  become  bankrupt  or  insolvent,  or  

suffer  any  judgment  to  be  entered  against  him  bj  confession  or 
otherwise,  or  suffer  any  extent,  process  or  proceedings  to  be  had  or 
taken  against  him,  whereby  any  reasonable  probability  might  arise  of 
the  estate  being  extended,  &c.,  the  estate  should  determine,  and  the 
lessor  have  a  power  to  re-enter ;  the  tenant  died  during  the  term,  and 
by  his  will  devised  the  premises  to  his  executors  on  trust,  and  the 
surviving  executor  became  a  bankrupt ;  it  was  held  that  the  lessor's 
right  of  re-entry  thereupon  accrued  ili).  The  non-payment  of  a  debt 
mentioned  in  an  insolvent's  schedule  was  held  not  to  be  a  continuing 
insolvency,  so  as  to  constitute  a  new  forfeiture  of  a  lease,  the  former 
forfeiture  by  the  insolvency  having  been  waived  {i).  A  lease  for 
three  lives  contained  a  proviso  that  if  the  lessee,  his  heirs,  &c.,  should, 
during:  the  continuance  of  the  term,  happen  to  become  insolvent,  and  S"*'"?^*''^  ^°'' 

.11  i      j>   ii       J"  Bankruptcy. 

unable  m  circumstances  to  go  on  with  the  management  oi  the  farm, 
the  demise  should  from  thenceforth  cease  and  be  absolutely  void :  the 
Court  doubted  whether  the  attainder  of  the  tenant  for  felony  was  a 
forfeiture  of  the  lease ;  but  held,  that  if  it  was  a  breach  of  the  condi- 
tion, it  was  not  a  continuing  breach,  but  was  contemporaneous  with 
the  conviction  (/.•) . 

Where  a  lease  of  coal  mines  reserved  a  royalty  rent  for  every  ton  Proviso  for 
of  coal  raised,  and  contained  a  proviso  that  the  lease  should  be  void  ^^gin"  to^^^ 
altogether  if  the  tenant   should  cease  working  at  any  time  within  work  Mines ; 
two  years ;  but  after  the  working  had  ceased  more  than  two  years 
the  lessor  received  rent ;  it  was  held,  that  the  lease  was  not  absolutely 
void  by  the  lessees  ceasing  to  work,  but  voidable  only  at  the  option  of 
the  lessor ;  and  that  he  might  avoid  the  lease  upon  any  cessation  to 
work,  commencing  two  years   before  the  day  of  the  devise  in  the 
ejectment  (/). 

In  a  lease  for  years  if  a  person  should  so  long  live,  there  was  a  for  Non-pro- 
covenant  to  produce  that  person,  or,  if  he  should  be  in  a  foreign  cestui*quevie; 
country,  to  make  it  appear  by  a  good  and  sufficient  certificate  that  he 
was  living,  with  a  proviso  for  re-entry  on  default ;  the  person  having 
gone  to  Brazil,  an  affidavit  that  the  deponent  had  three  years  before 
seen  him,  and  had  often  heard  from  him  since,  and  was  convinced  that 

{g)  Doe  d.  Lloyd  y.  Inglehy,  15  M.  &  W.  (A)  Doe  d.  Griffith  v.  Pritchard,  5  B.  & 

465.  Ad.  765. 

[h)  Doe  d.  Bridgeman  v.  David,  1  C,  M.  (/)  Doe  d.  Bnjan  v.  Banchs,  4  B.  &  Ad. 

&  R.  405;  Doe  d.  Williams  v.  Davis,  6  C.        ■„,  .  oo  -d    -d     oio      -n  i    .  n  * 

^  p   g, .  '  '  401  ;  26  K.  K.  318 ;  Eoocrts  v.  Davey,  4 

(i)  Doe  d.    Gatehouse  v.  Pees,   4   Bing.       B.  &  Ad.  664  ;  2  L.  J.  (N.  S.),  K.  B.  141  ; 
N.  C.  384.  38  R.  R.  348. 

L.T.  23 
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Cn.VIII.  s.  5. 

Forfdture 
{Construction 
of  I'roviso  for 

Re- en  try). 

for  no  suffi- 
cient Distress; 

for  Non- 
paymeut  of 
Kates, 


lie  was  alive  nine  niontlis  before  wlien  tlie  deponent  left  Brazil,  was 
held  not  to  be  a  sufficient  certificate  within  the  covenant,  and  that 
therefore  a  forfeiture  was  incurred  {m). 

Under  a  clause  of  forfeiture  in  case  no  sufficient  distress  can 
be  found  upon  the  premises,  every  part  of  the  i^remises  must  be 
searched  (/?). 

Where  a  lessee  has  broken  his  covenant  to  pay  rates  and  taxes,  the 
lessor  may  avail  himself  of  the  proviso  for  re-entry  without  proof  of 
any  demand  made  (o). 


(c)    Who  may  avail  thcniselces  of  a  Forfeiture. 


Not  the 
Lessee. 


his  Assiarns. 


A  lessee  cannot  avail  himself  of  his  own  act  or  default  to  vacate  a 
lease  ;  on  the  principle  that  no  man  shall  be  permitted  to  take  advan- 
tage of  his  own  wrong  (ji).  No  one  can  re-enter  for  a  forfeiture  but 
the  person  then  Icgalhj  entitled  to  the  rent  or  to  the  reversion  {q) ;  but 

The  Lessor  or  a  lessor  who  has  demised  his  whole  interest,  subject  to  a  right  of  re- 
entry on  breach  of  a  condition,  may  enter  on  the  condition  being 
broken,  though  he  have  no  reversion  (/•).  A  reversioner  who  has  parted 
with  his  reversion,  either  absolutely  or  by  way  of  mortgage,  cannot 
re-enter  or  maintain  ejectment  for  a  forfeiture  (.s),  nor  after  his  rever- 
sion has  been  merged  and  extinguished  (/) . 

It  was  held  before  the  Judicature  Act,  that  a  right  of  entry  could 
not  be  effectually  reserved  to  a  stranger  to  the  legal  estate,  although 
he  joined  in  the  demise  and  had  some  equitable  or  beneficial  estate  or 
interest  in  the  property  {ii) .  Thus,  where  by  a  lease  a  mortgagee 
demised,  and  the  executrix  of  the  mortgagor  demised  and  confirmed, 
and  a  power  of  re-entry  for  breach  of  covenants  was  reserved  to  t//e)/i 
or  either  of  them,  it  was  held,  that  the  deed  operated  as  a  demise  by 
the  mortgagee,  and  a  confirmation  by  the  executrix,  and  that  the 
proviso   for  re-entry   enured   only   to   the   mortgagee,   and   not  to 

Trustees.  both  [x).  The  same  rule  applied  where  trustees  and  cestui  que  trust 
joined  in  a  lease,  reserving  rent  to  the  cestui  que  trust  with  a 
proviso  for  re-entry  on  non-payment  [y),  and  where  the  tenant  for 
life  and  the  reversioner  joined  in  a  demise  (s).     The  effect  of  the 


Persons 
having  equit 
able  Estates. 


(w)  RancUe  v.  Lory,  6  A.  &  E.  218. 

(«)  Rccs  d.  Powell  v.  King,  Forrest,  19  ; 
2  Brod.  &  B.  514. 

(o)  Davis  V.  Burrell,  10  C.  B.  821. 

{p)  Rede  v.  Farr,  6  M.  &  S.  121  ;  18 
E.  R.  329. 

{q)  Ilotley  V.  Scott,  Lofft,  319  a;  Doe  d. 
Barney  v.  Adams,  2  C.  &  J".  232  ;  l)oe  d. 
Barker  v.  Goldsmith,  2  C.  &  J.  674. 

(r)  Doc  d.  Freeman  v.  Bateman,  2  B.  & 
Aid.  168  ;  20  R.  R.  399  ;  Colvillo  v.  Uall, 
14  Ir.  Com.  L.  R.  265,  C.  P. 

(»)  Fenn  d.  Mattheio  v.  Smart,  12  East, 
443  ;  Doc  d.  Marriott  v.  Edtcardx,  5  B.  & 


Ad.  1065  ;  3  N.  «fc  M.  193  ;  Doe  d.  Frior 
V.  Ony/r,/,  10  C.  B.  25. 

(0  Jf'rhb  V.  Rmscll,  3  T.  E.  393,  402  ;  1 
R.  R.  725  ;   Threr  v.  Barton,  Moore,  94. 

(«)  Doe  d.  Barber  v.  Lawrence,  4  Taunt. 
23  ;  Lit.  s.  347  ;  Co.  Lit.  214  b. 

(.r)  Doe  d.  Barney  v.  Adams,  2  C.  &  J. 
232  ;  Moore  v.  Far  I  of  Fly  mouth,  3  B.  &  A. 
66  ;  1  Moore,  346  ;   18  R.  R.  604. 

(y)  Doc  d.  BarJccr  v.  Goldsmith,  2  C.  &  J. 
674. 

(z)  Treport's  case,  6  Co.  R.  15  ;  Cole, 
Ejec.  404. 
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Judicature   Act  is  to  allow   beneficiaries   to  avail  tliemselves  of    a  Ch.VIII.  s.  5. 
forfeitm-e  (r/),  but  iu  practice  they  will  generally  be  represented  by     f^ff^Z^ 
tbeir  trustees  (b).  «™'^  ^''^>>'- 

■VTT  •  •  111*         selves  of) . 

Where  a  power  to  determine  a  lease  is  reserved  to  the  lessor,  his  — — -_ — 

heii's,  executors  or  administrators,  it  will  extend  to  his  devisee  (r) .  parceners,  &c. 

Where  a  power  for  re-entry  for  breach  of  covenants  is  reserved,  and 

the  reversion  descends  to  coparceners,  it  seems  that  one  or  more  of 

them  cannot,  without  the  other  or  others,  maintain  ejectment  for  a 

forfeiture,  the  condition  or  proviso  for  re-entry  not  being  divisible  {d) . 

A  lease  granted  under  a  power  contained  in  a  settlement  reserved  a 

right  of    entry  to  the    lessor  and  his    assigns;   it    was    held   that 

"  assigns  "  meant  assigns  of  the  settlor  ;  and  that  although  the  right 

of  re-entry  could  not  be  well  reserved  to  the  lessor,  yet  that  the 

owners  of  the  reversion  under  the  settlement  for  the  time  being  were 

entitled  to  the  advantage  of  it  as  "  assigns  "  {e).     Where  a  lease  was 

granted  of  a  piece  of  land  with  two  partly-erected  messuages  thereon, 

and  the  lessee  covenanted  to  complete  them  within  two  months,  and 

also  to  keep  the  said  messuages  in  repaii*  during  the  term,  with  a 

proviso  for  forfeiture  for  breach  of   any  of  the  covenants,  and  the 

messuages  were  never  completed,  but  after  the  expiration  of  the  two 

months,  the  reversion  was  assigned  to  the  plaintiff,  and  afterwards  the 

messuages  were  much  dilapidated  in  the  roofs  and  other  parts ;  it  was 

held,  that  whether  the  plaintiff  could  or  not  maintain  ejectment  for 

not  completing  the  messuages  within  the  two  months,  he  could  certainly 

do  so  for  the  subsequent  non-repair  (/). 

At   common  law,  no  one  but  the   grantor   could   re-enter  for  a  Eight  of 
forfeiture,  and  no  grantee  or  assignee  of  the  reversion  could  take  the'^E^vt reioE 
the  benefit  or  advantage  of   a   condition   for   re-entry  {(/)  ;  but  by  to  Re-enter. 
32  Hen.  8,  c.  34,  all  grantees  of  the  reversion,  their  heirs,  executors,  q"^^^^'   ' 
successors  and  assigns,  have  the  like  advantage  against  the  lessees, 
their  executors,  administrators  and  assigns,  b//  entry  for  non-payment 
of  rent,  or  for  doing  icaste  or  other  forfeiture,  and  the  same  remedy 
by  action  only  for  not  performing  other  conditions,  covenants  and 
agreements  contained  in  the  said  leases  as  the  lessors  or  grantors 
themselves  had  {h) . 

(d)  Entry  of  Lessor. 

Generally  speaking,  where  a  forfeiture  has  been  incm'red  for  breach  Entry  for  a  | 
of  any  covenant  or  condition,  the  lessor  must  do  some  act  evidencing  generally!    ' 

{a)  Judicature  Act,  1873,  s.  24.  23  L.  J.,  C.  P.  115. 

(i)  R.  S.  C.  Order  XVI.,  r.  8.  (/)  Bennett  v.  Herring,  3  C.  B.,  N.  S. 

(c)  Roe  d.  Bamford  v.  Hayley,  12  East,       370. 

464 ;   11  R.  R.  455.  (,7)  Lit.  s.  374  ;  Co.  Lit.  214. 

jcl)  Doe  d.  Rutzen  v.  Lewis,  5  A.  &  E.           (>()  As  to  the  application  of  tins  Act, 

277.  gee  Ch.  VII.,   Sect.   3,   "Assignment  of 

(«)  Grecnaway  v.  Eart,  14  C.  B.  348  ;       Reversion,"  ante,  p.  276. 

23  (2) 
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Ch.VIII.  s.  5. 

Forfeiture 

(Eiitri/  of 

Lessor). 


Entry  by 

Corporiitions 

asa'i'cgate. 


In  Ejectment 
Proviso  for 
Re-entry 
necessary. 


Demand  of 
Rent  dis- 
pensed with 
by  Agree- 
ment. 


Proviso  for 
Re-entry  if 
and  whenever 
Rent  in 
arrear,  and 
no  distress. 
"  If  and 
whenever 
Rent  in 
arrear,  and 
no  Distress 
found." 
Shepherd  v. 
Berger. 


this  intention  to  enter  for  tlie  forfeiture  and  determine  tlie  lease  {i)  ; 
land  the  lease  will  be  avoided  from   that  time  only  (k).     The  actual 

entry  may  be  either  peaceable  without  any  action  at  law  (for  forcible 
I  entry  is  a  criminal  offence)  or  by  means  of  an  action  at  law  (/). 

A   corporation   aggregate    cannot,  without   deed,   authorize   their 

servant  or  agent  to  enter  into  land  on  their  behalf  for  a  condition 

broken  (;;?). 

(e)  For  Non-payment  of  Rent. 

No  ejectment  can  be  maintained  for  non-payment  of  rent  unless 
the  reservation  amount  to  a  condition,  or  there  is  an  express  proviso 
in  the  lease  giving  the  landlord  a  right  to  re-enter  and  determine  it 
for  non-payment  («) . 

Such  condition  or  proviso  for  re-entry  may  and  should,  and  in 
modern  leases  almost  invariably  does,  by  express  words  dispense 
with  the  necessity  of  a  formal  demand  of  the  rent ;  as  where  it  says, 
"  although  no  formal  demand  shall  have  been  made  thereof,"  or  to 
that  effect  (o) .  If  the  proviso  be  for  re-entry  on  default  in  payment 
of  rent  within  twenty-one  days,  being  demanded,  the  demand  must 
be  made  after  the  twenty-one  days  have  elapsed  ( p)  ;  and  it  has  been 
said  that  the  mere  insertion  of  "  being  demanded  "  is  equivalent  to 
express  words  substituting  any  demand  for  the  formal  demand  {q). 

A  not  uncommon  form  of  the  proviso  is  that  the  landlord  may 
re-enter  if  and  whenever  a  quarter's  rent  be  in  arrear,  and  no 
sufficient  distress  be  found  on  the  premises.  In  Shepherd  v.  Berger  (r) 
the  proviso  for  re-entry  operated  "  if  and  whenever  any  one  quarter's 
rent  hereby  reserved,  or  any  part  thereof,  shall  be  in  arrear  for 
twenty-one  days,  and  no  sufficient  distress  can  be  had  or  levied  for 
the  same."  On  the  25th  March  three  quarters'  rent  was  due,  the 
yearly  rent  being  150/.  On  the  25th  April,  the  landlord  distrained, 
and  soon  afterwards  selling  realized  59/.  only,  thus  leaving  more 
than  one  quarter's  rent  in  arrear,  and  on  the  25th  May  sued  on  the 
proviso  for  re-entry.  The  Court  of  Appeal  held  that  the  landlord 
had  a  right  to  appropriate,  and  had  appropriated,  the  j)roceeds  of  the 
distress  to  the  first  two  quarters'  rent,  so  that  there  was  a  quarter's 


(j)  Arnsby  v.  Woodward,  6  B.  &  C.  519  ; 
Itoberts  v.  J)avet/,  4  B.  &  Ad.  664;  38 
R.  R.  348  ;  Bcujlis  v.  Ze  Gros,  4  C.  B., 
N.  S.  537 ;  6  Id.  552. 

{k)  Cole,  Ejec.  408. 

(/)  See  post,  Ch.  XXII.,  and  as  to  the 
criminal  offence  of  "forcible  entry,"  see 
post,  Ch.  XXIII. 

{>»)  1  Roll.  514. 

(w)  Doe  d.  Dixon  v.  Eoe,  7  C.  B.  134  ; 
JHH  V.  Kemps  hall,  Id.  975. 

(o)  Doe  d.  Harris  v.  Masters,  2  B.  &  C. 
490 ;  2  L.  J.,  K.  B.  117  ;  26  R.  R.  422  ; 


Goodriphtd..lIarev.Cater,2'DougA77,i86. 

(p)  PhilUps  V.  Bridge,  L.  R.,  9  C.  P. 
48  ;  43  L.  J.,  C.  P.  13  ;  29  L.  T.  692. 

(q)  lb.,  per  Keating  and  Brett,  JJ.  ; 
but  it  is  submitted  that  this  dictum  is 
opposed  to  the  oiiinion  of  the  majority  of 
the  Court  in  Doe  d.  Scholejield  v.  Alexander, 
2  M.  &  S.  525  ;  15  R.  R.  338  ;  and  also  to 
the  maxim  "  expressio  eoruin  qucB  tacite 
insunt  nihil  operatur.^'' 

(>■)  Shepherd  v.  Berger,  [1891]  1  Q.  B. 
697  ;  60  L.  J.,  Q.  B.  395  ;  64  L.  T.  435  ; 
39  W.  R.  330  ;  55  J.  P.  532— C.  A. 
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rent  in  arrear  and  no  sufficient  distress  at  the  time  of  commencing  Ch.VIII.  s.  5. 
the  action,  and  ffave  ludsment  for  the  plaintiff  (r).  Forfeiture  {for 

'*-'''       °  -^  ^  '  I\  on-pay ment 

of  Rent). 

By  the  Common  Law  Procedure  Act,  1852  (15  &  16  Yict.  c.  76),  — — 

s.  210  (re-enacting  4  Greo.  2,  c.  28,  s.  2),  a  formal  demand  of  the  rent  demand 
is   rendered  unnecessary  in   all  cases  between  landlord  and  tenant  ^^f^^®^^*^ 
when  one  half-year's  rent  is  in  arrear,  and  no  sufficient  distress  is  C.  L.  P.  Act. 
to  he  found  on  the  demised  premises,  or  any  part  thereof,  counter- 
vailing the  arrears  then  due ;  and  the  lessor  has  power  to  re-enter 
for  non-payment  thereof  {s) . 

The  above  enactment  only  applies — 1.  As  between  landlord  and  To  what  Cases 

CLP  Act 

tenant.     But  the  assignee  of  a  lessee,  whether  by  way  of  mortgage  applies.' 
or  otherwise,  is  a  "  tenant  "  within  the  meaning  of  the  enactment  (/) ;  i-  Assignee, 
so  is  a  mere  sub-lessee,  because  he  is  a  person  "  claiming  or  deriving 
imder  the  lease  "  (u). 

2.  One  half-year's  rent  at  the  least  must  be  in  arrear  {:v).  2.  Rent  in 

3.  No  sufficient  distress  to  be  found  on  the  demised  premises,  or  g  -^^  J^^^_ 
any  part  thereof,    countervailing   the   arrears   due  {>/)  ;    i.e.,  oil  the  cient Distress 
arrears,  and  not  merely  half-a-y ear's  rent  where    more    is   clue  (s) . 

But  a  strict  search  must  be  made  on  the  demised  premises  after  the 
last  day  for  saving  the  forfeitm'e,  and  before  the  writ  issues  (or  at 
all  events  before  the  writ  is  served)  (a),  to  ascertain  that  there  is  no 
sufficient  distress  on  any  part  of  the  demised  premises  (b).  Unripe 
growing  crops  may  amount  to  a  sufficient  distress  (c).  A  distress  is 
not  to  be  "  foimd  "  on  the  demised  premises  where  it  cannot  be  got 
at  by  reason  of  the  tenant  having  locked  the  outer  doors,  &c.  {d),  nor 
unless  the  goods  are  so  visibly  there  that  a  broker  going  to  distrain 
would,  using  reasonable  diligence,  find  them  so  as  to  be  able  to 
distrain  them  (e).  If  a  distress  be  found  on  the  demised  premises 
sufficient  to  satisfy  so  much  of  the  rent  as  would  reduce  the  arrears 
to  less  than  half-a-year's  rent,  and  it  is  wished  to  bring  ejectment, 
no  distress  should  be  taken  (/)  ;  but  clear  proof  should  be  obtained 

()•)  Shepherd  V.  Berger,  supra.  cited  2  Brod.  &  B.  ,514  ;  Doe  d.  Forster  v. 

(.s)  See  post,  Ch.  XXIL,  Sect.  1.  Wandlass,   7  T.   R.    117;  4   R.   R.   393; 

ii\  n      J     -rrn  -^^  7j  T.        o   m        J.  F^oc  d.  Smclt  V.  Fiichau,  15  East,  286  ;   13 

JP  frv;        ^^'f'''^  ^-  ^^"''J  J^'i*-  R.  R.  472  ;  Doe  d.  Saverson  v.  Franks,  2 

id  '  S  i'"'^'  Z-Jiosemquet,  1  Brod.  &  B.  ^.   ^  ^  g-g  .  ^,..^^,  ^_  jrorivood,  4  H.  &  N. 

Z6ii,  2lK.K.oiio.  5J2;    28   L.    J.,    Ex.    329;     JJ'heelcr  v. 

(?<)  F)oe  d.  JTt/att  v.  Fi/ron,  1  C.  B.  623  ;  Stevenson,  6  H.  &  N.  155  ;  30  L.  J.,  Ex.  46. 

'  ■      ■  (<')  Fx  parte  Arnison,  L.  R.,  3  Ex.  56; 

[x)  mil  V.    Eempshall,    7   C.    B.    975  ;       37  j^  j,   Ex.  57. 
Cotesivorth  v.  Spokes,  10  C.  B.,  N.  S.  103  ;  ,  ,,'   7^''    j  Vy7  •'        j  i         r,  ^  -mt 

30  L.  J.,  C.  P.  220     2  E.  &  F.  390.  .  §    A'  ^•^^''PP'f''^'  ^'iP'^T^}  f  ?" 

'                     '  &  Jll.    /7  ;  Doe  d.  Cox.  v.  Foe,  5  D.  &  L. 

(y)  Doe  d.  Forster  v.  Wandlass,  7  T.  R.  272  ;  6  R.  R.  850  ;  Hammond  v.  Mather, 

117;4R.  R.  393.  3E.  &F.  151. 

(2)   Cross  V.  Jordan,  8  Exch.  149  ;  over-  ia  J)oc  d.  Harcrson  v.  Franks,  2  C.  &  K. 

ruling  Doe  d.  Powell  v.  Roe,  9  Dowl.  548.  gyg^ 

{a)  Doe  d.  Dixon  v.  Roe,  7  C.  B.  134.  (y-)   Cofesworth  v.  Spokes,  10  C.  B.,  N.  S. 

{b)  Fees  d.  Powell  v.  King,  Forrest,  19,  103  ;  30  L.  J.,  C.  P.  220  ;  2  F.  &  F.  390. 
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ofJi.'iit). 


Distress  no 
waiver. 
Brewer  v. 
Eaton. 


Ch.vIII.  8.  5.  as  to  the  insufficiency  of  tlio  distress  to  satisfy  all  the  arrears  ((7). 

loyjcitHrc  {for  s^  distress  for  rent  under  which  part  was  recovered,  will  not  prevent 
an  ejectment  for  the  residue,  provided  such  residue  amount  to 
half-a-ycar's  rent,  or  more,  and  there  be  no  sufficient  distress  on 
the  premises  to  satisfy  such  residue  {h)  ;  hut  it  is  otherwise  where 
the  proceeds  of  the  distress  reduce  the  arrears  to  less  than  half-a- 
y ear's  rent  (?). 

We  shall  see  presently  (post,  p.  361),  that  in  ordinary  cases 
distress  waives  a  forfeiture  up  to  the  day  of  distress  itself.  Is  it  also 
a  waiver  in  cases  under  the  statute  ?  Breuer  v.  Eaton  (k)  is  strong 
to  the  effect  that  it  is  not,  on  the  ground  that  as  the  landlord  must 
prove  that  no  sufficient  distress  was  to  he  found,  an  actual  distress 
is  necessary  to  complete  his  title  under  the  statute,  and  therefore 
inconsistent  with  the  presumption  derivable  from  distress  in  ordinary 
cases  that  tlie  landlord  intended  the  tenancy  to  continue,  i.e.,  waived 
the  forfeiture ;  and  the  same  view  is  taken  by  the  Court  of  Appeal 
in  Thomas  v.  Lulham  (/),  although  the  statute  does  not  in  terms 
require  actual  distress,  and  the  insufficiency  may  be  proved  without 
actual  distress. 

4.  The  landlord  or  lessor  to  whom  the  arrears  are  due  must  have 
"right  by  law  to  re-enter  for  non-payment  thereof"  {m).  The  right 
to  re-enter  must  be  a  right  to  enter  and  determine  the  lease  for  non- 
pajTuent  of  the  rent,  and  not  merely  a  right  to  enter  and  hold  the 
premises  imtil  the  arrears  are  paid  :  otherwise  this  section  will  not 
apply  (>?).  The  twenty-one  days  or  other  specified  period  mentioned 
in  the  proviso  must  have  elapsed  before  any  forfeiture  can  accrue  for 
non-payment  of  the  rent  (0) .  Although  the  proviso  contain  the  words 
"being  lawfully  demanded,"  the  landlord  does  not  lose  the  benefit 
of  the  statute ;  no  demand  will  be  necessary  if  it  be  proved  that 
half-a-year's  rent  was  due  before  action  brought,  and  no  sufficient 
distress  to  be  found  on  the  demised  premises  ( p) .  Service  of  the 
VkTit  of  ejectment  under  the  above  circumstances  is  by  sect.  210  of  the 
statute  sufficient  "  without  any  formal  demand  or  re-entry."  The 
statute  makes  such  service  a  substitute  for,  and  equivalent  to,  a 
formal  demand  of  the  rent  according  to  the  strict  rules  of  the  common 


4.  Right  of 
He- entry. 


(g)  Doe  d.  Havcrson  v.  Franhs,  2  C.  &  K. 
678. 

(/i)  Braver  d.  Ld.  Onslow  v.  Eaton,  3 
Doug.  230. 

(i)  Cote.ncorth  v.  -S>te,  10  C.  B.,  N.  S. 
103;  SOL.  J.,  C.  P.  220. 

{/:)  Brewer  d.  Zd.  Onslow  v.  Eaton, 
supra. 

(/)  nomas  V.  Lulham,  [1895]  2  Q.  B. 
400  ;  64  L.  J.,  Q.  B.  720  ;  73  L.  T.  146  ; 
43  "W.  R.  689  ;  14  R.  692— C.  A.,  reversing 
Mathew,  J.,  and  iuconsistent  with  Shep- 
herd V.  Berber,  in  the  Divisional  Court, 


except  so  far  as  it  proceeded  on  the  autho- 
rity of  Cotesworth  v.  Spokes,  30  L.  J.,  C.  P. 
220. 

(;«)  Brewer  d.  Ld.  Onslow  v.  Eaton,  3 
Doug.  230,  cited  6  T.  R.  220. 

(«)  T)oe  d.  Darke  v.  Bowditch,  8  Q.  B. 
973. 

(o)  Doe  d.  Dixon  v.  lioe,  7  C.  B.  134. 

(p)  Doe  d.  Schole field  v.  Alexander,  2  M. 
&  S.  525  ;  15  R.  R.  338  ;  Doe  d.  Earl  of 
Shrewsbury  v.  Wilson,  5  B.  &  A.  364  (4th 
point) ;  Id.  381,  391 ;  23  R.  R.  275. 
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law  {q).     And  the  right  of  re-entry  by  vii-tiie  of  the  statute  must  be  Ch.VIII.  s.  5. 
taken  to  liave  accrued  on  the  day  when  the  forfeiture  would  have  Forfeiture  {for 
accrued  at  common  law  if  a  demand  of  payment  had  been  duly  made,     "of  Rent)?'* 
and  not  when  the  writ  of   ejectment  was  served  (r).     The  statute  ' 
merely  authorizes  an  action  of  ejectment  in  those  cases  to  which  it 
applies,  but  it  will  not  justify  the  landlord  or  lessor  in  making  an 
actual  entry  for  non-payment  of  the  rent  {s) . 

Unless  there  are  express  words  in  the  lease  or  agreement  dispensing  Demand  of 
with  a  formal  demand  of  the  rent,  or  the  case  falls  within  the  above  ?™*  T,''"'''^" 

.  .  mg  to  the 

enactment,  no  entry  or  ejectment  can  be  maintained  for  non-payment  Common 

of  rent  without  a  previous  formal  demand  thereof  made  according  to     ^^' 

the  strict  rules  of  the  common  law  (/).     Such  rules  are  as  follow : — 

1.  The  demand  must  be  made  by  the  landlord  or  by  his  agent  duly  Prior  demand 
authorized  in  that  behalf  {u).  "^  common 

2.  It  must  be  made  on  the  ver//  last  day  to  save  the  forfeiture.  Bywliom. 
Therefore,  if  the  proviso  for  re-entry  be  on  non-pajmient  of  rent  When, 
for  thirty  days  after  it  becomes  due,  the  demand  must  be  made  on 

the  thii'tieth  day  after  the  rent  became  due  (exclusive  of  the  day 
on  which  it  became  due),  and  not  on  any  other  day  before  or 
afterwards  {x). 

3.  It  must  be  made  a  convenient  time  before  and  at  sunsel{y).     It 
must  be  continued  actively  or  constructively  until  sunset  (s). 

4.  It  must  be  made  at  the  proper  place.     Therefore,  if  the  lease  Where, 
specify  the  place  at  which  the  rent  is  to  be  paid,  the  demand  must  be 
made  there  and  not  elsewhere  («).     But  if  no  place  be  so  appointed, 

the  demand  must  be  made  upon  the  land,  and  at  the  most  notorious 
place  of  it  {h).  Therefore,  if  there  be  a  dwelling-house  upon  the 
land,  the  demand  must  be  made  at  the  front  door;  but  it  is  not 
necessary  to  enter  the  house,  although  the  door  be  open  (c) .  If  the 
premises  consist  of  a  wood  only,  the  demand  must  be  made  at  the 
gate  of  the  wood,  or  at  some  highway  leading  through  it,  or  other 
most  notorious  place.  If  one  place  be  as  notorious  as  another,  the 
lessor  has  election  to  demand  it  at  which  he  will  {d).  Such  demand 
must  be   actually  made,  although   there   be   no  person  present  on 

(v)  Cole,  Ejec.  417;  Hassell  d.  Hodgson  Doe  d.  Forster  v.  Wandlass,  7  T.  R.  117  ; 

V.  Goivthicnite,  Willes,  500,  507.  4  R.  R.  393  ;   Smith  and  Bustard's  case,  1 

(r)  Doe  d.  Laiorence  v.  Shawcross,  3  B.  &  Leon.  141  ;  Plow.  70  ;  Co.  Lit.  202  a. 
C- 752.  (y)  Co.  Lit.  202  a ;  1  Wms.  Saund.  287  : 

(*•)  Cole,  Ejec.  69.  Cole,  Ejec.  413. 

[f]  Molineux  v.  Mollneux,  Cro.  Jac.  144  ;  [z)    Wood  and  Chiver''s  case,  4  Leon.  179  : 

Doe  d.  Forster  v.  Wandlass,  7  T.  R.  117  ;  Acocks  v.  Phillips,  5  H.  &  JST.  183. 
4  R.  R.   393  ;  Acocks  v.  Fhillips,  5  H.  &  (a)  BorrougWs  case,  4  Co.  R.  73  ;  Buskin 

N.  183  ;  ^arr  V.  e/om-,  13  Ir.  Com.  L.  R.  v.    Edmunds,    Cro.    Eliz.   415;    Co.    Lit. 

113-  202  a. 

(m)  Toms  V.  Wilson,  32  L.  J.,  Q.  B.  33;  [h)  Cole,  Ejec.  413. 

'^^;  382.  ((.)  Co.  Lit.  201  b  ;  1  Wms.  Saund.  287. 

{x)  Doe  d.  Dixon  v.  Roe,  7  C.  B.   134  ;  Id)  Co.  Lit.  202  a. 
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Ch.VIII.  s.  5, 

Forfiitiire  {for 

Non-payment 

of  Itent). 

Amount  to  be 
claimed  (uo 
previous 
Arrears). 

Relief. 


behalf  of  the  tenant  to  answer  it  (c) .  Or  it  may  be  made  on  a  sub- 
tenant (,/'). 

5.  The  demand  must  be  made  of  the  prmse  sum  then  payable,  and 
not  one  penny  more  or  less  (g).  If  the  rent  be  payable  quarterly, 
and  more  than  one  quarter  is  due,  only  the  last  quarter's  rent  should 
be  demanded,  and  not  the  previous  arrears,  otherwise  the  demand  will 
be  altogether  bad  {//) . 

As  to  relief  against  forfeiture  for  non-payment  of  rent,  which  is 
distinct  from  relief  against  forfeiture  on  other  grounds,  see  p.  376, 
post. 


Acknowledg- 
ment of  con- 
tinuance of 
Tenancy  is 
Waiver  of 
Forfeiture. 


Lying  by. 


What  Acts 
amount  to 
Waiver. 


Protest. 


(f)    Waiver  of  Forfeiture. 

Coiu'ts  of  law  always  lean  against  forfeitures  ;  therefore,  whenever 
a  landlord  means  to  take  advantage  of  any  breach  of  covenant  or 
condition  so  that  it  should  operate  as  a  forfeiture  of  the  lease,  he 
must  take  care  not  to  do  anything  which  may  be  deemed  an  acknow- 
ledgment of  the  continuance  of  the  tenancy,  and  so  operate  as  a 
waiver  of  the  forfeiture.  Merely  lying  by  and  witnessing  the  breach 
is  no  waiver  :  some  positive  act  must  be  done  {i).  The  general  rule 
is,  that  if  a  lessor,  or  other  person  legally  entitled  to  the  reversion, 
knowing  that  a  forfeiture  has  been  incurred  by  the  breach  of  any 
covenant  or  condition,  does  any  act  whereby  he  achnowlcdges  the  con- 
tiniiance  of  the  tenancy  at  a  later  period,  he  thereby  waives  such 
forfeiture  (/»•).  Thus,  the  following  acts  amount  to  a  waiver : — 
Demand  of  rent  accruing  due  after  the  forfeiture,  if  the  demand  be 
absolute  and  unqualified  (/).  Acceptance  of  rent  accruing  due  after 
the  forfeitiu'e  (;«).  Such  an  acceptance  operates  as  matter  of  law  to 
waive  all  forfeitures  then  known  to  the  lessor,  notwithstanding  any 
protest  on  his  part  against  such  waiver  (n)  ;  but  the  subsequent  receipt 
of  rent  due  prior  to  the  forfeiture  is  no  waiver  (o) .  Action  for  rent 
accruing  due  after  the  forfeiture  (^j),  or  distress  for  rent  ((7),  also 
amount  to  waiver. 


(e)  Kidwelly  v.  Brand,  Plow.  70  a,  70  b  ; 
Co.  Lit.  201  b. 

(/)  Doe  d.  Brook  v.  Brydges,  2  D.  &  R. 
29. 

{g)  Fabian  and  Winsor^s  case,  1  Leon. 
305  ;  Fabian  \.  Winston,  Cro.  Eliz.  209. 

(A)  Scot  V.  Scot,  Cro.  Eliz.  73  ;  Tomkins 
V.  Finmit,  7  Mod.  97;  1  Salk.  141;  Doe 
d.  Wheeldon  v.  Faiil,  3  C.  &  P.  613. 

(t)  Due  d.  Sheppard  v.  Allen,  3  TaUnt. 
78  ;   12  R.  R.  597. 

[k)  Dendy  v.  Nicholl,  4  C.  P.,  N.  S.  376  ; 
27  L.  J.,  C.  P.  220;  Fcllatt  v.  Boosey,  31 
L.  J.,  C.  P.  281 ;  Ward  v.  Day,  4  B.  &  S. 
337  ;  5  Id.  359  ;  33  L.  J.,  Q.  B.  3,  251. 

(0  Doe  d.  Nash  v.  Birch,  1  M.  &  W. 


402,  at  p.  408,  per  Parke,  B. 

(/«)  Doe  d.  Gatehouse  v.  Bees,  4  Bing. 
N.  C.  384  ;  Doe  d.  Griffith  v.  Pritchard,  5 
B.  &  Ad.  705. 

(«)  Croft  V.  Lumley,  5  E.  &  B.  648 ;  6 
H.  L.  das.  672;  27  L.  J.,  Q.  B.  321; 
Davenport  v.  Reg.,  L.  R.,  3  App.  Cas.  115, 
P.  C.  ;  Strong  v.  Stringer,  61  L.  T.  470, 
per  Kekewich,  J. 

(o)  Marsh  v.  Curtcys,  Cro.  EHz.  528  ; 
Price  V.  Worwood,  4  H.  &  N.  512  ;  28 
L.  J.,  Ex.  329. 

(p)  Dendy  v.  Mcholl,  4  C.  B.,  N.  S. 
376  ;  27  L.  J.,  C.  P.  220. 

(<7)  Cotesworth  v.  Spokes,  10  C.  B.,  N.  S. 
103;  30  L.  J.,  C.  P.  220. 
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A  forfeiture  of  a  lease  by  a  lessee's  insolvency  has  been  beld  to  be  Ch.VIII.  s.  5. 
waived  by  acceptance  of  rent  from  liim  after  his  discbarffe  under  tbe    ,-^«'/'^'^'"f, 

-^  i^  <->  {Waiver  of). 

Insolvent  Act  (>•) .  

Forfeiture  may  be  waived  by  a  pleading,  as  was  held  in  a  easel  Waiver  of 
where  a  landlord,  suing  in  respect  of  breaches  of  covenants  agreed  pi'eadui^.*^   ^ 
to  be  inserted  in  a  lease  contracted  for,  claimed  an  injunction  andi 
possession,  but  stated  in  his  pleadings  that  he  was  willing  to  grant) 
the  lease  («). 

It  is  well  settled  that  a  forfeiture  is  waived  by  distress  {t)  ;  and  as  Waiver  by 
was  pointed  out  by  Crompton,  J.,  in  Ward  v.  Day  {u),  the  doctrine 
of  waiver  by  distress  depends  on  a  different  principle  from  that  of 
waiver  by  other  acts — the  principle  that  distress  can  only  be  levied  on 
a  tenant — so  that  a  distress  waives  any  forfeitiu-e  not  only  up  to  the 
day  on  which  the  rent  distrained  for  was  due,  as  had  been  previously 
held  in  Cofesuvrth  v.  S2:>oI{es  (,r),  but  up  to  the  day  of  the  distress 
itself.  A  case  in  the  Year  Books  appears  to  show  this  (?/)  ;  it  may  be 
laid  down  as  undoubted  law  (z) . 

In  Shepherd  v.  Berger,  the  proviso  for  re-entry  was,  *'  if  and  when-  Waiver  by 
ever^^  a  quarter's  rent  or  part  thereof  was  in  arrear  for  21  days,  "  and  ^{^^l^^^^ 
no  sufficient  distress  could  be  had  or  levied  for  the  same,"  the  rent  sufficient 
being  payable  on  the  usual  quarter  days.     The  landlord  distrained  in  \^q  i^ad. 
April  for  three  quarters'  rent  in  arrear  at  Lady-da}^,  and  the  distress 
being  insufficient  (by  more  than  one  quarter's  rent)  brought  ejectment 
in  May.     It  was  held  in  the  High  Court,  that  the  distress  was  a 
waiver,  and  that  the  action  could  not  be  maintained  («).     But  in  the 
Court  of  Appeal  this  judgment  was  reversed,  not  on  the  question  of 
waiver,  but  on  the  ground  that  the  effect  of  the  words  "  if  and  when- 
ever "  in  the  proviso  was  to  give  a  right  of  re-entry  as  often  as  the 
two  conditions  named  therein  existed  (/>). 

If  ejectment  be  brought  on  a  forfeiture  of  a  lease,  and  after  the  No  Waiver  by 
bringing  of  such  ejectment  the  landlord  accept  rent  (c),  or  distrain  {d),  E,ent^&c^*^ 
or  set  up  as  a  cause  of  forfeiture  a  subsequent  non-payment  of  rent  {e),  after  Eject- 
it  is  no  waiver.      This  best  appears  from  Grimwood  v.  Moss,  where  a  Qyif,i]^.QQ^i 
landlord  brought  ejectment  on  the  21st  of  July,  and  after  action  ^oss. 

{)•)  Doe  d.   Gatehouse  v.  Sees,   i   Bing.  {z)  See  Doe  d.  Fhiver  v.  Feck,  IB.  Sc  Ad. 

N.  C.  384.  at  p.  437. 

(s)  Evans  v.  Davis,  L.   R.,    10  Ch.   D.  (a)  Shepherd  v.  Berger,  [1891]  1   Q.  B. 

747  ;  48  L.  J.,  Ch.  223  ;  39  L.  T.  391  ;  27  at  p.  598. 

W.  E.  285.  [h)  Shepherd  v.  Berger,   [1891]   1   Q.  B. 

(;;)  Cotesu-orth  v.  Spokes,  supra.  ^^7  ;  60  L.  J.,  Q.  B.  395  ;   64  L.  T.  435  ; 

(m)   Ward  V.  Day,  4  B.   &  S.  336;  33  ^^^'^'a^%T^'  ^'^       ,r        a  n    <!  n 

L.  J.,  Q.  B.  11 ;  Smith,  L.  &  T.  (3rd  ed.)  ,  .^  f°n^-J'%°''Zf  ""r  ^'"''^f,^;  ^  p; 

151  ;   1  Sm.  L.  C.  (8th  ed.)  61  ;    Cotesicorth  ^^^  \^^l^^  ^-   ^^^  '  '^'''''  ^-  ^'"^"■>  ^'^ 

V.  Spokes  was  not  cited  in  Ward  v.  Da)/.  '/  j\  /^  '•        '  ?        nr        t     t>      n  m    -n 

^                                                                •'  (a)   G-ruincoorl  v.  Moss,    Li.    K.,    7  C.  P. 

(r)  Supra,  note  {q).  360  ;  41  L.  J.,  C.  P.  239  ;  27  L.  T.  768. 

(y)   14  Ed.  3,  3rd  Ass.  cited  in  Ward  v.  (')   Tohmaii  v.  Fortbury,  41  L.  J.,  Q.  B. 

Day,  by  Blackburn,  J.  98,  Ex.  Ch. 
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CiiAP.  YIII. — Determination  of  Tenancy. 

l)roiig-lit,  distrained  for  rent  due  on  the  24tli  of  June.  It  was  held 
that,  in  the  action  of  ejectment,  lie  might  rely  on  a  forfeiture  accruing 
before  the  24th  of  June,  and  it  was  said  that  the  distress  was  a  simple 
act  of  trespass  (/).  Of  course,  if  there  be  an  intention  to  waive,  it  is 
otherwise,  as  was  held  on  demurrer  in  a  case  where  the  facts  pleaded 
amoimted  to  an  agreement  for  a  new  tenancy  on  the  terms  of  an  old 
lease  {(/). 

Though  an  acceptance  of  rent  or  other  act  of  waiver  may  make  a 
voidable  lease  good,  it  cannot  make  valid  a  deed  or  a  lease  which  was 
actually  void  at  fu-st ;  but  where  a  lease  for  years  contains  the  com- 
mon proviso  "  tliat  it  shall  and  may  be  lawful  for  the  lessor  to  re- 
enter," or  a  proviso  "  that  the  term  shall  cease  and  determine  if  the 
lessor  please,"  the  lease  will  be  only  voidable  by  a  breach  of  covenant ; 
and  the  forfeiture  may  be  waived  by  a  subsequent  acknowledgment 
of  a  tenancy  {/i) . 

In  order  to  render  acceptance  of  rent  or  any  other  act  a  waiver  of 
a  forfeiture,  the  lessor  must  have  notice  or  knowledge  of  the  forfeiture 
at  the  time  of  the  supposed  waiver  (/),  unless  the  forfeiture  be  of  such 
a  nature  as  to  be  equally  within  the  knowledge  of  both  the  lessor  and 
lessee  (/.•).  The  act  which  is  insisted  on  as  amounting  to  a  waiver  is 
matter  of  evidence  only,  to  show  with  what  intent  it  was  done,  to  be 
left  to  the  jury  under  the  circumstances  of  the  case  (/).  Where  a 
lessor  was  too  ill  to  attend  to  business,  and  it  did  not  appear  that  he 
knew  of  a  forfeiture,  his  son,  who  collected  the  rents,  was  held  not 
to  have  authority  to  waive  a  forfeiture  0;?).  If  A.,  tenant  for  life, 
subject  to  forfeiture,  with  a  remainder  over  to  B.,  lease  to  0.  for  a 
term,  and  afterwards  apprehending  that  he  has  forfeited,  acquiesce  in 
B.'s  claim  to  and  receipt  of  the  rent  from  C,  his  executor  may,  on 
showing  that  he  acquiesced  under  a  false  apprehension,  recover  from 
C.  the  amount  of  the  rent  erroneously  paid  to  B. ;  for  in  order  to 
constitute  a  confirmation  of  the  payment,  some  act  ought  to  have  been 
done  by  A.  with  the  knowledge  of  his  own  situation  (ii). 

Where  the  breach  is  of  a  continuing  nature,  the  waiver  of  any 
forfeiture  up  to  a  certain  day  will  afford  no  defence  to  an  ejectment 
for  a  subsequent  breach  (o)  ;  as  where  the   covenant  is  to  keep  the 


(/)  Grimtcood  v.  Moss,  ubi  supra,  per 
Willes,  J. 

{(l)  Evam  V.  Wyatt,  43  L.  T.  176. 

(h)  I)oe  d.  Bristow  v.  Old,  Ad.  Ejec. 
155  (4th  ed.). 

(i)  Pennant'' s  case,  3  Co.  E..  63  b  ;  Duppa 
V.  Matjo,  1  Wms.  Saund.  288  a,  b,  note  (16) ; 
Jlorvic  V.  Osivel,  Cro.  Eliz.  563,  572  ; 
Goodright  d.  TTalker  v.  Davids,  2  Cowp. 
803. 


(/i-)  lioe  d.  Gregson  v.  Earrison,  2  T.  R. 
425;   1  R.  R.  513. 

[l)  Doe  d.  Cheneij  v.  Batton,  Cowp.  243  ; 
9  R.  R.  570. 

im)  Doe  d.  Nash  v.  Birch,  1  M.  &  W. 
402  ;  5  L.  J.  (N.  S.),  Ex.  183  ;  46  R.  R. 
326. 

(«)  V'iUiams  X.  Barthuloincw,  1  Bos.  &  P. 
326;  4  R.  R.  81. 

(o)  Cole,  Ejec.  409. 
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demised  premises  in  repair   during   the   term  (^),  or  to  keep  them  Ch.VIII.  s.  5. 

insured  in   a  certain  manner  from  loss  or  damas^e  hy  fire  durinsr  the  ,-^'/'^*'^'"'l 

°      ,  '^  {Waiver  of). 

term  (y) ,  or  not  to  use  certain    rooms    in   a  particular  manner  {r) . 


Acceptance  of  rent  which  becomes  due  pending  a  notice  to  repair,  is 

no  waiver  of  a  subsequent  forfeiture  occasioned  by  non-compliance 

with  such  notice  (s).     Indeed,  it  would  seem  that  acceptance  of  rent  I 

due  after  the  expiration  of  the  notice  will  not  bar  an  ejectment  if  the  j 

premises  continue  subsequently  unrepaired  (/). 

In  Penton  v.  Burnett  (u),  premises  being  out  of  repair  in  breach  of  Pcntunr. 
covenant,  the  plaintiif  gave  notice   on  September  22nd,  1896,  under     *'"*   *  \ 

sect.  14  of  the  Conveyancing  Act  (post,  p.  368),  requuing  execution 
of  rejDairs  within  three  months.  The  notice  not  being  complied  with, 
the  plaintiff  issued  a  writ  on  January  14th,  1897,  claiming  possession 
and  rent  up  to  December  25th,  1896.     It  was  held  by  the  Coiu't  of  j 

Appeal  that  the  claim  of  rent  was  no  waiver,  and  that  the  plaintiff 
was  entitled  to  possession,  inasmuch  as  (1)  the  breach  being  continuous, 
he  could  rely  on  the  breaches  between  December  25th  and  January 
14th,  and  (2)  the  premises  being  in  the  same  disrepair  at  the  com- 
mencement of  the  action  as  at  the  giving  of  the  notice,  the  notice  was  ' 
sufficient. 

A  distress  and  continuance  in  possession  may  be  a  waiver  of  a  Distress  only 
forfeiture  existing  at  the  time  {/)  ;  but  a  distress  is  only  an  acknow-  TemmTy^up'^^ 
lodgment  of  a  tenancy  to  the  day  of    the   distress,  and  a  waiver  of  to  Day  of 
any  forfeiture  to  that  time  {y).     Where  the  plaintiff,  after  the  service  '  ; 

of  a  writ  in  ejectment  for  non-payment  of  rent,  distrained  for  rent  i 

which   subsequently  became  due ;    and    by   the   notice   of    distress  \ 

stated  that  such  distress  was  made  without  prejudice  to  the  year's  ; 

rent  due  on  the  25th  of  March,  and  for  which  ejectment  proceedings  '. 

were  then  pending  ;  it  was  held,  that  such  distress  did  not  operate  as  -i 

a  waiver  of  the  ejectment  {z).  j 

A  forfeiture  incmu'ed  by  breach  of  a  covenant  to  repair  generally,  Breacli  of 
is  waived  by  a  notice  given  by  the  landlord,  under  a  special  covenant  ^^1^^°*  *° 
that  he   should   enter   and   do   the    repairs,   and    distrain   for   the 
expenses  {a).      A  forfeiture,   by  omission   to  repair  after   notice,   is 

[p)  Boedi.  Bal-er\.  Jones,  b'E^dh..  ■^2^.  276;    67   L.    J.,    Q.    B.    11;    46   W.  R. 

[q)  Doe  d.  Huston  v.  Gladwin,  6   Q.  B.  33,   and  p.  371,   iufra — C.  A.,   reversing 

953,  956;  renniaU  y.  Harborne,  11   Q.  B.  Eidley,  J.,   who  had   followed   Bevan  v. 

368,  374;  Hyde  v.    Watts,   12  M.   &  W.  Banictt,  13  T.  L.  R.  310. 

254  ;   1   D.   &  L.   479  ;  Doe  d.  Flower  v.  (.t)  Doe  d.    Ta>/lor  v.  Johnson,   1   Stark. 

Deck,  1  B.  &  Ad.  428.  411  ;  18   R.    R. "  791 ;  Zouch  d.    Ward  v. 

(r)  Doe    d.    Ambler    v.     Woodhridge,     9  WilUngale,  1  H.  Blac.  311;  2  R.  R.  770 

B.  &  C.  376  ;   33  R.  R.  203.  (y)  Doe  d.  Flower  v.  Feck,  1  B.   &  Ad. 

(«)  Doe  A.  Rankin\.  Brindley,^"B,  8c  AA.  428;  9  L.  J.,  K.  B.  60;  35  R.  R.   338; 

84  ;  Doe  d.  Baker  y.  Jones,  5  Exch.  498,  JJ'ard  v.  Day,  4  B.   &   S.   337  ;   33   L.  J.,' 


505 


Q.  B.  54  ;  S.  C.  in  error,  5  B.  &  S.  359. 
(-)  Baiky  y.  Mason,  2  Ir.   Rep.,  N. 
.     ,  582. 

(«)  Fenton  y.  Barneit,   [1898]   1  Q.  B.  {a)  Doe  d.  Feutzrn  v.  lewis,  5  A.  &  E. 


(0  Fryrtt  d.  Harris  v.  Jeffreys,   1   Esp.  (:;)  Baiky  y.  Mason,  2  Ir.   Rep.,'  N.   S. 

393  ;  Cole,  Ejec.  409.  582. 
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i 


Ch.VIII.  s.  5. 

Forftitit)Y 
{jratnr  of). 


Of  Covenant 
not  to  Sub- 
let. 


Of  Covenant 
not  to  carry 
on  Trade,  &c. 


To  build 
Housee. 


suspended  but  not  waived  by  an  agreement  to  allow  fiu-ther  time  to 
repair  {b).  When  the  landlord  does  any  act  amounting  to  a  con- 
structive eviction  of  the  tenant,  he  cannot  maintain  an  ejectment 
for  a  forfeiture  for  not  repairing  during  the  continuance  of  such 
eviction  (c). 

The  acceptance  of  rent  with  knowledge  of  a  written  sub-letting  for 
a  time  certain  is  a  waiver  of  a  forfeiture  for  the  breach  of  a  covenant 
not  to  sub-let,  and  the  breach  is  not  a  continuing  breach,  although 
the  covenant  be  that  the  lessee  "  will  not  permit  any  person  to 
occupy  "  (d). 

If  a  lessee  exercise  a  trade  on  the  demised  premises  by  which  his 
lease  is  forfeited,  the  landlord  does  not  by  merely  lying  by  and 
w^itnessing  the  act,  waive  the  forfeiture  (e),  as  some  positive  act  of 
waiver,  as  by  receipt  of  rent  (/),  is  necessary;  but  if  he  permit  the 
tenant  to  expend  money  in  improvements,  it  would  seem  that  it  is 
evidence  to  be  left  to  a  jmy  of  his  consent  to  the  alteration  of  the 
premises  (g)  ;  and  if  a  lessor  after  a  forfeiture  advise  a  person  to 
purchase  the  term  of  his  lessee,  he  cannot  maintain  an  ejectment  for 
a  forfeiture  against  such  purchaser ;  but  he  may  do  so  if  the  party 
have  an  interest,  viz.,  an  annuity  secured  on  the  premises,  and  the 
advice  is  merely  "  to  take  to  them  "  {//). 

Where  land  was  demised  with  a  covenant  by  the  lessee  to  build 
and  complete  thereon  houses  within  a  year,  and  a  proviso  that  if  he 
did  not,  the  lease  should  be  void  ;  the  houses  not  being  completed,  it 
was  held,  that  the  forfeiture  was  not  waived  by  the  steward  of  the 
lessor  having  permitted  the  lessee  to  employ  workmen  in  completing 
the  houses  for  a  short  period  after  the  forfeiture  {i). 

A.  demised  laud  with  a  covenant  by  the  lessee  to  finish  certain 
houses  thereon,  and  with  a  power  of  re-entry  in  case  of  default,  and 
by  another  indenture  between  A.  and  the  plaintiff,  reciting  that  A. 
had  made  sub-leases  of  the  land  in  question,  A.  assigned  the  land  to 
the  plaintiff  subject  to  the  sub-leases ;  the  Court  inclined  to  think  that 
if  the  condition  had  been  broken,  the  assignment,  subject  to  the 
sub-leases,  would  have  been  a  waiver  of  the  forfeiture  although  the 
forfeiture  was  not  known  to  A.  (/.•) . 


277  ;  Moe  d.  Goatley  v.  Paine,  2  Camp. 
520. 

{b)  Itoc  d.  Ranliin  v.  Brindlci/,  4  B.  & 
Ad.  81. 

(c)  Pellatt  V.  Booaey,  3  L.  J.,  C.  P.  281. 

{d)  Walrond  v.  ITaivkhts,  L.  R.,  10  C.P. 
342  ;  44  L.  .T.,  C.  P.  116  ;  32  L.  T.  119. 
It  is  doubtful  -whether  the  principle  of 
this  case  would  be  held  to  apply  to  the 
ca-se  of  a  covenant  not  to  iisc  tbe  demised 
premises  in  a  particular  way.  Per  Bram- 
well,  L.  J.)  in  Laicrie  v.  Lees,  L.  E.,  14 


Ch.  D.  at  p.  262. 

(f)  Doc  d.  Shcppard  v.  Allen,  3  Taunt. 
78  ;   12  E.  E.  597. 

(/)   Griffin  V.  Tomkins,  42  L.  T.  359. 

If/)  Doc  d.  Shcppard  v.  Allen,  ubi  sup., 
per"  Mansfield,  C.J. 

(A)  Doe  d.  Sore  v.  Ui/Uns,  1  C.  &  P.  154  ; 
Ry.  &  Moo.  29. 

(i)  Doe  d.  Zd.  Kensington  v.  Brindlcy, 
12  Moo.  37. 

(/.:)  Hunt  V.  Bishop,  8  Exch.  675  ;  Sunt 
V.  EcDinant,  9  Exch.  635. 
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By  the  Law  of  Property  Amendment  Act,  1860  (23  &  2-i  Vict.  Ch.viii.  s.  5. 
c.  38),  s,  6,  "where  any  actual  waiver  of  the  benefit  of  any  covenant    ,^rV'^'^^^'"'f., 

,...  p  ,.,.  {Waiver  oj). 

or  condition  m  any  lease  on  the  part  of  any  lessor,  or  his  heu'S, 


executors,  administrators  or  assigns,  shall  be  proved  to  have  taken  g|  33  g  g. 
place  after  the  passing  of  this  Act  in  any  one  particular  instance.  Actual 
such  actual  waiver  shall  not  be  assumed  or  deemed  to  extend  to  any  not  operate 
instance  or  any  breach  of  covenant  or  condition  other  than  that  to  as  general 

"W^'ivcr, 

which  such  waiver  shall  specially  relate,  nor  to  be  a  general  waiver 
of  the  benefit  of  any  such  covenant  or  condition,  unless  an  intention 
to  that  effect  shall  appear.*' 

A  forfeiture  may  be  expressly  waived,  and  if  the  waiver  be  without  Express 
consideration,  or  the  right  of  re-entry  arise  on  a  lease  by  deed,  it  '^^'^*^^- 
would  seem  that  the  waiver  should  be  by  deed. 

The  Conveyancing  Act,  1892  (55  &  56  Yict.  c.  13),  s.  2,  provides  Costs  of 
for  the  costs  of  an  express  waiver  as  follows  : —  Waiver. 

A  lessor  shall  be  entitled  to  recover  as  a  debt  due  to  him  from  a  lessee, 
and  in  addition  to  damages  (if  any)  all  reasonable  costs  and  expenses 
properly  incurred  by  the  lessor  in  the  employment  of  a  solicitor  and  sur- 
veyor or  valuer,  or  otherwise  in  reference  to  any  breach  giving  rise  to  a 
right  of  re-entry  or  forfeiture  which  at  the  request  of  the  lessee  is  waived 
by  the  lessor  by  xoriting  under  his  hand. 

It  is  submitted  that  this  enactment  does  not  dispense  with  a  deed 
where  a  deed  is  required  at  common  law  as  above  stated,  but  the 
point  is  a  doubtful  one. 


Sect.  6. — Relief  against  Forfeiture. 
(a)    The  Law  before  the  Conveyancing  Act, 

An  unqualified  proviso  for  re-entry  in  case  of  breach  of  any  Equitable 
covenant  has  long  been  usually  inserted  as  a  common  form  in  leases,  I^elief. 
and  the  Courts  of  law,  though  "  leaning  against  forfeitm-e,"  invari- 
ably gave  effect  to  such  proviso  upon  a  breach  being  clearly  proved, 
however  great  the  hardship  to  the  lessee  (/).  Com-ts  of  equity  were, 
therefore  (before  the  Judicature  Acts) ,  frequently  {m)  applied  to  for 
relief  by  injunction  to  restrain  actions  of  ejectment.  In  the  case  of 
the  breach  of  the  covenant  to  pay  rent,  relief  was  granted  from  very 
early  times,  the  statute  4  Geo.  4,  c.  28,  only  regulating  the  mode  of 


(?)  See  Doe   v.    Gladwin,    6   Q.    B.    at  [m)  See  tlie  wliole  series  of  cases  up  to 

p.  961  ;  Doe  d.  Mni/hew  v.  Asby,  10  A.  &       1847reviewe(liu"  Piatt  on  Leases,"  Vol.  2, 
E.  71  ;  50  R.  K.  337.  at  pp.  485  et  seq. 
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Ch.VIII.  s.  6, 

Melief  against 

Forfeiture. 

No  Equitable 
Relief  for 
"Wilful" 
Breach. 


mil  V. 

Barclaj/. 


Lunatic. 


granting  tlie  relief,  and  not  originating  it  («).  As  for  forfeiture  by 
other  breaches,  the  early  cases  are  not  qnite  uniform. 

They  will  be  foimd  reviewed  by  Lord  Erskine  in  Sanders  v. 
Pope  (o),  and  by  Lord  Eldon  in  Jli/l  v.  Barclay  {p),  and  in  Reynolds 
V.  Pitt  (q).  In  Sanders  v.  Pope,  Lord  Erskine  granted  relief  against 
forfeiture  of  a  public-house  lease  ineiuTed  by  not  laying  out  a  par- 
ticular sum  in  repairs  within  a  given  time,  and  declared  the  result 
of  the  prior  authorities  to  be  that  the  Court  had  jurisdiction  to  grant 
relief  in  all  cases  where  full  compensation  could  be  made,  although 
the  breach  might  have  been  wilful.  But  in  Hill  v.  Barclay,  Lord 
Eldon,  though  distinguishing  Sanders  v.  Popte  (r),  distinctly  dis- 
approved of  the  doctrine  that  relief  could  be  given  in  case  of  a 
wilful  breach,  and  refused  relief  in  a  case  of  non-repaii'  in  which  the 
landlord  had  given  a  notice  which  had  not  been  complied  with.  But, 
as  was  pointed  out  by  Stuart,  V.-C,  in  Bamford  v.  Creasy  {.s),  Lord 
Eldon  expressly  recognized  the  exceptions  in  case  of  accident  or 
surprise,  and  accordingly  relief  was  granted  in  a  case  (t)  where  it 
appeared  that  out  of  twenty-two  items  of  repair  twenty  had  been 
proceeded  with,  and  fourteen  completed,  and  that  the  repairs  had 
been  partially  delayed  by  the  weather ;  Stuart,  V.-C,  mentioning 
"  as  an  equity  always  recognized  "  the  equity  of  a  tenant  who  has 
bound  himself  by  a  covenant  to  repair,  and  who  can  show  to  the  Coiu't 
equitable  circumstanees  sufficient  to  entitle  him  either  to  a  relief  from  a 
strict  performance  of  the  lease,  or  to  ensure  him  against  a  forfeitm-e 
by  reason  of  the  neglect  to  perform  them. 

The  rule  of  /////  v.  Barclay  was  recognized  in  Gregory  v.  Wilson  {\i) 
by  Turner,  V.-C,  in  refusing  to  grant  specific  performance  of  an 
agreement  for  a  lease.  In  Nohes  v.  Gibbon  (.r),  Kindersley,  V.-C, 
refused  relief  where  the  breach  consisted  in  a  failure  to  construct 
certain  drains;  and  in  Job  v.  Banister  (y),  where  a  lease  was  granted 
with  a  covenant  for  perpetual  renewal  by  the  lessor,  provided  the 
lessee's  covenants  should  be  kept,  Wood,  V.-C,  refused  to  compel 
the  lessor  to  renew  or  to  restrain  him  from  ejecting  the  lessee  for 
breaches  of  covenant  to  rej)air  and  insure,  although  the  lessee  had 
expended  large  sums  of  money  on  the  premises,  and  their  value  was 
much  increased,  the  lessee  losing  about  5,000/.  for  a  breach  of  cove- 
nant which  might  be  amply  remedied  by  500/. 

In  one  case,  however — subsequent  to  Hill  v.  Barclay — Lord  Eldon 
granted  relief  against  an  ejectment  for  non-repair  brought  by  the 

(*)  Bamford  v.  Creasy,  3  GifF.  675.  In 
this  case  the  lessor  had  obtained  judgment 
by  default  in  ejectment. 

[t)  Burijrnt  v.  Thompson,  4  Giff.  473. 

\u)   Gregory  v.  Wilson,  9  Hare,  683. 

[x)  Nokes  V.  Gibbon,  26  L.  J.,  Ch.  433. 

(y)  Job  T.  Banister,  6  K.  &  J.  374. 


(«)  Green  v.  Bridges,  4  Sim.  96. 
(o)  Sanders  v.  Bope,  12  Vcs.  262. 
\p)  milv.  Barclay  {ISll),  18  Ves.  56: 
11  R.  R.  147. 

(q)  Reynolds  v.  Bitt,  19  Ves.  134. 
(>•)  Sanders  v.  Bope,  supra. 
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committee  of  a  lunatic,  on  the  principle  that  harsh  proceedings  would  Cn.VllI.  s.  6. 
not  be  for  the  benefit  of  the  lunatic's  estate  (;:)  ;  but  there  does  not  belief  against 

^  \  '  lorjeiture. 

seem  to  be  any  direct  authority  upon  the  question  how  far  trustees  - — 

neglecting  to  take  advantage  of  a  forfeiture  would  be  protected  by 
the  Court. 

The   result   of  the  modern   cases   before  the   Conveyancing  Act  Result  of 
appears  to  be  that  accident  and  surprise  afford  the  only  instances  in  ^gfop™ 
which  relief  was  given,  and  that  the  fact  that  a  landlord  gained  ever  Conv.  Act. 
so  large  an  improved  value  by  insisting  on  the  forfeiture  was  not 

taken  into  account.  j 

The   covenant  to  insure  is   one  which  from  its   nature   may   be  Relief  against  i 

broken  without  producing  the  slightest  injury  to  the  reversion,  and  iQgu^\*°(jer  \ 
yet  a  Court  of  law  allowed  a  lessor  to  re-enter  on  the  smallest  breach  repealed  Act 

of  it  {a) .     And  for  a  long  period  no  relief  could  have  been  obtained  '  | 

in  a  Cornet  of  equity  against  an  ejectment  for  a  forfeitm-e  by  not  ', 

insuring  (b),  unless  there  had  been  fraud  or  misleading  on  the  part  i 

of  the  lessor  (c).     But  by  sects.  4  to  9  of  the  Law  of  Property  Amend-  ^ 

ment  Act,  1859  (22  &  23  Yict.  c.  35),  which  sections  are  now  repealed  " 

and  superseded  by  the  Conveyancing  Act,  1881,  power  was  given  to  I 

a  Court  of  equity  to  relieve  in  a  case  where  no  loss  had  happened,  ] 

and  the  breach  had  been  committed  without  fraud  or  gross  negli-  i 

gence,  and  there  was  an  insurance  on  foot  at  the  time  of  the  applica-  ] 

tion  to  the  Court.     The  Court  was  required  to  direct  a  record  of  the  i 

relief  having  been  granted,  and  had  not  power  to  relieve  the  same  I 

person  more  than  once  in  respect  of  the  same  covenant  or  condition,  j 

nor  to   grant  any  relief  where  a  prior  forfeiture  had  been  abeady  j 

waived  out  of  Court  in  favom'  of  the  person  seeking  the  relief.     By  1 

the  Common  Law  Procedure  Act,  1860  (23  &  21  Vict.  c.  126),  this  \ 

relief  might  be  granted  by  a  Court  of  law.  [ 

(b)  Relief  against  Forfeiture,  for  Breach  of  Covenant  other  than  ; 

for  Rent,  under  the  Conveyancing  Act.  \ 

Except  as  above  stated,  that  is,  except  in  the  case  of  non-pajnnent  I 

of  rent,  and  failure  to  insure,  and  except  in  rare  cases  of  accident  ' 

and  surprise,  no  relief  against  forfeiture  could   be  given    until  the  j 
year   1882.     The  Conveyancing  and  Law  of   Property  Act,    1881 

(44  &  45  Yict.  c.  41),  which  by  sect.  2  took  effect  from  and  after  the  ; 

(z)  Ex  parte  Vauglnv),  1  Tui-ii.  &  Russ.  [h)    White    v.    Warner,    2    Meriv.    459  ;  ( 

434.  Green  v.  Bridges,  4  Sim.  96,  cited  6  Q.  B.  \ 

{a)  Doe  V.  Gladwin,  G  Q.  B.  953  ;  post,  961 ;  Gregory  v.  Wilson,  9  Hare,  683.  ( 
Ch.  XVII.,  Sect.  1.                                                ic)  Meek  y.  Carter,  4  Jur.,  N.  S.  992. 
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Chap.  YIII. — Determination  of  Tenancy. 


Forfeiture  not 
enforceable 
■without 
Notice  and 
failure  to 
Compensate. 


Cn.VIII.  8.  6.  31st  December,  1881,  by  sect.  14  (1)  restricts  the  Laudlord's  right  of 
IlcUef  aflainst  forfeiture  for  breach  of  covenaut  other  than  for  rod,  and  (2)  empowers 

'—  the  High  Court  to  "  relieve  "  against  its  exercise  in  the  following 

general,  retrospective,  and  compulsory  terms  {(I)  : — 

(1)  A  right  of  ro-entry  or  forfeiture  under  any  proviso  or  stipulation  in 
a  lease,  for  a  breach  of  any  covenant  or  condition  in  the  lease,  shall  not 
be  enforceable,  by  action  or  otherwise  (e),  unless  and  until  the  lessor 
serves  on  the  lessee  (/)  a  notice  (y)  specifying  the  particular  breach  com- 
plained of,  and,  if  the  breach  is  capable  of  remedy,  requiring  the  lessee 
to  remedy  the  breach,  and,  in  any  case,  requii^ing  the  lessee  to  make 
compensation  in  money  for  the  breach,  and  the  lessee  fails,  within  a 
reasonable  time  thereafter,  to  remedy  the  breach,  if  it  is  capable  of 
remedy,  and  to  make  reasonable  compensation  in  money,  to  the  satisfac- 
tion of  the  lessor,  for  the  breach. 

(2)  Where  a  lessor  is  proceeding,  by  action  or  otherwise,  to  enforce 
such  a  right  of  re-entry  or  forfeiture,  the  lessee  may,  in  the  lessor's 
action,  if  any,  or  in  any  action  brought  by  himself,  apply  to  the  Court  (A) 
for  relief  ;  and  the  Court  may  grant  or  refuse  rehef,  as  the  Court,  having 
regard  to  the  proceedings  and  conduct  of  the  parties  under  the  foregoing 
j)rovisions  of  this  section,  and  to  all  the  other  circumstances,  thinks  fit ; 
and  'in  case  of  relief  may  grant  it  on  such  terms,  if  any,  as  to  costs, 
expenses,  damages,  compensation,  penalty,  or  otherwise,  including  the 
grant  of  an  injunction  to  restrain  any  like  breach  in  the  future,  as  the 
Court,  in  the  circumstances  of  each  case,  thinks  fit. 

(3)  For  the  purposes  of  this  section  a  lease  includes  an  original  or 
derivative  under-lease,  also  a  grant  at  a  fee  farm  rent,  or  securing  a  rent 
by  condition ;  and  a  lessee  includes  an  original  or  derivative  under- 
lessee  (z),  and  the  heirs,  executors,  administrators,  and  assigns  of  a  lessee, 
also  a  grantee  under  such  a  grant  as  aforesaid,  his  heirs  and  assigns  ; 
and  a  lessor  includes  an  original  or  derivative  under-lessor,  and  the  heirs, 
executors,  administrators,  and  assigns  of  a  lessor,  also  a  grantor  as  afore- 
said, and  his  heirs  and  assigns. 

(4)  This  section  applies  although  the  proviso  or  stipulation  under  which 
the  right  of  re-entry  or  forfeiture  accrues  is  inserted  in  the  lease  in 
pursuance  of  the  directions  of  any  Act  of  Parliament  {k). 

(5)  Eor  the  purposes  of  this  section  a  lease  limited  to  continue  as  long 
only  as  the  lessee  abstains  from  committing  a  broach  of  covenant  shall  be 


Relief  by 
Coiu't  ag-ainst 
rorfeiture. 


[See  p.  370.] 


'/Lease" 
includes 
under-lease, 
&c. 


Act  of 
Parliament. 


Length  of 
Term. 


[d)  See  Greenfield  v.  Hamcn,  2  T.  L.  R. 
87 G,  as  cited  by  North,  J.,  in  Lock  v. 
Fcarce,  infra  (s). 

(c)  E.g.,  by  peaceable  re-entry,  with- 
out action :  liiggs,  In  re,  Lovell,  Ex  parte, 
[1901]  2  K.  B.  16 :  70  L.  J.,  K.  B.  541  ; 
8-1  L.  T.  428  ;  49  W.  R.  624  ;  8  Manson, 
233,  per  Wright,  J. 

(/■)  Service  on  lessee's  trustees  for  his 
creditors  was  held  insufficient  in  Gentle  v. 
FaUcner,  [1900]    2  Q.  B.  267— C.  A. 

(/?)  By  sect.  67  of  the  Act,  infra,  p.  375, 
the  notice  must  be  in  writing,  and  may 
be  addressed  to  the  lessee  by  that  designa- 
tion, and  served  either  by  leaving  it  at 
the  last  place  of  abode,  or  by  sending  it 


in  a  registered  letter  by  post,  addressed  to 
the  lessee  by  name. 

{h)  That  is,  by  sect.  2  (xviii.),  and 
sect.  69  (1)  of  the  Act,  the  Chancery 
Division  of  the  High  Coui't ;  but  the 
King's  Bench  Division  has  jurisdiction 
to  relieve  in  an  action  before  it. 

The  application  cannot  bo  made  on 
originating  summons,  see  Lock  v.  Fcarce, 
[1892]  2  Ch.  328. 

(i)  See,  further,  Conveyancing  Act, 
1892,  8.  4,  post. 

{k)  See,  e.g.,  the  repealed  Settled  Estates 
Act,  1856  (19  &  20  Vict.  c.  120),  s.  32; 
the  Crown  Leases  Act,  1829  (10  Geo.  4, 
c.  50),  s.  27,  p.  18,  ante;  and  the  dis- 
used Leases  Act,  1845  (8  &  9  Vict.  c.  124). 
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and  take  effect  as  a  lease  to  continue  for  any  longer  term  for  which  it 
could  subsist,  but  determinable  by  a  proviso  for  re-entry  on  such  a 
breach. 

(6)  This  section  does  not  extend — 

(i)  To  a  covenant  or  condition  against  the  assigning,  under-letting, 
parting  with  the  possession,  or  disposing  of  the  land  leased  {I)  ;  or  to  a 
condition  for  forfeiture  on  the  bankruptcy  (m)  of  the  lessee,  or  on  the 
taking  in  execution  of  the  lessee's  interest;  or — 

(ii)  In  case  of  a  mining  lease  (n)  to  a  covenant  or  condition  for  allowing 
the  lessor  to  have  access  to  or  inspect  books,  accounts,  records,  weighing- 
machines,  or  other  things,  or  to  enter  or  inspect  the  mine  or  the  workings 
thereof. 

(7)  The  enactments  described  in  Part  I.  of  the  second  schedule  to  this 
Act  (o)  are  hereby  repealed. 

(8)  This  section  shall  not  affect  the  law  relating  to  re-entry  or  for- 
feiture or  relief  in  case  of  non-payment  of  rent.     [See  p.  376,  infra.] 

(9)  This  section  applies  to  leases  made  either  before  or  after  the  com- 
mencement of  this  Act,  and  shall  have  effect  notwithstanding  any  stipula- 
tion to  the  contrary. 

As  to  the  scope  of  this  section  the  Coui't  of  Appeal  observed  in 
Horse//  Estate  v.  Steigcr  (p)  : 

"  The  object  seems  to  be  to  require  in  the  defined  cases  (1)  that  a 
notice  shall  precede  any  proceeding  to  enforce  a  forfeiture ;  (2)  that 
the  notice  shall  be  such  as  to  give  the  tenant  precise  information  of 
what  is  alleged  against  him  and  what  is  demanded  from  him  ;  and 
(3)  that  a  reasonable  time  shall  after  notice  be  allowed  the  tenant  to 
act  before  an  action  is  brought.  The  reason  is  clear  :  he  ought  to 
liave  the  opportunity  of  considering  whether  he  can  admit  the  breach 
alleged ;  A^llether  it  is  capable  of  remedy  ;  whether  he  ought  to  offer 
any,  and,  if  so,  what  compensation ;  and,  finally,  if  the  case  is  one 
for  relief,  whether  he  ought  or  ought  not  promptly  to  apply  for  such 
relief.  In  short,  the  notice  is  intended  to  give  to  the  person  whose 
interest  it  is  sought  to  forfeit  the  opportunity  of  considering  his 
position  before  an  action  is  brought  against  him." 

(!)  See  Barrow  v.  Isuaca,  p.  370,  infra, 
and  Ch.  XVII.,  Sect.  2,  post. 

Declaration  of  trust  for  trustees  of 
creditors  is  not  within  these  words  :  Gentle 
V.  Fulkner,  [1900]  2  Q.  B.  368,  and  p.  267, 
ante — C.  A. 

[m)  See  p.  S7o,  post.  By  sect.  2,  sub- 
sect,  (xv.),  of  the  Act,  "  bankruptcy  in- 
cludes liquidation  by  arrangement,  and 
any  other  Act  or  proceeding  in  law,  having, 
under  any  Act  for  the  time  being  in  force, 
effects  or  results  similar  to  those  of  bank- 
ruptcy ;  "  and  "  liqu.idation "  includes 
liquidation  by  a  companj'  whether  com- 
pulsory or  voluntary,  though  even  for  the 
mere  purpose  of  reconstruction  :  Fryrr  v. 
Ewart,  [1902]  A.  C.  187,  approving  Horsoj 
Estate  y.  Steigcr,  [1899]  2  Q.  B.  at  p.  91— 
C.  A.,  and  p.  305,  ante  ;  and  infra. 

L.T. 


Ch.VIII.  s.  6. 

Relief  against 
Forfeiture. 


Exclmion  of 

Assignment 

without 

Licence, 

Bankruptcy, 

Execution, 

and  Denial  of 

Inspection  of 

Mines. 


Repeal. 


Exclusion  of 
Non-pay- 
ment of  Rent. 

Section  Re- 
trospective 
and  Com- 
pulsory. 

Scope  of  s.  14 
of  Conv.  Act, 
1881. 

Horsey  Estate 
Case. 


A  "deed  of  arrangement"  under  the 
Deeds  of  Arrangement  Act,  1887  (50  &  51 
Vict.  c.  57),  may  be  an  Act  of  bankruptcy  : 
see  sect.  17  of  that  Act. 

(/()  By  sect.  2,  sub-sect,  (xi.)  of  the  Act, 
' '  a  mining  lease  is  a  lease  for  mining  piu-- 
poses,  that  is,  the  searching  for,  winning, 
working,  getting,  making  merchantable, 
carrying  away,  or  disposing  of  mines  and 
minerals,  for  purposes  connected  there- 
with, and  includes  a  grant  or  licence  for 
mining  purposes." 

(o)  See  the  effect  of  these  enactments 
(22  &  23  Vict.  c.  35,  ss.  4  to  9,  and  23  & 
24  Vict.  c.  126  (C.  L.  P.  Act,  1860),  s.  2), 
which  relate  to  relief  against  forfeiture 
for  non- insurance,  p.  367,  ante. 

[p]  Horsey  Estate  v.  Steigcr,  [1899]  2 
Q.  B.  at  p.  91— C.  A.,  and  p.  305,  ante. 

24 
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CH.VIII.  s.  G. 

Belief  against 
Forfeiture. 

Relief  outside 

section,  ou 

general 

equitable 

grounds. 

Barroic  v. 

Isaacs. 


Decisions  on 
B.  14  of 
Conv.  Act. 


Form  of 
Notice. 
Fletcher  v. 
Nohes. 


It  soems  from  Barroir  v.  Tsrtacs  tliat  the  section  does  not  form  an 
exhaustive  code  as  to  relief  against  forfeiture,  but  that  relief  can  still 
be  given,  on  general  equitable  grounds,  in  eases  not  comprehended  by 
the  section.  In  that  case  the  lessee's  solicitor's  clerk  had  omitted 
to  obtain  the  consent  of  a  lessor  to  a  sub-lease,  and  the  Court  held, 
upon  the  lessor  bringing  ejectment  for  breach  of  covenant  not  to 
sub-let  without  consent,  that  the  lessees  were  responsible  for  their 
solicitor's  negligence,  and  that  the  case  was  not  a  proper  one  for 
relief ;  but  it  appears  to  have  been  assumed  throughout  that  in  a 
proper  case  relief  might  have  been  granted  (q). 

It  has  been  laid  down  that  the  landlord's  notice  under  sub-sect.  1 
must  expressly  require  the  tenant  to  remedy  the  breach  complained 
of  (r)  ;  but  that  a  notice  is  not  bad  for  not  requiring  compensation 
in  money  (s),  that  relief  cannot  be  granted  under  sub-sect.  2  where 
the  landlord  has  actually  re-entered  (f),  that  although  no  notice  may 
have  been  given  the  Court  has  an  absolute  discretion  to  refuse 
relief  (u),  and  that  for  relief  to  be  gran  table,  it  is  not  necessary  that 
it  should  have  been  claimed  in  the  defendant's  pleading  (x).  In  the 
case  of  a  public-house  lease,  Charles,  J.,  expressed  his  readiness  to 
grant  relief  for  the  breach  of  a  covenant  not  to  endanger  the  licence  (//). 

It  was  held  by  North,  J.,  in  F/efr/ier  v.  JYokes  (z),  that  the  notice 
ought  to  be  such  a  notice  as  will  enable  the  tenant  to  understand 
with  reasonable  certainty  what  it  is  that  he  is  required  to  do,  and  so 
distinct  as  to  direct  the  attention  of  the  tenant  to  the  particular 
things  of  which  the  landlord  complains  in  order  that  the  tenant  may 
have  an  opportunity  of  remedying  them  before  an  action  for  f orf eitiu'e 
is  brought  against  him.  In  that  case  the  lease  was  of  six  houses 
for  35  years,  at  a  yearly  rent  of  42/.,  and  contained  a  covenant 
amongst  others  to  keep  the  premises  in  good  condition  and  complete 
tenantable  repair,  with  a  proviso  for  re-entry  on  any  breacli  of  any 
covenant.     Tlie  notice  was  that  the  tenant  liad  broken  the  covenants 


(?)  Barroiv  v.  Isaacs,  [1891]  1  Q.  B. 
417  ;  60  L.  J.,  Q.  B.  179  :  64  L.  T.  686  : 
39  W.  R.  338-C.  A. 

[r)  North  london  Land  Co,  v.  Jaques,  32 
W.  R.  283  ;  49  L.  T.  659  (relief  granted 
for  failure  to  complete  a  house  within  a 
given  time) . 

(s)  Lode  V.  Pmrcc,  [1893]  2  Ch.  271  ;  62 
L.  J.,  Ch.  582 ;  68  L.  T.  569  ;  41  W.  R. 
369— C.  A. 

(0  Rogers  v.  Bice,  [1892]  2  Ch.  170;  66 
L.  T.  640;  40  W.  R.  489- C.  A.  ;  and 
see  Quiltcr  v.  Maplcson,  9  Q.  B.  D.  675— 
C.  A. 

(u)  Scott  V.  Matthew  Brown  df-  Co.,  51 
L.  T.  746  (relief  refused). 


(.r)  Mifchisoii  V.  Tliompson,  1  C.  &  E.  72 
(relief  granted  for  non-repair,  though 
premises  in  very  dilapidated  condition). 

{>j)  Fleetwood  V.  Hull,  23  Q.  B.  D.  35: 
and  p.  185,  ante. 

{•]  Fletcher  V.  Nohcs,  [1897]  1  Ch.  271  ; 
66  L.  J.,  Ch.  177  ;  76  L.  T.  Iu7  ;  45  W.  R. 
471  ;  61  J.  P.  232,  per  North,  J.,  followed 
in  Serle,  In  re,  Gregory  v.  8erle.  [1898]  1 
Ch.  652  ;  67  L.  J.,  Ch.  344  ;  7s  L.  T. 
384  ;  46  W.  R.  440,  per  Kekewich,  J.  ; 
the  notice  being  "that  you  have  not  kept 
the  said  premises  well  and  sufficiently 
repaired,  and  the  party  and  other  walls 
thereof,"  and  it  being  also  laid  that  the 
notice  must  be  sufficient  in  respect  of  each 
of  many  alleged  breaches. 
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for  repairing  the  inside  and  outside  of  the  houses,  and  was  required  Ch.VIII.  s.  6. 
to  repair  tho  said    houses    in   accordance    with   the   said   covenants  lidicf  against 

>■  ±urjeiture. 

forthwith,  and  to  pay  20/.  as  compensation  for  breach  and  expenses. 

The  notice  was  held  bad  for  not  indicating  in  which  of  the  houses 
default  had  been  made,  or  whether  it  had  been  made  on  all  of  them, 
but  mainly  on  the  ground  that  if  the  plaintiff  had  proceeded  for  a 
forfeitm-e  before  the  passing  of  the  Act  of  1881,  he  would  have 
had  to  give  particulars  of  Itreaelies,  and  that  the  14th  section  was 
intended  to  place  the  tenant  in  a  l^etter  position  than  he  was  in 
before.  Subsequently,  in  Penton  v.  Barnett{a),  it  was  observed 
by  Collins,  L.  J.,  that  "the  words  'particular  breach'  ought  to  be 
construed  according  to  the  obvious  intention  of  the  Legislature, 
which  was  that  the  tenant  should  be  informed  of  the  particular  con- 
dition of  the  premises  which  he  was  requh-ed  to  remedy  ;  that  the 
expression  '  breach  '  means  the  neglect  to  deal  with  the  condition  of 
the  premises  as  so  pointed  out,  and  not  merely  failure  to  perform  the 
covenants  of  the  lease  ;  and  that  the  common  sense  of  the  matter  is, 
that  the  tenant  is  to  have  full  notice  of  what  he  is  required  to  do." 
In  the  same  case  it  was,  as  we  have  seen  (ante,  p.  363),  held  by  the  Continuing- 
whole  Court  that  in  the  case  of  a  continuing  breach,  a  second  notice  ^^^^  ' 
need  not  be  given  in  respect  of  non-repair  existing  after  the 
expiration  of  the  time  specified  in  the  notice. 

Where  more  than  one  l^reach  is  alleged  in  the  notice  the  failure  on 
any  or  all  but  one  does  not  invalidate  the  notice,  as  was  held  in  a  case 
where  breaches  of  a  covenant  to  paint  and  of  the  covenant  to  repair 
were  both  alleged,  and  the  breach  of  the  covenant  to  -j^aint  (once  in 
four  years)  was  clearly  disproved  {f>) . 

In  the  case  of  a  yearly  tenancy  of  a  public-house  arising  out  of  a  Appointment 
letting  for  one  year  certain  by  written  agreement  (containing  a  strong  '^^  Receiver, 
proviso  for  re-entry  on  breach  of  covenant  to  reside,  and  keep  up  Notice  given. 
licences,  &c.),  and  continuance  in  possession  for  more  than  seven  years  C/iarrin^tonr. 
afterwards,  Joyce,  J.,  held,  that  the  tenant  having  shut  up  the  house, 
the  Judicature  Act,    1873   (see  sect.   25   (8) ),  gave  jurisdiction  to 
appoint  a  receiver,  and  appointed  a  receiver  accordingly,  though  no 
notice   under  sect.   14  of  the   Conveyancing  Act,   1881,  had  been 
granted  (c). 

It  was  ruled  by  Huddleston,  B.,  in  Coats /rorth  v.  Johnson  (d),  that  Section  14  of 
the  section  does  not  apply  to  an  agreement  for  a  lease,  but  the  point  appUcatle  to 

Contract 
for  Lease. 
(«)  raiton  V.  BariiHt,  [1898]  1  Q.  B.  at       L.  T.  53  ;  48  W.  R.  264,  per  Buckley,  J.     Sivain  v. 
p.  281;  and  see  pp.  363,  369,  ante.  /  \   ^,       •     .       „   ^  ^  r         -,      ^i/'"^*- 

For  form  of  notice,  see  Appendix  C,  J'K^''"'Z"'{*'"'^'J^°-  7;/'""?vt^^^2]  1 
Sect.  15,  post.  ^^-  386  ;  71  L.  J.,  Ch.  196  ;  86  L.  T.  15. 

{b)  Fantie/l  v.   Ci(i/  of  London  Brewery,  (d)   Coatsicorth  v.  Johnson,  54  L.  T.  520, 

[1900]  1  Ch.  496  ;  69  L.  J.,  Ch.  244  :  82       "on  further  consideration." 

24  (2) 
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Cu.vill.  s.  G.  was  expressly  left  open  in  tlie  Court  of  Appeal  (c),  which  subsequently 
JieUcfagabist  -^^i^  jj^  Sicaui  V.  Ai/rcs  ( f)  that  if  the  section  applies  to  a  contract 
7r~r — r^ — "  for  a  lease,  it  applies  only  to  an  aj^reemont  of  which  a  decree  for 

Contract  for  .  '  i  r  J  o  i  j  •  i 

Lease.  specific  performance  would  be  granted,  and  as  such  a  decree  is  not 

granted  if  the  covenants  in  the  intended  lease  have  been  broken  {g), 
and  the   covenant  for  repair  had   been  broken  in   the  case  before 
them,  the  Court  held  that  the  section  did  not  apply,  and  that  no 
notice  was  necessary.     It  is  conceived  that  the  Act  of  1881  of  itself 
applies  to  all  agreements  for  leases  of  which  specific  performance 
would  be  granted  and  to  no  others.     But  however  this  may  be,  it  is 
Convoyaucing  j^qw  expressly  provided  by  sect.  5  of  the  Conveyancing  Act,   1892 
s.t:  ^^^''        (55  &  56  Vict.  c.  13),  that  in  sect.  14  of  the  Act  of  1881,  as  amended 
by  that  Act,  "  lease "  shall  include  an  agreement  for  a  lease  u-Jiere 
the  lessee  has   heeome  entitled  to  hare  Jus  lease  g)xuited,   and  so    of  an 
under-lease.     It  is  submitted  that  the  words  "  but  for  the  forfeiture 
sued  upon  "  ought  to  be  understood  as  following  the  word  "  entitled," 
inasmuch  as  the  committal  of  an  act  of  forfeiture  is  one  of  the  recog- 
nized grounds  for  the  refusal  of  a  decree  of  specific  performance  iji). 
Dogs  s.  14  of        Does  sect.  14  of  the  Conveyancing  Act,  1881,  in  its  requirements 
applvTo^all  ^   for  notice  before  proceedings  for  f orfeitm-e  apply  to  tenancies  from 
Li'ttings  ?        yeos  to  year,  or  to  any  and  what  other  lettings  besides  a  lease  in  the 
ordinary  and  strict  sense  of  tlie  term,  i.e.,  a  conveyance  by  deed  for  a 
term  of  years  ?     The  question  was  glanced  at  in  the  public-house  case 
above  referred  to  (j),  which,  as  far  as  it  goes,  is  a  very  slight  authority 
that  "  lease  "  does  not  include  a  tenancy  from  year  to  year;  and  it  is 
submitted  that  both  sect.  18  (17)  of  the  Act  (see  p.  67,  ante),  by 
which  "  lease  "  includes  any  letting,  and  sect.  14  (3)  point  in  the  same 
direction.      There  must,  however,  be  a  written  contract  of  tenancy 
containing  a  written  proviso  for  re-entry  for  sect.  14  of  the  Act  to 
apply. 
Rcliof  to  It   was   held   in   Burt  v.   Gray  that  relief  is  not  grantable  to  a 

u  -  essce.       gub-lessee    of    part  of    the    demised  premises,  and,  notwithstanding 
Burt  V.  Grcnj.  ^  .  .    . 

the  definition  of  sub-sect,  3,  that  "lessee"  includes  "an  original 
or  derivative  under-lessee,"  it  was  clearly  intimated,  though  not 
expressly  held,  that  relief  is  not  grantable  even  to  a  sub-lessee  of 
the  whole  of  the  demised  premises,  on  tlie  ground  that  it  was  not 
intended  by  the  Act  to  create  a  privity  where  there  w^as  no  privity 
before  (/<•). 

('■)  See    per    Lord    Esher,   M.R.,    and  {(/)  Bee  Hill  \.  Barclai/,  18  Ves.  63. 

Lopes,  L.J.,  51  L.  T.,  at  pp.  523  and  524  ;  (m  See  Lewis  v.  Bond,  18  Beav.  85,  and 

55  L.  J.,  Q.  B.  at  p.  223.  ante,  Ch.  IV.,  Sect.  5. 

if)  Su-ai)i  V.  Ai/)rs,  21  Q.  B.  T>.  289:  ,-.    r,i       ■     .  n  >.    ,  \ 

67  L.  J.,  Q.  B.   428;  36  W.   R.  798—  ^'^   Charnngt.ony.  Camp,  supra,  note  (r). 

C.  A.,  affirming  Charles,  J.  ;  and  see  per  (/■;)  Burt  v.  Gratf,   [1891]   2   Q.   B.    98  ; 

Kekewich,  J.,  in  Strong  v.  Stringer,  61  60  L.  J.,  Q.  B.  664;  65  L.  T.  229;  39 
L.  T.  470.  W.  R.  429,  per  Mathew  and  Williams,  J  J. 
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But  tlie  effect  of  Bart  \.  Gray  is  got  rid  of  bj  sect.  4  of  tlie  Con-  Ch.YIII.  s.  6. 
veyancing  Act,  1892  (55  &  56  Yict.  c.  13),  wMeh  expressly  protects  -^f^L^^I^^'"^ 
sub-lessees — of  a  part  as  well  as  of  the  whole — as  follows  : —  ^ '— 

Special 
Where  a  lessor  is  proceeding-  by  action  or  otherwise  to  enforce  a  right  protection  of 
of  re-entry  or  forfeiture  under  any  covenant,  proviso,  or  stipulation  in  a  ^"^r^^sseeby 
lease,  the  Court  may,  on  application  by  any  person  claiming  as  under-  the  Couvey- 
lessee  any  estate  or  interest  in  the  property  comprised  in  the  lease,  o?-  amj  ancing  Act, 
part  thereof,  either  in  the  lessor's  action  (if  any),  or  in  any  action  brought  ^^'^'" 
by  such  person  for  that  purpose,  make  an  order  vesting  for  the  whole 
term  of  the  lease,  or  any  less  term,  the  property  comprised  in  the  lease  or 
any  part  thereof  in  any  person  entitled  as  under-lessee  to  any  estate  or 
interest  in  such  property  upon  such  conditions,  as  to  execution  of  any 
deed  or  other  document,  payment  of  rent,  costs,  expenses,  damages,  com- 
pensation, giving  security,  or  otherwise,  as  the  Court  in  the  circumstances 
of  each  case  shall  think  fit,  but  in  no  case  shall  any  such  under-lessee  be 
entitled  to  require  a  lease  to  be  granted  to  him  for  any  longer  term  than 
he  had  under  his  original  sub-lease.  , 

This  section,  which  is  not  a  mere  amendment  of  sect.  14  of  the  Act 
of    1881,   but   an   independent    enactment  (/),    extends   to   ca,ses   of 
forfeiture,  as  for  bankruptcy  {in)  or  assignment  without  licence  {n),  in 
which  the  Court  has  no  power  to  relieve  the  lessee  himself.     The  sub- 
lessee may  claim  a  vesting  order  by  counterclaim  and  defence.     Both  Discretion  of 
the  granting  of  the  relief  and  the  terms  are  in  the  absolute  discretion  ?!"*' 
of  the  Court  as  to  rent  and  otherwise  of  new  lease,  having  regard  to  Fryer. 
the   circumstances    (including   the   important  circumstance  that  the 
forfeiture  has  vested  in  the  lessor  tlie  destroyed  rights  of  the  lessee) 
unfettered  by  any  limitation  except  that  the  sub-lessee  cannot  obtain 
a  term  longer  than  that  remaining  of  the  original  sub-lease.      This 
was  laid  down  by  the  Court  of  Appeal  in  En-art  v.  Fryer  (o).      There 
the  lease  was  of  a  tavern  to  a  brewery  company  for  thirty  years  at  a 
yearly  rent  of  300/.,  with  the  condition  of  re-entry  on  liquidation, 
and  the  under-lease  was  to  a  publican  for  291  years  at  800/.  a  year, 
reducible  to  300/.  on  getting  his  beer  from  the  lessees.     The  lease 
having  been  forfeited  irremediably  by  a  voluntary  liquidation  for  the 
purpose  of  reconstruction  and  amalgamation  with  two  other  solvent 
companies  (see  p.  375,  infra),  Kekewich,  J,,  and  afterwards  the  Com-t 
of  Appeal,  decided  that  the  rent  should  be  fixed  with. a  view  to  the 
fact  that  by  the  destruction  of  tlie  lease  the  house  had  ceased  to  be 

(/)  Inmnjx.  Oal-^hctfr,    [1897]   2   Q.   B.  In    Jllyhgate    School  v.    Seivell,    [18931    2 

218  ;  G6  L.  J.,  Q.  B.  544  ;  76  L.  T.  632  ;  Q.  B.  254 ;  62  L.  J.,  Q.  B.  476  •  69  L  T 

45  W.  R.  681-C.  A.  118:    41    W.   R.    637;    5   R.    301;    the 

{m)  Highgatc  School  v.  Seivell,  infra.  terms   imposed  were  that  the  sub-lessee 

(«)  Imray  v.  OakxhetU;  supra.  should  pay  all  rent  due  and  execute  a  deed 

with  covenants  with  the  lessor  similar  to 

(o)  Ewartx.  Fryer,  [1901]   1   Ch.  499;  those  of  the  head  lease,  and  Charles,  J., 

70  L.   J.,    Ch.    138;  83  L.    T.    551;  49  doubted  whether  the  Court  had  jurisdic- 

W.  R.  145— C.  A.,  affirming  Kekewich,  J.  tion  to  raise  the  rent. 
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tied,  and  that  tlio  amount  of  a  "  fair  rout  "  in  this  view — which  would 
be  something  l)etweeu  300/.  and  800/. — slioukl  be  determined  by 
inquiry. 

The  jurisdiction  to  relieve  a  sub-lessee  against  forfeiture  arising 
from  tlie  breach  by  the  lessee  of  the  covenant  against  assignment 
without  licence  is  undoubted,  but  it  is  clearly  discretionarj",  and  must 
be  exercised  Avith  caution  and  sparingly,  and  tlie  sub-lessee  asking  for 
its  exercise  must  show  that  he  is  blameless  and  has  taken  all  precau- 
tions which  a  reasonably  cautious  and  careful  percou  would  take. 
Where,  therefore,  the  defendant  pm-chased  a  sub-lease  under  a  con- 
tract which  gave  him  no  right  to  call  for  the  title  of  the  lessee  (so  as 
to  be  barred  by  sect.  3  (1)  of  the  Conveyancing  Act,  1881,  from 
calling  for  it),  who  had  covenanted  not  to  assign  without  licence,  and 
he  piux'hased  with  the  intention  of  expending  money  on  the  premises, 
the  Com't  held  that  he  had  been  negligent  in  entering  into  sucli  a 
contract  as  to  be  precluded  from  investigating  tlie  title,  and  that  relief 
against  a  forfeiture  by  the  lessee  for  breach  of  the  covenant  ought  not 
to  be  granted  to  the  defendant  {p). 

The  cost  incurred  by  the  lessor  in  consulting  a  solicitor  and  sur- 
veyor in  respect  of  the  preparation  of  the  notice  required  to  be  served 
on  the  lessee,  was  held  in  Skiiitiers'  Co.  v.  KnigJit  ((/),  not  to  be 
demandable  as  "compensation"  under  sub-sect.  1  of  sect.  14  of  the 
Act  of  1881 ;  but  it  was  also  held  in  Bridge  v.  Quick  {>•),  that  the 
principle  of  this  case  did  not  apply  to  cases  within  sub-sect.  2  of  the 
section  so  as  to  exclude  the  discretionary  jurisdiction  of  the  Court  to 
award  such  expenses  in  granting  relief  under  sub-sect.  2.  Since,  and 
obviously  in  consequence  of  these  decisions,  it  has  been  enacted  by 
sect.  2  (1)  of  the  Conveyancing,  &c.  Act,  1892  (55  &  56  Vict,  c.  13), 
that— 

A  lessor  shall  be  entitled  to  recover  as  a  debt  due  to  him  from  a 
lessee  (s)  and  in  addition  to  damages  (if  an}^)  all  reasonable  costs  and 
expenses  properly  incurred  by  the  lessor  in  the  employment  of  a  solicitor 
and  surveyor  or  valuer,  or  otherwise,  in  reference  to  any  breach  giving 
rise  to  a  right  of  re-entry  or  forfeiture,  which  at  the  request  of  the  lessee 
is  waived  by  the  lessor  by  writing  under  his  hand,  or  from  xohich  the 
lessee  is  relieved,  under  the  provisions  of  the  Conveyancing  and  Law  of 
Property  Act,  1881,  or  of  this  Act. 

This  section  appears  to  athi-m  both  the  cases  above  referred  to,  so 
that  (1)  the  lessor  is  barred  of  his  right  to  re-enter  if  the  lessee  pays 


(p)  Imraij  v.  Oakahcitc,  supra. 

{q)  Skinners^  Co.  v.  Knight,  [1S91]  2 
Q.  B.  542  ;  60  L.  J.,  Q.  B.  629  ;  65  L.  T. 
240  ;  40  W.  R.  67— G.  A.,  aff.  Charles,  J., 
63  L.  T.  698, 


(r)  Lriflyc  v.  Quirk,  61  L.  J.,  Q.  B. 
375  ;  67  L.  T.  .)4. 

(«)  But  not  from  a  sub-lessee:  Nindv. 
JS'iiitttrnth  Cr)iliiy>/  BuihUn'/  Society,  [1894] 
2  Q.  B.  226;  €.3  L.  J.,  "Q.  B.'6o6;  70 
L.T.  831;  42W.  E.481;  9R.468— C.A. 
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compensation,  exclusive  of  the  expenses  mentioned,  and  fails  to  Cn.Vlll.  s.  6. 
remedy  the  breach  within  a  reasonable  time,  &c.,  but  that  (2)  the  KtH'^f /(gainst 
Court  is  bound,  if  it  decrees  relief,  to  award  to  the  lessor  the  expenses  '— 


mentioned,  as  a  debt  due  to  him. 

Sub-sect.  6  of  sect.  14  excludes  from  the  operation  of  that  section,  Belief,  witliin 

as  we  have  seen  (ante,  p.  369),  "  a  condition  for  forfeiture  on  the  porfekure°f  ^r 

bankruptcy  of  the  lessee  or  on  the  taking  in  execution  of  the  lessee's  Bankruptcy, 

interest."    This  sub-section  is  amended  by  sub-sect.  2  of  sect.  2  of  the  ^^   ^^'^^  ^°°' 
Conveyancing,  &c.  Act,  1892  (55  &  56  Vict.  c.  13),  as  follows  :— 

Sub-section  six  of  section  fouvteeu  of  the  Conveyancing  and  Law  of  Conv.  Act, 
Property  Act,  1881,  is  to  appl}'  to  a  condition  for  forfeiture  on  bankruptcy  ^892,  s.  2, 
of  the  lessee,  or  on  taking  in  execution  of  the  lessee's  interest,  only  after  ®^^  '^'      ' 
the  expiration  of  one  year  from  the  date  of  the  bankruptcy  or  taking  in 
execution,  and  provided  the  lessee's  interest  be  not  sold  within  such  one 
year,  but  in  case  the  lessee's  interest  be  sold  within  such  one  year,  sub- 
section six  shall  cease  to  be  applicable  thereto. 

By  sub-sect.  3  of  the  same  section,   agricultm-al,  mining,  public-  Ao-ricultural 
house  and  furnished-house  leases  are  excluded  from  the  operation  of  Minino:  Fur- 

,  .  -^  mshed  House, 

sub-sect.  2,  as  also  is  a  lease  of  "  any  property  with  respect  to  vehich  &c.  leases 
the  personal  qualifications  of  the  tenant  are  of  importance  for  the  Act  of^fs^T"^ 
jireservation  of   the  value  or   character  of  the  property,  or  on  the 
ground  of  neighbourhood  to  the  lessor,  or  any  person  holding  under 
him." 

The  effect  of  this  amendment  is  by  Jio  means  obvious  at  first  sight. 
AVhen  carefully  read  with  sul>sect.  6  of  sect.  14  of  the  Act  of  1881, 
the  effect  of  it  appears  to  be  (1)  to  restrict  the  exclusion  of  sect.  14 
thus  prescribed  by  sub-sect.  6  thereof,  during  one  year  from  bank- 
ruptcy or  execution,  (2)  to  abolish  the  exclusion  as  from  the  date  of 
the  sale  of  the  lessee's  interest  within  the  year,  but  (3)  after  the  year, 
if  there  has  been  no  sale  within  the  year  to  revive  the  exclusion,  so  as 
to  allow  the  lessor,  without  notice  given,  to  re-enter  either  ujton  the 
trustee  in  bankruptcy  or  his  assignees. 

"  Bankruptcy "   in  sub-sect.  2  includes  liquidation  of  all   kinds,  l;  uidation 
including  liquidation  by  a  company  whether  compulsory  or  voluntary,  V  Company. 
and   though   only   for   purposes   of   reconstruction   and   increase   of 
capital  {t) . 

As  to  the  service,  &c.,  of  the  notice  under  sub-sect.  1,  sect.  67  of  Service  of 
the  Conveyancing  Act,  1881  (44  &  45  Yict.  c.  41),  provides  that—      Notice. 

(1)  Any  notice  required  or  authorized  ly  this  Act  to  be  served  shall  be 
in  writing. 

{t)  llorM-,j  Estate  v.  Suujcr,  [1899]  2  followed  in.  Eicart  \.  Fryer,  [1901]  1  Cli. 
Q.  B.  at  p.  91— C.  A.,  and  p.  3G9,  ante  ;       499— C.  A.,  and  p.  373,  ante. 
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(2)  Any  notice  required  or  authorized  liy  this  Act  to  be  served  on  a 
lessee  or  mortgagor  shall  he  sufRcient  although  only  addressed  to  the 
lessee  or  mortgagor  by  that  designation,  without  his  name,  or  generally 
to  the  persons  interested,  without  any  name,  and  notwithstanding  that 
any  person  to  be  affected  by  the  notice  is  absent,  under  disability, 
unborn,  or  unascertained. 

(3)  Any  notice  required  or  authorized  by  this  Act  to  be  served  shall  be 
sufficiently  served  if  it  is  left  at  the  last  known  place  of  abode  or  business 
in  the  United  Kingdom,  of  the  lessee,  lessor,  mortgagee,  mortgagor,  or 
other  person  to  be  served,  or,  in  case  of  a  notice  required  or  authorized 
to  be  served  on  a  lessee  or  mortgagor,  is  affixed  or  left  for  him  on  the 
land  or  any  house  or  building  comprised  in  the  lease  or  mortgage,  or,  in 
case  of  a  mining  lease,  is  left  for  the  lessee  at  the  office  or  counting-house 
of  the  mine. 

(4)  Any  notice  required  or  authorized  by  this  Act  to  be  served  shall 
also  be  sufficiently  served,  if  it  is  sent  by  post  in  a  registered  letter 
addressed  to  the  lessee,  lessor,  mortgagee,  mortgagor,  or  other  person  to 
be  served,  by  name,  at  the  aforesaid  place  of  abode  or  business,  office,  or 
counting-house,  and  if  that  letter  is  not  returned  through  the  post  office 
undelivered  ;  and  that  service  shall  be  deemed  to  be  made  at  the  time  at 
which  the  registered  letter  would  in  the  ordinary  course  be  delivered. 

(5)  This  section  does  not  apply  to  notices  served  in  proceedings  in  the 
Court. 


Construction         The  woi'ds  "  by  action  or  otherwise  "  in  sub-sect.  2  of  sect.  14  of  the 

8^  i4^o"f\ct°of  ^^^  °^  ^^'"^^J  ®®®^^^  intended  to  include  a  peaceable  re-entiy  without 

1881.  action,  and  also  to  prolong  the  time  within  which  the  lessee  may  apply 

to  the  Court  to  restrain  the  delivery  of  the  writ  of  possession  into 

the  hands  of  the  sheriff.     The  words  "  injunction  to  restrain  "  seem 

to  apply  to  a  breach  of  negative  covenants  only. 

Proeedm-e  to  obtain  relief  cannot  be  by  originating  summons  {ii). 
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(c)  Belief  against  Forfeiture  for  Non-payment  of  Rent. 

The  law  relating  to  relief  against  forfeitm-e  for  non-payment  of  rent 
is  expressly  excepted  from  the  operation  of  the  14th  section  of  the 
Conveyancing  Act  by  the  8th  sub-section. 

Prior  to  the  Landlord  and  Tenant  Act,  1730  (4  Geo.  2,  c.  28),  the 
tenant  might  at  an  indefinite  time  after  he  was  evicted  have  filed  his 
bill  and  been  relieved  against  the  effect  of  the  mere  non-payment 
of  rent  {x)  ;  but  this  statute,  which  is  re-enacted  in  substance  by 
sect.  210  of  the  Common  Law  Procedure  Act,  1852,  confined  the 
tenant  to  a  period  of  six  months  after  execution  executed,  within 
which  he  might  obtain  relief,  in  order  to  relieve  the  landlord  from 
the  inconvenience  of  continuing  liable  to  an  uncertainty  of  possession 


(«)  Loclc  V.  Fearce,  [1893]  2  Ch.  271  ;  62 
L. v.,  Ch.  682  ;  68  L.  T.  569  ;  41  W.  R. 


3G9  ;  2  R. 403. 

{x)  Bowser  v.  Colhy,  1  Hare,  125. 
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from  its  remaining'  in  the  power  of  the  tenant  to  offer  him  a  com-  Ch.VIII.  s.  6. 
pensation  at  any  trino,  in  order  to  found  an  application  for  relief  in  ^e^u-f  against 

.  Forfeiture. 

equity,  and  to  limit  and  confiiie  the  tenant  to  six  calendar  months  after  

execution  executed  for  his  doing  this  {y).  The  2 1 0th  section  of  the 
Common  Law  Procedure  Act,  1852,  provides  that  unless  the  tenant 
proceed  for  relief  in  equity  within  six  months  after  execution  he  shall 
be  "  barred  and  foreclosed  from  all  relief  or  remedy  in  law  or  equity," 
the  211tli  that  the  tenant  shall  not  have  relief  without  payment  of 
rent  and  costs,  and  the  212th  that  the  tenant  may  stay  proceedings 
at  any  tune  before  trial,  by  paying  the  rent  and  costs. 

The  1st  section  of  the  Common  Law  Procedure  Act,  1860  (23  &  24  Relief 
Vict.  c.  126),  extends  these  provisions  by  allowinor  the  Court  or  a  siipmarily, 

/  .        .  ■*■  ''  '^  and  either 

judge  to  give  relief  in  a  summary  manner  either  before  or  after  the  before  or  after 

trial  up  to  and  within  the  six  months  after  execution  executed.  ^^*  ' 

The  original  lessee  must  be  made  party  to  the  proceedings  if  a 
mortgagee  by  sub-demise  applies  (~). 

A  defendant  against  whom  judgment  had  been  obtained,  in  an 
action  in  which  the  plaintiff  had  been  deprived  of  costs,  might,  under 
this  section,  obtain  relief  after  trial  upon  payment  of  rent  and  costs 
of  application  for  relief,  without  being  requii-ed  to  pay  the  costs  of 
the  action  [a). 

It  may  be  inequitable  to  grant  relief  even  within  the  six  months,  Relief  refused 
the  statute  merely  saying  that  no  relief  may  be  granted  after  the  six  ^3*^'^  *^*^ 
months.  And  relief  was  refused  as  inequitable  in  a  case  where  the 
landlord  had  been  keeping  up  a  colliery  at  great  expense,  and  had 
agreed  to  re-let  it  to  a  new  tenant  who  had  inciuTed  expense  in  plant 
and  been  let  into  possession,  and  the  old  tenant  applied  for  relief  just 
before  the  end  of  the  six  months  {b). 

Eelief,  if  applied  for   within   six  months,  will  extend  to  a  case  Relief  ao-ainst 
where  there    has   been    peaceable  resumption   of   premises   without  ^^^^sumption 

p  ■,  ■,     ,  .  \  .  of  Premises 

process  oi  law,  but  no  compensation  can  be  granted  m  respect  of  the  without 

time  dui'ing  which  the  applicant  has  been  kept  out  of  possession  (r).       Law*^^*^  °^ 

See  further  Ch.  XXII.,  Sect.  2  (b),  post. 

A  mortgagee  of  a  lease  is  entitled  to  relief  if  he  be  willing  to  pay  Relief  of 
rent  and  perform  all  covenants,  except  in  the  case  where  a  third  party  Mortgagee, 
has  acquired  rights  between  the  forfeiture  and  the  application  for 
relief  {d). 

{>/)  Doe  d.  intchinsY.  Lrtcls,  1  Burr.  610,  (i)   Stanhope  v.  IDiicorth,  3  T.  L.  R.  34 

per  Lord  Mansfield,  C.J.,  and  Wibnot,  J.  — C.  A.,  affirming  judgment  below. 

And  see  7?o«-,w  V.  Colbi/,  I  Hare,  109.  ,  ^    -tt          , 

(z)  Hare  v.   Elms,  [l"s93]  1  Q.   B.   604  ;  .^^  ?"%">%  "'■{an^haive,   [1895]   2  Ch. 

as  to  which  and  for  the  enactments,  see  ^j   ''■J't  ^-  J-'  Vf  *  ^^'^ '  ^^  ^-  ^-  ""  =  ^^ 

more  fully  post,  Ch.  XXII.,  Sect.  2  (b).  ^^ •  ^-  ^^^  '    ^'^  ^-  ^'^^y  P^r  Stirling,  J. 

{a)   Croft  Y.  Lowlon  (nid  County  Banking  (d)  NcivboU  y.  Bingham,  72   L    T    85'>  • 

Co.,  54  L.  J.,  Q.  B.  277-C.  A.  14  R.  526-C.  A.                           •  -l-  oj_ , 
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Chap.  VIII.  —Determination  of  Tenancy. 


Ch.VIII.  s.  7. 

Koiice  to  Qitit 

{Xitlure  and 

Operation  of). 


Nature  of 
Notice  to 
Quit. 


Special 
Stipulations 
as  to  Notice 
to  Quit. 


(Sect.  7, — Notice  in  Quit. 

(a)    Nature  and  Operation  of. 

The  notice  to  quit  wliu-h  it  is  here  proposed  to  consider  is  the  certain 
reasonable  notice  required  by  law,  or  by  custom,  or  by  special  agree- 
ment, to  enable  either  the  landlord  or  tenant,  or  the  assignees  or 
representatives  or  either  of  them,  KitJiout  the  eo)iseiit  of  t lie  other,  to  deter- 
mine a  tenancy  from  year  to  year,  or  month  to  month,  &c.  The  temi 
is  also  applied  to  the  notice  given  in  exercise  of  an  option  to  determine 
a  lease,  which  is  considered  hereafter  {e) .  Without  such  notice,  or  an 
actual  or  implied  surrender  {f)  or  merger  (r/),  a  tenancy  of  the  above 
nature  would  continue  in  the  tenant  and  his  assigns  or  representatives ; 
and  the  immediate  reversion  would  continue  in  the  landlord  and  his 
assigns  or  representatives  (//),  until  extinguished  by  the  Statute  of 
Limitations  {i). 

\  The  right  to  determine  a  tenancy  from  year  to  year  by  a  notice  to 
I  quit  is  a  necessary  incident  to  such  tenancy  :  a  stipulation  against  any 
such  notice  being  given  by  one  party  or  by  the  other  is  repugnant 
i  to  the  nature  of  the  tenancy,  and  therefore  void,  and  mere  sur- 
plusage (/.•).  Thu!<,  an  agreement  to  let  at  a  fixed  yearly  rental,  and 
not  to  give  notice  to  quit  so  long  as  the  rent  is  paid,  constitutes 
more  than  a  yearly  tenancy,  and  gives  the  tenant  a  right  to  stay  in, 
so  long  as  the  landlord's  interest  continues  and  the  tenant  pays 
rent  (/).  The  tenancy  may  generally  be  determined  by  half-a-year's 
notice  expiring  at  the  end  of  the  first  or  any  subsequent  year  at  the 
term  (;;?),  but  the  parties  may  expressly  stipulate  for  a  longer  or 
shorter  notice  to  quit  than  that  usually  required  by  law  {n)  ;  or  for  a 
notice  expiring  at  some  other  period  of  the  tenancy  than  at  the  end 
of  the  first  or  some  other  year,  e.v.  r/r.,  at  the  end  of  any  quarter  (o)  ; 
or  at  some  particular  quarter  {  p)  ;  orjit  an^Jime^oUihp  jmr„  lipQlii 
The  expiration  of  ;i  <  crtain  specified  "previous  notice  (5').  But  as  the 
power  of  determining  the  tenancy  at  any  time  of  the  year  is  generally 
attended  with   iuconveiiicncc  to  one   or   both   parties,  the  language 


{e)  Post,  Sect.  8. 

(/)  Ante,  Sect.  3. 

{(f)  Ante,  Sect.  4. 

(h)  Maddon  d.  Bakir  v.  irhUr,  -1  T.  K. 
159 ;   1  R.  R.  453. 

(i)  3  &  4  Will.  4,  c.  27  ;  J)ov  d.  Jjindsell 
T.  Goivcr,  17  Q.  B.  589. 

(A-)  Doe  d.  Warner  v.  Brounr,  8  East, 
165;  9R.  R.  397. 

{I)  Khig^i  Leasehold  Estates,  lie,  L.  R. , 
16  Eq.  521 ;  29  L.  T.  288  ;  21  W.  R.  88L 

{)»)  Doe  d.  Clarke  Y.  Smaridge,  7  Q.  B. 


957  ;  Ooe  d.  liinncr  v.  Mainly,  10  Q.  B. 
473. 

(«)  See  e.(j.,  Ro(/<rs  v.  Kin(/st(j)i-upon- 
lIiiU  Dock  Co.,  34  L.  J.,  Ch.  1(35. 

(o)  lump  V.  Derrett,  3  Camp.  510;  14 
R.  R.  820  ;  Jiexv.  Hrrstmonmiux,  7  B.  &  C. 
551;  Collctt  V.  Curling,  10  Q.  B.  785; 
Bird  V.  DcfonriUr,  2  C'  &  K.  415,  418. 

(p)  Doe  d.  Itigge  v.  Bell,  5  T.  R.  471 ;  2 
R.  R.  642. 

[q)  Doe  d.  Kijiq  v.  Grafton,  18  Q.  B. 
496;  21  L.  J.,  Q.  B.  27G  ;  Brich/es  v. 
Botts,  17  C.  B.,  N.  S.  314. 


Sect.  7.— Notice  to  Quit  (Nature  and  Operation  of). 
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conferring   such   power  must   be    clear  and  explicit  (r).     Therefore,  Ch.VIII.  s.  7. 
on  a  letting  from  year  to  year  "  to  quit  at  a  quarter's  notice,"  such  ^'oUce  to  Quit 
notice  must  expu-e  at  the  end  of  the  first  or  some  other  year  of  the  Opemutnof). 
tenancy,  and  not   at   any  other  part  of  the  year ;  such  stipulation  ' 

merely  substituting  a  three  months'  notice  for  the  usual  six  months' 
notice  (.«).  It  seems  that  where  a  '"six  months'  notice"  on  either 
side  is  contracted  for,  a  six  lunar  months'  notice  will  be  sufficient  {t). 
Where  a  tenant  is  "  aJn-ai/s  to  be  subject  to  quit  at  three  months' 
notice,"  he  will  be  deemed  a  quarterly  tenant,  and  the  notice  to  quit 
must  expire  with  some  quarter,  and  not  at  any  other  part  of  the 
year  {u).  Where  premises  are  let  at  so  much  per  quarter  (not  saying 
for  what  period),  that  creates  a  quarterly  tenancy,  and  not  a  yearly 
tenancy  at  a  rent  payable  quarterly  (.r).  So  w^here  premises  are  let 
not  for  any  definite  period,  but  the  tenant  is  to  give  up  possession 
at  any  time  on  one  month's  notice,  that  creates  a  tenancy  from 
month  to  month  {i/) .  But  where  premises  are  let  for  an  indefinite 
period,  at  a  yearly  rent,  payable  weekly,  with  power  to  determine  the 
tenancy  at  three  months'  notice  from  any  quarter  day,  that  creates  a 
yearly  tenancy,  determinable  at  the  end  of  any  quarter  (~) .  The 
parties  to  a  demise  may  expressly  stipulate  that  in  a  certain  event 
the  tenant  may  quit  without  any  notice  {a).  An  agreement  for  a 
Aveekly  tenancy  of  a  house  determinable  by  a  week's  notice,  accom- 
panied by  a  memorandum  that  the  tenant  might  have  the  house  until 
the  landlord  required  it  for  the  purpose  of  pulling  it  down,  has  been 
held  to  be  terminable  by  a  week's  notice,  although  the  landlord  did 
not  require  the  house  for  the  pui-pose  of  pulling  it  down  {h). 


An  insufficient  notice  to  quit  given  by  the  tenant,  though  assented  Insufficient 
to  by  the  landlord,  will  not  determine  the  tenancy,  nor  operate  as  a  ^^^}^^  *» 
surrender  on  the  expiration  of  such  notice  {c) .     A  tenancy  from  year  become 
to  year  created  by  parol  is  not  determined  by  a  parol  licence  from  assS^^*  ^^ 


not 


(»•)  Cole,  Ejec.  31. 

(s)  Dof  d.  Pitcher  v.  Donovan,  1  Taunt. 
555  ;  2  Camp.  78  ;  Brown  v.  Biirtcnshaw, 
7  D.  &  R.  G03. 

[t)  Rogers  v.  Kxngston-upou-llidl  Lock 
Co.,  31  L.  J.,  Ch.  165. 

(«)  Kempy.  Derrett,  3  Camp.  510;  14 
R.  R.  820. 

[x)  Wilkhison  v.  Hall,  3  Biug.  N.  C. 
608  ;  6  L.  J.  (N.  S.),  C.  P.  82  :  43  R.  R. 
728. 

{y)  Doc  d.  Zamlscll  v.  Gowe,;  17  Q.  B. 
589. 

(z)  Bex  V.  Inhhts.  of  Kerstinonccnux,  7 
B.  &  C.  551  :  Overseers  of  TJUlesrleii,  app., 
Overseers  of  Paddington,  resp.,  3  B.  &  S. 
593  ;  Guardians  of  Hastings  Union  v. 
Guardians   of  St.    James,    Clcrkcnwcll,    35 


L.  J.,  M.  C.  Go. 

{a)  Bethellv.  Blenvowe,  3  M.  tV  G.  119. 

Ui)  Cheshire  Lines  Committee  v.  lewis,  50 
L.  J.,  Q.  B.  120  ;  44  L.  T.  293-C.  A. 

(r)  Poe  d.  Hudlestone  v.  Johnstone,  1 
M'CIel.  &  Y.  141  ;  Johnstone  v.  Hudhstom 
(parol  noticol,  4  B.  &  C.  922  ;  7  D.  &  R. 
411  ;  4  L.  J.,  K.  B.  71  :  28  R.  R.  505  ; 
Boe  d.  Murrell  v.  Mdward  (notice  in 
writing),  3  M.  &  W.  328  :  \IL.  k  H.  79  ; 
7  L.  J.  (X.  S.),  Ex.  57  ;  1  Jm-.  848  ;  49 
R.  R.  621  ;  Bessell  v.  Laitd^brry,  7  Q.  B. 
638  ;   14  L.  J.  Q.  B.  355  ;  9  Jur.  576. 

As  to  whether  insufficient  written  notice, 
assented  to  in  writing,  will  amount  to  a 
surreuder,  see  per  Bayloy,  J.,  \ti  Johnstone 
\.  Hudlestone,  and  per  Parke,  B.,  in  Doc  d. 
Murrell  y.  Mihatrd,  and  p.  339,  ante. 
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Chap.  VIII. — Determinatiox  of  Tenancy. 


Cii.VIII.  s.  7. 

Xotice  to  Quit 

{Xatiire  and 

Operation  of). 


Effect  of  a 
sufficient 
Notice  to 
Quit. 


the  landlord  to  quit  in  the  niiddlo  of  a  quarter,  and  tlio  tenant 
quitting  the  premises  accordingly,  without  the  landlord  taking  pos- 
session {(I).  An  agreement  for  a  new  lease  upon  different  terms  (not 
amounting  to  an  actual  demise)  will  not  be  sufficient,  without  a  notice 
to  quit,  to  determine  a  previous  yearly  tenancy  {c). 

Upon  the  expiration  of  a  notice  to  quit  duly  given  by  either  party 
the  tvnancii  ceases,  and,  unless  a  fresh  tenancy  be  afterwards  created, 
the  landlord  cannot  distrain  for  subsequent  rent,  notwithstanding  the 
tenant  continues  in  possession  for  a  year  or  more  after  the  expiration 
of  the  notice  (/).  The  remedy  in  such  case  is  by  action  for  use  and 
occupation  {(/),  or  for  double  value  or  double  rent  {//). 


"When  neces- 
sary. 


By  express 
Stipulation. 


By  local 
Custom. 


(b)    W/ie)i  necessary. 

A  notice  to  quit  is  necessary — 1.  "Where  there  is  some  express 
stipulation  on  the  subject.  2.  By  local  custom.  3.  By  the  common 
law. 

Where  there  is  any  express  stipulation  as  to  the  notice  to  be 
given  by  either  party  to  determine  the  tenancy,  such  notice,  whether 
more  or  less  than  that  usually  required  by  law,  must  be  given  and 
will  be  sufficient  (/).  But  less  than  the  stipulated  notice  will  be 
bad  (k).  Where  a  "  six  months'  "  notice  on  either  side  is  to  be  given, 
it  seems  that  a  six  lunar  months'  notice  is  sufficient  (/). 

Where  there  is  a  special  local  custom  regulating  the  notice  to  be 
given  to  determine  the  tenancy,  and  there  is  no  express  stipulation 
on  the  subject,  such  custom  will  be  deemed  part  of  the  contract  as 
an  inipUed  term  or  condition  thereof,  and  notice  to  quit  must  be 
given  accordingly  {m)  ;  but  any  express  stipulation  at  variance  with  a 
custom  will  override  it,  as  was  held  in  a  case  where  the  lease  pro- 
vided for  six  months'  notice,  and  a  Durham  custom  allowed  a  few 
days  less  than  six  months  (;;).  The  custom  of  the  country  is  not 
admissible  to  prove  that  a  notice  to  quit  served  on  the  3rd  of  April 
is  a  good  notice  to  quit  by  reason  of  the  tenancy  being  a  Michaelmas 
tenancy,  but  it  must  be  proved  by  direct  evidence  that  such  is  the 
case  (o). 

By  the  Com-         AVliere  a  tenancy  from  year  to  year  is  created  by  express  agreement, 
g'^"  ^I^e"]     '"^^^^   there   is   no    special   stipulation   or  local  custom  providing  for 


[(1)  Jfollctt  V.  Braync,  2  Camp.  103  ;  11 
R.  E.  676. 

{e)  John  V.  Jenkins,  1  Cr.  &  M.  227  ; 
Jones  V.  linjnoMs,  1  Q.  B.  506. 

(/)  Alford^f.  Vickerij,  Car.  &  M.  280. 

(g)  Ch.  XIV.,  post. 

(/()  Ch.  XX.,  post. 

(i)  I)oe  d.  Green  v.  Baker,  8  Taunt.  2S1  ; 
19  R.  R.  502  ;  Doe  d.  Robinson  v.  Dobtll, 
1  Q.  B.  806. 


(/.■)  Doe  d.  Fcacoclc  v.  Haffnn,  6  Esp.  4. 

{l\  Roi/ers  v.  Ivingston-upon-IIuU  Dock 
Co.,M  ii.  J.,  Ch.  165. 

{m)  Tijley  v.  Seed,  Skin.  G49  ;  Eoe  d. 
Sender f on  v.  Charnock,  Peake,  6.  As  to 
proof  of  Custom,  see  Doe  d.  Broun  v. 
Jl't/kimon,  Co.  Lit.  270  b,  note  (228). 

(n)   Travers  v.  Mason,  45  W.  R.  77. 

((/)  Hof/f/  V.  A^orris,  2  F.  &  F.  246. 
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the  determination  of  the  tenancy,  the  usual  notice  to  quit  required  Ch.VIII.  s.  7. 
by  law,  i.e.,  half-a-year's  notice  to  quit  at  the  end  of  the  first  or  some  -'^"^ace  to  Quit 
other  3'ear  of  the  tenancy,  must  be  given  (79).     The  same  rule  applies     necessary). 
where  a  tenancy  from  year  to  year  is  implied  hy  law  from  the  payment  " 

and  acceptance  of  rent,  or  from  other  circumstances  ((7),  as  where  a 
person  enters  under  a  void  lease  (r).  Similarly,  where  a  tenant  for  a 
term  of  years  holds  over  and  continues  to  pay  rent  as  before,  which 
the  landlord  accepts  («)  ;  or  where  a  lease  becomes  void  upon  the 
death  of  the  lessor  (a  tenant  for  life),  and  the  remainderman  accepts 
subsequent  rent,  whereby  a  new  implied  tenancy  is  created  [f]  ;  any 
such  new  tenancy  will  be  deemed  to  have  commenced  from  the  same 
day  of  the  year  as  the  original  term,  and  the  notice  to  quit  should  be 
given  accordingly  {i{). 

The  tenant  is  entitled  to  retain  possession  till  midnight  of  the  Time  of  Day 
same  day  of  the  year  on  which  the  tenancy  commenced ;  a  notice  to  ^°^  Quitting. 
quit  at  noon  of  such  day  is  bad  (.r). 

The  common  law  rule,  that  in  all  cases  of  yearly  tenancies,  the  Notice  to  Quit 
tenant  is  entitled  to  half-a-year's  notice  expiring  at  that  period  of  under  Agri- 
the  3^ear  at  which  the  tenancy  commenced,   is  altered  in  favour  of  Holdings  Act. 
tenants  of  agricultural  or  pastoral  holdings  or  market  gardens  by 
the  33rd  section  of  the  Agricultural  Holdings  Act,  1883  (y),  which 
doubles  the  length  of  notice  requu"ed,  by  enacting  that : — 

Where  a  half-year's  notice,  expiring  within  a  year  of  tenancy,  is  by  law  Agricultural 
necessary  and  sufficient  for  determination  of  a  tenancy  from  year  to  year,  Holdings  Act, 
in  the  case  of  any  such  tenancy  under  a  contract  of  tenancy  made  either 
before  or  after  the  commencement  of  this  Act,  a  year's  notice  so  expiring  q     y     ' 
shall  by  virtue  of  this  Act  be  necessary  and  sufficient  for  the  same,  unless  Notice, 
the  landlord  and  tenant  of  the  holding,  by  writing  under  their  hands,  "°less  Section 
agree  that  this  section  shall  not  apply,  in  which  case  a  half-3-ear's  notice  ^^'^^u'^^'^- 
shall  continue  to  be  sufficient ;  but  nothing  in  this  section  shall  extend  to 
a  case  where  the  tenant  is  adjudged  bankrupt,  or  has  filed  a  petition  for 
a  composition  or  arrangement  with  his  creditors.  9 

This  section  applies  only  to  the  common  case  where  a  half-j-ear's 
notice  is  necessary  by  implication  of  law  (;:) ,  and  has  no  application 

[p)  Tarhca    d.    TTa/Jcer   v.    Constable,    3  ante,  p.  24G. 
Wils.   25  ;  liiffht   d.   Floury   v.   Barhij,    1  [f)  Doc  v.   Watts,  2  Esp    501  •   7  T    R 

T.  R.  159  :   1  R.  R.  169  ;  i)o^d.  67;ai<;  V.  83  ;  4  R.  R.  387. 

Porter,  3  T.  R.  13  ;   1   R.  R.  626  ;  Doe  d.  (ti)  Boe  d.  Jordan  x.  Ward,  1   H.  Blac 

Martin  v.  Watts,  7  T.  R.  85  ;  4  R.  R.  387.  96  ;  Boe  d.  Collins  v.  Weller,  7  T.  R.  478  ; 

(q)  Boe  d.  Wawu  v.  irorn,  3  M.  &  "W.  4  R.  R.  496  ;  Sumphrei/s  v.   Franks    18 

333  ;   Boe  d.  Cater  v.  Somcrville,  6  B.  &  C.  C.  B.  323.  ' 

126,  132.  ix)  Page  v.  More,  15  Q.  B.  684. 

(r)  Boe  V.  Bell,  5  T.  R.  471  ;  2  R.  R.  (,y)  46  &  47  Vict.  c.  61.     See  this  Act 

612.     As  to  whether  an  entry  under  an  set  out  at  length,  Appendix  A.,  post,  and 

agreement  for  a  lease  constitutes  a  tenancy  for    its    exact    application     see    p.    382 

from  year  to  year  only,  or  gives  a  title  to  infra. 

the  lease,  see  Wahh  v.  Lonsdale,  21  Ch.  D.  (r)  See   Riqht   d.    Flower    v     Barbi/     1 

9,  and  Ch.  TV.,  Sect.  1,  p.  97,  ante.  T.  R.  159  ;    1  R.  R.  169  ;    and  the  other 

{s)  Hyatt  V.  Griffiths,  17  Q.  B.  570.    See  cases,  ante,  note  {p). 
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Ch.VIII.  s.  7 

Notice  to  Quit 

{iDid-r  Afiri- 

ctillKral  Hold- 

ititj.s  Act). 

Six  months' 
Notice  by 
Special 
Contract. 
Bar'nic  v. 
Teal. 


Notice  uudor 
Agricultural 
HuldiiiLTs  A<t 
to  Quit  Part 
of  Holdinq-. 


To  what 
Holdings 
Agricultural 
Holdings  Act 
applies. 


.  to  the  case  where  a  half-year's  notice,  much  less  where  six  months' 
notice  (rr),  is  expressly  stipulated  for  {h).  Such  is  the  effect  of  Wilkin- 
■  son  V.  Cahrrf,  decided  upon  precisely  similar  words  in  sect.  51  of  the 
-  repealed  Agricultural  Holdings  Act,  1875,  and  of  Barlow  v.  Tcal{c), 
decided  upon  sect.  33  of  the  Act  of  1883  in  a  case  where  the  stipu- 
lation in  a  contract  of  tenancy  made  in  1871,  was  "to  hold  from 
year  to  year,  until  six  months'  notice  is  given  in  the  usual  way ; " 
and  in  Barlow  v.  Teal  all  the  members  of  the  Court  of  Appeal 
intimated  tliat  (as  it  was  put  by  Brett,  M.R.),  sect.  33  "applies 
wlioro  there  is  no  express  stipulation  as  to  the  termination  of  the 
tenancy,  and  does  not  apply  where  there  is  an  express  stipulation." 

The  41st  section  of  tlie  same  Act  provides  that  on  a  tenancy  from 
year  to  year  a  notice  to  quit,  w^hich  relates  to  part  only  of  the  holding, 
and  would  therefore  be  wholly  bad  at  common  law  (r/),  sliall  be  good 
as  to  such  part  if  given  with  a  view  to  the  use  of  land  for  the  erection 
of  labourers'  cottages,  the  providing  of  gardens  for  labourers,  the 
planting  of  trees,  the  working  of  coal,  "  the  obtaining  of  Inick  earth, 
gravel,  or  sand,"  the  making  of  a  watercourse  or  road,  or  other  pur- 
poses tlierein  enumerated,  the  tenant  to  be  entitled  to  a  proportionate 
reduction  of  rent.  The  notice  must  "  so  state,"  i.e.,  must  state  its 
purpose.  The  same  section  provides  that  "the  tenant  shall  further 
be  entitled  at  any  time  within  twcnfy-cirjht  days  after  service  of  the 
notice  to  quit,  to  serve  on  the  landlord  a  notice  in  writing  to  the 
effect  that  he  (the  tenant)  accepts  the  same  as  a  notice  to  quit  the 
entire  holding,  to  take  effect  at  the  expiration  of  the  tlien  current 
year  of  tenancy  ;  and  the  notice  to  quit  shall  have  effect  accordingly." 
This  last  ])rovision,  wliich  it  is  piu'ely  optional  with  tlie  tenant  to 
avail  himself  of,  seems  intended  to  give  him  the  benefit  of  giving  up 
the  part  of  the  holding  to  which  the  notice  applies  sooner  than  he 
would  be  entitled  to  do  in  the  ordinary  course  of  tilings ;  for  if  the 
tenant  should  not  avail  himself  of  the  provision  the  notice  will  be 
a  "  year's  notice,  expu'ing  with  a  year  of  tenancy "  (in  accordance 
with  sect.  33),  and  not  with  the  "  current  year." 

The  Agricultural  Holdings  Act,  1883  (46  &  47  Vict.  c.  61),  by 
sects.  54  and  61  applies  to  the  following  and  no  other  holdings  : — 

^^  IlohUngfi,  either  wholly  agricultural  or  wholly  pa^itoral,  or  partly 
agricultural  and  partly  pastoral,  or  wholly  or  partly  cultivated  as  market 
garflevs^  hold  undrr  a  landlord  for  a  term  of  years  or  for  lives,  or  for 


(a)  Wilkinson  v.  Calvert,  3  C.  P.  D. 
360  ;  47  L.  J.,  C.  P.  679  ;  38  L.  T.  813  : 
26  W.  R.  829,  per  Lord  Coleridge,  C.J. 

(i)  See  Id. 

(c)  J)a)low  V.  Teal,  15  Q.  B.  D.  501  ; 
54L.J..Q.  B.564;  o4L.T.  63;  34  W.  R. 


54,  C.  A.  It  wiU  be  observed,  although 
it  is  not  80  stated  in  the  judgments  in 
that  case,  that  the  express  stipulation 
need  not  bo  in  writing. 

(d)  Doc  d.  Modd  V.  Archer.  14  East,  245; 
12  R.  R.  509. 
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lives  and  i/cai's,  ovfroni  year  to  ijear,  hy  a  icnant  holding  no  employment  Ch.VIII.  s.  7. 
under  such  landlord^  -f^J  '"  ^".'^ 

{iinder  Agrt- 

It  is  enacted  by  sect.  28  of  tlie  Aa^ricultiiral  Holdings  Act,  1883,  cultural  Hold- 

*"  XViOS  ^i^cC) • 

that  "any  notice  under  this  Act"  may  be  served  by  registered  letter  i 

through  the  post ;  and  in  Van  Gndtcn  v.  Trevenen  {e)  it  was  held  by  ^*g^Jj^fg^g^ 
the  Court  of  Appeal — notwithstandhig  the  argument  that  the  notice  Letter 
to  quit  being-  merely  lengthened  and  not  created  by  the  Act  which 

.  Van  Gruttcn 

created  many  notices  was  therefore  not  a  notice  "under  "  it — that  a  y.  Trn-mm. 
notice  to  quit  is  a  notice  under  the  Act ;  so  that  service  by  regis- 
tered letter  is  good.  In  that  case  the  postman  brought  a  registered 
letter  containing  a  notice  to  quit  to  the  tenant's  house  and  saw  the 
tenant,  who,  however,  refused  to  sign  the  official  receipt  for  the  letter 
before  getting  it,  with  the  result  that  the  postman,  refusing  to  give 
it  him  before  the  receipt  had  been  signed,  took  it  back  to  the  post- 
office,  and  the  tenant  never  saw  the  notice.  The  landlord  suing  in 
ejectment  upon  the  notice,  the  jury  found  that  the  tenant  suspected 
when  he  refused  the  letter  that  it  contained  a  notice  to  quit. 
Channell,  0 .,  gave  judgment  for  the  plaintiff,  and  the  Court  of  Appeal, 
without  calling  on  the  plaintiff's  counsel,  unnnimously,  but  very 
shortly,  affirmed  this  judgment. 

The  exact  words  of  sect.  28  are  these  :  — 

Any  notice,  request,  demand  or  other  instrument  under  this  Act  may 
be  served  on  the  persou  to  whom  it  is  to  be  given,  either  personally,  or  by 
leaving  it  for  him  at  his  last  place  of  abode  iu  England,  or  by  sending  it 
through  the  post  in  a  registered  letter  addressed  to  him  there  ;  and  if  so 
sent  by  post,  it  shall  be  deemed  to  have  been  served  at  tlie  time  when  the 
letter  containing  it  would  be  delivered  in  ordinary  course  ;  and  in  order 
to  prove  service  by  letter,  it  shall  bo  sufficient  to  prove  that  the  letter 
was  properly  addressed  and  posted,  and  that  it  contained  the  notice, 
request,  demand  or  other  instrument  to  be  served  (/). 

A  tenancy  "from  year  to  year  so  long  as  both  parties  please"  is  What  Tenan- 
determinable  at  the  end  of  the  first,  as  well  as  of  any  subsequent  minable  by^^" 
year,  unless  in  creating  such  tenancy  the  parties  use  words  showing  Notice  at  the 
that  they  contemplate  a  tenancy  for  two  years  at  least  (5').     But  a  first  Year, 
tenancy  created  for  "one  year(/0,  and  so  on  from  year  to  year" 
until  determined  by  tlu-ee  montlis'  notice,  has  been   held  to  be  a 
tenancy  for  two  years  at  the  least,  and  not  determinable  by  notice 
to  quit  at  the  end  of  the  first  year,  but  only  by  notice  to  quit  at  the 

(e)    Van  Gruiten  v.    Trevenen,   [1902]  2  ancing    Act,    1881,    p.    376,    ante  ;    and 

K.  B.  82  (where  the  case  is  least  fully  sect.  45  of  the  Settled  Land  Act,  1882, 

reported)  ;  71  L.  J.,  K.  B.  544;  fiO  W.  R.  p.  7,  ante. 

516  ;    18  T.  L.  R.  576— G. A.   (Vaughan  [g]  Doe  v.  Smaridge,  7  Q.  B.  957  ;    Doc 

Williams,   Ronior,   and    Mathew,  L.JJ.;,  v.  Xainby,  10  Q.  B.  473. 
affirming   judgment   of    Channell,  J.,  at  [h)  In  editions  of  this  work  prior  to  the 

Bodmin  Assizes.  14th  the  word  "  certain"  -was  printed  by 

(/)  Compare  sect.   67  of  the  Convey-  mistake  after  "  one  year." 
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Notice  to  Quit 

{whtn 

nectssury) . 

Twelve 
Months 
certaic . 


By  Husband. 


end  of  the  second  or  any  subsequent  year  of  tlio  tenancy  (/)  ;  whereas 
it  ]iad  been  previously  ruled  that  a  tenancy  "  for  twelve  months  certain 
and  six  months'  notice  afterwards  "  might  he  detennined  hy  notice 
to  quit  at  the  end  of  the  first  year  (/•).  A  demise  "not  for  one  year 
only,  hut  from  year  to  year,"  constitutes  a  demise  for  two  years  at 
least  (/)  ;  hut  a  tenancy  for  six  months,  and  so  on  from  six  months  to 
six  months  until  determined  by  either  party,  is  a  tenancy  for  one 
year  at  least  (;;?).  So  a  lease  for  three  years,  and  so  on  fi'om  three 
years  to  three  years,  makes  one  term  for  six  years  (»).  Such  tenancy 
may  be  determined  by  a  half-year's  notice  to  quit  expiring  at  the  end 
of  the  first  six  years,  or  of  any  subsequent  period  of  three  years,  but 
not  at  any  other  time  (o).  A  demise  for  a  "term  of  three  years 
determinable  on  a  six  months'  previous  notice  to  quit,  otherwise  to 
continue  from  year  to  year  until  the  term  shall  cease  by  notice  to  quit 
at  the  usual  times  "  is  a  demise  for  three  years  certain,  determinable 
only  at  the  end  of  that  period  by  six  months'  previous  notice  ;  and  if 
not  then  determined,  a  subsisting  tenancy  from  year  to  year.  Such  a 
demise  cannot  be  determined  by  a  notice  to  quit  at  the  end  of  the  first 
or  second  of  the  three  years  (^j). 

Prior  to  the  Married  Women's  Property  Act  it  was  held  that  a 
husband  could  not  maintain  ejectment  for  his  wife's  lands,  let  from 
year  to  year  with  his  express  or  implied  assent,  without  first  giving 
due  notice  to  quit  {q) .  The  effect  of  that  Act  would  seem  to  be  that 
the  notice  to  quit  need  be  given  in  the  wife's  name  only. 


By  Infant. 


After  Death 
or  Assign- 
ment. 


An  infant  must  give  the  same  notice  to  quit  as  if  he  were  of  full 
age  (r). 

A  notice  to  quit  is  not  rendered  unnecessary  by  the  death  of  the 
landlord  (s),  or  of  the  tenant  (/),  nor  by  an  assignment  of  the  term  {ii), 
or  of  the  reversion  {x) .     But  in  all  such  cases  notice  to  quit  should  be 


(i)  Doe  d.  Chadborn  v.  Green,  9  A.  &  E. 
658 ;  1  P.  &  D.  454;  2  W.  W.  &  H.  122; 
8  L.  J.  (N.  S.),  K.  B.  100;  49  R.  R.  626  ; 
distinguishing  T/iompsonv.  MaberJcy,  infra, 
on  the  ground  that  the  word  "  certain" 
occuiTcd  in  that  case,  and  in  conformity 
with  Hirch  V.  Vriyht,  1  T.  E,.  37;  1  R.  R. 
223;  "and  other  cases."  Doc  v.  Green 
must  now  be  taken  to  be  settled  law. 

(/i)  Thompson  v.  Mahcrlcy,  2  Camp.  573. 
See  also  as  to  "certain,"  Brownv.  S>/inoiis, 
8  C.  B.,  N.  S.  208  ;  29  L.  J.,  C.  P.  251  ; 
Langfon  v.  Carhton,  L.  R.,  9  Ex.  57. 

(/)  Dean  d.  Jucld'xn  v.  Cartwright,  4 
East,  31. 

()«)  Reg.  V.  Chawton,  1  Q.  B.  247. 

[n)  Hrnnings  v.  Brahason,  2  Lev.  45. 

(o)  Cole,  Ejec.  35  :  Ror  d.  Brce  v.  Lees, 
2  W.   Blac.   1171  ;  Jlennings  v.  Brabason, 


2  Lev.  45  ;  Jones  v.  Nixon,  1  H.  &  C.  48. 

{p)  Jones  Y.  Nixon,  1  H.  &  C.  48  ;  31 
L.  J.,  Ex.  505  ;  Brou-n  v.  Trunipcr,  26 
Beav.  11. 

iq)  Doe  d.  Leicester  v.  Biqgs,  1  Taimt. 
367  ;  2  Id.  109;   11  R.  R.  533. 

(r)  Maddon  d.  Baker  v.  White,  2  T.  R. 
159  ;  1  R.  R.  453  ;  Doe  d.  Miller  v.  Nodon, 
2  Esp.  530. 

(,s)  Maddon  d.  Baker  v.  White,  2  T.  R. 
159  ;  1  R.  R.  453. 

(0  Doe  A.  Shore  y.  Dorter,  3  T.  R.  13; 
1  R.  R.  026  ;  Doc  d.  Hull  v.  Wood,  14 
M.  &  W.  082. 

{u)  Doe  d.  Castleton  v.  Samuel,  5  Esp. 
173;  8  R.  R.  845. 

(:r)  Birch  v.  Wright,  1  T.  R.  378;  1 
R.  R.  223  ;  Bnrroucs  v.  Gradin,  1  D.  &  L. 
213,  218. 
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given  by  or  to  the  person  or  persons  for  the  time  being   legally  Ch.VIII.  s.  7. 
entitled  to  the  term,  or  to  the  reversion,  as  the  case  may  be  (y).  ^^"'^'J-L?"*^ 

Where  notice  to  quit  is  duly  given  by  the  landlord,  or  other  person     necessary). 
for  the  time  being  legally  entitled  to  the  reversion,  and  he  afterwards  Subsequent 
assigns  his  reversion,  the  assignee  may  avail  himself  of  the  notice  {z)  •  ^ay  avail 
So  the  churchwardens  and  overseers  of  a  parish  may  avail  themselves  themselves  of 

•*■  "^  pre\ious 

of  a  notice  to  quit  duly  given  by  their  predecessors  {a).  Notice. 

A  proper  notice  to  quit  given  to  the  tenant  or  his  assignee  will  ^^t^^^J^y 
operate  against  any  subsequent  assignee  {h).  Assignee. 

(c)    When  unnecessavi/. 

Where  the  contract  of  tenancy  specifies  the  term  or  event  upon  Demise  for 
which  the  tenancy  is  to  determine,  no  notice  to  quit  is  necessary  [c]  ;     ^^'^^  °    ^^^' 
as  where  the  demise  is  for  one  yenr  {d)  :  or  for  any  certain  number  of 
years  [e)  :  or  till  a  particular  day  (,/').      Similarly,  if  a  tenant  enter  Agreement 
under  an  agreement  for  a  lease  for  seven  years,  which  lease  is  never  gp'ecificTerm. 
executed,  at  the  end  of  the  seven  years  the  tenancy  from  year  to  year, 
created  by  the  payment  and  acceptance  of  rent  during  that  period, 
determines  without  any  notice  to  quit  (r/) .      But  if  there  be  an  agree- 
ment for  a  lease  of  twenty-one  years,  determinable  at  the  end  of  the 
first  seven  or  fourteen  years,  the  tenant  cannot  quit  at  the  end  of  the 
first  seven  years  without  giving  any  notice  {//). 

If  a  term  is  granted  which  in  the  lease  is  limited  by  the  happening  When  Term 
of  a  certain  event,  the  term  will  end  on  the  happening  of  the  event  Specigg^^ 
without  any  notice  to  quit  being  required.     Thus  where  there  is  a  Event. 
lease  or  agreement  for  a  lease  "  dm-ing  the  joint  lives  of  A.  and  B."; 
upon  the  death  of  either  of  them  the  term  determines  without  any 
notice  to  quit  (/)  ;  and  where  a  house  or  part  of  a  house  is  occupied 
by  one  of  several  partners  "  during  the  continuance  of  the  partner- 
ship "  ;  upon  a  dissolution  thereof  he  may  be  ejected  without  any 
notice  to  quit  (/.■) .      So  where  premises  are  occupied  by  a  servant  and 
his  family  as  part  of  the  remuneration  for  his  services,  whenever  such 

(y)  Cole,  Ejec.  35.  (e)  Messenger  v.  Armstrong,  1  T.  R.  54  ; 

(z)  Doc.  d.  Earl  of  Egrcmont  v.  Eoncood,  1  R.  R.  148  ;  Mobertsv.  Hayward,  3  C.  &P. 

3Q.  B.  627.  432. 

{a)  Doe  d.   Hiqgs  v.  Tern/,   4  A.   &  E.  (/)  -0*^'"  <!•  ^eeson  v.  Sayer,  3  Camp.  8. 

274 ;  5  N.   &  JVi.    556  ;  5  L.   J.  (N.  S.),  id)  ^^oe  d.   Tilt  v.   Stratton,  3  C.  &  P. 

M.  C.  27  ;  43  R.  R.  336 ;  Doe  d.  Ilohbs  v.  164  ;  4  Bing.  446 ;  Berrcy  v.   Lindlcy,  3 

Cockdl,  4  A.  &  E.  478  ;  6  N.  .*c  M.  179  ;  M.   &  G.   498,  514  ;  Doe   d.  Davcmsh  v. 

43  R.  R.  410.  Mofatl,    15    Q.    B.    257,    265  ;     Tress   v. 

(b)  Doe  d.    CastlftoH  v.   SamurL   5  Esp.  ij.,ni       '  ""       '  rr,  '  /^  t\t    p  -nr   i nn 

mo-D-Do^-  \h)   Chapman  Y.  lowner,  6  M.  &  W.  100; 

and  see  Brown  v.  Irumpcr,  26  Beav.  11. 

(c)  Eight  d.  Floxver  v.  Darby,    1  T.  R.  n\  j)og  ^,  Bromfield  v.  Smith,   6  East, 
162  ;  1  R.  R.  169.                                                 53O. 

{d)  Cobb  v.  Stokes,  8  East,   358,  361  ;   9  (Z)  Do'^  d.   iraithman  v.  Miles,  1  Stark. 

R.    R.    464;    Strickland   v.    Maxurll,    2       181;   16  R.  R.   805;  Doe  d.    Colnaghi  v. 
Cr.  &  M.  539.  Black,  8  C.  c<c  V.  461. 

L.T.  25 
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Notice  to  Quit 

unnecessary). 


^  Wliere  Notice 

\J  to  Quit  is 

Nr  expressly  dis- 

\  ponsed  witli. 


Monthly  or 
V  Weekly 
Tenancy. 

*;;^      Jones  V.  Mills. 


X 


I  „ 


4 


After  Notice, 
Tenant  may 
stay  till 
Midniglit. 


service  is  doterminod,  an  ejectment  may  be  maintained  against  tlie 
servant  witliout  notice  to  quit  (/).  And  where  an  intended  purchaser 
is  let  into  possession  until  a  given  day  on  terms  the  same  rule  will 
apply  {m). 

It  may  be  expressly  stipulated  that  the  tenant  may  quit  without 
notice^  at  any  time,  upon  the  happening  or  discovery  of  a  particular 
event  or  fact  (which  happens),  ex.  gr.,  "  if  he  finds  anything  tliat  may 
at  all  lead  him  to  suspect   that  there  is  any  embarrassment  in  his 

landlord  "(no- 
where the  tenancy  is  otherwise  than  yearly,  and  there  is  no  local 
custom  or  special  stipulation  as  to  notice,  it  is  very  doubtful  what 
notice  to  quit  is  necessary.  A  notice  corresponding  with  the  period 
of  tenancy,  ex.  (jr.,  a  week's  notiee  in  case  of  a  weekly  tenancy,  is 
clearly  sufficient  (o),  but  whether  it  is  necessary  is  not  settled.  It 
was  ruled  by  Parke,  B.,  at  nisi  prius(;;),  in  an  action  for  use  and 
occupation,  that  the  well-known  rule  that  a  yearly  tenancy  cannot 
be  determined  without  a  half-year's  notice  "  cannot  be  applied  to 
a  weekly  taking,"  inasmuch  as  "  the  effect  of  it  would  be  to  show 
that  half-a-week's  notice  was  necessary  to  put  an  end  to  such  a 
tenancy ;  "  that  a  week's  notice  to  quit  is  not  implied  as  part  of  the 
contract  in  a  weekly  taking,  and  that  a  tenant  who  quitted  on  the 
same  day  of  the  week  on  which  he  entered  was  not  bound  to  pay 
rent  for  the  week  subsequent.  But  in  Jo)ics  v.  Mi/Is  {q),  the  Court 
of  Common  Pleas  held  that  a  tenancy  from  week  to  week  does  not 
determine  without  some  reasonable  notiee  :  and  that  an  ejectment 
cannot  be  maintained  against  such  tenant  without  any  previous 
notice.  Both  these  cases  being  decided  in  favour  of  the  tenant, 
they  are  not  so  conflicting  as  has  been  generally  supposed.  On  the 
wliole,  the  law  appears  to  be  that,  in  the  ease  of  weekly  tenancies, 
the  landlord  is  entitled  to  such  reasonable  notice,  not  exceeding  a 
week,  as  will  enable  him  to  get  a  new  tenant,  and  the  tenant  to  such 
reasonable  notice,  not  exceeding  a  week,  as  will  give  him  a  reason- 
able time  to  remove  his  property  from  the  premises  (r).  After  notiee 
given  the  tenant  appears  to  be  entitled  in  strict  law  to  stay  until 
midnight  of  the  day  on  which  the  notice  expires,  at  whatever  hour 
of  the  day  the  tenancy  may  have  commenced,  or  the  notice  may 


(/)  Doe  d.  Hughes  v.  Corhctt,  9  C.  &  P. 
494. 

(;«)  Doe  d.  2Ioore  v.  Lawdcr,  1  Stark. 
308  ;  Right  d.  Lewis  v.  Beard,  13  East, 
210. 

(«)  BcthcU  V.  Bkncoive,  3  M.  &  G.  119. 

(o)  See  Do'-  d.  Beaeock  v.  Raffan,  6 
Esp.  4. 

{p)  Huffell  V.  AnHisiecd,  7  C.  &  P.  56, 
68;  48R.  R.  756. 


{>j)  Jones  V.  3Iilh,  10  C.  B.,  N.  S.  788  ; 
31  L.  J.,  C.  P.  66,  followed  in  Bowen 
V.  Anderson,  [1894]  1  Q.  B.  164;  42 
W.  R.  236 ;  10  R.  47.  In  Jones  v.  3IiUs, 
Williams,  J.,  thought  that  a  week's 
notice,  and  Willes,  J.,  that  half-a-week's 
notice,  was  necessary. 

()■)  See  per  Erie,  C.J.,  in  Jones  v.  2Iills, 
ubi  supra,  citing  Thunder  d.  Weaver  v. 
Belcher,  3  East,  449. 
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liave  been  given ; — for  the  law  takes  no  account  of  fractions  of  a  Cn.VIII.  s.  7. 
day.     This  seems  to  follow  from  the  authority  (s)  in  which  a  notice  -^'"''f  ^J^  Q««^ 

"'      _  .  o  {when 

to  quit  at  noon  (of  the  proper  day)  was  held  bad  in  the  case  of  a   unnecessary). 
tenancy  from  year  to  year ;   but  a  custom  to  quit  at  a  more  con- 
venient time,  if  it  could  bp  proved  in  fact,  would  no  donbt  be  good 
in  law. 

The   onus    of   proof   of  any   custom    (where   a   custom   is   relied  Proof  of 
on)  lies  on  the  party  asserting   its   existence  (t).     If  there  be  any 
such    local    custom    or    special    stipulation,    notice    to   quit  must 
be    given    accordingly  [u),     and    such    notice    will    of    com'se    be 
sufficient  (.r). 

A  notice  to  quit  is  unnecessary  to  determine  a  strict  tenancy  at  Tenants  at 
will  {y).  But  such  tenancy  must  be  duly  determined  by  a  "  demand 
of  possession,"  or  by  entrj^,  or  by  something  equivalent,  on  or  before 
the  date  of  the  plaintiff's  alleged  title  in  an  ejectment  {p).  Implied  • 
tenancies  at  will  frequently  change  into  tenancies  from  year  to  year, 
upon  payment  of  rent,  &c.  {a),  in  which  case  the  usual  notice  to  quit 
must  be  given. 

A  tenant  on  suif erance  is  not  entitled  to  any  notice  to  quit,  nor  Tenants  ou 
even  to  a  demand  of  possession,  before  an  ejectment  can  be  main-    "  eiance. 
tained  against  him  (Ji).     But  such  tenancy  will  easily  change  into 
a  tenancy  at  will,  or  into  a  tenancy  from  year  to  year,  whereupon 
a  demand  of  possession,  or   a   regular  notice  to  quit,  will  become 
necessary  (c). 

If  a  man  get  into  possession  of  a  house  to  be  let,  without  the  lutmclers. 
privity  of  the  landlord,  and  they  afterwards  enter  into  negotiations 
for  a  lease,  but  differ  upon  the  terms,  the  landlord  may  maintain 
ejectment  to  recover  possession  of  the  premises  without  notice  to 
quit  {d).  But  possession  should  be  demanded  before  action,  to  put  an 
end  to  any  implied  tenancy  at  will,  arising  from  the  negotiations  {(•) . 

A  mortgagor  who  is  suffered  to  remain  in  possession,  or  in  receipt  Mortgagors, 
of  the  rents  and  profits  of    the  property  mortgaged,   not   being   a 
tenant  of  the  mortgagee,  but  in  the  natm^e  of  a  bailiff  to  receive  the 
rents,  and  thereout  pay  tlie  interest,  and  keep  the  siu'plus  for  his  own 

(«)  Page  v.  Moore,  15  Q.  B.  66.  717  ;  5  R.  R.  769. 

(0  Cole,  Ejec.  33,  37.  (~)  See  Doe  d.  Nkholls  v.  IPKaec/,   10 

(«)  Doe  d.  Fcacoch  v.  Ilnffan,  G  Esp.  4  ;  B.  &  C.  721  ;  and  ante,  p.  253. 

Doe  d.  Finlinjson  v.  Baijleij,  o  C.  &  P.  6".  (")   Clmjton   v.    Blakcy,   8    T.   R.   3  ;     4 

{x)  JDoe  d.  Parry  v.  Mazell,  1   Esp.  94  ;  R.  R.  .575.     And  see  ante,  -p.  244. 

5  R.  R.  722  ;    Boc  d.  Campbell  v.  Scott,  6  (b)  Boc  d.  3[oorc  t.  Baicdcr,  1  Stark.  R. 

Bing.  362  ;   8  L.  J.,  C.  P.  110  ;   31  R.  R.  308  ;  Boe  d.  Lcrson  v.  Sa,/er,  3  Camp.  8  ; 

438.  Boc  d.  Eobi/  v.  Maisry,  8  B.  &  C.  767  ;    3 

{y)  Boe    d.    Tomes    v.    Chamberlalnr,    5  M.  &  R.  'l07  ;    7  L.  J.,  K.  B.   85 ;    32 

M.  &  W.  14;  Boe  d.  MUburn  v.  Edgar,  2  R.  R.  548. 

Bing.  N.  C.  498  ;    Boe  d.  Jones  v.  'jones,  [c)  Cole,  Ejec.  38. 

10  B.  &  C.  718  ;    34  R.  R.  485  ;    Boe  d.  {d)  Boe  d.  Knight  v.  Qmghj,   2    Camp. 

Hall  V.  Wood,  14  M.  &  W.  682  (2nd  point) ;  505  ;   11  R.  R.  780. 

Boe  d.  SollingsHorth  v.  Stennett,  2  Esp.  [e)  Cole,  Ejec.  58. 

25  (2) 
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Cn.VIII.  8.  7. 
Notice  to  Quit 

unnecessary). 

Tenants  of 

Mortgagor 

befoi'e 

Mortgage. 

Tenants  of 

[Mortgagor 

nftn- 

i[ortgago. 


Application 
of  Tenants' 
Compensa- 
tion Act. 


Corporations. 


use  (y),  is  not  entitled  to  any  notice  to  quit,  nor  even  to  a  demand 
of  possession,  before  ejectment  (r/). 

Tenants  from  year  to  year  of  the  mortgagor,  whose  tenancies  com- 
menced before  the  mortgage,  are  entitled  to  the  usual  notice  to 
quit  (//) ;  and  tenants  under  leases  are  entitled  to  such  notice  as 
may  be  stipulated  for  in  the  lease  under  which  they  hold. 

But  if  the  tenancy,  whether  by  lease  for  any  term  however  long, 
or  from  year  to  year,  commenced  after  the  mortgage,  the  tenants  are 
not  entitled  to  any  notice  to  quit,  nor  even  to  a  demand  of  posses- 
sion (/),  unless  a  new  tenancy  has  been  created  as  between  the 
mortgagee  and  the  tenant  (A-),  or  unless  the  18th  section  of  the 
Conveyancing  Act  (Ch.  I.,  Sect.  29  b,  ante),  or  the  Tenants'  Com- 
pensation Act,  1890,  applies  to  their  case. 

The  Tenants'  Compensation  Act,  1890  (53  &  54  Vict.  c.  57),  seems 
to  apply  to  the  occupiers  of  land  (/)  only,  and  gives  to  such  occupiers 
if  occupying  under  a  contract  with  the  mortgagor  (whether  made 
before  or  after  the  Act) ,  which  is  not  binding  on  the  mortgagee,  in 
addition  to  rights  to  compensation  (as  to  which  see  Ch.  XX.,  Sect.  8, 
post),  a  right  to  six  months'  notice  from  the  mortgagee  before  being 
deprived  of  possession  otherwise  than  in  accordance  with  his  contract 
of  tenancy  with  the  mortgagor  ;  but  this  provision  applies  only  where 
such  contract  is  for  a  tenancy  from  year  to  year,  or  for  not  more  than 
twenty- one  years  at  a  rack  rent. 

According  to  the  old  authorities,  notice  to  quit  need  not  be  given 
by  or  to  a  corporation  aggregate  where  there  has  been  no  demise 
nnder  seal,  and  either  party  may  determine  the  tenancy  at  any  time 
without  notice  {m)  ;  but  the  later  view  is  that  an  implied  tenancy  from 
year  to  year  is  created  by  such  a  demise  (/;),  whence  it  seems  to  follow 
that  the  ordinary  half-year's  notice  to  quit  must  be  given.  A  notice 
to  quit  (when  necessary)  may  be  given  by  the  steward  of  the  corj^ora- 
tion  without  his  being  authorized  so  to  do  under  the  common  seal  (o). 


(/)  Trent  v.  Ilunt,  9  Exch.  14. 
{g)  Doe  d.  Eoby  y.  Maisey,   8  B.   &  C. 
767  ;  Doe  d.  Fisher  v.  Giles,  5  Bing.  421  ; 

2  M.  &  P.  749  ;  7  L.  J.,  C.  P.  134  ;  30 
R.  R.  686  ;  Doe  d.  Snell  v.  Tom,  4  Q.  B. 
615;  Doe  d.  Wilkinson  v.  Goodier,  10  Q.  B. 
957  ;  Doc  d.  Garrod  v.  Olley,  12  A.  k  E. 
481.     And  see  ante,  p.  60. 

{h)  Doc  d.  Bowman  v.  Leivis,  13  M.  & 
W.  241  ;  2  D.  &  L.  667. 

(i)  Keech  v.  Hall,  1  Doug.  21;  1  Smith, 
L.    C.  ;     Thunder   d.    Weaver   v.    Bclohcr, 

3  East,  450  ;  Doe  d.  Parker  v.  Boulton,  6 
M.  k.  S.  148. 

[k)  Doe  V.  Bucknell,  8  C.  &  P.  506  ;  Doc 
d.  Whittakcr  v.  Hales,  7  Bing.  322  ;  9 
L.  J.,  C.  P.  110  ;  5  Moore  &  Payne,  132  ; 
33  R.  R.  483. 


(/)  See  the  preamble,  from  which,  it  is 
submitted,  a  "  contrary  intention  appears" 
within  the  meaning  of  sect.  3  of  the  In- 
terpretation Act,  1889  (52  &  53  Vict, 
c.  63),  whereby  "land"  includes  houses, 
Sec,  "unless  the  contrary  intention  ap- 
pears." 

{ill)  Finlai/  V.  Bristol  and  Exeter  R.  Co., 
7  Exch.  409. 

(«)  Fcclesiasiieal  Commissioners  v.  Merral, 
L.  R.,  4  Ex.  162  ;  38  L.  J.,  Ex.  93  ;  20 
L.  T.  573  ;  17  W.  R.  676.  As  to  power, 
without  seal,  to  demise  from  year  to  year, 
see  Companies  Clauses  Act,  1845,  s.  97  ; 
Companies  Act,  1867,  s.  37. 

(o)  Eoe  d.  Dean  and  C.  of  Rochester  v. 
Divrcc,  2  Camp.  96  ;  11  R.  R.  673 ;  Doc  d, 
Birminyltam  Canal  Co.  v.  Bold,  11  Q.  B. 
127. 


f 
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If  given  to  a  corporation  it  must  be  directed  to  tliem,  and  not  to  their  Cn.vill.  s.  7. 
head  officers  (  p).  ^'^<^''<'/  ^f  Q'"t 

(whcH 

Where  the  plaintiff  claims  by  title  paramount  to  the  tenancy  from   unnecessarij). 
year  to  year  notice  to  quit  is  vmnecessary  (</),  Claim  by 

A  disclaimer  by  a  tenant  from  year  to  year  of  the  reversioner's  title  mounn^^* 
renders  any  notice  to  quit  unnecessary  (r).  Disclaimer. 


(d)  By  u-hom  and  to  ichom  given. 

A  notice  to  quit  may  be  given  either  by  the  landlord  or  by  the  ^y  whom, 
tenant,  or  by  the  authorized  agent  of  either  party  (s).     The  agent,  Agents, 
who,  if  acting  generally,  may  give  the  notice  in  his  own  name,  but 
not  if  he  is  acting  specially  (/),  ought  to  have  sufficient  authority  jonesY. 
when  the  notice  is  given,  or,  at  the  latest,  when  it  begins  to  operate  :  -^^"^^^■'• 
a  subsequent  recognition  is  not  sufficient  [u).     Where  the  trustees  of  Tenant  for 
a  marriage  settlement  left  the  entire  control  and  management  of  the  for  TnStees 
trust  estates  to  their  cestui  que  trust,  who  was  tenant  for  life  in  pos- 
session, it  was  held,  that  he  was  their  general  agent  in  that  behalf, 
and  had  power  to  give  notices  to  quit,  and  that  such  a  notice  given  in 
his  own  name  only  was  sufficient  (.r). 

But  when  a  notice  to  quit  is  given  by  a  particular  agent,  having  a  Agency 
limited  authority  only,  such  notice  should  be  given  in  the  name  of  the  generally, 
principal,  or  expressly  on  his  behalf  {[/) .     A  notice  given  by  an  agent 
in  the  names  of  W.  and  B.  "  and  others  "  is  valid  as  a  notice  from 
W.  and  B.  only  (~) .     A  notice  by  an  agent  of  an  agent  is  not  gene- 
rally sufficient  [a) . 

Any  person  for  the  time  being  legally  entitled  to  the  immediate  Assignees, 
reversion  of  and  in  the  demised  premises,  ex.  gr.,  as  assignee,  devisee,  S^T^^^^'. 
heir,  executor  or  administrator  of  the  landlord,  may  give  notice  to  tors,  &c. 
quit  [h).     One  of  several  executors  or  administrators  is  competent  to 
give  a  notice  to  quit  on  behalf  of  all  ((').     Any  subsequent  owner 
deriving  title  through  or  under  the  party  giving  the  notice  may  avail 
himself  of  it  {d). 

[p)  Doed.  Earl  of  Carlisle  v.  Woodman,  W.  E.  1018. 
8  East,  228  ;  9  R.  E,.  422.  (y)  Doc  d.  Lystcr  v.   Goldicin,  2  Q.  B. 

(<?)  Doe  d.  Putland  v.  Hilder,  2  B.  &  A.  143,  14G  ;   Buron  v.Bcnman,  2  Exch.  188. 
782  ;  Cole,  Ejec.  40.  [z)  Doe  d.  Baileij  v.  Foster,  3  C.  B.  215. 

(r)  Post,  Sect.  8  ;   Cole,  Ejec.  41.  («)  Doe  d.  Rhodes  v.  Robinson,    3  Bing. 

(s)  See  Eorms,  Appendix  C,  Nos.  3,  5.  N.  C.  677  ;  4  Scott,  396  ;  3  Hodges,  84  ; 

[t)  Jours  V.  Phipps,  infra.  6  L.  J.  (N.  S.),  C.  P.  235  ;  1  Jur.  356  ;  43 

(?<)  Boe  d.  31ann  v.   Walters,  10  B.  &  C.  E.  E.  758. 
626  ;  8  L.  J.,  K.  B.  297  ;  5  M.  &  R.  357  ;  {b)  Cole,  Ejec.  43. 

34  E.  E.  622  ;  Boc  d.  Byster  v.  Goldwin,  (r)  Id.  43. 

2  Q.  B.  143,  146  ;  Boe  d.  Rhodes  v.  Robin-  {d)  Boe  d.  Barl  of  Egrcmont  v.  Hellings, 

son,  3  Bing.  N.  C.  677.  6  Jur.  821,  Q.  B.  ;  Boe  d.  Earl  of  Egrcmont 

(x)  Jones  V.  Thipps,  L.  E.,  3  Q.  B.  303  :  v.  Forivood,  3  Q.  B.  627  ;   Boe  d.  Higgs  v. 

37  L.   J.,  Q.   B.  173  ;   18  L.   T.  655  :   16  Tcrrg,  4  A.  &  E.  274. 


390 


Chap.  VIII. — L)kterm  IN  AXIOM  of  Tenancy. 


Ch.VIII.  s.  7, 
Notice  to  QhH 

{hi;  and  to 
whom  pivoi). 

Siibscqueut 
Mortgayeo. 

Partners. 


Joint 
Tenants. 


Tenants  in 
Common. 


Keceivers. 


A  mortg-ageo  whose  mortgage  is  mhHcqucnt  to  tlie  commencement  of 
a  tenancy  from  year  to  year  created  by  the  mortgagor  is  an  assignee 
of  the  reversioD,  and  lie  may  give  the  tenant  the  usual  notice 
to  quit((').  But  a  2^>'ior  mortgagee  need  not  give  any  notice  to 
quit(/). 

Where  A.  demises  to  a  mining  company,  and  afterwards  becomes  a 
member  of  that  company,  ho  may  nevertheless  give  the  company 
notice  to  quit,  and  afterwards  maintain  ejectment  against  them  (g). 
Where  a  brewer  demised  to  a  publican  upon  a  yearly  tenancy,  deter- 
minable at  any  time  by  three  months'  notice,  after  which  the  brewer 
took  in  two  new  partners,  and  the  subsequent  receipts  for  rent  were 
given  in  the  name  of  the  firm  :  held,  that  a  notice  to  quit  given  by  the 
lessor  in  his  own  name  only  was  sufficient,  and  that  it  was  not  to  bo 
presumed  from  the  receipts  that  the  legal  estate  in  the  reversion  had 
vested  in  the  firm  (//). 

Where  several  joint  tenants  demise  from  year  to  year,  such  of  them 
as  give  notice  to  quit  may  severally  recover  their  respective  shares  («"). 
A  notice  to  quit  signed  by  one  of  several  joint  tenants  on  behalf  of 
himself  and  the  others  (whether  authorized  by  them  or  not)  is 
sufficient  to  determine  a  tenancy  from  year  to  year  as  to  all ;  because 
the  tenant  holds  f/ic  ivhole  pronises  of  all  so  long  as  he  and  all  shall 
please,  and  a  notice  to  quit  given  by  any  one  effectually  puts  an  end 
to  that  tenancy  {k).  And  therefore  also  a  notice  to  quit  given  on 
behalf  of  several  joint  tenants  by  a  person  authorized  by  one  of  them 
to  give  such  notice  is  sufficient  to  determine  the  tenancy  as  to  all  (/). 
A  notice  given  by  an  agent  in  the  names  of  W.  and  B.  ''  and  others  " 
is  valid  as  a  notice  from  W.  and  B.  only  {m). 

A  notice  to  quit  given  by  one  of  several  tenants  in  common  may 
be  to  quit  his  undivided  part  or  share  {n).  Where  they  demise  jointly 
they  seem  to  stand  on  the  same  footing  as  joint  tenants,  and  notice 
to  quit  may  accordingly  be  given  by  either  of  them  on  behalf  of 
himself  and  the  others  (o). 

A  receiver,  whether  appointed  by  the  High  Court,  or  by  a  private 
individual  uith  a  general  authonty  to  let  the  lands  to  tenants  from 
year  to  year,  has  thereby  implied  authority  to  determine  such  tenancies 


{e)  Burroitrs  v.  GracJin,  1  D.  &  L.  213, 
218  ;  Hanson  v.  £ic/c<',  7  A.  &  E.  451  ; 
£urton  v.  Dickenson,  17  L.  T.  246. 

(/)  Ante,  p.  GO. 

(ff)  Doe  d,  Harvey  v.  Francis,  4  M.  &  W. 
331. 

(A)  Doe  d.  Green  v.  Baker,  8  Taunt.  241 ; 
19  E.  R.  502. 

(i)  Doe  A.  TF/iai/man  v.  C/iaplin,  3  Taunt. 
120;  12  R. R.  615. 


(A)  Doe  d.  Aslin  v.  Summersctt,  1  B.  & 
Ad.  135,  140;  Doe  d.  Kindersley  v.  Hughes, 
7  M.  &  W.  141  ;  Alford  v.  Vickery,  Car. 
k  M.  210. 

(/)  Doe  d.  Kindersley  v.  Hughes,  7  M.  & 
W.  141. 

(///)  Doc  d.  Bailey  v.  Foster,  3  C.  B.  215. 

(h)  Catting  v.  Derby,  2  W.  Blac.  1075  ; 
Doe  d.  Eohertson  v.  Gardiner,  12  C.  B. 
323.     See  the  form,  post,  Appendix  C. 

{o)  Colo,  Ejec.  44. 
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by  a  regular  notice  to  quit  {])).     But  a  person  authorized  to  manage  Ch.VIII.  s.  7. 
the  affaii's  of  another  during  his  absence  abroad,  and  to  receive  his  ^'o^ice  to  Quit 

.  .  .  {"1/  o'ld  to 

rents,  has  no  authority  imjyUcd  hy  laic  to  determine  a  tenancy  by  notice   v-hom  ciiren). 
to  quit ;  but  it  is  a  question  of  fact  for  the  jury  whether  he  had  such 
authority  ((/) .     "A  mere  receiver  of  rents,  as  such,  has  no  authority 
to  determine  a  tenancy"  (r). 

A  notice  to  quit  given  hy  the  landlord  should  be  given  to  his  To  whom 
immediate  tenant,  or  to  his  assignee,  &c.,  in  whom  the  term  is  then  Landlord, 
vested,  and  not  to  a  mere  sub-tenant  (.s).     A  notice  addi-essed  to  the  / 
tenant,  but  served  upon  the  sub-tenant  upon  the  premises,  is  insuffi-/ 
cient  {t).     The  notice  should  be  directed  to  the  tenant,  and  may  be 
delivered  to  his  solicitor  or  agent  (;^).     In  Taii/iani  r.  Nicholson  (x),  Tmihamy. 
it  was  held  by  the  House  of  Lords  that  service  upon  a  person  whose 
duty  it  would  be  to  deliver  the  notice  to  the  tenant  was  sufficient  to 
sustain  ejectment,  although  in  fact  the  notice  was  never  delivered 
to  the  tenant :  in  this  case  the  tenant  was  imbecile,  and  the  notice 
was  delivered  to  his  daughter,  Avho  lived  in  the  house  and  managed 
it.     If  the  notice  be  served  upon  the  tenant  personally,  it  need  not^isrotice  Served 
be  directed  to  him  by  name  (//).     The  tenant  on  being  served  with  ^^*j°°*  j  + 
the  notice  should  give  a  similar  notice  to  his  sub-tenant,  and  mil  Tenant, 
be  liable  to  an  ejectment  if  his  sub- tenant  hold  over  (;:).     In  the 
absence  of  proof  to  the  contrary,  a  person  who  has  obtained  posses- 
sion from  a  tenant  will  be  presumed  to  1)6  in  possession  as  assignee 
of  the  term,  and  not  as  a  mere  sub-tenant  (a) .     Where  on  the  death 
of  a  tenant  from  year  to  year  his  widow  remained  in  possession,  and 
a  notice  to  quit  was  given  to  her,  this  was  held  sufficient  in  the 
absence  of  any  evidence  of   a  probate  or  letters  of  administration 
granted  to  some  other  person  (b).     Where  there  are  two  or  more  joint  Joint  Lessees, 
lessees,   a   notice   to   quit   given  to  one  of  them,  even  by  parol,  is 
sufficient  for  all  (<?).     Where  a  corporation  aggregate  is  the  tenant,  Corporation. 
and   a   notice  to  quit   is  necessary,  it  should  be  addressed   to   the 
corporation,  and  not  to  its  officers  (d). 

(p)    Wilkiimn  V.  CoUoj,  5  Burr.  2696,  561;  6  Ir.,  C.  L.  188. 
2698  ;    Loe  d.  Marsack  v.  2imd,   12  East,  (y)  Doe  d.  Mattharsou  v.  WrujJdman,  4 

hi ;    Doe  d.  Manvers  v.  Mizcm,  2  Moo.  &  Esp.  5  ;  6  R.  R.  834. 
R.  56.  (--)  Eoc  V.  Wiqys,  2  Bos.  &  P.,  N.  R. 

(<?)  Doe  d.  Ilann  v.  Walters,  10  B.  &  C.  330. 
626  ;  34  R.  R.  522.  («)  Doc  d.  2Ioms  v.   Williams,  6  B.  & 

(r)  Id.  633,  Parke,  J. ;  Doc  d.  Rhodes  t.  C.  41  ;    30  R.  R.   244  ;    Roe  d.   Bleiir  v. . 

Eobinso7i,  3  Bing.  N.    C.  677;    and   sup.  /S^rrr^,  2  A.  &  E.  329;  mndley^.Jlichcrhy, 

p.  389  ;  Easeler  v.  Zemoi/>ic,  5  C.  B.,  N.  S.  5  Esp.  4. 
650;  FearseY.  Boulter,  2  F.  &  F.  133.  (i)  It<rs  d.  Mears  v.  Dcrrot,  4  C.  &  P. 

(«)  Fleasetnt    d.    Hayton    v.    Benson,    14  230. 
East,  234  ;    12  R.  R."507;    Doe  d.  Morris  {c)  Doe  d.  Ld.  2Iacartne>i  v.  J.  coid   W. 

V.  Williams,  6  B.  &  C.  41  ;   30  R.  R.  244.  Crick,  5  Esp.   196    (the  marginal  note  of 

[t]  Doe  d.  3Iitchell  v.  Levi,  Ad.  Ejec.  92,  this  case  is  incorrect)  ;    8  R.  R.  818  ;    Doc 

note  {b).  d.  Ld.  Bradford  v.  WutJdns,  7  East,  551  ; 

{u)  Doe  d.    Prior  v.    Onejicrj,   10   C.   B.  8  R.  R.  670. 
25,  34.  {d)  Doe  d.  Ld.   Carlisle  v.    Wocdmaii,  S 

(.*•)   Tanhaiii  v.  Kicltolson,  L.  R.,  5  H.  L.  East,  228  :  9  R.  R.  422. 
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Cn.VIII.  s.  7. 

SS'utici'  to  Quit 

{ill/  and  to 
whom  ffircii). 

To  whom 
{riven  — by 
Teuant. 


A  notice  to  quit  given  by  the  tenant  sliould  be  given  to  his 
immediate  lamJIovd  or  \\h  assigns,  and  not  to  the  ground  landlord 
or  other  person  tln-ougli  whom  the  immediate  landlord  derives  his 
title  {e).  If  the  inmicdiate  landlord  is  dead,  or  has  assigned  his 
reversion,  the  notice  should  be  given  to  the  person  or  persons  for  the 
time  being  legnlhj  entitled  to  the  immediate  reversion,  e.r.  gr.,  to  the 
heir,  executor,  administrator,  devisee  or  assignee  of  such  landlord,  as 
the  case  may  be  (/) .  Or  it  may  be  given  to  the  attorney  or  agent 
duly  authorized  in  that  behalf  of  such  landlord,  or  other  person  so 
entitled  as  aforesaid  {g)  ;  but  not  to  a  mere  collector  of  rents  who  has 
no  actual  authority  to  receive  such  notices  {h). 


Parol  Notice 
to  Quit 

generally 
sufficient. 


Notice  in 
AVritinsr. 


Certainty  of 
Notice  to 
Quit. 
Ah  cam  V. 
licUman . 


(e)  Form  and  Service  of, 

A  parol  notice  to  cj[uit  is  generally  sufficient,  whether  given  by  or 
on  behalf  of  the  landlord  (/),  or  the  teuant  (/.■)  ;  even  when  given  on 
behalf  of  a  corporation  aggregate  by  their  steward  or  agent  (l),  if  any 
notice  be  necessary  in  such  case  (w?).  A  good  parol  notice  will  not  be 
waived  by  a  subsequent  insufficient  notice  in  writing  (n) . 

Generally  speaking,  notice  to  quit  is  given  in  writing  (o).  No 
particular  form  is  necessary ;  but  if  given  by  or  on  behalf  of  the 
landlord,  it  must  in  substance  and  effect  request  the  tenant,  or  other 
the  person  for  the  time  being  legally  entitled  to  the  term  (not  a  mere 
sub-tenant  (p)  ),  to  quit  and  deliver  up  possession  of  a/l  the  demised 
premises  at  tJie  proper  time  :  if  given  by  or  on  behalf  of  the  tenant,  it 
must  in  substance  and  effect  inform  the  landlord,  or  other  the  person 
or  persons  for  the  time  being  legally  entitled  to  the  immediate  rever- 
sion, that  the  tenant  will  quit  and  deliver  up  possession  of  all  the 
demised  premises  at  the  proper  time  (q). 

A  notice  to  quit  must  be  clear  and  certain,  so  as  to  bind  the  party 
wlio  gives  it,  and  to  enable  the  party  to  whom  it  is  given  to  act  upon 
it  at  the  time  when  he  ought  to  receive  it  (>•) .  And  in  conformity 
with  the  interpretation  usually  given  to  a  dictum  of  Lord  Mansfield 


(e)  Woods  V.  Ifj/df,  31  L.  J.,  Ch.  295; 
10  "W.  R.  339. 

(/)  Id. 

iff)  Doc  d.  Trior  v.  0>iff!ey,  10  C.  B.  2.5 
(last  point) ;  I'apillon  v.  Brunton,  5  H.  & 
N.  .518;  29  L.  J.,  Ex.  265. 

(/()  Pcarse  v.  Boulter,  2  F.  &  F.  133, 

(i)  Doe  d.  Ld.  Macartney  v.  Crick,  5 
Esp.  196  ;  2  C.  &  K.  420  ;  8  R.  R.  848. 

(k)  Timmins  v.  RaicVuison,  3  Burr.  1003; 
1  W.  Blac.  533  ;  Bird  v.  iJrfonvicUc,  2  C. 
k  K.  415. 

(/)  Boe  d.  2).  and  C.  of  Rochester  v. 
Fierce,   2   Camp.    96;   7   Q.    B.    577;  11 


R.  R.  673. 

()»)  Finlay  v.  Bristol  and  Exeter  R.  Co., 
7  Exch.  409  ;  Copper  Miners^  Co.  v.  Fox, 
16  Q.  B.  229;  Doc  d.  Fcnninffton  v. 
Taniere,  12  Q.  B.  998 ;  Fenninyton  v. 
Cardale,  3  H.  &  N.  656. 

(w)  Doe  d.  Ld.  Macartney  v.  Crick,  5 
Esp.  196  ;  8  R.  R.  848. 

(o)  See  the  Forms,  post,  Appendix  C, 
Nos.  1—7. 

{p)  Ante,  p.  391  {t). 

{//)  Cole,  Ejcc.  46,  47. 

(>•)  See  Doe  d.  Lyster  v.  Goldwin,  2  Q.  B. 
143. 


Sect.  7.— Notice  to  Quit  (Form  and  Service  of).  393 

(in  a  case  in  which  the  Court  held  the  particular  notice  before  them  Ch.VIII.  s.  7. 
to  be  good)  (.s),  it  was  also  laid  doTvni  in  some  prior  editions  of  this  ^^oticeto  Quit 
work,  and  in  the  text  books  generally  {t),  that  a  notice  to  be  good    krvicelf). 
must  not  be  optional,  i.e.,  must  not  give  the  noticee  an  option  to  enter  wha^^ 
into  a  new  contract  of  tenancy.       But  in  A/team  v.  BeUinan  (u)  the  Certainty 
majority  of  the  Court  of  Appeal  held  that  a  notice  might  be  optional,  Optionaf 
and  yet  good.      In  that  case  the  tenant  held  at  150/.  a  year,  and  the  ^^ti^e. 
notice  was  this :— "  I  hereby  give  you  notice  to  quit  and  deliver  up  BeUmm.' 
possession  of  the  shop,  premises,  and  show  rooms  situate  and  being 
20,  Moss  Street,  Liverpool,  and  now  held  by  you  as  tenant  from  me, 
on  or  before  the  1st  day  of  May,  1878.      And  I  hereby  further  give 
you  notice  that  should  you  retain  possession  of  the  premises  after  the  date 
before  mentioned,  the  annual  rental  of  the  premises  now  held  by  you  from 
me  will  be  1601., payable  quarterly  in  advance.''    The  Coiu't  (Brett,  L.  J., 
dissenting)  held  that  the  words  in  italics  did  not  invalidate  the  notice. 
"  It  has  been  said,  and  truly  said,"  observed  Cotton,  L.J.,  "  that  a 
notice  to  determine  the  tenancy  must  be  clear  and  unambiguous  ;  but 
that  does  not  at  all  mean  that  a  notice  otherwise  sufficient  is  made 
insufficient  by   its   being  accompanied   by   something   else."      The 
principle  of  this  case  has  since  been  applied  to  a  case  in  which  a  lessee 
under  a  lease  for  21  years  determinable  by  sis  months'  notice  at  the 
end  of  the  first  7  or  14,  wrote  to  the  lessor  more  than  six  months 
before  the  expiration  of  the  fii-st  7  years,  that  he  would  not  be  able  to 
stop  unless  some  reduction  in  his  rent  should  be  made ;  and  incon- 
clusive negotiations  for  reduction  followed  {x)  ;  and  it  is  submitted, 
though  with  some  little  doubt,  that  this  ruling  would  equally  apply 
to  the  case  of  a  tenancy  from  year  to  year. 

The  rule  that  the  notice  must  be  unambiguous  has  been  applied  "  Take  Notice 
in  a  case  where  the  expression  was  "take  notice  that  I  intend  to  S Sm- '''**'''*^ 
sm-render  "  on  the  ground  that  a  surrender  can  only  take  place  by  ^^r 
mutual  consent,  and  the  word  "  surrender"  could  not  incontrovertibly 
be  taken  to  have  been  used  in  the  popular  sense  of  giving  up,  wherefore 
the  notice  was  held  to  be  bad  {y).      This  decision  must  always  stand 
as  an  authority  for  the  strict  construction  of  notices,  but  whether  it 
would  be  followed  if  the  same  words  had  to  be  construed  (which  is 
unlikely)  may  be  doubted.      It  is  submitted  that  an  intention  to  do 
what  is  impossible  in  law,  and  according  to  the  presumption  of  law 

(.s)  Doe  d.  Matthews  v.  Jaeksoii,  1  Dongl.  W.  R.  928— C.  A.,  reversing  the  ruling  of 

175.     The  words  were,  "I  desire  you  to  Lopes,  J.,  at  Liverpool  Assizes;  Ecbcvts 

quit,  or  I  shall  insist  on  double  rent."  v.  Hai/trnrd,  3  C.  &  P.  432. 

(0  See  Smith's  Landlord  and  Tenant,  ^Jf^  l\'%^  l'  Tho,npson.  [1895]   1   Q.  B. 

2nd  ed.  326  ;  Adams  on  Ejectment,  95  ;  ^f-.i,^t^- ^o'  ^.\  ^  ^^^  '   l^  ^-  ^-  ^^''  = 

Cole  on  Ejectment,  46.  ^IT'i^-  f  ^  '   ^^  ^-  ^^S-C  A. 

[ij)  Gardner  v.  Ingram,   61   L.   T.    729, 

(«<)  Ahearn  V.  Bellman,  4  Ex.  D.   201;  per  Lord  Coleridge,  C.J. ,  and  Bowen  LJ 

48  L.  J.,   Es.    681;  40   L.    T.    711;  27  (in  the  High  Court). 


rren- 
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Ch.VIII.  s.  7, 

Notice  to  Quit 
{ForDi  (Did 
Sen  ice  of). 

"  I  ■wish  to 
go :  Tell  me 
when  my 
Tenancy  will 
Expire. ' ' 


Must  extend 
to  ell  the 
clera.ised 
Premises. 


Misdescrip- 
tioLs,  when 
immaterial. 


known  lo  ho  impossiLle,  ouglit  not  (o  Lave  been  assumed,  and  that 
the  word  "  snrrendcr ''  ouglit  to  have  boon  construed  in  its  popular 
sense. 

Where  the  tenant  wrote  to  the  landlord's  agents  on  January  11th, 
1802,  that  ho  wished  to  terminate  his  tenancy,  and  asked  them  to  let 
him  know  when  it  w^ould  expire,  and  they  replied  on  the  13th  that 
six  months'  notice  must  bo  given,  to  terminate  on  the  1st  of  July  in 
any  year,  and  that  ho  therefore  hold  till  Jul}-,  1893,  this  correspon- 
dence was  held  to  be  of  itself,  without  any  actual  notice,  a  good 
notice  for  1st  July,  1893,  so  as  to  free  the  tenant  from  liabilities  for 
rent  after  that  date  (::). 

A  notice  given  by  the  grantor  of  a  licence  to  mine,  that  unless  the 
grantee  kept  a  certain  number  of  miners  at  work,  as  he  was  bound  to 
do,  the  grantor  n-oiihl  re-enter,  is  not  a  good  notice  to  avoid  the 
licence,'  which  the  grantor  was  entitled  to  give  {a).  A  notice  desiring 
the  tenant  to  "quit  the  premises  which  you  hold  under  me,  your  term 
therein  having  long  since  expired,"  does  not  recognize  a  subsisting 
tenancy  from  year  to  year,  subsequent  to  the  term,  but  is  a  mere 
demand  of  possession  [h).  A  notice  to  quit  and  give  up  possession, 
but  not  stating  to  whom,  is  sufficient  (c). 

The  notice  must  extend  to  all  the  demised  premises,  and  not  to  a 
part  onhj,  otherwise  it  will  be  bad  {d).  But  the  Court  will  if  possible 
construe  the  notice  as  a  good  notice  for  the  whole,  rather  than  as  a 
bad  notice  for  part  only.  Therefore  a  notice  to  quit  "  Town  Barton, 
&c."  is  sufficient  for  other  lands  having  distinct  names  held  there- 
with (r).  So  a  notice  to  quit  "all  that  messuage,  tenement  or 
dwelling-house,  farm,  lands  and  premises,  with  the  appm-tenances, 
which  you  rent  of  me  in  the  parish  of  S.,"  is  sufficient  to  include  the 
great  and  small  tithes  held  therewith  under  a  parol  demise  (/).  A 
joint  tenant  or  tenant  in  common  may  give  notice  to  quit  all  his  jJart 
or  share  oi  the  demised  premises  (fj).  A  mere  misdescription  of  the 
property  in  a  notice  to  quit  is  not  fatal  if  the  tenant  be  not  misled 
by  it.  Thus  where  the  premises  wore  fully  and  accurately  described, 
except  that  they  were  called  "  The  "Waterman's  Arms  "  instead  of 
"  The  Bricklayer's  Arms  "  (/?),  and  where  the  premises  were  described 
as  situate  in  the  parish  of  D.  (instead  of  the  parish  of  H.),  in  the 
county  of  York  (/),  both  these  notices  were  held  sufficient. 


(r)  Goirral  Assurance  Co.  v.  V'orsley,  61 
L.  J.,  Q.  B.  253  ;  72  L.  T.  338  ;  15  R. 
328,  per  "Wills  and  "Wright,  .JJ.,  reversing 
the  judgment  of  a  County  Court  judge. 

(a)  Mmkitl  V.  JIill,  5  Eing.  N.  C.  694. 

{b)  Uoed.  God-sell  v.  I>i(//is,  3  Taunt.  54. 

(c)  Docd.  Bailey  \.  Fostn;  3  C.  B.   215. 

(rf)  Right  d.  Fisher  v.  CuilieU,  5  East, 
498  ;  Doe  d.  Rodd  v.  Archer,  14  East,  244  ; 


12  R.  R.  509. 

(f)  Doe  d.  Roddv.  Archer,  14  East,  244  ; 
12  R.  R.  509. 

(/)   Doe  d.  Morgan  v.  Church,  3  Camp. 
71. 

[g)  Ante,  p.  390. 

(/()  Doe  d.  Cox  V.  ,  4  Esp.  185. 

(i)  Doe  d.  Armstrong  v.    Wilkinson,  12 
A.  &  E.  743. 
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The  notice  must  require  tlie  tenant  to  quit,  or  give  notice  of  his  Ch.VIII.  s.  7. 
intention  to  quit,  at  the  proper  time.     This  is  the  point  with  respect  to  ^otic^e  to  Quit 
which  mistakes  are  most  frequently  made  ;  and  such  mistakes  are    Expiration). 
fatal  to  the  validity  of  the  notice  (k) .     A  good  instance  of  this  well  Whon  the 
accepted  rule  is  afforded  by  Doe  d.  Murreil  v.  Milward  (/).     There  a  fxpiTe T'^ 
tenant  from  year  to  year,  believing  that  his  tenancy  had  commenced  Ordinary 
(and  therefore  would  be  determinable)  at  Midsummer,  gave  a  written 
notice  to  quit  at  that  period,  which  the  landlord  made  no  objection 
to.     Afterwards  finding  out  that  his  tenancy  had  commenced  (and 
therefore  would  be  determinable)  at  Christmas,  he  gave  a  fresh  notice 
to  quit  at  Christmas.     It  was  held  that  the  landlord  could  not  main- 
tain an  ejectment  as  for  a  determination  at  Midsummer. 

In  the  case  of  an  implied  tenancy  from  year  to  year,  or  an  express  Tenaucy  from 
tenancy  from  year  to  year  which  is  silent  as  to  notice,  if  the  holding  ^^^  °  ^^^' 
be  agricultm^al,  a  year's  notice  expiring  with  a  year  of  tenancy  must 
be  given,  unless  the  Agricviltm-al  Holdings  Act,  1883,  has  been 
excluded  by  mutual  agreement  in  writing  [ni) .  Where  that  Act  does 
not  apply,  or  has  been  excluded,  the  law  requires  half-a-year's  notice 
to  quit  at  the  end  of  the  first  or  some  other  year  of  the  tenancy,  and 
not  at  any  other  period  (;?),  whether  the  demised  premises  consist  of 
land  or  houses  (o). 

In  a  mining  lease,  where  the  lessees  are  to  be  at  liberty  to  determine  Mining 
it  at  any  time  upon  a  six  months'  notice,  such  notice  may  expire  at     ^^^^' 
any.  time  and  not  merely  at  the  end  of  the  year  (jj). 

The  peculiar  case  of  weekly,  &c.  tenancies  has  been  abeady  dealt  Weekly,  &c. 

with  (q).  Tenancies. 

If  the  tenancy  commence  on  one  of   the  ordinary  feast  days,  a  Customary 
notice  on  or  before  one  of  the  feast  days  in  the  earlier  half  of  the  -^^^^^^^  ^"^^  ^ 
tenancy  to  quit  on  the  feast  day  at  the  conclusion  of  the  tenancy  is  jiforgun  v. 
sufficient  and  necessary,  although  the  period  between  the  two  feast  -^'"''^*- 
days  should  exceed  or  fall  short  of  the  number  of  days  which  consti- 
tute a  half-year  (>•).     Thus  a  notice  served  on  or  before  Michaelmas 
Day  to  quit  on  the  following  Lady  Day  (from  which  day  the  tenancy 
commenced)  is  sufficient  (-s),  though  there  are  fewer  than  183  days 

J^k)  Dor.  d.    Castleton  v.  Samuel,  5  Esp.  v.  Milwanl,  3  M.  &  W.  328. 

173 ;  8  R.  R.  845  ;  Dor  d.   Sjncer  v.  Zca,  (o)  Itoc  d.  JSrown  v.  JT'il/iiiuso/i,  Co.  Lit. 

11   East,  312;  Doc  d.  Fiulayson  y.  Baijlcij  270   b,   note    (228);    Mir/hf   d.    Flower   v. 

(weekly  tenancy),  5  C.  &  P.  67.  Darby,  1  T.  R.  162  ;   1  R.  R.  169. 

[I)  Doci.  Miirrell V.  Milucird,  3M.  ScW.  \p)  Briihjcs  v.   Dolts,    17    C  B.,   N.   S. 

328;  and  see   Johnstone  v.   Mudlcstone,   4  314;   33  L.  J.,  C.  P.  338. 

B.  &  C.  922,  and  p.  339,  ante.  [q)  Ante,  p.  386. 

(»0  See    sect.    33   of    that  Act,    ante,  (r)  Morgan  v.  Davics,  3  C.  P.  D.  260 ; 

p.  381.  26  W.  R.  816:  Docy.  Eightley,  7  T.  R. 

(«)  Parl-cr   d.    Walker    v.    Constable,    3  63  ;  4  R.  R.  375;  Howard  v.  Wemsley,  Q 

Wils.    25  ;  Right   d.   Flotver   v.   Darb^/,    I  Esp.  53  ;   9  R.  R.  8U6. 

T.  R.  159  ;  1  R.  R.  169  ;  Doc  d.  Murreil  [s)  Hoe  d.  Durant  (or  Durand)  v.  Doe,  6 
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Ch.VIII.  s.  7. 

yotice  to  Qidt 

{Date  of 

Expiration). 


New  Style  or 
Old  Style. 


Must  Expii-e 
on  the  laat 
day  of  some 
Year  of  the 
Tenancy. 


Expiration  on 
Anniversary. 

Sidelotham  v. 
Holland. 


between  the  28tli  SepteniLer  and  the  25tli  March.  So  a  notice  to 
quit  on  the  24th  of  June  served  on  the  preceding-  Clmstmas  Day  is 
sufhcient  {t)  ;  but  a  notice  served  on  the  26th  March  to  quit  on  the 
29th  of  September  then  next  is  insufficient  (//),  although  there  are 
more  than  183  days  between  the  26tli  of  March  and  the  29th  of 
September.  Where  the  tenancy  commenced  from  some  day  in  the 
year  otlier  than  one  of  the  usual  quarter  days,  a  full  half-year's  notice 
(183  daj's),  expiring  on  such  day,  must  be  given  (x).  But  whore  a 
"  six  months'  "  notice  on  either  side  is  expressly  agreed  for,  it  seems 
that  a  six  lunar  months'  notice  is  sufficient  (//). 

A  notice  to  quit  at  "  Michaelmas  next  "  prima  facie  means  Michael- 
mas, new  style  (29th  of  September)  ;  but  it  will  be  sufficient  for  a 
tenancy  commencing  at  Michaelmas,  old  style  (11th  of  October), 
because  the  tenant  cannot  have  been  misled  or  prejudiced  by  it  {z). 
But  a  notice  to  quit  "  on  the  11th  of  October,  Old  Michaelmas  Day," 
is  bad,  if  the  tenancy  commenced  at  New  Michaelmas  [a).  Upon 
a  written  agreement  to  demise  from  the  following  "Lady  Day,"  a 
notice  to  quit  on  the  6th  of  April  is  good,  upon  parol  evidence  that 
by  "  Lady  Day  "  the  parties  meant  Old  Lady  Day  :  such  evidence  is 
admissible  where  the  written  agreement  is  not  under  seal  (Jj).  A 
notice  to  quit  on  "  Lady  Day  "  is  good  either  for  the  New  or  Old 
Lady  Day,  according  to  the  holding,  if  served  in  due  time  (c).  A 
notice  to  quit  "  on  the  25th  day  of  March  or  the  6th  day  of  April 
next,"  if  served  in  sufficient  time,  is  good  for  New  or  Old  Lady  Day, 
according-  as  the  tenancy  actually  commenced  [d). 

Generally  speaking,  a  notice  to  quit  shoidd  expire  on  tlie  lad  day 
of  some  year  of  the  tenancy,  and  not  on  the  same  day  on  which  the 
tenancy  commenced  {e).  Thus,  upon  a  tenancy  from  Lady  Day,  the 
notice  should  expire  on  Lady  Day,  and  not  on  the  26th  of 
March  (/). 

But  although  a  yearly  tenancy  in  strictness  expires  at  midnight  of 
the  day  before  the  anniversary  of  its  commencement,  a  notice  expiring 
on  the  anniversary  of    commencement  is  usual  and  good,  though  a 


I 


Bing.  574  :  8  L.  J.,  C.  P.  227  ;  31  R.  R. 
499  ;  iJoe  d.  3Iatth(ivson  v.  U'rightman,  4 
Esp.  5  ;  6  E.  R.  834  ;  Doe  d.  Ld.  Bradford 
V.  iradins,  7  East,  551  ;  8  R.  R.  670 
Tapillon  V.  JJruxtou,  5  H.  &  N.  618  ;  29 
L.  J..  Ex.  265. 

(i!)  Doe  d.  Huddle  v.  Lines,  11  Q.  B.  402 

{i()  ilorrjan  v.  Davics,  3  C.  P.  D.  360 
26  W.  R.  816. 

{x)  Dor  d.  Spirer  v.  Lea,  1 1  East,  3-12 
Milh  V.  Goff.  14  M.  &  W.  72  ;  2  D.  &  L 
23  ;  Doe  d.  CornicaU  v.  Matthews,  11  C.  B 
675. 

(y)  Rogers  v.   Eingston-upon-Hull  Dock 
Co.',  34  L.  J.,  Ch.  765. 

(z)  Furley  d.  Mayor,  ^-c.  of  Canterbury  v. 


Wood,  1  Esp.  198  ;  Doe  d.  Ilinde  v.  Viwc, 
2  Camp.  256 ;  Doc  d.  Willis  v.  Ferrin,  9 
C.  &P.  467. 

(a)  Doc  d.  Spiccrv.  Lea,  11  East,  312; 
Smith  V.  Walton,  8  Bing.  235 ;  Cadby  v. 
Martinez,  11  A.  &  E.  720  ;  52  R.  R.  487. 

(b)  Demi  d.  Peters  v.  Hopkinson,  3  D.  & 
R.  507  ;  Doe  d.  Hale  v.  Benson,  4  B.  &  A. 
588. 

(r)  Dcnn  d.  Willan  v.  Walker,  Peake, 
Ad.  Cas.  194. 

(d)  Doe  d.  Mattheivson  v.  Wriyhtman,  4 
Esp.  5;  6R.  R.  834. 

{e)  Poole  V.  Warren,  8  A.  &  E.  587,  588. 

(/)  AcMand  v.  Lutley,  9  A.  &  E.  879. 
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notice  expuing  on  the  day  before  the  anniversary  of  commencement  Ch.viii.  s.  7. 
is  a^ood  also,  as  was  held  by  the  Court  of  Appeal  in  Sidehotham  v.  Notice  to  Quit 

J±0 liana  {(j)  .  Expiration). 


A  notice  to  quit  on  the  proper  day  at  twelve  o'clock  at  noon  is  Not  "  at 
bad(/0.  ^°°^-" 

The  notice  need  not  mention  the  particular  day  on  which  the  tenant  jq-eed  not 
is  required  to  quit.  Thus  a  notice  to  quit  "  at  the  expiration  of  the  mention  the 
current  year  of  the  tenancy  which  shall  expu'e  next  after  the  end  of  Day. 
one  half-year  from  the  date  hereof"  is  sufficient  (/).  A  notice  on 
22nd  March  to  quit  "  at  the  expiration  of  the  current  year  "  is  suffi- 
cient for  the  29th  September,  if  the  tenancy  commenced  from  that 
day  (/•),  but  it  is  better  not  to  use  the  expression  current  year  (/).  A 
notice  on  27th  September  to  quit  "  at  the  expiration  of  the  term  for 
which  you  hold  the  same  "  is  sufficient  for  Lady  Day,  if  the  tenancy 
commenced  from  that  day  (jn).  A  notice  to  quit  "  at  the  expiration 
of  the  present  year's  tenancy"  is  sufficient,  although  it  does  not  appear 
on  the  face  of  it  that  it  was  given  six  months  before  the  expiration  of 
the  current  year  of  the  tenancy  {n). 

Where  it  is  unknown  and  cannot  be  ascertained  or  proved  at  what  "When  Com- 
time  of  the  year  the  tenancy  actually  commenced,  the  notice  may  ™enccment  of 
validly  be  to  quit  on  a  s^iecified  day  then  next,  "  or  at  the  expiration  unknown  and 
of  the  current  year  of  your  tenancy  which  shall  expiree  next  after  the  Ascertained. 
end  of  one  half-year  from  the  service  of   this  notice  "(o).     If  an 
ejectment    founded    on    such   notice   be   not    commenced,  nor   the 
claimant  alleged  in  the  writ  to  be  entitled  to  possession,  until  some 
day  after  the  third  quarter   day  succeeding  that  mentioned  in  the 
notice,  such  notice  will  certainly  be  sufficient,  supposing  the  rent  to 
be  payable  on  the   usual    quarter  days  and  no  rent  to  be  received 
which    accrued    subsequently    to    the    quarter   day  mentioned  in  the 
notice.     This  is  the  safest  course  to  be  pursued  under  such  cii'cum- 


[g)  Sidehotham  v.  Holland,  [1895]  1  Q.  B.  him  who  gives  it." 
378  ;  64  L.  J.,  Q.  B.  200  ;  72  L.  T.  62  ;  (o)  Doe  d.  Bighj  v.  Steel,  3  Camp.  115  ; 

43  W.  R.   338  ;   14  R.   299— C.   A.,  dub.  13  R.  R.  768;  Hirst  v.  Horn  (1840),  6  M. 

A.  L.  Smith,  L.J.  &  W.  393,  where  the  form  is  spoken  of  as 

{h)  Page  v.  More,  15  Q.  B.  684.  the  ordinary  form  of  notice  by  Lord  Abin- 

(i)  Doe  d.  I'hilHps  v.  Batler  (1793),  2  ger,  C.J.,  and  by  Parke,  B.,  as  a  form 

Esp.  589  ;  5  R.  R.  756  ;  Doe  d.  Jfllliams  long  adopted  in  order  to  prevent  the  effect 

V.  Smith,  5  A.  &  E.  350.  of  any  mistake  in  the  statement  of  the 

(k)  Doe  d.  Baker  v.  TTombivell,  2  Camp.  time  when   the    tenancy  expires,    in   an 

559.  action  for  double  value  for  holding-  over, 

[1)  Doe  d.  Mayor  of  Biehmond  v.  Mor-  *^f  notice  being  held  a  sufficient  demand 

phett,  7  Q.  B.  577  ;  Smith,  L.  &  T.   323,  S.*  P°f  TTi -"^o'w^n  ^'^   Landlord   and 

326  (2nd  ed.).  J^f'^^^V^t'  \  ^0   4  Geo    2,  c.  28),  post, 

,  \    „       J    „.,  ^      7     A  1     -n-  ^"-  -^-^•'  ^^°*-    '  '^')-     ^'^^  exact  notice 

yn)  Doe  d    mines  v.  Lamb,  Ad.   Ejec.  in  ji,y,t  y.  Horn  appears  to  have  been  to 

2/2,  Hoh-oyd,  J.  quit  <<  on  the  1st  of  July  then  next,  or  at 

(»)  Doe  d.  Gorst  v.  Timothy  (1846),  2  C.  such   time  as   your  holding  shall  expire 

&  K.  351,  per  Rolfe,  B.,  obaer^'ing  that  a  next  after  the  expiration  of  half  a  year 

"notice  to  quit  is  given  at  the  peril  of  from  the  receipt  of  this  notice." 
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Ch.VIII.  8.  7.  stances  (p).      But  sometimes  an  implied  admission  may  bo  obtained 

Notice  to  Quit   fvoni  the  tenant,  by  serving  liim  personally  witli  a  notice  to  quit  on 

Service  of),     a  particular  day,  and  reading-  it  to  him,  or  getting  him  to  read  it,  if 


he  make  an  objection  to  it  on  tlie  ground  tliat  it  is  to  quit  at  the 
wrong  time  (</).  But  the  defendant  may  rebut  such  prima  facie 
evidence  as  to  the  time  when  the  term  commenced  by  proof  that 
the  tenancy  actually  commenced  at  a  different  part  of  the  year  (r). 
In  the  absence  of  such  proof  the  jury  should  be  directed  to  infer 
and  find  that  the  tenancy  commenced  at  the  time  mentioned  in  the 
notice  (-s) .  If  the  tenant,  in  answer  to  an  application  by  the  land- 
lord or  his  agent,  state  that  the  tenancy  commenced  on  a  particular 
day,  and  a  notice  is  thereupon  given  him  to  quit  on  that  day,  it 
seems  that  he  will  be  estopped  from  afterwards  proving  that  the 
tenancy  commenced  on  a  different  day  (/).  It  was  once  ruled  that  a 
notice  to  quit  upon  a  particular  day  was  prima  facie  evidence  that 
the  tenancy  commenced  on  that  day,  and  threw  upon  the  defendant 
the  onus  of  proof  that  it  commenced  on  some  other  day  («).  But  it 
is  now  settled  that  such  a  notice  (without  more)  is  not  even  prima 
facie  evidence  that  the  tenancy  commenced  on  the  day  therein 
mentioned  (.r). 

When  Tenant  When  a  tenant  enters  in  the  middle  of  a  quarter,  and  ^Jr/ys  rent  for 
Middle  of  a  ''^'^  hrohcn  pcrlocl  ending  w^itli  that  quarter,  and  subsequently  pays  his 
Quarter.  j-gnt  from  quarter  to  quarter,  his  tenancy  will  be  deemed  to  have  com- 

menced, not  when  he  first  entered,  but  at  the  quarter  day,  to  which 
he  paid  up,  and  notice  to  quit  should  be  given  accordingly  (y) .  But 
if  he  has  not  paid  any  rent  the  tenancy  wall  be  deemed  to  have  com- 
menced on  the  day  when  he  entered,  and  notice  to  quit  at  that  time 
will  be  good  (;:). 

Holding  over  Tho  defendant  went  into  possession  under  an  agreement  for  three 
AcTeemenr^^  years  by  which  he  agreed  to  pay  a  yearly  rent  of  50/.  to  commence 
as  from  the  9th  May,  1891,  to  be  payable  for  the  first  half  quarter 
on  the  24th  June,  and  subsecj[uently  on  the  usual  quarter  days.  At 
the  end  of  the  three  years  he  held  over  but  continued  to  pay  rent 
quarterly.     A  notice  served  on  the  28th  September,  1896,  to  quit  on 


{p)  Cole,  Ejec.  51.  [t)  Doc  d.  Eyre  v.  Lamblcy,  2  Esp.  625  ; 

(q)   Thomas  d.  Jones  v.  JReece,  2  Camp.  5  E..  R.  758  ;  but  see  JDoc  d.  Murrdl  v. 

647  ;  Doe  d.   Clarges,  Bart.  v.  Forster,  13  Milward,  3  M.  cV:  W.  331. 

East,  405  ;   12  R.  R.  383  ;  Doe  d.  Ldccstcr  («)  Matthcicston  v.  V'righiman,  4  Esp.  7. 

V.  Biggs,  2  Taunt.   109;   11  R.   R.  533;  (.r)  Doe  A.  Ash  \.  Calvert,  2  Camp.  338 ; 

Walla r  v.  Godi,  6  H.  &  N.  594  ;  30  L.  J.,  11  R.  R.  745. 

Ex.  172.  (y)  J)oe  d.  Holcomh  v.  Johnson,   6  Esp. 

[r)  Oaliapplc  d.  Green  v.  Copom,  4  T.  R.  10 ;  9  R.  R.  800 ;  Sarage  v.  Stapleton,  3 

361  ;   Cadby  v.  Martinez,  11  A.  &;  E.  720  ;  C.  &  P.  275  ;  Doc  d.  Jung  v.  Grafton,  18 

52  R.  R.  487.  Q.  B.  496  ;  21  L.  J.,  Q.  B.  276. 

(s)    Walkei-  v.  Gode^  6  H.  &  N.  594  ;  30  {z)  Doc  i\.  Cornwall  \.  Maithcivs,  11  C.  B. 

L.  J.,  Ex.  172.  075. 
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the  25tli  March,  1897,  was  ruled  bad((7),  inasmuch  as  the  tenancy  Ch.vIII.  s.  7. 
commenced  on  the  24th  June.  ^of"^^  ^°  Q"^* 

{roy-in  ana 
Service  of). 

Where  different  parts  of  the  demised  premises  were  entered  upon  -^i^q^ 
at   different   times   the   notice   should   be  to  quit  at  correspondinor  <iifferent 

J-  o    Parts  of  the 

periods,  "  or  at  the  expiration  of  the  year  of  the  tenancy  which  will  Premises  are 
expire  next  after  the  expiration  of  half  a  year  from  the  delivery  of  ^^g'^"®'^  °^  ^* 
this  notice"  {b).  Such  notice  has  been  held  to  be  sufficient  for  the  Times, 
whole  of  the  premises,  if  served  in  time  for  the  principal  subject  of 
the  demise  (c).  But  this  was  in  the  case  of  agricultural  tenancies, 
where  the  entry  upon  the  accessorial  part  of  the  premises  was  at  a 
different  time  from  that  upon  the  substantial  part  for  agricultural 
reasons,  and  the  Court  viewed  the  landlord  as  having  given  a  licence 
to  enter  the  accessorial  part  rather  than  as  having  made  a  demise  of 
it.  If  any  doubt  arise  as  to  which  is  the  principal  and  which  the 
accessorial  subject  of  the  demise,  that  is  a  question  of  fact  for  the 
jury  {d)  ;  but  if  the  judge  assumes  the  fact  either  way,  and  decides 
accordingly,  that  the  notice  to  quit  is  or  is  not  sufficient,  the  party 
against  whom  he  so  decides  should  expressly  desire  him  to  leave  the 
question  of  fact  to  the  jmy,  otherwise  it  will  be  taken,  upon  any 
application  for  a  new  trial,  &c.,  that  he  acquiesced  in  the  fact  assumed 
by  the  judge  as  the  ground  of  his  decision  {<■). 

No  new  tenancy  is  created  by  a  mere  agreement  for  an  increase  of  Increase  of 
rent  in  the  middle  of  the  year  of  a  tenancy,  and  a  notice  to  quit  after  ^^^^' 
the  receipt  of  the  increased  rent  must  expu-e  at  the  time  when  the 
tenant  originally  entered  (./'). 

Generally  speaking,  an  implied  tenancy  from  year  to  year,  created  Where  a 
by  the  payment  and  acceptance  of  rent  after  the  end  or  determination  "^^^^^^  ^^^^'^ 
of  a  previous  term,  will  be  deemed  to  have  commenced  at  the  same  KeUi/ 
time  of  the  year  as  the  original  term,  and  notice  to  quit  should  be 
given  accordingly  (g).     And  this  rule  prevails  even  where  the  original 
term  did  not  cease  at  the  same  time  of  the  year  as  it  commenced,  as 
where  premises  were  originally  demised  for  five  and  a  half  years,  and 
an  implied  tenancy  from  year  to  year  was  afterwards  created  (A) ; 

(a)  Siiiiiiions  v.    Umkncood,    7G    L.    T.  10  ;  9  E,.  R.  800 ;   Cronhu  v.  Viitu   7  Ex 
777,  per  Bruce,  J.  319  ;  21  L.  J.,  Ex,  136. 

[b)  Doe  d.  WlUuvns  v.  Smith,  5  A.  &  E.  ,  .    -^      a     t    ^  rr-     ,    ,    tt   t., 
350                                                                               iff)  -^"'5  a-  J^ordan  v.  TFard,  1  H.  Blac. 

(<■)  Doe  d.  Dapffet  v.  Snowden,  2  W.  Blac.  f  ^  '^^'f;  '  ^S  :  Doc  d  Martin  v.  IJ^ffs, 

1224  ;  Doe  d.  Strickland  v.  Spcncc,  6  East,  '      ,,.  ,;  ^^  ;  ^rrT-^-  IV  '  ^'-i^  ^-  ^°''"" 

120  ;  8  R.  R.  422  ;  Dor  d.  Ld.  Bradford  y.  ^;:    ^'j"''/  I  T.  R    478  ;  4    R.    R.   496  ; 

Watkms,  7  East,  551  ;  8  R.  R.  670  ;' Doc d.  i^^^^,  '   ^-      -  "  ^"  *'""""^'  ^  ^^P"  ^'^  '   ^ 

Davenport  v.  Rhodes,  11  M.  &  W.  602,  603.  o,\      -^      '\     r^   ,    ^^^'^'''  ^-  ^""^  ^^  ^^^*' 

{d)  Smith,  L.  &  T.  322  (2nd  ed.).  ^Jr  '  Doc  d    Tucker  x  Morse,  I  B.  &  Ad. 

{e)  Doc  d.  Mcap!/  v.  Howard,    11   East,  Vo  n    -u    oAo      '       '  ^'""P^'^'^'J^^'-  Franks, 

498  ;   11  R.  R.  255  ;  Doc  d.  Einderslcij  v.  ^^  ^-  ^-  •^^^• 

Hughes,  7  M.  k  W.  141.  (/,)  Berrey  v.  Liudley,  3  M.  &  G.  498  ; 

(/)  Doe  d.  Hokomb  v.  Johnson,  6  Esp.  Doe  d.  Hobinson  v.  DobcU,  1  Q.  B.  806. 


Patterson. 
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Ch.VIII.  8.  7, 

Kotice  to  Quit 

{Form  and 

Service  of). 


Where  tliere 
is  Possession 
under  a  void 
Demise. 
Doe  v.  ScH. 


Where  Three 
Months' 
Notice  is 
sufficient  by 
Agreement. 


Weekly 
Tenancies. 


Date  of 
Notice. 


and  where  a  new  landlord  allowed  the  tenant  of  liis  predecessor  to 
remain  in  occupation  and  receive  rent  from  him  (/) .  But  this  rule 
applies  only  to  a  case  where  the  tenant  holds  over  on  a  lease  made  to 
himself  (/.•). 

Where  a  sub-tenant  by  assignment  holds  over,  and  pays  rent  after 
tlie  expiration  of  a  lease  commencing  at  Christmas  and  expiring 
at  !Midsmnmer,  a  notice  requiring  him  to  quit  at  Midsummer  is 
good(/). 

Where  the  tenant  comes  into  possession  under  a  void  lease,  a 
tenancy  from  year  to  year  is  created,  but,  generally  speaking,  the 
holding  must  be  taken  with  reference  to  the  period  of  entry  under 
the  lease  so  far  as  regards  the  expiration  of  the  notice  to  quit :  thus 
where  a  remainderman  creates  a  new  tenancy  with  a  tenant  in  posses- 
sion under  a  void  lease  granted  by  a  tenant  for  life,  and  receives 
rent  on  the  days  of  payment  mentioned  in  the  lease,  a  notice  to  quit 
must  expire  on  the  day  of  entry  under  the  original  demise  (m) .  And 
it  was  held  in  the  leading  case  of  JDoe  d.  JR/ffgr  v.  Be//,  that  if  a 
landlord  lease  for  seven  years  by  parol,  and  agree  that  the  tenant 
shall  enter  at  Lady  Day  and  quit  at  Candlemas,  though  the  lease  be 
void  by  the  Statute  of  Frauds  as  to  the  duration  of  the  term,  the 
tenant  holds  under  the  terms  of  the  lease  in  other  resj)ects ;  and 
therefore  the  landlord  can  only  put  an  end  to  the  tenancy  at 
Candlemas  {u). 

Where  premises  are  let  from  year  to  year  upon  an  agreement 
that  either  party  may  determine  the  tenancy  by  a  quarter's  notice, 
the  notice  must  expire  at  the  period  of  the  j^ear  when  the  tenancy 
commenced  (o)  :  so  where  premises  are  taken  under  an  agreement, 
by  which  the  tenant  "is  always  to  quit  at  three  months'  notice,"  the 
notice  must  expire  either  on  the  same  day  of  the  year  the  tenancy 
commenced,  or  on  one  of  the  three  other  corresponding  quarter 
days(i;). 

It  appears  not  to  have  been  expressly  decided  what  notice  to  quit 
is  necessary  in  the  case  of  a  weekly  tenancy.  The  authorities  on 
the  point  have  already  been  examined  {q) . 

The  day  or  time  mentioned  in  the  notice  to  quit  should  always  be 
correct  with  reference  to  the  date  of  the  notice.     A  mistake  in  this 


(t)  Kclh/  V.  Pattn-son,  L.  R.,  9  C.  P. 
681  ;  43  L.  J.,  C.  P.  3-20;  30  L.  T.  842, 
■where  see  the  cases  reviewed  by  Brett,  J. 

(A)  Per  Brett,  J.,  ib. 

{I)  Doc  d.  Buddie  v.  Lines,  11  Q.  B.  402. 

{»))  Roe  d.  Jordan  v.  Ward,  1  H.  Blac. 
96  ;  2  R.  R.  728  ;  Doc  d.  Collins  v.  Wcller, 
7  T.  R.  478;  4  R.  R.  496;  Bcale  v. 
SandrrK,  3  Bing.  N.  C.  850;  1  Jur.  1083  ; 
43  R.  R.  823  ;  Lee  v.  Smitfi,  9  Exch.  662. 


(h)  Doc  d.  liiffffe  v.  Bell,  5  T.  R.  571  ;  2 
Smith,  L.  C.  ;  2  R.  R.  642  ;  and  see 
Doe  d.  Tliomson  v.  Amey,  12  A.  &  E.  476  ; 
and  other  cases  ante,  p.  244  et  seq. 

(o)  Doc  d.  Pitcher  v.  Donovan,  1  Taunt. 
555  ;  2  Camp.  78. 

{p)  Kemp  v.  Derrctt,  3  Camp.  510. 

[q)  Ante,  p.  395  ;  see  especially  Jones  v. 
Mills,  31  L.  J.,  C.  P.  66. 
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respect  is  frequently  fatal  to  the  validity  of  tlie  notice  ;  but  the  cases  Ch.VIII.  s.  7. 

are  not  uniform.     In  Doe  v.  CtiUifonJ  a  notice  dated  on  the  27th,  and     \Furinmd 

served  on  the  28th  Septciiibei;  requiring  a  tenant  to  quit  "  at  Lad//    ^''rvice  of). 

Day  next,  or  at  the  end  of  his  current  year,"  was  held  to  mean  a  six 

months'  and  not  a  two  days'  notice  to  quit  (r).     But  Doc  v.  Cidliford 

was  disapproved  of  in  Doe  v.  Morphett,  where  a  notice  was  held  bad 

which  was  served  on  the  21st  of  October,  to  quit  "on  the  13tli  of 

May  next,  or  upon  such  other  day  as  the  current  year  for  which  you 

now  hold  will  expire,"  the  holding  being  a  yearly  one  from  Martinmas 

to  Martinmas  (November  11th)  (.s).     In  Doe  v.  S»iith  the  landlord  of 

a   yearly  tenant  from   2nd   February  to    2ud   February,  gave,    on 

October  22nd,  1833,  notice  to  quit  "at  the  expiration  of  half  a  year 

from  the  delivery  of  this  notice,  or  at  such   other  time   or  times  as 

jour  pre.Kcnf  year's  holding  of  or  in  the  said  premises,  or  any  part  or 

parts  thereof  respectively  shall  expire  after  the  expiration  of  half  a 

year  from  the  delivery  of  this  notice,  whereof  you  have  this  notice, 

the  21st  October,  1833."     It  was  held  to  be  a  good  notice  to  quit 

on  2nd  February,  1835  (.«•).     A  notice  served   on  the  1 7th  June  to 

quit  "on  the  11th  October  now  next  ensuing,  or  such  other  day  and 

time  as  jour  said  tenancy  may  expire  on,"  was  held  no  good  notice 

for  Michaelmas  in  the  following  year  (f).     Long  previously  a  notice 

delivered   at  Ilichaelmas,  1795,  to  quit  "at  Lady  Day  which  will 

be  in  the  year  1795,"  was  held   to   be   a   good  notice   to   quit   at 

Lady  Day,  1796 ;  for  the  intention  was  clear,  and  1795  was  to  be 

rejected  as  an  impossible  year  {u).     Finally,  in  Wride  v.  Dyer,  the  Validation  of 

Court  approved  of  Doc  v.  Ciil/iford,  and  again  validated  a  notice  by  a  Notice. 

deviation   from    strict   law.      There  a  yearly   tenant,  by   unwritten  If'ndcY.Byer. 

agreement  from  Lady  Day  to  Lady  Day,  had,  on  March  24th,  1898, 

a  notice  to  quit  "  on  June  24tli,  1898,  or  at  the  end  of  your  current 

year  of  tenancy."     The  Court,  upon  a  case  stated  by  justices  on 

proceedings  under  the  Small  Tenements  Eecovery  Act,  1838  (1  &  2 

Yict.  e.  74)  (Ch.  XXII.,post),  held  that  this  was  a  good  notice  to  quit 

on  March  25th,  1899,  on  the  ground  that  it  was  impossible  to  suppose 

that  March  25th,  1898.  could  have  been  intended  {x). 

[r)  Doe  d.  Ld.  Huntinfftowrr  v.  CulUford  "  I  give  j-ou  notice  to  quit  on  the  lltli 

(1824),  4  D.  k  R.  249.  October  now  next  ensuing,  or  if  that  bo 

{s)  Doe   d.    Mayor,   ^-c.   of  Richmond  v.  not  long  enough  to  make  this  notice  good, 

Morphett  (1815,  June  2),  7  Q.  B.  577  ;    11  then  at  the  end  of  the  next  year  of  your 

L.  J.,  Q.  B.  345;   9  Jur.   776,  per  Lord  tenancy,    that    would    have    been    suffi- 

Denmnn,    C.J.,  and  Patteson,   Williams,  cient "  ;  and  Williams,  J.,  having  ruled 

and  Coleridge,  JJ.  the  notice  to  be  good  at  the  trial  of  an 

(•«■)  7)w  V.  iS'/;/iY/;  (1836),  5  A.  &:  E.  350  ;  action    for    trespass    justified   under   the 

44  R.  R.  442.  Small  Tenements  Recovery  Act,  1838. 

(0  MUls  v.  &'o/(1845.  May  23),  14  M.  [h)  Doc  d.  Duke  of  Bedford  v.  K'tghtJey 

&  W.  72,  per  Pollock,  C.B.,  and  Aldersou  (1796),  7  T.  R.  63  ;  4  R.  R.  375. 

and  Rolfe,   BB.  ;    Pollock,    C.B.,  distin-  (.r)    Wride  v.  Dyer,  [1900]  1  Q.   B.  23; 

guishing  Doe  v.  Culltford,  and  Rolfe.  B.,  69  L.  J.,  Q.   B.   17  ;  81   L.  T.   453  ;  48 

observing  that    if    the   notice  had   been  W.  R.  73,  per  Ridley  and  Darling,  J  J. 

L.T.  20 
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It  is  not  necessary  that  a  notice  to  quit  should  be  directed  to  the 
tenant  in  possession,  if  proved  to  have  been  delivered  to  him  as 
tenant  at  the  proper  time  (//)  :  and  il'  a  notice  to  quit  be  directed  to 
the  tenant  by  a  wrong  christian  name,  and  ho  keeps  it  without 
objection,  it  is  a  waiver  of  the  misdirection  (::)  :  and  where  two  tenants 
hold  premises  in  common,  a  notice  to  quit  to  one  of  them  is  sufficient 
to  determine  the  tenancy  {a)  :  at  least  it  is  evidence  that  the  notice 
reached  the  other  tenant  who  lived  elsewhere  {b).  Where  a  tenant 
from  year  to  year  sub-let  part  of  the  premises,  and  then  gave  up  to 
his  landlord  the  part  remaining  in  his  own  possession,  the  landlord 
cannot  entitle  himself  to  recover  against  the  sub-lessee,  no  notice  to 
quit  having  been  given  to  the  lessee,  but  only  a  notice  to  the  sub- 
lessee, and  that  by  the  landlord,  in  his  own  name,  and  not  in  the 
name  of  the  first  lessee  (r).  In  ejectment  against  S.  and  F.,  where 
it  is  shown  that  B.,  not  a  party  to  the  cause,  came  into  possession 
of  the  premises  under  an  unperformed  contract  of  sale,  and  that  S. 
and  F.  held  imder  him,  notice  to  quit  served  upon  S.  and  F.  is 
sufficient  (d). 

A  notice  to  quit  need  not  be  attested.  If  attested  it  may  be 
proved  without  calling  the  attesting  witness  {e) ;  but  this  was 
formerly  otherwise  (/).  It  may  be  proved  by  an  examined  copy  or 
duplicate,  without  any  notice  to  produce  the  original  {[/). 

The  notice  must  generally  be  served  half  a  year  before  the  time 
w^hen  the  tenant  is  to  quit  possession  {li).  But  a  customary  half- 
year's  notice  is  sufficient  where  the  tenancy  is  from  one  of  the  usual 
(|uarter  days  {%).  Where  a  greater  or  less  notice  than  that  usually 
required  by  law  is  provided  for  by  express  stipulation  or  local  custom, 
it  will  be  sufficient  to  give  notice  accordingly  (/.•).  Where  a  "six 
months'  "  notice  is  agreed  for,  it  seems  that  a  six  Ivmar  months' 
notice  is  sufficient  (/).     The  notice  may  be  served  on  a  Sunday  (;«). 

A  notice  to  quit  need  not  he  served  personally  on  the  tenant.  It  is 
sufficient  to  leave  it  at  his  dwelling-house  with  his  wife  or  servant  {)i). 


(y)  Doe  d.  Matthexcson  v.  Wrlghlman,  \ 
Esp.  5  ;  6  R.  R.  834. 

(z)  Doe  V.  SpUler,  6  Esp.  70  ;  9  R.  R. 
810. 

(a)  I)oc  d.  JaI.  Jfacart)/'!/  v.  Crick,  ">  Esp. 
196 ;  8  R.  R.  818. 

{b)  Doe  d.  Ld.  Bradford  v.  Watkbis,  7 
East,  551  ;  8  R.  R.  670. 

(c)  Fleasant  d.  ILayton  v.  JJenso)!,  11 
East,  231  ;  12  R.  R.  507. 

{d)  Roc  Hi.  Blair  y.  Strert,  2  A.  &  E.  329. 

{()  Criminal  Procedure  Act,  1 865  (28  i: 
29  Vict.  c.  IS),  applying  to  "  all  Courts  of 
judicature,"  and  substituted  for  sect.  26 
(consequentially  repealed  by  the  Stat.  Law 
Rev.  Act,  1892)  of  the  C.  L.  P.  Act,  1854. 

(/)  Poole  V.   Warren,  8  A.  &  E.  582. 

{ff)  Doe  d.  Fleming  v.  Soiiierton,  7  Q.  B. 


58  ;  Eeff.  v.  Mortlock,  Id.  459. 

(/*)  Biffht  d.  Flourr  v.  Darhi/,  1  T.  R. 
l^y  ;    1  R. R.  169. 

(i)  Ante,  p.  395. 

(/.)  Ante,  p.  380  ;  Cole,  Ejec.  32, 
53. 

(/)  Rogers  v.  Kingston-iipoit-IlKll  Dock 
Co:,  34  L.  J.,  Ch.  165. 

{m)  Sangstcr  v.  Nog,  16  L.  T.  157.  The 
Sunday  Observance  Act,  1677  (29  Car.  2, 

c.  7),  s.  6,  makes  only  writs,  &c.  void. 

(w)  Smith  V.  Clark,  9  Dowl.  209  ;  Joiirx 

d.  Ori/fiths  v.  3f»rsh,  4  T.  R.  464  ;  2  R.  R. 
441  ;  Roc  d.  Blair  v.  Street,  2  A.  &  E. 
329  ;  Reg.  v.  Js.  of  North  Riding  of  York- 
shirr,  7  Q.  B.  154  ;  Applrton  v.  Murrai/, 
8  W.  R.  653  ;  Jfasou  v.  Bibbg,  2  H.  &  C. 
886,  Pollock,  C.B. 
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Sueli  service  is  sufEcient  although  the  notice  does  not  actually  reach 
the  tenant's  (or  landlord's)  hands  before  the  half-year  has  com- 
menced (o).  But  merely  leaving  the  notice  at  the  tenant's  house 
without  any  explanation,  and  without  proof  that  the  person  to  whom 
it  was  delivered  was  the  tenant's  yviie  or  servant,  or  that  it  ever 
came  to  his  hands,  is  not  sufficient  (;;).  So  service  on  the  tenant's 
wife,  off  the  demised  premises  and  without  proof  that  it  was  at  her 
husband's  residence,  where  she  was  then  Kving  with  him,  appears  to 
be  insufficient  (q).  Service  of  the  notice  upon  a  relative  of  the  sub- 
tenant upon  the  premises  is  not  sufficient,  although  the  notice  was 
properly  addressed  to  the  tenant  (r).  Putting  the  notice  under  the 
door  of  the  tenant's  house,  or  any  other  mode  of  service,  has  been 
said  to  be  sufficient,  if  it  be  shown  that  the  notice  came  to  the  tenant's 
hands  before  the  commencement  of  the  six  months  (.s)  ;  and  in 
Tanham  v.  Nicholson  [t)  it  was  held  that  it  was  sufficient  to  serve  the 
notice  upon  a  person  whose  duty  it  was  to  deliver  it  to  the  tenant. 

In  PapiUon  v.  Brunfon  {ii),  between  nine  and  ten  o'clock  on  tha 
25th  March  a  tenant  put  into  a  post-office  in  London  a  letter  con- 
taining a  notice  to  quit  on  the  following  Michaelmas,  and  addressed 
to  the  place  of  business  in  London  of  his  landlord's  agent.  The  agent 
was  at  his  place  of  business  until  between  six  and  seven  o'clock  in  the 
evening  and  did  not  receive  the  letter,  but  found  it  on  the  following 
morning.  This  was  lield  a  sufficient  notice  to  determine  tlie  tenancy, 
the  jury  having  found  that  the  letter  was  delivered  on  the  25th  March, 
after  the  agent  left  (??).  If  a  notice  be  posted  on  one  day,  and 
delivered  in  due  course  of  post  on  the  nest,  the  latter  is  considered  as 
the  day  on  which  it  was  sent  {x). 

Service  on  one  of  several  joint  tenants  is  prima  facie  sufficient  for 
all  of  them  (v/).  Service  on  a  corporation  may  be  on  one  of  its 
officers  (;:),  and  in  the  case  of  a  company  "incorporated  by  Act  of 
Parliament  for  the  purpose  of  carrying  on  any  undertaking,"  the 
Companies   Clauses   Consolidation   Act,    1845    (8  &  9  Yict.  e.  16), 


yCH.VlIl.  s.  7. 

\ Notice  to  Quit 
I     {Form  and 
1    kiervice  of). 


Sending  of 
Notice  to  Quit 
by  Post. 


Joint 

Tenants,  Cor- 
porations, &c. 


[o)  Doc  d.  Neville  v.  Dio/bcr,-,  Moo.  &  M 
10  ;  PajnUon  v.  Bmuton,  5  H.  &  N.  518 
29  L.  J.,  Ex.  265. 

[p)  I)oc  d.  Buross  v.  Lucas,  5  Esp.  153 
8  R.  R.  842. 

{q)  lioe  d.  Blair  v.  Street,  2  A.  &  E 
328,  331 ;  Cole,  Ejec.  54. 

(?■)  Doe  d.  MitcheUy.  Levi,  Ad.  Ejec.  92 

(«)  AlfordY.  Yickern,  Car.  &  M.  280. 

[t)  Tanham  v.  Nicholson,  L.  R.,  5  H.  L 
561,  and  p.  391,  ante. 

(m)  Fapillon  v.  Brunton,  5  H.  &  N.  518  ; 
29  L.  J.,  Ex.  265.  This  case  does  not 
decide  that  mere  posting  amounts  to  a 
service  in  law ;  it  seems,  however,  that 
a  notice  to  quit,  if  posted  so  as  to  be 
delivered  in  due  time,  will  be  presumed 


to  have  been  so  delivered,  but  that  the 
presumption  may  be  rebutted  by  proof 
that  the  notice  was  not  in  fact  received — 
the  question  being  for  the  jury.  See 
Roscoe  on  Evidence,  citing  Gresham  House 
Estate  Co.  v.  Eossa  Grande  Mininj  Co.,  5 
W.  N.  1870. 

{x)  Beg.  v.  Recorder  of  Richmond,  E., 
B.  &  E.  253  (notice  of  chargeability  of 
pauper)  ;  Teivv.  Harris,  11  Q.  B.  7  (notice 
of  appointment  of  referee) . 

{y)  Doe  d.  IJ.  Bradford  v.  Watkivs,  7 
East,  551;  8  R.  R.  670;  Doe  d.  Ld. 
Macartnc)/  v.  Criv/.;  5  Esp.  196  ;  8  E.  R. 
848. 

[z]  Doc  v.  TFoodma)/,  8  East,  228:  9 
R.  R.  422. 


26  (2) 
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Ch.VIII.  8.  7. 

iVb/iVc  to  Quit 
(Form  and 
iSrrvice  of) . 


Agricultural 
Tenants. 

Indorsement 
of  Service. 

Proof  of 
Notice. 


proscribes  by  sect.  135,  that  "  any  notice  "  may  be  served  "  by  being 
left  at  or  transmitted  through  tlie  post,  du'ectod  to  tlie  principal 
office  of  the  company,  or  one  of  their  principal  offices  where  there 
shall  be  more  than  one,  or  being  given  personally  to  the  secretary,  or 
if  there  be  no  secretary,  then  by  being  given  to  any  one  director  of 
the  compan}'.'' 

As  to  whether  notice  to  quit  may  be  served  by  registered  letter 
under  sect.  28  of  the  Agricultural  Holdings  Act,  see  y>.  088,  ante. 

A  proper  indorsement  of  the  service  should  be  made  in  the  usual 
com^se  of  business,  which  will  be  admissible  in  evidence  after  the 
death  of  the  witness  {a).  It  is  not  necessary  to  prove  the  signatiu'e  to 
the  notice  (h)  ;  nor  to  produce  the  attesting  witness  (if  any)  (e)  ;  nor 
to  give  notice  to  produce  the  original  notice  served  (d) .  The  regular 
service  of  a  notice  to  quit,  held  to  have  been  properly  inferred  from 
the  circumstance  of  the  tenant  speaking  about  "  the  notice  to  quit 
which  he  had  received,"  and  engaging  a  valuer  to  value  his  rights  as 
an  outgoing  tenant  (e) .  But  a  party  who  is  driven  to  rely  on  such 
evidence  should,  as  a  matter  of  precaution,  give  a  notice  to  produce 
the  notice  to  quit,  describing  its  contents  fully  (/) . 


Creation  of 
new  Tenancy 
by  Waiver, 
with  Consent 
of  both 
Parties. 


Guarantee  for 
Rent  ceases. 

By  Accept- 
ance of  Rent, 
or  Distress. 


(f)    Waiver  of  Notice. 

A  notice  to  quit  can  be  waived,  and  a  new  or  continual  tenancy 
created,  only  by  the  express  or  implied  consent  of  both  parties  {(j). 
"  There  is  this  difference  between  a  determination  of  a  tenancy  by  a 
notice  to  quit  and  a  forfeitm-e  ;  in  the  former  case  the  tenancy  is  put 
an  end  to  by  the  agreement  of  the  parties,  which  determination  of  the 
tenancy  cannot  be  waived  without  the  assent  of  both ;  but  in  the  case 
of  a  forfeiture  the  lease  is  voidable  only  at  the  election  of  the  lessor  : 
in  the  one  case  the  estate  continues  though  voidable,  in  the  other  the 
tenancy  is  at  an  end"  {/i).  By  a  notice  to  quit  given  to  a  tenant 
from  year  to  year,  his  tenancy  is  determined  on  the  expiration  of  the 
cm'rent  year ;  and  the  waiver  of  the  notice  creates  a  new  tenancy, 
taking  effect  on  the  expiration  of  the  old  one  {i). 

A  guarantee  for  the  rent  will  not  extend  to  such  new  tenancy  (/). 

If  a  landlord  receive  rent  due  a/fe)-  the  exj^imtio))  of  a  notice  to 
quit,  it  may  be  a  waiver  of  that  notice  (/.•),  though  a  receipt  of  rent 


(a)  Doc  d.  Patteshall  t.  Tnrford,  3 
B.  &  Ad.  890;  1  L.  J.  (N.  S.),  K-  B. 
262  ;  37  R.  R.  581  ;  Slapylton  v.  Clough, 
2  E.  &  B.  933. 

(i)  Forman  v.  Dawes,  1  Car.  &  M.  127. 

(c)  See  p.  402  {r). 

{d)  Ante,  p.  402  (^). 

(f)  Doe  d.  Simpson  v.  TTaN,  5  M.  ^-  G. 
795. 


(/)  Cole,  Ejec.  160. 

(r/)  Cole,  Ejec.  55. 

(h)  BIyth  V.  Dennett,  13  C.  B.  178,  180; 
22  L.  J.,  C.  P.  79,  80  ;  Dendy  v.  NichoU, 
4  C.  B.,N.  S.  381. 

fO  T'D/leurx.  Wildhi,  L.  R.,  3  Ex.  303  ; 
37  L.  J.',  Ex.  173. 

{/.•)  Goodriaht  d.  Charter  v.  Cordicent,  6 
T.  R.  219;  3  R.  R.  161. 
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due  before  the  expiration  of  the  notice  cannot  be  (/),  and  a  distress  Ch.VIII.  s.  7. 
for  such  rent  is  in  any  case  a  waiver  (///)•  Xotice  to  Quit 

•^  ^     [  ^  _        {Waiver  of). 

Even  after  the  expiration  of  the  notice,  where  rent  is  usually  paid  

at  a  banker's,  if  the  banker,  without  any  special  authority,  receive 
rent  accruing  after  such  expiration,  the  notice  is  not  thereby 
waived  [n)  :  so  if  the  money  be  not  paid  or  received  as  rent,  but  as 
a  satisfaction  for  the  injui-y  done  by  the  tenant  in  continuing  on  the 
premises  as  a  trespasser,  it  will  not  have  such  an  operation  (o).  A 
demand  of  rent  accruing  subsequently  to  the  expiration  of  a  notice 
to  quit  is  not  necessarily  a  waiver  of  the  notice,  but  is  a  question 
of  intention  which  ought  to  be  left  to  the  jury  {]))  ;  but  a  demand 
for  one  day's  more  rent  than  was  due  has  been  treated  as  a  waiver 
in  law  {q). 

Grenerally  speaking,  giving  a  second  notice  to  quit  amounts  to  a  By  giving  a 
waiver  of  a  notice  previously  given  (r)  ;  but  a  good  parol  notice  to  to^Quit. 
quit  will  not  be  waived  by  a  subsequent  insufficient  notice  in 
writing  (.s) .  Where  a  landlord  gave  a  notice  to  quit  different  parts  of 
a  farm  at  different  times  which  the  tenant  neglected  to  do  in  part,  in 
consequence  of  which  the  landlord  commenced  an  ejectment ;  and 
before  the  last  period  mentioned  in  the  notice  was  expired,  the  land- 
lord, apprehending  that  the  witness  by  whom  he  was  to  prove  the 
notice  would  die,  gave  another  notice  to  quit  at  the  same  respective 
times  in  the  following  year,  but  continued  to  proceed  with  his  eject- 
ment :  it  was  held  that  the  second  notice  was  not  a  waiver  of  the  first  {t) . 
If,  after  the  expiration  of  a  notice  to  quit,  the  landlord  give  the 
tenant  a  fresh  notice,  that  unless  he  quit  in  fourteen  days,  he  will  be 
requu^ed  to  pay  double  value,  the  second  notice  is  no  waiver  of  the 
first  {u)  :  so  if  a  landlord  give  notice  to  his  tenant  to  quit  at  the 
expiration  of  the  lease,  and  the  tenant  hold  over,  and  a  second 
notice  be  delivered  to  the  tenant,  after  the  expiration  of  such  notice, 
"  to  quit  on  a  subsequent  day  or  to  pay  double  rent : "  it  is  no 
waiver  of  the  first  notice  (.r) . 

If  the  landlord  has  given  a  notice  to  quit,  and  the  tenant  holds  By  other 
over,  the  landlord   cannot  waive  his   notice  and  distrain   for   rent     ^  ^' 


(1)  See  Prue  v.    Worwood,   5  H.  &  N.  373 ;  70  L.  T.  276 ;  42  W.  R.  380  ;  8  R. 

b\'l.  776,  per  Kekewicb,  J. 

(w)  Zouchy.  WiJU>uiale,  1   H.   Bl.   311;  (r)   Doe  d.   Bnrrh/  v.  Pabticr,   16  East. 

2R.  R.  770.                 '  53;   14  R.  R.  284.  " 

(«)  Doe  d.  Ash  v.  Calvert,  2  Camp.  387  ;  (s)  Boc  d.  Ld.  Macartney  v.  Crick,  5  Esp. 

11  R.  R.  745.  196  ;  8  R.  R.  848. 

(o)   Goodright  d.  Charter  v.  Cordwent,  6  {t)  Doe  d.  Williams  y.  Humphrey,  2'Ea.s.i, 

T.  R.  220;  3  R.  R.  161  ;  Zouch  d.  Ward  237. 

V.  Willingale,  1  H.  Bl.  311.  (m)  Doe  d.  Digh/  v.  Stfcl,  3  Camp.  115  ; 

{p)  Blyth  V.  Dennett,  13  C.  B.  178  ;  Doe  13  R.  R.  768  ;  Bh/th  v.  Dennett,  13  C.  B. 

d.  Chcny  v.  Batten,  Cowp.  243.  178. 

(g)  Keith,  Browse  d,-  Co.  v.  National  Tele-  (.t)   Messenger  v.  Armstronq,  1  T.  R.  53  ; 

phone  Co.,  [1894]  2  Ch.  147  ;  63  L.  J.,  Ch.  1  R.  R.  148. 
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Ch.vIII.  s.  7.  subsequently    accruing  (//).      Where    a    three    months'    notice   was 
'^fraitrr of)^   given,  tlio  rent  being  reserved  quarterly,  and  the  landlord  expressed 

neither  his  assent  nor  dissent  to  admit  it,  and  took  the  rent  up  to 

the  time  when  his  tenant  quitted ;  it  was  construed  to  be  such  an 
acquiescence  as  amounted  to  presumptive  evidence  that  the  parties 
intended  to  dispense  with  the  notice,  and  was  therefore  deemed  a 
waiver  of  it  (s).  If  at  the  end  of  the  year  (where  there  has  been  a 
tenancy  from  year  to  year)  the  landlord  accept  another  person  as  his 
tenant  in  the  room  of  the  former  tenant,  without  any  surrender  in 
writing,  such  acceptance  is  a  dispensation  of  the  notice  to  quit  {a). 
Where  a  landlord  of  premises  about  to  sell  them,  gave  his  tenant 
notice  to  quit  on  the  11th  October,  1806,  but  promised  not  to  turn 
him  out  unless  they  were  sold  ;  and  not  being  sold  till  February, 
1807,  the  tenant  refused,  on  demand,  to  deliver  up  possession ;  on 
ejectment  brought,  it  was  held  that  the  promise  (which  was  per- 
formed) was  no  waiver  of  the  notice,  as  it  did  not  operate  as  a  licence 
to  be  on  the  premises,  otherwise  than  subject  to  the  landlord's  right 
of  acting  on  such  notice,  if  necessary ;  and,  therefore,  that  the 
tenant  not  having  delivered  up  possession  on  demand  after  a  sale, 
was  a  trespasser  from  the  expiration  of  the  notice  to  quit  (h) . 

Where  a  landlord  gave  his  tenants  a  good  parol  notice  to  quit  at  Old 
Michaelmas,  but  at  the  same  time  said  that  if  it  would  be  any  con- 
venience to  them  he  w^ould  permit  them  to  occupy  till  Christmas, 
aud  that  they  should  pay  no  rent ;  and  one  of  the  tenants  expressed 
himself  well  satisfied  and  grateful  for  the  indulgence ;  after  which  a 
written  notice  was  served  on  the  tenants  to  quit  at  Christmas :  it 
was  held,  that  an  ejectment  commenced  after  Christmas  might  be 
maintained  upon  the  parol  notice  to  quit  at  Old  Michaelmas  (f ) . 

Where  a  tenant  gave  notice  of  his  intention  to  quit  at  Michaelmas, 
but  before  that  time  offered  to  continue  tenant  at  a  reduced  rent, 
w^hich  the  landlord  agreed  to,  provided  he  could  not  find  another 
tenant  at  a  better  rent  before  the  12th  day  of  August  then  next ;  but 
before  that  day  the  tenant  refused  to  permit  a  third  person,  who 
contemplated  taking  the  farm,  to  go  over  it :  it  was  held,  that  the 
conditional  agreement  for  a  new  tenancy  was  thereby  determined, 
and  that  the  notice  to  quit  at  Michaelmas  remained  in  force  and 
would  support  an  ejectment  (d). 

(y)  Jenner  v.  Clrgg,  1  Moo.  &  R.  213  ;  (i)    Whittacre  d.   Boult  v.    Symonds,    10 

Atfordr.  Vickery,  1  Car.  &  M.  280  ;•  Wil-  East,  13,  16. 
Hams  V.  Stive)!,  9  Q.  B.  14.  (r)  Doc  d.  Ld.  Macartiiry  v.  Crick,  5  Esp. 

(;)   .Shirley  v.   Neumon,   1  Esp.    266  ;   0  196  ;   8  R.  R.  848. 
R.  R.  737.  {d)  Doc  d.  3farquis  of  Hertford  v.  Iluut, 

(ff)  Sparrow  v.  Hatches,  2  Esp.  505.  1  M.  &  W.  690. 
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Ch.VIII.  s.  8. 
Sect.  S.—Besumpfion  of  Part  for  BuikUng,  &;c.  Purposes.  ^Zfrart" 

for  Build- 

Contracts  of  tenancy,  especially  for  agricultiu'al  purposes,  frequently     "  i»9,  •if 


contain  a  proviso  that  tlie  landlord  may  resume  possession  of  any 
portion  or  of  a  fixed  portion  of  the  demised  premises,  after  having 
given  notice  (usually  a  three  months'  notice)  to  the  tenant,  for  building 
or  other  purposes  mentioned  in  the  proviso,  which  entitles  the 
tenant  to  a  reduction  of  rent  in  proportion  to  the  acreage  pro- 
posed to  be  resumed  by  the  landlord.  In  the  case  of  agricultural 
tenancies  from  year  to  year,  the  proviso  is  to  a  cei-tain  extent  (see 
ante,  p.  382)  rendered  unnecessary  by  sect.  46  of  the  Agricultural 
Holdings  Act,  1883,  which  validates  notices  to  quit  part  only  at  the 
expiration  of  the  year's  notice  required  by  sect.  33  of  that  Act, 
but  may  co-exist  with  the  riglits  of  the  tenant  under  that  Act. 
Where  there  is  a  lease,  the  proviso  in  it  for  resumption  must,  it  is 
said,  be  construed  strictly  against  the  lessor  (c)  ;  but  non-compliance 
with  the  notice  will  support  an  ejectment  for  breach  of  covenant  to 
deliver  up,  if  there  be  a  proviso  for  re-entry  (./),  though  not  other- 
\vise  {fj) .  A  proviso  for  the  lessor's  son  to  take  possession  for  himself 
when  he  should  come  of  age  cannot  be  put  in  force  after  the  lapse  of 
a  reasonable  time,  and  not  after  the  lapse  of  a  year  {//) . 


Piaposes. 


Sect.  9. — Exercise  of  Option  to  determine  Lease. 

A  lease  is  often  made  for  a  term  of  years  subject  to  a  proviso  or  Form  of 
power  therein  contained,  enabling  either  (or  one)  of  the  parties  to  ^°"^^®°- 
determine  it  at  an  earlier  period  by  notice,  &c.  For  instance,  the 
lease  may  be  for  twenty-one  years,  determinable  at  the  end  of  the 
first  seven  or  fourteen  years  by  either  party  (or  by  the  lessee)  upon 
gi^-ing  [twelve]  calendar  months'  previous  notice,  &c.  (/).  Some- 
times a  proviso  of  this  sort  is  framed  very  strictly  as  regards  the 
tenant  by  making  it  a  condition  precedent  on  his  part  not  only  to 
give  the  notice,  but  also  to  pay  and  perform  all  rent  and  his  covenants. 
The  consequence  of  this  is,  that  in  case  of   any  breach  of  covenant 

(e)  Johnson  v.  Edgivare,  S;c.  K.   Co.,  35  343.    In  this  case  the  power  of  resumption 

L.  J.,  Ch.  322 ;  38  Beav.  480  ;  14  L.  T.  applied  to  the  whole  or  any  part  of  the 

45  ;   14  "W.  R.  416.     In  thi.s  case  the  pro-  land. 

viso  was  for  resumption  for  "building,  {g)  Dor  d.  TJ'Uhoii  v.  Fhillips,  2  Bing. 

planting,  accommodation,  or  otherwise,"  13  ;  9  Moore,  46  ;  2  L.  J.,  C.  P.  103  :  27 

and  Lord  Romilly,  M.R.,  held  that  it  did  R.  R.  539. 

not  apply  to  a  resumption  for  conveyance  (/;)  Ihe  v.  Sntith,  2  T.  R.  433. 

to  a  raUwav  company.  (<)  See  form  of  proviso,  post,  Appendix 

(/)  Boe'Y.  Abil,  2  M.  6:S.  541  :  15  R.  R.  B.,  Sect.  13. 
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Ch.VIII.  s.  9. 

Exercise  of 
Option  tn  de- 
termine Lease. 


Form  unci 
character  of 
Notice. 


Option 
whether  with 
Lessor  or 
Lessee. 
Daiiii  V. 
tipttrrier. 


Notice  by 
Executors, &c. 


tho  lessee  is  unable  to  determine  the  lease  at  the  end  of  the  first 
seven  or  fourteen  years,  in  pursuance  of  tlie  proviso :  his  power  to  do 
so  being  eonditional  only,  and  tho  condition  not  having  been  per- 
formed (/»•).  Such  conditions  should  be  carefully  considered,  on  behalf 
of  the  tenant,  before  the  lease  is  executed. 

Where  a  power  is  <ilven  to  a  party  to  determine  a  lease  on  giving 
a  notice  in  icrifiiuj,  he  cannot  determine  it  by  giving  a  parol 
notice  (/).  The  notice  need  not  refer  to  the  power  {lu),  but  must  end 
with  tlie  first  seven  or  fom-toen  years,  or  other  specified  period, 
according  to  the  terms  of  the  proviso,  and  not  at  any  other  time  {)i), 
and  must  be  to  quit  f/// the  demised  premises  and  not  part  only(o). 
The  landlord  may  however  reserve  to  himself  the  right  to  determine 
the  lease  by  notice  as  to  all  or  any  part  of  the  land  which  he  may 
want  for  building  purposes  (7^)  ;  and  after  the  stipulated  notice  has 
been  given,  if  possession  be  refused,  the  landlord  may  maintain 
ejectment  (ry). 

If  a  lease  be  granted  for  "  seven,  fourteen  or  twenty-one  years," 
tho  lessee  only  has  the  option  of  determining  it  at  the  end  of  the  first 
se"S'en  or  fourteen  years  (r).  But  a  demise  for  twentj'-one  years 
"  determinable  nevertheless  in  seven  or  fourteen  years  if  the  said 
parties  hereto  shall  so  think  fit,"  is  determinable  only  by  the  consent 
of  hofli  the  parties,  although  it  may  have  been  their  intention  to  give 
the  option  to  either  of  them  (.s). 

"Where  tho  demise  was  for  twenty- one  years,  and  it  was  stipulated 
that  if  either  party  should  die  before  the  end  of  the  said  term,  then 
the  heirs,  executors,  &c.,  of  the  pcvuon  .so  di/ing  should  give  twelve 
months'  notice  to  quit,  &c.,  it  was  held,  that  the  lease  could  only  be 
determined  by  twelve  months'  notice  given  by  the  representatives  of 
the  party  dying  before  the  end  of  the  term  ;  and  consequently,  that 
such  notice  given  by  the  lessor  to  the  representatives  of  the  lessee 
(who  died  during  the  term)  did  not  determine  the  lease  (i').  A  proviso 
in  a  lease  for  twenty-one  years,  that  if  either  of  the  parties  shall  be 
desirous  to  determine  it  in  seven  or  fourteen  years  it  shall  be  lawful  for 
either  of  them,  Jiin  executors  or  administrators,  so  to  do,  upon  twelve 


(A-)  Friar  v.  Grey  (in  error),  5  Exch. 
684,  .597 ;  4  H.  L.  Gas.  565  ;  Friar  v. 
Grei/,  15  Q.  B.  891  ;  Porter  v.  Shephanl, 
6 T.  R.  665  ;  Jervis  v.  Toiidinsoii,  1  H.  & N. 
195  ;  and  compare  post,  Ch.  IX.,  Sect.  2. 

(/)  £fi/r/  d.  -Srott  V.  Brnioii,  Willes,  43. 

(wi)  Gtddeus  V.  JUodd,  3  Drew.  485  ;  25 
L.  J.,  Ch.  4.51. 

{»)  Cfiflbii  V.  Martinez,  11  A.  &  E.  720; 
52  R.  R.  487;  3  P.  &  I).  386;  Birdy. 
Baker,  1  E.  &  E.  12  ;  28  L.  J.,  Q.  B.  7  ; 
Jon/sv.  Xi.ion,  1  H.  k  C.  48;  31  L.  J., 
Ex.  505  ;   Sharp  v.  Mi'tif/an,  22  Beav.  612. 

(0)  Doe  d.  Jiodd  v.  Archer,  14  East,  245, 


248  ;  12  R.  R.  509.  See  form  of  notice, 
post,  Appendix  C,  No.  8. 

(p)  See  form  of  proviso,  Appendix  B., 
Sect.  23  ;  also  form  of  notice  to  take  part, 
Id.,  Sect.  24. 

(q)  Doe  d.  Iflkon  v.  AM,  2  M.  &  S. 
541  ;  15  R.  R.  343. 

()•)  Dann  v.  Spurrier,  3  Bos.  &  P.  399, 
442  ;  7  R.  R.  797  ;  Doe  d.  TFebb  v.  Dixon, 
9  East,  15  ;  9  R.  R.  501  ;  Fal/on  v.  Robins, 
16  Ir.  Ch.  R.  422. 

f.s)  Four//  V.  Franfz,  3  H.  &  C.  458  ;  34 
L.  J.,  Ex.  G. 

[t)   Legg  d.  Scott  v.  Benion,  supra. 
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months'  notice  to  the  other  of  them,   his  heirs,  executors  or  aclmiui-  Ch.VIII.  s.  9. 
strators,  extends  hy  reasonable  intendment  to  the  derisee  of  the  lessor,     Exercise  of 
he  being  entitled  to  the  rent  and  reversion  (?^).     Where  a  lease  for  termine  Lease. 


twenty-one  years  contained  a  proviso  that  in  case  either  the  landlord 
or  tenant,  or  their  respective  heirs,  executors  or  administrators,  wished 
to  determine  it  at  the  end  of  the  first  fourteen  years,  and  should  give 
six  months'  notice  in  writing  under  hia  or  their  rcnpecfive  hands,  the 
term  shoidd  cease  :  it  was  held,  that  a  notice  to  quit  signed  by  tico 
only  of  three  executors  of  the  lessor,  to  whom  he  had  bequeathed  the 
freeholds  as  joint  tenants,  was  not  good  under  the  proviso,  although 
such  notice  purported  to  be  given  on  behalf  of  all  the  executors — the 
proviso  requiring  the  notice  to  be  given  "  under  the  respective  hands  " 
of  all  of  them  (,r). 

Notice  by  assigns,  under  the  usual  proviso  for  determination  by  Notice  by 
notice  by  lessee  or  his  assigns,  nnist  be  given  by  or  on  behalf  of  tlie     ^^^^°*^- 
person  in  whom  the  term  is  vested ;  so  that  the  first  assignee  who  has 
purchased  an  equitable  charge  created  by  a  second  assignee  by  deposit 
of  the   lease   with   the   assignments  as  a  security  for  a  loan  is  not 
entitled  to  give  the  notice  (y). 

If  the  option  be  in  the  landlord,  and  the  proviso  for  notice  should  Laudlord's 
stipulate,  not,  as  is  usual  and  proper,  that  it  should  be  left  on  the  ^^i\^"^~  f 
demised  premises,  but  that  it  should  be  delivered  to  the  tenant,  great  Notice,  when 
difficulties  may  arise.     In  Rogg  v.  Broohs  {z),  the  proviso  was  that  the  Absconds, 
lease  might  be  determined  by  the  landlord  or  his  assigns  "  delivering  Hogrj  v. 
to  the  tenant  or  his  assigns  six  months'  previous  notice  in  writing."     ' 
The  tenant  mortgaged  the  premises  by  way  of  sub-lease,  and  dis- 
appeared.    A  notice  was  sent  to  his  last  known  address,  and  also  to 
the  mortgagee,  and  was  also  left  on  the  demised  j)remises,  which  the 
mortgagee  had  sub-let.      It  was  ruled  by  Mathew,  J.,  that  these 
notices  were  ineifectual  to  support    an    action  of  ejectment  by  the 
assignee  of  the  reversion  against  the  tenant  of  the  mortgagee,  on  the 
ground  that  the  lease  provided  for  direct  service  upon  the  lessee  or 
his  assigns,  and  the  mortgagee  was  only  a  sub-tenant,  and  this  ruling 
was  confirmed  by  the  Court  of  Appeal  {z) . 

When  a  lease  has  been  determined  by  notice  pursuant  to  a  proviso  No  Bail  iu 
in  that  behalf,  and  the  landlord  brings  ejectment,  he  cannot  compel  ?^i*^'^.*^"^^!|* 
the  tenant  to  find  sm-eties  to  pay  the  costs  and  damages,  jmrsuaut  to  Notice. 

(w)  Jioe  d.  BxDtford  v.  Huijkij,  12  East,  322  ;  78  L.  T.  19,  per  Chanuell,  J. 

464;   11  R.  E,.  455.  {z)  Bojg  v.  Brooks,  15  Q.   B.   D.   256— 

{z)  Eight  d.  Fisher  v.    Cuthcll,   5  East,  C.  A.,  affirming  Mathew,  J.  ;   14  Q.  B.  D. 

491;  2  Smith,  83;  7  E.  R.  752;  recog-  475.     Perhaps  this  decision  maybe  open 

nized  and  distinguished  in  Doc  d.  Aslin  v.  to  question  on  the  ground  that  a  mort- 

Suinmcrsett,    1    B.    &   Ad.    135,    141.     See  gagee  by  demise  is  not  only  technically 

also  r«n/</- V.  lfff)Y/y,  9  M.  &  W.  770.  an    "assign,"    but    also    practically    an 

(y)  Seaward  y.  Lrcw,  67  L.  J.,   Q.  B.  assignee. 
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Ch.VIII.  s.  9.  15  ^^   i(j  Viet.  c.  7(),  s.  213  {a)  ;  nor  can  any  accruing  or  subsequent 
OpUontodc    I'ont  bo  recovered  after  any  such  determination  [l>). 

iermiiw  Lease. 


Sect.  lU. — Disvlauner  of  Lamllord'a  Title. 

Disclaimer  by       It  is  a  general  rule  that  the  tenant  commits  a  forfeitiu'e  if  ho 
Lessee/;./-        disclaim  and  deny  his  landlord's  title  (/•)•     l^nt  a  denial  by  parol  of 
Ycnys,  in-        .^  landlord's  title  does  not  cause  a  forfeiture  of  a  lease  for  a  term 
eert  liii,  whether  under  seal  or  not  (d)  ;  nor  will  payment  to  a  third 
person  of  the  rent  reserved  by  such  lease  [e).     Where  a  tenant  for 
five  years  delivered  iip  possession  of  the  demised  premises  and  of 
the  lease  in  fraud  of  his  landlord,  to  a  person  claiming  under  a 
hostile  title,  with  the  intention  of  enabling  him  to  set  up  such  title 
and  not  to  hold  under  the  lease :  it  was  held,  that  the  term  was 
thereby  forfeited  (./) .     But  that  case  turned  upon  the  fraud  of  the 
tenant,  and  can  only  be  sustained  on  that  ground.     All  the  other 
eases  in  the  books  of  forfeiture  by  disclaimer  have  been  by  matter  of 
record  (17).     Any  person  who  obtains  possession  from  the  tenant  or 
sub-tenant,  by  an  arrangement  made  with  him,  whether  by  collusion 
or  otherwise,  but  without  any  deed  of  assignment  or  sub-lease,  will 
not   be   permitted  to   defend   such   possession   by   proof   of   a  title 
aliunde,  but  will  be  estopped  from  denying  the  landlord's  title  in  like 
manner  as  the  tenant  or  sub-tenant  would  have  been  had  he  remained 
in  possession  (Ji). 
Disclaimer  by      -^  disclaimer  by  a  tenant  from  year  to  jear  of  the  title  of  his  land- 
Tenant  from    1qj.(3   op  of  the  person  for  the  time  beina:  entitled  to  the  immediate 
Virinn  v.         rcversiou  as  assignee,  heir,  devisee,  executor  or  administrator  of  the 
Moat.  landlord,  will  operate  as  a  waiver  hy  the  tenant  of  the   usual  notiee  to 

quit,  and  will  in  effect  determine  the  tenancy  at  the  election  of  the 
landlord  or  other  person  so  entitled  (/)  ;  for  "  a  notice  to  quit  is  only 
requisite  where  a  tenancy  is  admitted  on  both  sides,  and  if  a  defendant 

(a)  Doc  d.  Cardiqaii  v.  Roe,  1  D.   k  R.  &  R.    137  ;  3  L.  J.  (N.  S.),  Ex.  221  ;  4 

.510  ;  Locdi.  Cundajx.  Sharploj,  15  M.  &  W.  Tyr.  G19  ;  40  R.  R.  515. 

558.     As  to  the  e^-idence  in  such  action.  {g)  Per  Lord  Deaman,  C.J.,  in  Gregg  t. 

see  Cole,  Ejec.  399.  Wells,  10  A.  k  E.  427. 

{h)  Furnivnll  v.  Grove,  8  C.  B.,  N.  S.  {h)  J)oc  d.  JiiilUn  v.  Milh,2  A.  &  E.  17  ; 

496  ;  30  L.  J.,  C.  P.  3.  1  N.   &  M.   25  ;   41   R.  R.  364  ;  Doe  d. 

(r)  Bac.  Abr.  tit.  Zrases  and  Terms  for  JDidcn  v.  Jiurton,  9  C.   &  P.  254  ;  Doe  d. 

Years  (T.  2).  Thomas  \.  Shndu-ell,  7  Dowl.  527. 

,jv    r.       1    /->  Tf  7;     1ft   A      r  T'  (')  JOoe  d.  Bennett  v.  Long    9  C.   &  P. 

(rf)  Doe  d.  Graves  v.  Hells,  10  A.  &  E.  --;/    r,      j    /"     ;/         r-     ii\n  -n     en 

in-     CAT>    Tj    ..-o     n      J    i>       11       T-  7(3;  LJoe  d.  Oruhu  v.  uruhb,  10  J3.  &  O. 

\2i  \  oQli.  ix.4ili\  Eecs  a.  I'uncll  \'.  L-iny,  oi<-     o   t      t     t-    x)    001       n     j     run- 

^     '         ,Q  '  •"  816  ;   8  L.  J.,  K.  B.  321  ;  Doe  d.  Lnilhps 

J^orrcst,  19.  ^   Rollings,  4  C.  B.  188  ;  Doe  d.  Davies  v. 

{e)  Doe  d.  Dillon  v.  rar/.-er,  Gow,  180  ;  ^vtais,  9  M.  &  W.  48  ;   Doe  d.  Landsell  v. 

Doe  d.  Williams  v.  Pasqudli,   Peiike,  196  ;  Goivn;  17  Q.   B.  589  ;    Vivian  v.  Moat,  16 

3  R.  R.  688.  Ch.  D.  730  ;  50  L.  J.,  Ch.  331  ;  44  L.  T. 

( f)  Doe  d.  Ellenbrork  v.  Flynn.  1  C,  M.  210  :   29  W.  R.  504,  per  Fry,  J. 
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denies  the  tenancy  there  can  be  no  necessity  to  end  that  which  he  Ch.VIII.s.io. 
says  has  no  existence"  (Ic).  pisciaimer 

•^      ,  .  ^    ^   '  .  uf  Landlord's 

It  is  sometimes  a  nice  question  whether  what  has  taken  place  does        Title. 
or  does  not  amount  to  a  disclaimer  of  the  tenancy.     It  is  difficult,  if  What 
not  impossible,  to  reconcile  all  the  cases  on  this  point.     But  the  '^^^^^.^'^  *''  ^ 

^  '  ,  ^  Disclaimer. 

result  of  them  seems  to  be,  that  if  a  tenant  from  year  to  year  use 
any  expressions  which,  being  reasonably  construed  with  reference  to 
the  circumstances  under  which  they  w'ere  uttered  or  written,  amount 
to  a  denial  of  the  existence  of  any  tenancy  as  between  him  and  the 
claimant,  such  expressions  amount  to  a  disclaimer,  and  render  a 
notice  to  quit  unnecessary  (/).  On  the  other  hand,  if  the  expressions 
used  cannot  under  the  circumstances  be  reasonably  construed  to 
amount  to  such  a  denial,  they  will  not  operate  as  a  disclaimer  nor 
render  a  notice  to  quit  unnecessary  [m) .  In  order  to  make  either 
a  verbal  or  written  disclaimer  sufficient,  it  must  amount  to  a  direct 
nqmdiation  of  the  relation  of  landlord  and  tenant,  or  to  a  distinct  claim 
to  hold  possession  of  the  estate  upon  a  ground  wholly  inconsistent 
with  that  relation,  which  by  necessary  implication  is  a  repudiation  of 
it  {n) .  A  disclaimer,  as  the  word  imports,  must  be  a  renunciation 
by  the  party  of  his  character  of  tenant,  either  by  setting  up  a  title 
in  another  or  by  claiming  title  in  himself  (o)  ;  and  it  was  held  to  be  a 
disclaimer  where  the  tenant  wrote  a  letter  disputing  the  landlord's 
right  to  raise  the  rent,  but  offering  to  pay  a  customary  rent,  as  beiug 
all  that  the  tenant  was  liable  to  pay  {p).  But  a  very  slight  matter, 
not  really  intended  as  a  repudiation,  will  sometimes  be  construed  as 
a  repudiation,  in  order  to  defeat  an  objection  of  a  technical  natiue  (q). 

A  refusal  to  pay  rent  to  a  devisee  in  a  will  which  is  contested  is  not  Refusal  to 
a  disavowal  of  the  title  of  such  de\isee.  But  where  the  defendant  ^^^  "^®°** 
held  premises  under  a  tenant  for  life,  on  whose  death  possession  was 
claimed  and  rent  demanded  by  the  heir  at  law  of  the  devisor  ;  where- 
upon the  defendant  wrote  to  the  attorney  of  the  heir  at  law,  stating 
that  he  held  as  tenant  to  J.  S.  (the  husband  of  the  tenant  for  life)  in 
right  of  his  wife ;  that  he  had  never  considered  the  claimant  as  the 

{k)  Per  Best,  C.J.,  in  Doe  d.  Calvert  v.  E,.   E,.   615  :  Doe  d.   ll'i/llains  v.  Cooper,  1 

Frowd,  4  Bing.  560  ;  29  R.  R.  624  ;  Doe  M.  &  G.  135  ;   1  Scott,  N.  R.  36  ;  T)oc  d. 

d.  Phillips  V.  EolUnqs,  4  C.   B.  188,  200  ;  IFilliams  v.  Fa.sq>wli,  Peake,  259;  3  R.  R. 

Doe  d.  Jrffcrics  v.  Whittick,  Gow,  195  ;   21  688  ;  Hunt  y.  Al/r/ood,  10  C.  B.,  N.  S.  253  ; 

R.  R.  828.  Jont's  v.  Mills,  Id.  788. 

(0  Doe  d.  Calvert  y.Froird,iBmg.  560;  (w)  Do"  d.  Grci/ \.  Stnnion,  1   M.   &  W. 

29  R.  R.  624  ;  Doe  d.  Grubb  v.  Grabb,  10  695,  703  ;  46  R.  R.  464  ;  Doe  d.  WiUianis 

B.  &  C.  816  ;  Doc  d.  Bennett  v.  Long,  9  C.  v.    Cooper,  Hunt  v.  AlJtjood,   and  Jones  v. 

&  P.  773  ;  Doc  d.  Hughes  v.  Bueknell,  8  C.  Mills,  supra. 

k  P.  566  ;  Doc  d.  Whitehead  v.  Pitiman,  2  [o)  Per  Tindal,  C.J.,  in  Doe  d.  Williams 

N.   &  M.  673  ;  Doe  d.  Davics  v.  Evans,  9  v.  Cooper,  1   M.  &  G.  135  ;   Jones  v.  Mills, 

M.   &  W.  48  ;  F)oe  d.  Phillips  v.  Pollings,  10  C.  B.,  N.  S.  788,  79G,  801  ;    Vivian  v. 

4  C.  B.  188,  200  ;  Doe  d.  Lanclsell  v.  Gower,  Moat,  44  L.  T.  210. 

17  Q.  B.  589.  (/;)    Vivian  v.  Mv((f,  ubi  supra. 

()»)  Doe  d.  Lewis  v.  Earl  Cawdor,  1  C,  {q)  Doe  d.  Daries  v.  Evans,  9  M.  t<i:  W. 

M.  &  R.  398  ;  3  L,  J.  (N.  S.),  Ex.  39  ;  40  48. 
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Title. 


Cu.VIII.s.io.  landlord  of  the  house;  und  that  lie  should  be  ready  to  pay  the  arrears 
Disclaimer  by  to  any  pcrsou  wlio  should  he  proved  to  be  hen-  at  law ;  but  that  he 
Laiiiiinrd's  must  decline  taking  upon  himself  to  decide  upou  the  claim  made  on 
liim  witliout  more  satisfactory  proof  in  a  legal  manner :  it  was  held, 
that  tliis  letter  amounted  to  a  disclaimer  of  the  title  of  the  heir  at 
law,  and  that  he  might  maintain  ejectment  against  the  tenant  without 
giving  him  a  previous  notice  to  quit  {>•).  A  remainderman,  after 
the  death  of  tenant  for  life  who  had  made  a  voidable  lease,  applied 
for  rent  to  the  tenant,  who  at  first  did  not  refuse  to  pay,  but  after 
some  negotiation  did  so,  saying  that  he  understood  tliat  anotlier 
person  was  entitled  to  the  estate  :  held,  that  the  remaindermau  might 
maintain  ejectment  without  notice  to  quit  or  demand  of  possession, 
there  being  a  disclaimer  of  the  remainderman's  title  (.s) .  Where 
several  persons  joined  in  letting  land,  and  it  was  agreed  that  the 
rent  should  be  paid  to  an  agent  for  them,  and  afterwards  one  of  the 
lessors,  to  whom  alone  in  fact  the  land  belonged,  demanded  rent  of 
the  tenant,  who  said  "  you  are  not  my  landlord  "  :  it  was  left  to  the 
jury  to  say  whether  he  intended  that  the  relation  of  landlord  and 
tenant  did  not  exist  between  them  or  merely  that  the  rent  was  to  be 
paid  to  the  agent  {t).  An  attornment  by  a  tenant  from  year  to  year 
to  a  third  person  amounts  to  such  a  disclaimer  of  the  landlord's 
title  as  will  enable  him  to  maintain  ejectment  without  any  notice  to 
quit  {u).  "  I  have  no  rent  for  you,  because  A.  B.  has  ordered  me  to 
pay  none."  This  is  evidence  of  a  disclaimer  of  the  tenancy  {x).  In 
another  case  the  defendant  had  for  several  years  occupied  a  cottage  as 
tenant  from  week  to  week  to  one  M.,  and  after  the  death  of  M.  the 
defendant  continued  to  pay  his  rent  weekly  to  certain  persons  to 
whom  M.  had  devised  the  premises.  The  devise  being  discovered  to 
be  void  by  reason  of  the  Mortmain  Act,  the  heir  at  law  of  M.,  by  his 
airent,  demanded  the  rent.  The  defendant  said  that  he  had  received 
notice  from  flic  other  pari  n  and  vonld  not  pay  any  more  rent  until  he 
kneiv  who  was  the  right  oirncr.  It  was  held,  that  this  did  not  amount 
to  a  disclaimer  or  repudiation  of  the  title  of  the  heir  at  law  so  as  to 
entitle  him  to  eject  the  defendant  without  any  notice  to  quit  {y). 

Where  a  disclaimer  is  relied  on,  it  must  appear  to  have  been  made 
before  or  on  the  day  mentioned  in  the  writ  of  ejectment  as  the  time 
when  the  claimant  was  entitled  to  possession  {z).  But  where  the 
defendant  by  his  agent,  on  26th  June,  answered  an  application  for 
rent  by  saying  that  his  "  connection  as  tenant  with  the  late  John 


Date  of 
Disclaimer 


(r)  Dor  d.    Culvert  v.    Fraud,   4   Bing. 

657  ;  1  Moo.  &  P.  480  ;  29  R.  R.  624. 

(«)  Doe  d.  Fhillips  v.  Rollings,  4  C.  B. 
188. 

{t)  Doe  d.  Bouictt  v.  Long,  9  C.  &  P. 
773. 

(«)  Throgniortcn  v.  Whelpdale,  Bull.  N.  P. 


90  ;  Cole,  Ejec.  42. 

(.*•)  Doc  d.  Whitehead  v.  Pittman,  2 
N.  &  M.  673. 

(//)  Joncn  V.  Milh,  10  C.  B.,  N.  S.  788. 

(:;)  Doe  d.  Leivis  v.  Earl  Caivdor,  1 
C,  M.  &  R.  389;  4  Tyr.  852;  Doe  d. 
Bennett  v.  Lot)g,  9  C.  &  P.  773. 
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Grubb,  Esq.  (through  whom  the  plaintiff  derived  his  title),  has  ceaml  Cn.VLir.s.io. 
for  several  years,  and  that  he  now  pays  his  rent  to  his  brother  "  ;  this   Disclaimer  h>j 

1     n  1  •  T  •      1     •  f.       •   1  Tenant  of 

was  held  to  be  evidence  of  a  disclaimer  of  title  before  the  1st  May     Landiorcrs 

(on  which  day  the  demise  was  laid  in  the  ejectment),  and  rendered   '-1 

any  notice  to  quit  unnecessary  {a).  In  ejectment  against  two  persons 
as  landlord  and  tenant,  an  admission  hj  the  tenant,  after  action 
brought,  of  an  attornment  by  him  to  the  landlord  having  taken  place 
before  the  day  from  which  possession  was  claimed  in  the  ejectment, 
was  held  sufficient  evidence  of  a  disclaimer  as  as^ainst  both  the 
defendants  [h). 

A  disclaimer  may  be  waived  by  any  act  of  the  landlord  acknow-  Waiver  of 
ledging  the  party  as  his  tenant  at  a  later  period,  as  by  a  distress  for     ^^^  aimer, 
subsequent  rent  (c*). 


Sect.  II.— Death. 


A  tenancy  does  not  determine  by  the  death  of  the  lessee,  but  will  Death  of 
vest  in  his  legal  personal  representatives,  who  are  entitled  to  give  or  Tenant, 
receive  the  usual  notice  to  quit  (r/).      So  it  will  not  determine  by  the  Landlord, 
death  of  the  lessor  {e),  unless  he  was  only  a  tenant  for  his  own  life, 
and  the  demise  was  not  made  in  piu'suance  of  any  power  or  statute  (/). 
And  even  in  such  case  the  tenant,  if  the  holding  be  agricultiu-al,  is 
entitled    (in  lieu  of  emblements  {(j)  )   to  hold  the  demised  premises 
until  the  end  of  the  then  current  year  of  the  tenancy  [h) . 

Sometimes  a  lease  is  granted  for  a  certain  term  of  years,  if  the  when  the 
lessee  shall  so  long  live  ;  in  which  case  it  will  determine  either  at  the  ^^^'."^  ^j^ 
end  of  the  specified  term  or  upon  the  death  of  the  lessee,  which  shall  ditionally. 
first  happen  (/) . 

When  a  person  holds  for  the  term  of  another's  life  he  is  called  Death  of 
tenant  pur  autre  vie  ;  leases  made  by  him  of  course  determine  on  the  ^^^'^^^  1^^  '^'^^• 
death  of  the  cestui  que  vie,  or  person  for  whose  life  he  holds,  or  at  the 
end  of  the  then  cm-rent  year  of  the  tenancy  (/.•)  :  but  not  on  his  own 
death ;  and  a  lease  by  him  may  be  made  to  commence  on  his  own 
death  {k) .  We  have  already  considered  how  a  tenant  pur  autre  vie 
may  be  compelled  to  produce  his  cestui  que  vie,  if  living  (/.•). 

(rt)  Doe  d.   Gnibb  v.  Grubb,  10  B.  &  C.  [c)  Maddon  d.  Baker  v.  White,  2  T.  R. 

816.  159  ;  1  R.  E,.  453. 

(*)  Boc  d.  Mce  v.  Litherland,  4  A.  &  E.  (/)  Boedi.  ThomasY.  Roberts,  16M.  &W. 

784.  778  ;  Boe  d.  Kirbij  v.  Carter,  Ry.  &  Moo. 

[c)  Boe  d.  Bavid  v.  WiUiams,  7  C  &  P.  237. 

322;  48R.  R.  789.  ig\  Xgjjy   y_    Webber,    11    Ir.   Com.   L. 

{d}  MacJcaijY.  Mackreth,   4  Doug-.   213;  Rep   57 

BoeA.Shorey.  Porter, ^T.'R.U;   1  R.  R.  ,,'    ,  ,'    c     i .-   -vr-  .          o- 

626  ;    Parker  d.     Walker   v.    Co>i,tabIe,    3  .  ^^'^   ^/.    \  \  ^t   ;   ""■        '    ''    ^  '   P°'^' 

Wil8.  25  ;  Jan>es  y.  Bean,  11  Ves.   391  ;  8  Appendix  A.,  Sect.  5. 

R.   R.    178  ;    Boe  d.    IfiiU  v.    Wood,    14  (»)  ^^ite,  Ch.  IV.,  Sect.  3. 

M.  &  W.  682.  (/•)  Ante,  Ch.  I.,  Sect.  5. 
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Sect.  1. — Covenant><  to  Iioieir — ir/ict/ier  j^erjicfuai  or  not. 

Some  nice  points  occiu'  in  the  books  concerning  tlie  construction 
of  covenants  for  the  renewal  of  leases :  the  question  in  general  being 
whether  the  renewed  lease  is  to  contain  a  similar  covenant  for 
renewal,  so  giving  a  right  of  renewal  for  ever.  Covenants  for  renewal 
of  leases  are  considered  as  real  agreements,  and  go  with  the  land, 
and  therefore  will  affect  even  the  legal  interest  of  those  who  take  the 
estate  with  notice  of  such  leases  and  covenants  (ci)  :  but  a  covenant 
for  perpetual  renewal,  entered  into  by  a  person  having  a  limited 
interest  in  lands,  does  not  bind  the  estate ;  and  therefore,  if  his 
assignee  acquire  the  inheritance,  it  is  not  bound  by  the  covenant  {b). 
A  covenant  for  renewal,  which  is  so  framed  as  to  create  a  perpetuity 
in  the  lieirs  of  the  body  of  a  particular  person,  is  invalid  {c). 

It  has  been  already  stated  that  a  covenant  for  renewal  runs  both 
with  the  reversion  and  the  land  {d)  ;  but  a  covenant  by  a  lessor  who 
was  himself  an  underlessoe  to  grant  an  extended  term  to  his  lessee  in 
event  of  the  lessor  himself  obtaining  an  extended  term  from  the 
freeholder  is  merely  personal,  not  being  a  covenant  for  renewal 
strictly  so  called  {r). 

The  leaning  of  the  Courts  is  against  perpetual  renewals  (./) ;  and 
therefore,  in  order  to  establish  this  construction,  the  intention  must 


{(i)  Earl  of  Shclburne  v.  BidchtlpK,  6 
Pro.  P.  C.  363. 

[b)  £>■(■>■€ toil  V.  Titohci/,  SJr.Ch.  R.  190  ; 
Postlcthirnitc  v.  Zeivthicaitr,  2  J.  &  H. 
237  ;  31  L.  J.,  Ch.  584  ;  and  see  Trumper 
V.  Trumper,  L.  E,.,  14  Eq.  295  ;  41  L.  J., 
Ch.  295. 

((•)  Hope  v.  UTiiyor,  ^-c.  of  Gloucexfcr,   7 


De  Gex,  M.  &  a.  647  ;  25  L.  J.,  Ch.  145. 

{d)  Ante,  p.  185. 

{r)  Mnllrrv.  Trafford,  [1901]  1  Ch,  54; 
70  L.  J.,  Ch.  72;  49  W.  E.  132,  per 
Farwell,  J. 

(/)  Baijnham  v.  Gut/ s  Ilotpifnl,  3  Ves. 
298  ;  3  R.  R.  96. 
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be  miequl vocally  expressed,  aud  a  proviso  in  general  terms,  that  tlie  Ch.  IX.Sec.i. 
lease  to  be  ^ranted  shall  contain  the  same  covenants  and  agreements  ,    -Renewal 

c>  ^    _  '^  {whether  Core- 

as  the  lease  containing  the  covenant,  has  been  repeatedly  held  not      nantsper- 

to   extend   to   the   covenant   for   renewal  {(/) .     An   agreement  in  a '- — . 

lease  for  lives,  that  upon  the  renewing  or  inserting  of  any  life  or 
lives,  a  certain  sum  shall  be  paid  by  the  lessee,  his  heii-s  and  assigns, 
to  the  lessor,  his  heirs  and  assigns,  does  not  amount  to  a  covenant 
for  perpetual  renewal  (//).  A  covenant  in  a  lease  of  land  for  ninety- 
eight  years,  that  the  lessor  will  from  time  to  time  renew  the  lease, 
aud  perfect  such  other  assurances  as  the  lessee  should  reasonably 
require  for  strengthening,  confirming  and  sure-making  the  demised 
premises,  at  such  rents,  and  under  such  covenants  and  conditions, 
as  in  the  lease  were  contained,  is  not  a  covenant  for  perpetual 
renewal  (/).  Where  one,  in  consideration  of  5/.  8s.  in  natm-e  of  a 
fine,  and  of  a  yearly  rent  of  6s.  9d.,  demised  certain  ground,  with 
the  buildings,  &c.,  for  twenty-one  years,  with  a  proviso  for  distress 
if  the  rent  were  in  arrear  for  f om^teen  days ;  and  the  lessor 
covenanted  at  the  end  of  eighteen  years  of  the  term,  or  before,  on 
request  of  the  lessee,  to  grant  a  new  lease  of  the  premises  "  for  the 
like  fine,  for  the  like  term  of  twenty-one  years,  at  the  like  yearly 
rent,  with  all  covenants,  grants,  and  articles,  as  in  that  indenture 
were  contained : "  it  was  held,  that  this  covenant  was  satisfied  by 
the  tender  of  a  new  lease  for  twenty-one  years,  containing  all  the 
former  covenants  except  the  covenant  for  future  renewal  (/.•) .  Where 
a  lessor  covenanted  to  renew  the  lease  at  the  request  of  the  lessee 
within  the  term ;  and  the  lessee  did  not  request,  but  his  executors 
did ;  Lord  Macclesfield,  C,  ordered  the  lessor  to  renew  the  demise 
of  the  premises  for  twenty-one  years,  that  being  the  usual  term, 
but  said  that  though  the  new  lease  was  to  be  made  on  the  same 
covenants,  yet  that  that  did  not  take  in  a  covenant  for  renewing  (/) .  In 
another  case,  premises  were  demised  for  thi'ee  lives  and  for  twenty- 
one  years  after  the  death  of  the  last  survivor :  the  lessor  covenanted 
with  the  lessee  that  if  he  should  lose  a  life  and  think  proper  to  have 
a  new  life  put  in,  then,  within  six  months  after  the  death  of  the  first 
life,  and  so  on  continuing  the  term  and  estate  thereby  demised,  the 
lessor  would  put  in  a  new  life :  it  was  held,  that  the  lessee  had 
power  to  introduce  one  new  life  only,  and  that  one  in  the  place  of 
the  first  life  dropping,  but  with  a  new  term  of  twenty-one  years, 
commencing  with  the  death  of  the  survivor  of  the  two  survivors  and 
the  new  life  {m). 

{g)  4  Jarm.  Prec.  394(3rded.)  ;   Tritton  {k)  Igr/ulden   v.   J/Wy,    7   East,    237;  2 

V.  Foote,  2  Bro.  C.  C.  636  ;  2  Cox,  174.  New  R."449  ;  9  Ves.  331. 

[h)  Smiith  V.  Kangle,  7  CI.  &  Fin.  405  ;  ,    ?  ^'t.Ji  ^I'T"'^   ^   ^-  '^°''-   ^^^  ' 

1  West   184.  but  see  3  Atk.  448. 

'        "  (w)    WalwesJeij  v.  PilJcington,  35   Beav. 

(i)  Browne  v.  Tighe,  2  CI,  &  Fin.  396.  362. 
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Cii  vp.  IX. — Rent^.wal  of  Leases. 


Ch.  IX.Sec.I 
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Lease  for 
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Lewis  V. 
Stephenson. 
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one  of  two 
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Breach  of 
Covenant  to 
"  endeavour" 
to  Renew. 


Also  ill  S/riiihiinic  v.  Milhtoii  {)/)  a  rig-lit  of  renewal  was  held  not 
to  be  perpetual,  but  to  be  a  right  of  renewal  as  often  as  any  of  three 
lives  should  drop,  but  the  covenant  in  this  case  was  so  special,  that 
a  reference  thereto  is  considered  sufficient. 

But  although  prima  facie  a  lessor  is  not  taken  to  have  intended  to 
enter  into  a  covenant  for  perpetual  renewal,  if  there  are  in  the  lease 
expressions  indicative  of  such  an  intention,  the  High  Court  will  give 
effect  thereto  (o).  Thus,  where  a  lease  for  lives  contained  a  covenant 
on  the  death  of  either  of  the  cestui  que  vies  to  execute  a  renewed 
lease  at  the  same  rent,  and  subject  to  the  same  covenants,  "includ- 
ing this  present  covenant,"  it  was  held  that  this  was  a  covenant  for 
perpetual  renewal,  and  that  the  lessee  was  entitled  to  have  inserted  in 
the  renewed  lease  a  covenant  for  renewal  totidem  verbis  with  that  con- 
tained in  the  original  lease,  but  with  the  name  of  the  new  cestui  que 
vie  substituted  for  that  of  the  deceased  {p).  It  was  once  held  that  a 
lessor  and  his  ancestors  had,  by  their  own  acts  of  successive  renewals, 
construed  a  covenant  in  a  lease  for  lives  to  be  for  a  perpetual  renewal, 
and  that  he  was  therefore  bound  by  it  {q) .  But  in  a  subsequent  case 
this  method  of  construing  the  covenant  by  the  equivocal  acts  of  the 
parties  was  repudiated  (r). 

In  Letcis  v.  Sfephenson  there  was  a  lease  of  stabling  for  three  years, 
"with  option  of  renewal."  At  the  end  of  the  three  years  the  assignee 
of  the  lessor  sued  in  ejectment,  and  the  lessee  set  up  a  right  of  con- 
tinued possession  on  the  ground  of  an  application  for  renewal  in 
March,  the  tenancy  expiring  on  June  24th.  Bruce,  J.,  after  review- 
ing the  cases,  gave  judgment  for  the  defendant  on  the  ground  that 
there  was  a  title  to  renewal  for  another  similar  tenancy  for  three 
years  by  application  made  within  a  reasonable  time,  and  decreed 
specific  performance  accordingly  (.s). 

One  of  two  lessees  has  no  single  right  of  renewal  (/). 

If  a  lease  for  ninety-nine  years,  determinable  on  three  lives,  be 
conveyed  in  trust  for  A.  for  life,  and  A.  covenant  to  use  his  utmost 
endeavours,  as  often  as  any  of  the  persons  on  whose  lives  the 
premises  are  held  shall  die,  to  renew  the  same  by  purchasing  of  the 
lord  of  the  fee  a  new  life  in  the  room  of  such  as  shall  fail,  it  is  no 
breach  of  the  covenant  if,  upon  one  of  the  lives  failing,  he  procure  a 


(w)  Swinhurve  v.  Milhiirn.  9  App.  Cas. 
844  ;  54  L.  J.,  Q.  B.  6. 

(o)  Harey.  Burr/ess,  4  K.  &  J.  45  ;  27 
L.  J.,  Ch.  86 ;  Bridges  v.  Uitchcock,  1 
Bro.  P.  C.  522;  Furnival  v.  Crcive,  3 
Atk.  83. 

(/>)  Hare  v.  Burges*,  Bupra. 

(q)  Cook  V.  Booth,  Cowp.  819. 

()•)  Bai/iiham  v.  Gi'i/\'i  Hospital,  3  Ves. 
298  :  3  R.  R.  96  ;  Fatoii  v.  Li/oh,  Id.  694  ; 


Igguklen  v.  May,  9  Ves.  331 ;  7  East,  237  ; 
2  iSTew  R.  449. 

(s)  Lewis  V.  Stephenson,  69  L.  J.,  Q.  B. 
296  ;  78  L.  T.  165.  It  is  to  be  observed  that 
what  is  a  "  reasonable  time  ' '  for  exercise 
of  option  to  renew  is  a  pure  question  of 
fact,  and  that  it  is  very  unsafe  to  leave 
the  date  for  its  exercise  unstated. 

{t)  Finch  V.  TJnderKood,  45  L.  J.,  Cli. 
522;  infra,  p.  418,  n.  (i). 
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renewal  upon  his  own  life  (ii).     A  sum  falling  short  of  three  years'  Ch,  IX.Sec.1. 

annual  value  of  premises,  calculated  on  the  rack-rent,  was  held  to  be  /„.;;^J//g"*^Lv- 

not  an  um'easonable  fine  for  the  renewal  of  a  lease  by  the  Duchy  of  nantsper- 
Cornwall ;  so  that  the  lessee,  having  covenanted  in  a  sub-lease  to  do 


his  utmost  endeavours  to  procure  a  renewal  of  the  letters-patent  on 
either  of  three  cestui  que  vies  dying,  committed  no  breach  of  covenant 
by  not  paying  such  a  fine  demanded  for  a  renewal  [x). 

Under  a  trust  to  renew  leases  out  of  the  rents,  issues,  and  profits,  Trust  for 
followed  by  a  power  to  mortgage  in  case,  from  any  cause,  the  money  ^eii^"^^^- 
wanted  to  pay  the  fines  should  not  be  produced  by  the  ways  and 
means  aforesaid,  it  was  held  that,  the  rents  being  sufficient  for  that 
purpose,  the  fines  ought  to  be  paid  out  of  the  income  (//) .     A  trust 
for  renewal  fails  if  renewal  be  impossible  [z).  , 

A  covenant  for  renewal  "  at  the  costs  of  the  lessee,"  on  payment  of  Renewal  at 
a  fine  calculated  on  a  table  of  value,  to  be  determined  at  the  option  Lessee." 
of  the  lessee  by  arbitration,  includes  ordinary  conveyancing  costs, 
such  as  drawing,  settling,  and  completing,  and  does  not  saddle  the  i 

lessee  with  the  cost  of  an  arbitration  {a) . 


Sect.  2.— Forfeiture  of  Right  to  ReneiD. 

Where  it  was  covenanted  that  the  lessor  would  renew  whenever  Forfeiture  of 
any  life  or  lives  di'opped,  provided  that  if  the  lessee,  his  executors  or  ^lo^*  to 
administrators,  upon  or  after  the  dropping  of  any  life  or  lives,  should  applying  in 
refuse  or  neglect  to  renew  the  said  lease,  or  make  application  therein,    ^^^' 
or  tender  such  new  lease,  and  pay  or  tender  a  certain  fine,  then  the 
indenture  should  be  void ;   it  was  held,  that  the  lessee  forfeited  his 
right  of  renewal  by  not  applying  when  the  first  life  dropped  {h) .    But 
where  a  lease,  for  sixty- one  years,  of  house  property  contained  a 
covenant  that  the  lessee  might  renew,  on  certain  terms,  at  the  end 
of  each  and  every  term  of  fourteen  years,  on  giving  ten  days'  notice 
of  such  his  desire ;    and  the  lessee,  or  those  claiming   under  him, 
continued  in  possession  after  the  two  first  terms  of  fourteen  years 
each  had  expired,  and  then,  before  the  expiration  of  the  third  four- 
teen years,  desu-ed  to  renew  :  held,  that  the  lessee  was  not  precluded, 
by  his  not  having  given  notice  earlier,  from  claiming  his  right  to 

(m)  Scudamoyev.  Stratton,  1  Bos.  &  P.  455.  {(i)  Mostyn  {Lord)  v.  Fitzsiinmoiis,  [1902] 

(.r)  Simpson  v.  Clai/ton,   4  Bing.  N.   C.  1   K.   B.   512  ;  71   L.  J.,  K.  B.  89,  per 

758;   6  Scott,   469;    1    Am.   '299;   2  Jur.  Wright,  J.,  holding  also  that  an  umpire 

892  ;  8  L.  J.  (N.  S.),  C.  P.  59  ;  44  P.  P.  may  deal  with  such  costs  under  the  Arbi- 

841.     As  to  abolition,  in  1863,  of  future  tration  Act,  1889. 
leasesforlivesin  the  Duchy,  seep.  19,  ante.  (b)  Baynham-v.  Gtty^s  Hospital,    3  Ves. 

(y)  Solhy  v.  Wood,  29  Beav.  482.  295  ;  3  R.  R.  96  ;  Eaton  v.  Lyon,  3  Ves. 

(«)  Maddy  v.  Hah,  45  L.  J.,  Ch.  791.  690. 

l.t.  27 
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CiiAr.  IX. — Reneaval  of  Leases. 


Ch.  IX.Sec.2. 

Renewal 

{Forfeititrc  of 

liight  to). 

By  not  apply- 
ing' in  time — 
coiitimird. 


Forfeiture  of 
Right  to 
Renewal  by 
Non -per- 
formance of 
Covenants. 
Finch  V. 
Underwood. 


liavG  a  renewed  lease  in  the  terms  of  tlio  covenant  (r).  A  covenant 
in  a  corporation  lease  to  renew  upon  the  falling  in  "  of  one  life  for 
ever "  cannot  bo  cxtenclccl  to  the  case  where  two  are  suffered  to 
fall  in,  althougli  a  compensation  be  offered  {<I).  AVhere  A.  and  B. 
covenanted  in  a  lease  for  sixty-one  years,  that  at  any  time  within 
one  year  after  the  expiration  of  twenty  years  of  that  term,  upon  the 
request  of  the  lessee  and  his  paying  6/.  to  the  lessors,  they  would 
execute  another  lease  of  the  premises  for  the  further  term  of  twenty 
years,  to  commence  fi'om  the  expiration  of  the  said  term  of  sixty-one 
years,  &c.,  and  so  in  like  manner  at  the  end  of  every  twenty  years 
during  the  said  term  of  sixty-one  years,  for  the  like  consideration 
and  upon  the  like  request,  would  execute  another  lease  for  the 
further  term  of  twenty  years,  &c.,  to  commence  at  the  expiration  of 
the  term  then  last  before  granted,  &c. :  it  was  held  that,  under  this 
covenant,  the  lessee  could  not  claim  a  further  term  at  the  end  of 
the  last  term  of  twenty  years  in  the  lease  where  he  had  omitted  to 
claim  a  further  term  at  the  end  of  the  first  and  second  twenty  years 
in  the  lease  (e).  Where  a  lease  renewable  for  ever  had  expired  by 
the  dropping  of  the  lives,  so  that,  in  fact,  only  a  tenancy  from  year 
to  year  existed ;  but  the  owner  in  fee  of  the  land,  the  tenants  and 
theii"  siib-tenants,  had  all  been  acting  for  years  on  the  terms  of  the 
lease,  which  was  at  length  duly  renewed  ;  held,  that  no  one  of  them 
could  subsequently  set  up  in  equity  claims  adverse  to  the  several 
characters  they  bore  under  such  lease  and  the  sub-lease  (/). 

Where  the  lessee  has  not  performed  his  covenants  to  repair  and 
insure,  the  Court  will  not  decree  a  specific  performance  of  a  perpetual 
covenant  to  renew  "  provided  the  rent  should  have  been  paid  and  the 
covenants  kept  "  {g).  So  where  the  covenant  was  to  renew  at  the  end 
of  the  term  "if  it  should  not  be  sooner  determined  by  the  lessee's 
acts  or  defaults  "  (A) .  The  covenant  to  renew  in  case  the  lessee's 
covenants  arc  duly  performed  is  construed  strictly  against  the  lessee, 
and  will  not  be  specifically  enforced  if  the  lessor  have  a  right  of  action 
for  the  breach  of  covenant  to  repair,  although  the  want  of  repair  be 
but  small.  If  there  be  any  repairs  wanted  at  all,  the  lessee  should 
have  them  done  before  applying  to  the  Com"t.  This  was  held  in 
Finch  Y.  Undericood  {i) .  In  Bant  in  y.  BidiccU{k),  the  same  strictness 
was  observed.     There  tlie  covenants  were  by  the  lessee  to  paint  inside 


{c)  Bngg  v.  Midland  H.  Co.,   L.  R,,  4  (a)  Job  v.  Banister,  2  Kay  &  J.  374  ;  26 

Eq.  310,  313  ;  36  L.  J.,  Ch.  440.         '  L.  J.,  Ch.  125. 

(rf)  3  Bro.  C.  C.  529.  (/')  Thompson  v.  Gtiyon,  5  Sim.  65  ;  cited 

(e)  Itubery  \.  Jervoise,    1  T.   R     '''^O  •   1        2  K.  &  J.  381. 

R  R    191  <>«    ,    '  i.    ti.   ^-J  ,   1  ^.j  p.^^.^j^  ^    Undern-ood,  2  Ch.  D.  310; 

■      ■        ■  45  L.  J.,  Ch.  622  ;  34  L.  T.  779— C.  A. 

(/)  ArchhoU  v.  Setdly,  9  H.  L.   Cas.  (A)  Bastin  v.  Bidwell,  18  Ch.  D.  238; 

360.  44  L. T.  742. 
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and  outside  at  certain  fixed  periods,  and  by  the  lessor  that  the  lessee  Ch.  IX.Sec.2. 
should  be  entitled,  "  on  g'ivinw  six  months'  notice  before  the  expiration    .J^'l'^}!-'"^   . 

'  °  <->  J-  {Forfeiture  of 

of  the  term,"  to  have  a  fiu'ther  lease  "upon  the  lessee  paying  the  iHght  to). 
rent  and  performing  and  observing  the  covenants  of  this  present 
lease,"  Neither  when  tlie  six  months'  notice  was  given  nor  when  it 
expired  had  the  requisite  painting  been  completed.  Kay,  J.,  held 
that  the  j)erformance  of  the  covenant  to  paint  was  a  condition  prece- 
dent to  the  right  of  renewal,  but  left  the  point  open  whether  the 
condition  would  have  been  complied  with  if  the  painting  had  been 
completed  at  the  time  that  the  notice  was  given. 

One  of  two  lessees  has  no  single  right  of  renewal  (/) .  No  Eenewal 

to  one  of  two 

Where  there  was  a  lease  for  twenty-one  years  at  1/.  rent,  with  a  Lessees. 
covenant  to  the  tenant  to  renew  from  twenty-one  years  to  twenty-one 
years,  to  make  up  ninety-nine  years ;  and  at  the  expiration  of  the  first 
term  an  arrear  of  rent  being  due,  and  no  application  being  made  for 
a  renewal,  the  lessor  brought  an  ejectment  and  obtained  judgment  and 
possession ;  on  a  bill  filed  in  Chancery,  a  renewal  was  decreed,  on 
payment  of  the  rent  in  arrear  and  interest ;  the  delay  being  accounted 
for,  and  there  being  no  neglect  on  the  part  of  the  lessee,  or  prejudice 
to  the  lessor  {m). 

A.  agreed  to  let  premises  to  B.  for  three  years,  and  at  the  expira-  When  Option 
tion  of  that  term  to  grant  him  a  lease  for  an  extended  term.     A.  died,  *oi;  Renewal 

.  ,  ,  '  not  Deter- 

and  three  years  having  expired  B.  continued  to  hold  on  under  A.'s  mined, 
executors  for  four  years  without  asking  for  a  lease.    He  then  required 
a  lease  :  held,  that  B.'s  oj^tion  had  not  determined,  and  that  he  was 
entitled  to  the  extension  of  the  term  {n). 


the  Case  of 
Minors,  &;c. 


ft 


Sect.  8. — Renewal  hy  Minors,  Liinafics  and  Married  Women. 

Where  guardians  and  minors,  married  women  and  infants  are  con-  Renewal  in 
cerned,  and  a  renewal  of  leases  is  required,  existing  leases  may  be 
surrendered  and  new  leases  granted  b}''  direction  of  the  Chancery 
Division  of  the  High  Court  (o).  The  Lunacy  Eegulation  Act,  1853 
(16  &  17  Vict.  c.  70),  contained  detailed  provisions  for  renewal  to  the 
committee  of  a  lunatic  tenant  (7;),  and  by  the  committee  of  a  lunatic 
landlord  (^),  which  are  now  replaced  by  the  Lunacy  Act,  1890 
(53  &  54  Yict.  c.  5).     By  sect.  120  of  that  Act  the  judge  in  lunacy 

(0  Finch  V.  Underwood,  supra.  TapiUon,  L.  R.,  2  Ch.  Ap.  67  ;  36  L.  J., 

[m)  Rawston  v.   Ben  thy,    4  Ero.    C.   C.  Ch.  81. 

416;  Stafham  y.  Liverpool  Docks  Trustees,  (o)   Infants'    Property    Act,    1830    (11 

3  Y.   &  J.  565;  Hunter  v.  Earl  of  Hope-  Geo.   4  &   1  WiU.  4,  c.  65),  ss.  16,   17  ; 

tonn,  13  L.  T.  130— H.  L.  ante,  p.  44. 

(w)  Moss    V.    Barton,    35    Bear.    197  ;  {p)  Sect.  113. 

L.  E,.,    1   Eq.   474  ;  and  see  Buchland  v.  (5)  Sect.  134. 

27  (2) 
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Chap.  IX. — Eenewal  of  Leases. 


Cn.  IX.Sec.3, 
Renewal  hy 
Jliiiors,  ijr. 


may  "authorize  and  direct  "  the  committee  of  a  lunatic  [infer  alia)  to 
surrender  any  lease  and  accept  a  new  lease  or  to  accept  a  surrender 
of  any  lease  and  grant  a  new  lease,  and  by  sect.  122,  sub-sect.  3, 
"  fines  or  otlicr  payments  on  the  renewal  of  leases  may  be  paid  out  of 
the  lunatic's  estate,  or  charged  with  interest  on  the  leasehold  pro- 
perty." "Where  a  person  bound  by  covenant  to  renew  a  lease  if 
required  "at  the  cost  and  charges  in  all  things  "  of  the  lessee,  sub- 
sequently devised  the  land  in  strict  settlement,  and  died  pending  the 
arrangements  for  a  renewal,  leaving  the  first  person  entitled  to  an 
estate  of  inheritance  under  his  will  an  infant,  so  that  it  was  necessary 
to  institute  a  suit  in  Chancery  to  obtain  a  renewal  of  the  lease,  it  was 
held,  that  the  cost  of  the  suit  must  be  paid  out  of  the  estate  of  the 
covenantor,  because  it  had  been  rendered  necessary  by  his  own  act 
done  subsequently  to  entering  into  the  covenant  (r). 


Tvonewal  by 
Trustees  in 
their  own 
Names. 


Renewal  by 
Trustees 
under  Trustee 
Act,  1803. 


By  Agents. 


(Sect.  4. — Itencical  hi/  Trustees,  Agents,  S^c. 

A  lease  renewed  by  a  trustee  or  executor  in  his  own  name,  even  in 
the  absence  of  fraud,  and  upon  the  refusal  of  the  lessor  to  grant  a 
new  lease  to  the  cestui  que  trust,  will  be  ordered  to  be  held  in  trust 
for  the  person  entitled  to  the  old  lease  (.s) .  The  same  rule  applies 
to  an  executor  de  son  tort  renewing  a  lease  in  his  own  name(;'). 
"Where  a  trustee  obtains  a  new  lease  which  comprises  not  only  the 
premises  in  the  original  lease,  but  also  additional  lands,  the  trusts  will 
not  attach  upon  the  additional  lands  [u).  The  groimd  of  decreeing 
renewals  by  trustees  and  executors  to  enure  to  the  benefit  of  cestui 
que  trusts  is  public  policy,  to  prevent  persons  in  such  situations  from 
acting  so  as  to  take  a  benefit  to  themselves  [a). 

Any  trustee  of  any  leaseholds  for  lives  or  years  which  are  renew- 
able either  under  covenant  or  contract  or  by  custom  or  usual  practice, 
may,  if  in  his  discretion  he  see  fit,  and  must,  if  so  required  by  any 
person  having  any  beneficial  interest  in  the  leaseholds,  use  his  best 
endeavours  to  obtain  renewals  ;  and  may  also  out  of  trust  funds  in 
his  hands  pay  any  money  required  for  the  renewal  (y). 

A  person  acting  as  agent,  or  in  any  similar  capacity,  for  a  person 
having  an  interest  in  a  lease,  cannot  renew  it  for  his  own  benefit  (~). 


(»•)  Vortham  v.  Ld.  Bacrc,  2  Kay  &  J. 
437. 

(«)  Kftch  V.  Sandford,  Select  Cas.  Ch. 
61  ;  I'itzf/ibbon  v.  Scanlan,  1  Dow,  261 
(after  twenty  years) ;  Mill  v.  3IiU,  3  H.  L. 
Cas.  828  ;  Cooj^er  v.  Fhibbs,  L.  E.,  2  H.  L. 
Cas.  149. 

(0  Mtihaiiy  v.  DiUo»,  1  BaU  &  B.  409  ; 
12  R.  R.  43  ;  Griffin  v.  Griffin,  1  Sch.  & 
Lef.  352;  9  R.  R.  51. 


[li]  Acheson  v.  Fair,  3  Dru.  &  W.  512, 

[x)  Griffin  V.  Griffin,  I  Sch.  &  Lef.  352  ; 
9  R.  R.  51 ;  Bleivett  v.  31iUett,  7  Bro.  P.  C. 
367. 

[y)  Trustee  Act,  1893,  s.  19 ;  ante, 
Ch.  I.,  Sect.  15. 

(r)  White  &Tudor's  Leading  Cases  (7th 
ed.),  at  p.  700,  by  Snow,  notes  to  Keech  v. 
Sandford  (1720),  Select  Cases  in  Chancery, 
61. 


f  I 
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If  a  person  having  a  limited  interest  in  a  renewable  lease,  as  a  Ch.  IX.Sec.4. 
tenant  for  life,  renews  it  in  liis  own  name,  he  will  be  held  a  trustee    xrmteel  % 
for  those  entitled  in  remainder  to  the  old  lease  {a) 


As  to  renewal  at  best  rent  under  a  power,  the  authorities  concur  L^e. 
that  in  a  lease  under  a  power  a  covenant  to  renew  at  the  expiration  Renewal  at 
of  the  term  is  a  good  covenant,  even  though  the  first  lease  was  for  the  under  a  ^^ 
full  term  authorized  by  the  power ;  but  that  when  the  time  for  carrying  Power, 
the  covenant  into  effect  arrives  by  the  expiration  of  the  first  lease, 
then  it  must  be  shown  that  the  rent  and  covenants  stipulated  for  are 
the  best  rent  and  the  proper  covenants  at  that  time  (^) . 

If  one  of  several  persons  jointly  interested  in  a  lease  renew  it  in  By  a  Person 
his  own  name  he  will  hold  in  trust  for  the  others  according  to  their  i°tg*e'^tg(j 
respective  shares  (c).      And  if   a  person  jointly  interested  with  an  with  Others, 
infant  renew,  and  the  renewed  lease  turn  out  not  to  be  beneficial,  the 
person  renewing  must  sustain  the  loss ;    if  beneficial,  the  infant  can  With  Infant, 
claim  his  share  of  the  benefit  derived  from  it  (f) . 

A  partner  renewing  a  lease  of  the  partnership  premises  in  his  own  By  a  Partner, 
name  will  be  held  a  trustee  of  it  for  the  firm  {d). 

If  a  mortgagee  renew  a  lease  in  his   own  name  the  renewal  is  By  a  Mort- 
deemed  to  be  for  the  benefit  of  the  mortgagor,  paying  the  mortgagee  °  ° 
his  charges  (f)  ;  nor  will  the  case  be  altered  by  the  expiration  of  the 
lease  before  renewal  (./').     On  the  other  hand,  if  a  lessee  mortgage  By  a  Mort- 
leaseholds,  and  afterwards  obtain  a  new  lease  in  his  own  name,  the  ^^o^^- 
new  lease  will  be  held  a  graft  on  the  old  one  for  the  benefit  of  the 
mortgagee  (f/).     Upon  the  same  principle,  if  a  person  entitled  to  a  By  Owner  of 
lease  subject  to  debts,  legacies  or  annuities,  renews  in  his  own  name,  Ii^cumbered 
the  incumbrances  will  remain  a  charge  upon  the  renewed  lease  {li). 

The  same  remedies  which  may  be  had  against  trustees,  executors.  Against 

and  persons  with  limited  interests  renewing  leases  in  their  own  names, 

may   also   be    had   against    volunteers    claiming    through   them  (/). 

And  against  purchasers  from  them  with  notice  express  or  implied  (/).  Or  Purchasers 

But  the  cestui  que  trust  may  be  barred  by  acquiescence  and  lapse  of 

time(/). 

A  quasi  tenant  in  tail  of  leaseholds  being  the  absolute  owner  of  Not  against  a 
,,  .  .    T  ,    ,        ,1  ...  I        .  ,      quasi  Tenant 

them  IS  not  barred  by  the  same  equities  as  persons  liaving  merely  in  Tail  of 
limited  interests  (/.•).  Leaseholds. 

(ff)  Kecch  V.  S'lndfoy/I,  White  &  Tudor       v.  Edmondson,  8  De  Gex,  M.  &  G.  787. 
(7th  ed.),  693.     In  FhilUps  x.FhUUps,  54  (,.)  White  &  Tudor  (7th  ed.),  702. 

L.  J.,  Ch.  913,  a  tenant  for  life  who  had  ,  y.^    yn      „•.• t>„7. ,„/ .  „  »  „ 

.     .     '  j'        J    .1  1         1    .1  (/)  J-d.,  citm^  liakrsiraw  v.  Breivrr.  2 

twice  renewed,  and   then  purchased  the  -p     w„„     cm.    a^^,7,v*   „     '/'    ?       ■  i     ■, 

V  ij   J.     t,  II   ii      j;      ii  Jt .    urns.    510:  JScsbitt   v.    Iredennich.    1 

reversion,  was  held  to  hold  the  tee  thus  -r>  n  i    t)    on 

,  '.     ,       ,  J.      , -1  -J  BaU  &  B.  29. 

acquired  m  trust  tor  the  remaindermen. 

{h)  Per  Kay,   J.,  in  Gasluiht  awl  Coke  id)  Smith  y.  Chichcsicr,  1  Conn.  &  Law. 

Co.  V.  Toirsc,  L.  R.,  35  Ch.  D.  at  p.  534,  486. 

citing  Lowell  v.  Beic,  1  Y.  &  C.  Ch.  345  ;  (^')  White  &  Tudor,  L.  C. 

Byas  V.  Crniae,  1  Sch.  &  Lef.  549.  (0  White  &  Tudor  (7th  ed.),  708. 

(f)  White  &  Tudor  (7th  ed.),  701.  (A-)  Blake  v.  Blahe,  1  Cox,  266  ;   1  R.  R, 

\(T)  White  &  Tudor  (7th  ed.),  702 ;  Clegg  35. 
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Chap.  IX. — Ivknkwal  of  Leases. 


Cn.  IX.Sec.4. 
Itftieical  by 
'Trustees,  ij-c". 

Nor  against  a 
Stranger. 

Sale  of  Right 
of  Renewal. 


Nature  of 
Relief  in 
Equity  and 
upon  what 
Terms. 


Wliero  a  stranger  obtains  a  rcuewal  of  a  louse,  or  a  reversionary 
lease,  tlio  old  tenant  has  no  equity  against  him  (/)  ;  nor,  it  seems,  has 
a  lessee  any  equity  against  his  sub-lessee  who  obtains  a  renewal  from 
tho  head  landlord  without  consulting  him  {m). 

If  a  person  having  a  right  of  renewal  sells  such  right,  tho  money 
produced  by  the  sale  will  be  affected  with  the  same  trusts  as  tho  lease- 
holds, if  renewed,  would  have  been  {n) . 

A  trustee  who  has  renewed  will  be  directed  to  assign  the  lease,  free 
from  incumbrances,  except,  as  it  seems,  any  lease  made  by  him 
bona  fide  at  the  best  rent  (o)  ;  and  he  must  account  also  for  the  mesne 
rents  and  profits  which  he  may  have  received  (jj),  notwithstanding  the 
lease  had  expired  before  the  action  was  brought  ((/).  But  where  a 
tenant  for  life  has  renewed,  the  account  will  commence  only  from 
his  decease  (>•).  On  the  other  hand,  the  person  who  has  renewed  tlie 
lease  will  be  entitled  to  be  indemnified  against  the  covenants  he 
may  have  entered  into  with  the  lessor  (s),  and  he  will  have  a  lion 
upon  the  estate  for  the  costs  and  expenses  of  renewing  the  lease, 
with  interest  (/'),  and  for  the  expenses  of  lasting  improvements  («), 
but  not  for  any  improvements  adopted  as  a  matter  of  taste,  or  as 
matter  of  personal  convenience  (x)  ;  at  the  same  time  there  may 
be  many  charges  in  the  nature  of  waste,  and  as  to  deterioration, 
which  must  be  set  off  against  anything  found  due  in  respect  of 
improvements.  So  also  will  a  tenant  for  life  have  a  lien  for  such 
proportion  of  the  fine  upon  renewal  as  ought  to  be  borne  by  the 
remainderman  {//). 


4  Geo.  2, 
c.  28. 

Renewal  in 
Case  of  Sub- 
lease. 


Sect.  5. — Reneical  witliout  Surrender  of  Sub-leases. 

By  tho  Landlord  and  Tenant  Act,  1730  (4  Geo.  2,  c.  28),  s.  6, 
after  reciting  "  that  many  persons  hold  considerable  estates  by  leases 
for  lives  or  years,  and  lease  out  the  same  in  parcels  to  several  under- 
tenants ;  and  many  of  those  leases  cannot  by  law  be  renewed  without 
a  surrender  of  all  the  under-leases  derived  out  of  the  same,  so  that 
it  is  in  the  power  of  any  such  under-tenants  to  prevent  or  delay  the 
renewal  of  the  principal  lease  by  refusing  to  siu'render  their  under- 
leases, notwithstanding  they  have  covenanted  so  to  do,  to  the  great 


(/)  AMiite  &  Tudor  (7th  ed.),  703. 

{ill)  MaunscllY.  O'Brun,  iJonesflr.  Ex.), 
176. 

(«)   Owen  V.  JT'i/liams,  Ambler,  734. 

(o)  Bowks  V.  Stciiart,  1  Sch.  ic  Lcf. 
230. 

{p)  Id.  41. 

Iq)  Eyre  v.  Lolfihin,  2  Ball  &  B.  290. 

(»•)  Geddinys  v.  Geddiuys,  3  Russ.  241. 


(s)  Kecch  V.  Siindfurd,  Select  Cas.  Ch. 
61  ;  Mill  V.  Mill,  3  H.  L.  Cas.  828  ; 
White  k  Tudor,  L.  C.  (7th  ed.),  696  ; 
GiddiiK/s  V.  Gedd'uigs,  3  Russ.  241. 

(0  mite  &  Tudor  (7th  ed.),  096. 

(«)  Id.,  citing  mdt  V.  Holt,  1  Ch.  Ca. 
190. 

{x)  Mill  V.  Mill,  3  H.  L.  Cas.  869. 

(y)  White  ic  Tudor,  L.  C. 
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prejudice  of  their  immediate  landlords  the  first  lessees";  it  is  enacted,  Ch.  IX.Sec.5. 
"  that  in  case  any  lease   shall  he  duly  surrendered  in  order  to  he  ^eimmi  with- 

*'  "^  .  out  Surrender 

renewed,  and  a  new  lease  made  and  executed  hj  the  chief  landlord   of  Sub-ieascs. 

or  landlords,  the  same  new  lease  shall,  without  a  surrender  of  all  or  Nev/  Lease  is 

any  the  under-leases,  he  as  good  and  valid  to  all  intents  and  purposes  g^^^f4eascs  ^^ 

as  if  all  the  under-leases  derived  thereout  had  heen  likewise  sur-  Surrenderei. 

rendered  at  or  hefore  the  taking  of  such  new  lease  ;  and  all  and  every 

person  and  persons  in  whom  any  estate  for  life  or  lives,  or  for  years, 

shall  from  time  to  time  be  vested  hy  virtue  of  such  new  lease,  and 

his,  her  and  their  executors  and  administrators,  shall  be  entitled  to 

the  rents,  covenants  and  duties,  and  have  like  remedy  for  recovery 

thereof ;  and  the  under-lessees  shall  hold  and  enjoy  the  messuages, 

lands   and   tenements   in   the   respective  under-leases  comprised   as 

if  the  original  leases,  out  of  which  the  respective  under-leases   are 

derived,  had  been  still  kept  on  foot  and  continued;  and  the  chief 

landlord  and  landlords  shall  have  and  be  entitled  to  such  and  the 

same  remedy  by  distress  or  entry  in  and  upon  the  messuages,  &c.,  for 

the  rents  and  duties  reserved  by  such  new  lease,  so  far  as  the  same 

exceed  not  the  rents  and  duties  reserved  in  the  lease  out  of  which 

such  under-lease  was  derived,  as  they  would  have  had  in  case  such 

former  lease  had  been  still  continued,  or  as  they  would  have  had  in 

case  the  respective  under-leases  had  been  renewed  under  such  new 

principal  lease." 

The  effect  of  this  enactment,  while  it  gives  a  lessee  the  right  to 
surrender  notwithstanding  his  contracts  with  his  sub-lessee,  leaves 
untouched  the  sub-contract,  though  it  is  merely  an  agreement  for  a 
sub-lease ;  and  the  effect  of  a  new  demise  after  the  surrender  for  the 
residue  of  the  original  term  is  to  make  the  new  lessee  the  assignee  of 
the  reversion  of  the  terms  created  by  the  surrenderor  {z) . 

By  the  Eeal  Property  Act,  1845  (8  &  9  Vict.  c.  106),  s.  9,  "when  s  &  9  Vict, 
the  reversion  expectant  on  a  lease  made  either  before  or  after  the  ^' ,  ^'  ^'  ■*; 

p    ,  .      .  „  ,  .  „  Substituted 

passing  of  this  Act,  of  any  tenements  or  hereditaments  of  any  tenure.  Reversion  ou 
shall  after  the  said  fu-st  day  of  October,  1845,  be  surrendered  or  ^^'^^^^s- 
merge,  the  estate  which  shall  for  the  time  being  confer  as  against 
the  tenant  under  the  same  lease  the  next  vested  right  to  the  same 
tenements  or  hereditaments,  shall,  to  the  extent  and  for  the  purpose 
of  preserving  such  incidents  to  and  obligations  on  the  same  reversion 
as  but  for  the  surrender  or  merger  thereof  would  have  subsisted,  be 
deemed  the  reversion  expectant  on  the  same  lease."  The  object  of 
this  enactment  was  to  do  away  with  the  rule  (a)  that  the  covenants  of 

(z)  Cousins  V.  Phillips,  3  H.  &  C.  892  ;  L.  J.,  Ch.  119  ;    68  L.  T.  11  ;  41  W.  R. 

35  L.  J.,  Ex.  8t ;  Doc  d.  Falk  v.  Marcheiti,  iqq   per  Chitty,  J. 

1  B.  &  Ad.  715  ;  9  L.  J.,  K.  B.  126;  35  ,  \    -n- n         t>       ??    o  n-    t.     ono       i 

.  is,.  420  ;     //  volley  v.  Gregory  (1828),  2  ^  ''                                 '                              ' 

Y.  &  J.  536  ;  and  &ee  Ecclesiastical  Commis-  K.  R.  725  ;  Stokes  v.  Russell,  3  T.  R.  678  ; 

sioners  v.  Treemer,  [1893]    1  Ch,  166  ;   62  1  R.  R.  732, 
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and  remedies  against  the  lessee,  and  the  obligations  on  the  lessor, 
being  incident  to  the  immediate  reversion,  cease  as  regards  the  land  on 
the  merger  of  that  reversion  in  another  estate.  Such  rule  {a)  was 
altogether  technical,  and  generally  productive  of  injustice. 

It  lias  long  been  an  established  practice  to  consider  those  who  are 
in  tlie  possession  of  lands  under  leases  for  lives  or  years,  particularly 
from  the  Crown,  colleges,  &c.,  as  having  an  interest  beyond  the 
subsisting  term  :  and  this  interest  is  usually  denominated  "  the  tenant 
right  of  renewal,"  which  though  not  any  certain  or  even  contingent 
estate,  there  being  no  means  of  compelling  a  renewal,  yet  is  so 
adverted  to  in  all  transactions  relative  to  leasehold  property,  that  it 
influences  the  price  in  sales,  and  is  often  an  inducement  to  accept  of  it 
in  mortgages  and  settlements. 

"Where  a  lease  from  a  dean  and  chapter  was  mortgaged,  and  the 
mortgagor's  interest  assigned  to  a  person  who  afterwards  bought  the 
reversion,  and  borrowed  money  on  the  security  of  such  reversion,  it 
was  held  tliat  such  person,  upon  the  Ecclesiastical  Commissioners 
refusing  to  renew,  held  the  fee  simple  upon  the  expiration  of  the 
lease  subject  to  the  mortgage  of  the  lease,  so  that  the  lender  on  the 
secimty  of  the  reversion  was  not  entitled  to  any  prior  lieu  in  respect 
of  his  advance  [h). 


Sect.  G. —  Undesirahility  of  Rencicahle  Leases. 

"  The  experience  of  the  Coiu-t,"  observed  Jessel,  M.R.,  in  the 
Smith  Char  it//  Case  (e),  "is  that  renewable  leases  are  wasteful,  and 
that  is  so  for  various  reasons.  Lessees  do  not  like  such  leases, 
because  they  know  that  if  by  accident  they  do  not  pay  the  fine  they 
are  in  danger  of  losing  the  property.  Then  there  is  expense  on  every 
renewal,  not  merely  the  expense  of  the  new  lease,  but  the  ex^iense  of 
showing  the  title  of  the  person  who  claims  the  right  of  renewal. 
Lessees  take  all  these  matters  into  consideration,  and  will  take  better 
terms  if  they  are  relieved  from  them.  It  is  therefore  found  by 
experience  to  be  more  beneficial  to  landlords  to  grant  leases  for  fixed 
terms,  and  it  is  well  known  that  consequently  all  the  great  corporations 
have  given  up  the  granting  of  renewable  leases." 


(a)  See  note  {a),  ante,  p.  423. 

(A)  Leiffh  V.  Burrell,  33  W..  R.  578. 

[c]  In  re  Smith's  Charity  {Sarllcpool),  L.  R.,  20  Ch.  D.  51G. 
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Ch.  IX.Sec.7. 
Sect.  7. — Pun-hase  of  Reversion.  Reversion. 


(a)   Generally. 

A  lease  is  not  determined  at  law  by  a  contract  by  tlie  lessee  to  Suspension  of 
purchase  the  reversion ;  but  in  equity  the  lessor's  right  to  distrain  S-?/^*'  ^^ 
is  suspended  pending  completion  of  the  contract,  so  long  as  it  is 
subsisting  and  enforceable  by  action  for  specific  performance ;  but 
if  the  contract  is  released  or  abandoned,  or  the  right  to  specific 
performance  lost  to  the  lessee  by  delay,  the  lessor  may  then 
distrain  {d). 

(b)  By  E.cercise  of  Option  to  Purehase. 

A  lease  sometimes  contains  a  clause  enabling  the  tenant,  upon 
giving  certain  notice  to  the  landlord,  to  piu'chase  the  reversion. 
Such  a  clause  is  always  for  the  interest  of  the  tenant,  as  it  binds  him 
to  nothing,  and  allows  him  the  advantage  of  a  trial  of  the  demised 
premises.     A  form  is  given  hereafter  {e). 

Building  Leases   and    Agreements   contain   options   of   purchase  Building 
more  often  than  not.  Lease. 

Where  a  building  agreement  gave  the  tenant  the  option,  not  con- 
ditioned, as  is  usual,  on  due  performance  of  the  building  stipulations, 
and  tlie  tenant  having  exercised  the  option  whilst  in  default,  the 
lessor  under  a  power  in  that  behalf  determined  the  agreement,  and 
sought  to  recover  possession,  it  was  held  that,  pending  completion 
of  the  purchase,  the  tenant  was  owner  in  equity,  so  that  the  lessor 
could  not  legally  determine  possession  (/). 

As  has  been  already  pointed  out  (ante,  p.  10)  the  Settled  Land  Act,  Settled  Land. 
1889,  allows  the  tenant  for  life  of  settled  land  to  grant  a  building 
lease,  with  option  of  purchase,  limited  as  therein  mentioned. 

Time  has  been  held  to  be  of  the  essence  of  a  stij)ulation  that  the  Time  of  the 
lessee  may  pm-chase(r/).  ^  SeContiLt. 

An   option   to   purehase  given  to  a  lessee  or  his  assignee  is  not  Equitable 
exerciseable  by  an  equitable  assignee  {h).  Assignee. 

The  purchase-money  goes  to  the  lessor's  personal  representatives,  Esecutor  re- 
if  the  option  be  exercised  after  the  lessor's  death  (/)  ;   and  on  the  ^?'^*^^  ^^' 

^  ^  '  '  cnase-monej. 

[d)  Ellis  y.  Wright, 'Q'L.  T.  522 — C.  A.  of  insurance  money  after  exercise  of  option, 

{e)  See  post,  Appendix  B.,  Sect.  2,  and  see  Reijnard  v.  Arnold,  L.  E.,  10  Ch.  aSd  ; 

see    also    Dav.    Free,   Vol.    V.,   p.    157.  23  W.  R.  804. 

"Lease  to  Builder's  Nominee  of  First-  {h)  Friary,  Holroyd,  and  I[c((l(y''s  Brcw- 

Class  House  in  London,"  Prideaux  Prec,  cries   v.    Singleton,    [1899]    ]    Ch.    86;    63 

Vol.  II.,  p.  44.  L.  J.,  Ch.  13  ;  79  L.  T.  465  ;  47  W.  R. 

(/)  Raffety  v.  Schoh-feld,  [1897]  1  Ch.  93,  per  Homer,  J.,  aff.  by  C.  A.  [1899]  2 

937  ;  66  L.  J.,  Ch.  448  ;  76  L.  T.  648  ;  45  Ch.  261 ;  68  L.  J.,  Ch.  622 ;  81  L.  T.  101  ; 

W.  R.  460,  per  Romer,  J.  47  W.  R.  662. 

{g)  Lord  Ranclagh  v.  Miltm,   2   Dr.    &  (;)  See  Weeding  v.  Weeding,  1  J.    &  H. 

Sm.  278.     As  to  reinstating  property  out  424  ;  Prideaux,  45. 
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death  of  the  lessee,  the  option  of  pm-chase  goes  to  the  personal 
representative  of  the  lessee  (/.•). 

We  have  abcady  seen  that  it  is  ultra  vires,  and  a  breach  of  trust, 
for  an  executor  or  administrator  to  grant  a  sub-lease  with  an  option 
of  pm-chase  to  be  exercised  by  the  sub-lessee  at  a  price  fixed  at  the 
time  of  the  grant  of  the  sub-lease  (/). 

Where  the  landlord  covenanted  to  insure,  and  the  tenant  had  the 
option  to  purchase,  and  before  the  time  for  exercising  the  option 
expired  the  demised  premises  were  burnt,  the  landlord  receiving  the 
insurance  money ;  it  was  held  that  the  tenant,  upon  exercising  the 
c)ption,  could  not  sustain  a  claim  to  the  insurance  moni3y  as  part  of 
his  purchase  {m). 


{Ic)  Adams  and  Kensington  Vestry,  In  re, 
27  Ch.  D.  394  ;  54  L.  J.,  Ch.  87  ;  51 
L.  T.  382  ;  32  "W.  R.  883— C.  A. 

{I)  Oceanic,  ^c.  Co.  y.Suiherhunj,  16  Ch. 


D.  236  ;  and  ante,  p.  57. 

(;//)  Edwards  v.  Vest,  7  Ch.  D.  808  ;  47 
L.  -J.,  Ch.  4  63  ;  38  L.  T.  481  ;  26  W.  R. 
.107,  distinguishing  Itcipiard  v.  Arnold, 
L.  E.,  10  Ch.  386. 
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Sect,  1. — Different  h'uuh  of  llcnf. 

Rent  (redditus)  is  a  retribution  or  compensation  for  the  lands 
demised.  It  is  defined  to  be  a  certain  profit  issuing-  yearly  out  of 
land  and  tenements  corporeal :  and  may  be  regarded  as  of  a  twofold 
nature : — first,  as  something  issuing  out  of  the  land,  as  a  compen- 
sation for  the  possession  dming  the  term ;  and,  secondly,  as  an 
acknowledgment  made  by  the  tenant  to  the  lord  of  his  fealty  or 
tenure  («). 

Rent  must  always  be  a  profit ;  but  there  is  no  occasion  for  it  to  be, 
as  it  usually  is,  a  sum  of  money  :  for  spurs,  capons,  horses,  corn,  and 
other  matters,  may  be,  and  occasionally  are,  rendered  by  way  of 
rent  {h)  :  it  may  also  consist  in  services  and  manual  operations ;  as 
to  plough  so  many  acres  of  ground,  and  the  like ;  which  services,  in 
the  eye  of  the  law,  are  profits  (r).  This  profit  must  also  be  certain, 
or  capable  of  being  reduced  to  a  certainty  by  either  party,  and  must 
issue  out  of  the  thing  granted,  and  not  be  part  of  the  land,  or  thing 
itself,  wherein  it  differs  from  an  exception  in  the  grant,  which  is 
always  of  part  of  the  thing  granted  {d).  But  a  royalty  payable  to  a 
landlord  upon  his  bricks  which  are  made  out  of  a  brickfield  is  a  rent, 
although  it  is  not  paid  for  the  produce  of  the  land,  which  is  periodi- 


Defiuitiou  of 
Rent. 
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be  in  Money, 
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of  the  Thitjg 
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Royalty. 


(«)  Bradby,  24;  Co.  Lit.  142  a;  Cilb. 
Rents,  9  ;  Smith,  L.  &  T.  Ill  (2nd  ed.). 

(4)   1  Inst.  142  a. 

As  to  corn  rent,  see  p.  433,  post. 

(c)  I)oe  d.  Edney  v.  Benham,  7  Q.  B. 
976  (cleaning  church,  and  ringing  church 


bell) ;  Doc  d.  liubinsou  v.  Hindc,  2  Moo.  &  R. 
441  (keeping  up  a  grindstone  ruled  with 
doubt  }iot  to  be  rent)  ;  Duke  of  Marlborough 
V.  Osborn,  5  B.  k  S.  67  ;  33  L.  J.,  Q.  B. 
148  (team  work). 

{d)  Bac.  Abr.  Rent  (A.). 
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cully  reuewed,  but  fur  portions  of  the  land  itself,  which  is  gradually 
exhausted  by  tlio  working'  [r). 

The  lessee  of  tithes,  advowsons  or  any  incorporeal  horoditaments, 
is  liable  to  an  action  for  the  gross  sum  or  sums  agreed  upon  for  the 
use  and  enjoyment  but  not  for  "  rent  "  (/).  Where  the  owner  of  a 
factory  let  "standing"  in  some  of  its  rooms  for  lace-machines,  he 
himself  supph'ing  the  steam  power  by  which  they  were  put  in  motion  ; 
it  was  held,  that  there  was  no  demise  of  the  room,  and  consequently 
that  the  Aveekly  payments  reserved  could  not  be  distrained  for,  as 
rent  {(/).  But  where  A.  let  to  B.  a  defined  portion  of  a  room  in  a 
factory,  with  steam  power  for  working  lace-machines  belonging  to  B., 
at  a  certain  sum  per  annum,  payable  quarterly,  a  deduction  to  be 
allowed  in  the  event  of  hindrances  in  the  supply  of  power  beyond 
seven  days  in  each  quarter ;  this  was  held  a  sufficient  demise  to  entitle 
A.  to  distrain  (//),  and  similarly,  where  all  the  room  and  power  in  a 
mill  with  a  warehouse  except  one  room  were  let  to  the  defendants  at 
a  rent  (with  no  exception  for  destruction  by  fire),  and  the  mill  was 
afterwards  burnt  down,  it  was  held  that  the  defendants  were  liable  for 
rent  which  fell  due  after  the  fii-e  (i). 

There  are  at  common  law  three  sorts  of  rents  : — rent-service,  rent- 
charge  and  rent-seek  (/r) .  Rent-service  was  so  called  because  it  had 
some  corporeal  service  incident  to  it,  as,  at  the  least,  fealty  (/). 
Every  copyhold  rent  (m),  and  every  rent  reserved  on  a  lease,  is  a 
rent-service  {n). 

A  rent- charge  is  where  land  is  charged  with  a  rent  by  deed  or  will 
n-ilh  jmicer  to  (Udra'ui  for  the  same,  but  the  owner  of  the  rent  has  no 
reversion  in  the  land  :  as  where  a  person  conveys  to  another  land  in 
fee  sim2)le,  reserving  a  certain  rent  payable  thereout,  with  a  clause  of 
distress,  that  if  the  rent  be  in  arrear  or  behind  for  a  specified  number 
of  days  it  shall  be  lawful  to  distrain  for  tlio  same.  In  such  case  the 
land  is  liable  to  the  distress,  not  of  common  right,  but  by  virtue  of 
the  clause  in  the  deed ;  and  therefore  it  is  called  a  rcnit-charge, 
because  in  this  manner  the  land  is  charged  with  a  distress  for  the 
payment  of  it  (o). 

A  fee-farm  rent  is  a  rent-charge  reserved  on  a  grant  in  fee  ;  the 
name  is  founded  on  the  perpetuity  of  the  rent  or  service,  and  not  on 
the  amount  {p). 


{e)  Beg.  v.  Ifestbrook,  10  Q.  B.  178. 
And  see  Daniel  y.  Grade,  6  Q.  B.  145; 
post,  p.  431. 

(/)  Co.  Lit.  47  a  ;  Gilb.  Rents,  24. 

{g)  Hancock  v.  Austin,  14  C.  B.,  N.  S. 
634. 

{h)  Selby  V.  Greaves,  L.  R.,  3  C.  P.  594  ; 
37  L.  J.,  C.  P.  251.  And  see  Smith  v. 
i:gyint<.)i,  43  L.  J.,  C.  P.  140;  L.  R.,  9 
C.  P.  145;  SOL.  T.  321. 

(i)  Marshall  v.  Schofeld,  52  L.  J.,  Q.  B. 


58. 

[k)  Bac.  Abr.  Rent  (A.). 

(/)  Co.  Lit.  87  b;  Gilb.  Rents,  9. 

[m)  Laugher  v.  llumphrtg,  Cro.  Eliz. 
524. 

(«)  Smith,  L.  &  T.  112. 

(o)  Co.  Lit.  143  b  ;  Gilb.  Rents,  17,  38  ; 
Bradbury  v.  Wright,  2  Doug-.  628. 

{p)  Co.  Lit.  143  b,  n.  (5)  ;  Governors  of 
Christ's  Hospital  v.  Harrild,  2  M.  &  G. 
713,  n.  ;  Smith,  L.  &  T.  114  (2nd  ed.). 
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Eent-seck    (redditiis-sicciis) ,  or  barren  rent,  is   in  effect  nothing  Ch.  X.  Sec.  i . 
more  than  a  rent  reserved  by  deed  or  will,  but  ivithout  any  clause  of  ^'fennt  kuuh 

distress ;  and  differs  from  a  rent- charge  only  in  being  reserved  without  

a  clause  of  distress  {q).  A  right  to  distrain  for  rent-seek,  however,  Rent-seek. 
"  as  in  the  case  of  rents  reserved  upon  lease,"  and  also  for  rent  of 
assize  and  chief  rents,  is  given  by  the  Landlord  and  Tenant  Act,  1730 
(4  Geo.  2,  0.  28),  s.  5,  which  applies  to  all  rents  "duly  answered  or 
paid  for  the  space  of  three  years  within  the  space  of  twenty  years  " 
before  that  session  of  Parliament,  "  or  should  be  thereafter  created." 
The  three  years  mentioned  in  this  section  need  not  be  consecutive  (r), 
and  a  fee-farm  rent  may  be  distrained  for  if  brought  within  the 
section  («). 

Rents  of  assize  are  the  certain  established  rent  of  the  freeholders  Eents  of 
and  ancient  copyholders  of  a  manor,  and  which  cannot  be  departed     ^^^^^' 
from  :  those  of  the  freeholders  are  frequently  called  chief-rents,  and  Chief-rents. 
both  sorts  are  indifferently  denominated  quit-rents,  because  thereby  Quit-rents, 
the  tenant  goes  quit  and  free  of  all  other  services  (f) . 

Payment  of  an  unvaried  rent  for  a  long  series  of  years  to  the  lord  Small  Eent 
of  a  manor  is  evidence  only  of  a  title  to  the  rent  (which  is  presumed  *°^  ^°°=  '''°^®- 
to  be  a  quit-rent),  but  not  to  the  land  in  respect  of  which  the  rent  is 
paid  {u)  ;  but  in  Weller  v.  Stone  (.r),  the  payment  of  an  "encroach-  Building  on 
ment  rent"  of  4.s.  10^/.  since  1811,  the  land  having  been  dealt  with  as  J^  ' 

^  .  JVelicr  V. 

held  in  fee  simple  and  built  upon  since  1805,  was  held  to  be  evidence  stone. 
of  a  tenancy  from  year  to  year  only,  so  that  the  plaintiff  recovered 
the  land  in  an  action  brought  in  1878  upon  a  half-year's  notice  to 
quit ;  and  it  was  further  held  that  the  defendant  was  not  entitled  to 
equitable  relief  on  the  ground  of  his  predecessors  having  built  to  the 
knowledge  of  the  predecessors  of  the  plaintiff.  For  such  relief  to  be 
grantable,  the  tenant  must  either  be  in  possession  under  a  mistaken 
belief  of  title,  which  the  reversioner  must  have  known  of  and  stood 
by,  or  the  tenant  must  have  laid  out  money  upon  the  faith  of  an 
expectation,  created  or  en  corn-aged  by  the  reversioner,  of  a  lease  {y). 

A  peppercorn  rent  is  a  nominal  rent  not  intended  to  be  paid,  but  Peppercorn 
stipulated  for  on  the  view  (which  is  not  correct)  that  the  reservation 
of  some  rent  is  necessary  to  constitute  a  lease.  It  is  most  frequently 
found  in  building  leases  (see  sect.  8,  sub-sect.  2  of  the  Settled  Land 
Act,  1882,  which  authorizes  it  in  leases  of  settled  land),  in  which  it  is 
usually  reserved  for  the  fii"st  few  years  of  the  term  only,  during  which 

((/)  Grilb.  Eents,  38.  («)  Doe  d.    Tflnttick  v.  Jolmson,   Gow, 

(r)  MusffvaveY.  Emerson,  10  Q.  B.  326.  1"3  ;  21  E.  E.  826  ;  here  the  rents  had 

/  \  TT        -n     ji              T7^  ■   7  ^    r.  TA        1  been  2«,  and  4s.  3^.  for  thirtv-nine  years. 

(.)  Id.  ;  Uradhoy  y.  TFn^/a,  2  Dougl.  ^^^    „.^^^^^  ^_  ^^^,^^^  5^  L.  J.,  Ch.  497  ; 


624 

(.,    -..._.    ,    „,     „.    „ ,  ,.,  _- _.-.., 

Harg.  n.  (5).  129  ;  12  Jur.,  N.  S.  506  ;  14  "W.  E.  926. 


33  W.  E.  42— C.  A. 
(0  Gilb.    Eents,   38;    Co.    Lit.    144;  (y)  Ramsdcnx.  Bysmi,  L.  E.,  1  H.  L. 
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simplc  of 
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Value. 


Rent  Barred 
liy  Time. 


Rack-rent. 


Fine  or 
rremium. 


Rent  Parable} 
in  Advance,     i 


the  houses  to  be  built  Avill  bo  in  course  of  erection  only,  and  therefore 
not  yet  profitable  to  the  lc?scp. 

The  residue,  if  not  less  than  200  years,  of  a  term  (not  liable  to  be 
determined  by  re-entry,  or  created  by  sub-demise)  originally  created 
for  not  less  than  300  years,  without  any  trust  for  the  freeholder,  and 
without  any  rent  "  or  with  merely  a  peppercorn  rent  or  other  rent 
having  no  money  value  "  {z)  may,  under  sect.  65  of  the  Conveyancing 
Act,  1881,  as  amended  by  sect.  11  of  the  Conveyancing  Act,  1882, 
be  enlarged  into  a  fee  simple. 

The  Statute  of  Limitations  (see  Ch.  XIII.,  Sect.  1)  does  not 
apply  to  rent  reserved  on  a  lease  {a)  ;  but  the  provisions  of  the  Con- 
veyancing Acts  above  mentioned  apply  also  to  cases  where  a  rent 
having  mone}'  value  has  become  Ixirred  by  lapse  of  time. 

Eack-rent  is  a  rent  of  the  full  annual  value  of  the  tenement,  or 
near  it  {h). 

A  fine  or  premium  given  by  the  lessee  to  the  lessor  at  the  time  of 
taking  or  renewing  a  lease  is  in  the  nature  of  a  fore-hand  rent,  and 
has  been  considered  as  an  improved  rent  (r).  In  the  case  of  renewal 
of  a  lease  by  an  ecclesiastical  corporation,  if  an  accident,  which  has 
not  happened  from  their  fault  or  that  of  the  tenant,  delay  the  lease, 
a  new  member  coming  in  has  his  proportion  of  the  fine  (r). 

Sometimes  rent  is  made  payable  from  quarter  to  quarter  or  other- 
wise in  advance.  Such  rent  could  not  of  course  be  recovered  in 
advance  in  an  action  for  use  and  occupation  (rf),  but  a  distress  may 
be  made,  or  an  action  maintained  for  such  rent,  as  soon  as  it  becomes 
jiayable  according  to  the  terms  of  the  demise  {(').  The  reservation 
should  be  clearly  expressed  so  as  to  make  the  rent  payable  from  time 
to  time  in  advance :  otherwise  it  may  perhaps  be  construed  as 
applicable  to  the  first  quarter  only  (/).  Thus  wdiere  premises  were 
let,  '*  the  yearly  rent  to  be  110/.,  and  to  be  payable  in  advance  if  the 
landlord  required  the  same,"  nothing  being  said  as  to  the  days  of 
payment :  and  after  a  quarter  had  expired  the  landlord  demanded  a 
quarter's  rent  only  :  it  was  held,  that  he  was  not  entitled  to  distrain 
for  the  whole  110/.  {<j).  But  where  it  was  a  condition  in  the  lease  of 
a  farm  that  the  tenant  should  pay  the  last  half-year's  rent  in  advance, 
which  last  half-year's  rent  shoidd  be  considered  as  reserved  and  due 


(r)  A  rent  so  small  as  to  be  unsaleable, 
as  a  rent  of  3,?.,  has  been  held  not  to  be 
within  these  words  {Re  Smith  anri  Slott, 
31  W.  R.  411)  ;  but  a  rent  of  "  one  silver 
penny  if  demanded  "  is  clearly  within  them 
[Re  Chfipman  ami  Ilohbs,  33  W.  R.  703). 

(«)  Grant  v.  Ellis,  9  M.  &  W.  113. 

(b)  2  Blac.  Com.  42. 

{(•)  Irish  S'lciety  v.  Xerdham,  1  T.  R. 
486  ;  Southall  v.  Lradhctter,  3  T.  R.  461  ; 
Wynne  r.  Bampton,  3  Atk.  473. 


{d)  AngcU  v.  BamlaU,  16  L.  T.  489. 

{c)  Jenner  v.  Chfiy,  1  Moo.  &  R.  213  ; 
Lee  V.  Smith,  9  Exch.  6G2  ;  Morton  v. 
IVoods,  L.  R.,  3  Q.  B.  658;  37  L.  J., 
Q.  B.  242  ;  Smith,  L.  &  T.  218  (2nd  ed.). 

(/■)  lIoUa»d\.  I'u/ser,  2  Stark.  R.  161  ; 
ITopkins  V.  Uebmre,  8  A.  &  E.  463;  3 
N.  &  P.  375;  1  W.  W.  &  H.  280;  7 
L.  J.  (N.  S.),  Q.  B.  195 ;  2  Jur.  856  ;  47 
R.  R.  631. 

{g)  Clarke  v.  Holford,  2  C.  &-  K.  640. 
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on  the  29tli  September  preceding,  if  tlie  landlord  shoiild  see  cause  for  Ch.  X.Sec.  i. 
such  demand ;  it  was  held,  that  the  landlord  was  entitled  to  demand  -^'•^^•y"/J'"''^' 

the  last  half-year's  rent,  and  to  distrain  for  it  at  any  time  between  — ■ 

the  29th  September  and  the  expiration  of  the  tenancy,  without 
demand  previous  to  the  29th  September  {//).  Where  the  words  were 
that  the  rent  was  to  be  paid  quarterly  on  the  usual  quarter  days 
"  and  always,  if  required,  a  quarter  in  advance,"  it  was  held  that  a 
quarter's  rent  was  due  after  reasonable  notice  given  on  demand  at  any 
time  of  a  quarter  (/). 


Sect.  2. — Reservations  of  Rent. 
(a)   Mode  of  Reservation. 

The  usual  formal  reddendum  in  a  lease  is  not  essential.     Any  Reservation 
expressions  showing  the  intention  of  the  parties  that  a  rent  shall  be  °^fficieutly^ 
payable  will  be  a  sufficient  reservation  [k).     The  reservation  of  rent.  Certain, 
however,  ouo:ht  to  be  certain  as  to  the  amount  and  the  time  when  ^f"""}  ^• 

^  ,  .  .  Grnc:e. 

payable  (/)  ;  although  if  there  be  anything  in  the  reservation  by 
which  the  amount  of  the  rent  may  be  ascertained,  this  will  be  as  good 
as  if  the  sum  itself  were  clearly  specified,  in  accordance  with  the 
maxim  Id  certuni  est  quod  certiini  reddi  potest  {>n).  Thus  in  Daniel  v. 
Graeie,  the  proprietor  of  a  house,  and  of  a  marl  pit  and  brick  mine, 
demised  the  house  by  unwritten  agreement  to  D.  from  a  day  named, 
and  it  was  at  the  same  time  agreed  between  them,  without  writing, 
that  D.  should  take  the  marl  pit  and  the  brick  mine,  and  should 
pay  quarterly,  at  the  usual  quarter  days,  8d.  per  solid  yard  for  all 
the  marl  that  he  got,  and  Is.  8(/.  2)er  thousand  for  all  the  bricks 
that  he  made.  D.  took  the  marl  and  made  bricks  accordingly, 
and  paid  the  stipulated  sums  for  a  time ;  but  they  afterwards  fell 
into  arrear.  It  was  held,  that  the  agreement  for  the  marl  pit  and 
brick  mine  was  a  demise  of  the  land  from  year  to  year,  at  a  rent 
capable  of  being  ascertained  with  certainty,  for  which,  consequently, 
the  lessor  might  distrain  [n). 

Rent  may  be  reserved  to  commence  before  the  lessee  is  to  enter  Rent  may 
upon  the  enioyment  of  the  land.     Thus  where  a  man  made  a  lease  Commence 

^  "   "  beiore  Eujoy- 

ment. 

[h)    Witty  T.  WiUiams,  12  W.  R,  755.  (/)  Parhcr  v.  Karris,   1   Salk.   262  ;    4 

(0  London  and  Westminster  Loan  Co.  v.  ^f\  '5!  •,  ^'^-  ^-  ^l^;  Gilb.  Rents,  9 

London  and  North  Western  R.   Co..  [1893]  ,  fe")   ^''\^':  '^^.f^'^  ^-J^n""  o'.'o^'  nV 

2  Q.  B.  49  ;  62  L.  J,  Q.  B.  370  ;  69  L.  T.  ^  ^f  ^^-  ~^^  =   "^  J^^"- J"  C"  2^8  5  ^'^^^ 

320  ;  41  W.  R.  670  ;  6  R.  425.  Ren  .s   9,  10  ;  Co.  Lit.  9b  a,  142  a 

{n)  Daniel  v.  Gracie,  6  Q.  B.  145  ;  and 

(X-)  Gilb.  Rents,  30,  33  ;  Doe  d.  Hains  v.  see  Follift  v.  Forrest,  11  Q.  B.  949  ;  Bowers 

Eneller,  4  C.  &  P.  3  ;  Attoe  v.  Hemmings,  v.  Nixon,  12  Q.  B.  546;  Edmonds  \.  East- 

2  Bulstr.  281  ;  cited  2  H.  &  0.  427.  wood,  2  H.  &  N.  811,  826. 
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of  Blackacro  to  commence  in  futuro,  and  of  "Wbiteacre  to  begin  in 
prtosonti,  rendering  rent  pa3"able  at  Micbaelmas  before  tbe  com- 
mencement of  tbe  term  in  Blackacro  ;  it  was  beld  to  bo  a  reservation 
immediately ;  for  it  was  but  one  entire  rent,  and  as  sucb  was 
payable  according  to  tbe  reservation  (o).  A  subsequont  agreement 
may  by  relation  operate  to  make  a  reservation  of  rent  from  tbe 
beginning  ( p) . 

Properly  speaking,  a  rent  can  be  reserved  out  of  no  inberitance  but 
sucb  as  is  maniirable,  as  it  is  called,  or  upon  wliicli  tbe  lessor  may 
enter  to  distrain  (q)  ;  a  lease  of  tbe  vesture  or  berbage  of  tbe  land 
reserving  rent  is  good,  because  tbe  lessor  may  come  upon  tbe  land 
to  distrain  tbe  lessee's  beasts  feeding  tbereon ;  but  a  reservation  of 
grass,  berbnge,  or  otber  vestm-e  of  tbe  land,  would  be  bad,  because 
they  are  part  of  tbe  thing  demised  (r) .  There  is  this  difference 
between  a  reservation,  wdiich  is  always  of  a  thing  not  in  being,  but 
newly  created  or  reserved  out  of  the  land  or  tenement  demised ;  and 
an  exception,  which  is  ever  a  part  of  the  thing  granted,  and  of  a  thing 
in  being  (•s). 

There  is  a  difference  between  a  rent  reserved  entire,  upon  a  demise 
of  several  things  in  the  same  lease,  and  where  the  rent  is  not 
originally  reserved  entire,  but  the  reservation  is  several  and  appor- 
tioned to  the  several  things  demised  :  for  instance,  if  a  lease  be 
made  of  several  houses,  rendering  the  annual  rent  of  5/,  at  the  two 
usual  feasts — viz.,  for  one  house  3/.,  for  another  lOs.,  and  for  the  rest 
of  the  houses  the  residue  of  the  said  rent  of  5/. — with  a  clause  of  re- 
entry into  all  the  houses  for  non-payment  of  any  parcel  of  the  rent : 
this  is  but  one  reservation  of  one  entire  rent ;  because  all  the  bouses 
were  leased,  and  the  5/.  was  reserved  as  one  entire  rent  for  them  all, 
and  the  "  viz."  afterwards  does  not  alter  the  nature  of  the  reservation, 
but  only  declares  the  value  of  each  house  (/).  But  if  the  lease  had 
been  of  three  houses,  rendering  for  one  house  -'3/.,  for  another  20s.,  and 
for  the  third  lOs.,  with  a  condition  to  re-enter  into  all  for  the  non- 
payment of  any  parcel ;  these  are  three  several  reservations  and  in  the 
nature  of  three  distinct  demises ;  and  each  house  in  this  case  is  only 
chargeable  with  its  own  rent  (»). 

"Where  there  is  a  demise  of  premises,  and  an  entire  rent  reserved, 
if  any  part  of  the  premises  could  not  be  legally  demised,  the  whole 
demise  is  void  (.?•).  But  in  an  action  for  rent  upon  an  indenture  of 
demise,  a  plea  of  the  defendant   that  prior  to  the  making  of  the 


(o)  Gilb.  Rents,  2.). 

(p)  M'lAish  V.  Tale,  Cowp.  781. 

{q)  Gilb.  Rents,  20. 

(r)  Co.  Lit.  47,  142  a;  Gilb.  Rents,  2G. 

(»)  Ante,  Ch.  V.,  Sect.  10. 


{t)  Gilb.  Rents,  34. 

(«)  Gilb.  Rents,  35  ;  Tanfuhl  v.  Rogers, 
Cro.  Eliz.  341. 

{x)  I)oc  d.  Griffith  V.  Lhyd,  3  Esp.  78  ; 
6R.  R.  813. 
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demise  the  plaintiff    had  demised  two  roods,  part  of    the  demised  Ch.  X.  Sec.  2. 

premises  to  A.,  which  demise  to  A.  was  still  in  force,  whereby  the    "^^^f  7?«'r" 

defendant  was   kept  ont  of  possession  of  that  part  of  the   demised     {Mode  of). 

premises,  was    held    no    answer  to    the  claim  for    the    entire   rent 

reserved.      This  was    because   the    demise  to  the  defendant,  which 

was  under  seal,  operated  as  a  lease  in  possession  of  all  that  part  of 

the  lands  of  which  the  lessor  had  the  possession  at  the  time  of  the 

demise,  and  as  a  lease  of  the  reversion,  with  the  rent  incident  thereto, 

of  that  part  of  the  lands  of  which  the  lessor  had  not  the  possession, 

and  thereby  conveyed  to  the  defendant  the  whole  interest  in  respect 

of  which  the  entire  rent  was  reserved  [y). 

In  early  times  it  was  much  the  practice  to  reserve  the  rent  payable  Reservation 
on  two  alternate  days,  as  on  the  usual  feasts  or  days  of  payment,  or  iJ^yH^.^^^ 
mthin  a  certain  number  of  days  afterwards  (s) .  But  this  being 
found  to  be  attended  with  serious  inconveniences  (r/) ,  rent  is  now 
generally  reserved  on  a  day  certain,  with  a  proviso  for  re-entry  on 
non-payment  witliin  a  specified  number  of  days  after  the  day 
appointed. 

If  rent  is  intended  to  be  paid  in  advance  [ft),  the  reservation  should  Rent  iu 
be  clearly  expressed.  vance. 

A  restriction  with  regard  to  leases  made  by  colleges  in  the  uni-  Corn-rent 
versities  of  Oxford  and  Cambridge,  and  by  the  colleges  of  Winchester  Leases  °  ^"^ 
and  Eton,  is  created  by  statute  18  Eliz.  c.  6  (r),  by  which  it  is 
directed  that  one-third  of  the  old  rent  then  paid  should  for  the  futm^e 
be  reserved  in  wheat  or  malt,  reserving  a  quarter  of  wheat  for  each 
6s.  8(7.,  or  a  quarter  of  malt  for  every  6s.,  or  that  the  lessees  should 
pay  the  same  according  to  the  price  that  wheat  and  malt  should  be 
sold  for  in  the  market  next  adjoining  to  the  respective  colleges,  on 
the  market  day  before  the  rent  liecomes  due,  it  being  added  that  "  all 
leases  otherwise  made  and  all  collateral  bonds  or  assurances  to  the 
contrary,  by  any  of  the  said  corporations,  shall  be  void  in  law  to  all 
intents  and  purposes."  Until  quite  recent  times  many  college  leases 
were  framed  more  or  less  in  accordance  with  this  Act,  but  the  practice 
of  so  framing  them  has  now  been  almost  entirely  abandoned  {d).  If 
the  reservation  be  of  corn — as  in  the  case  of  a  hospital  renewed  lease, 
where  the  reddendum  was  "  so  many  quarters  of  corn  " — it  will  be 
understood  to  mean  legal  quarters,  reckoning  the  bushel  at  eight 


(y)   Eccl.  Coiiimrs.  of  Ireland  v.  O'Connor,  c.  41,  sect.  7  of  which  specially  saves  it. 

9  Ir.  Com.  L.  R.  242.  Chitty's  Statutes,  Vol.  IV.,  tit.  "Land- 

(z)  A)ion.    2  Show   77.  \otA.     and     Tenant     (Ecclesiastical,     kc. 

(«)  Gilb_.  Rents,  52,  o3  ;    Clunks  case    \()  ^^^fr^Yxe  editor  is  indebted  to  Mr.  G.  E. 

Co.  R.  12<  ;  B,ffffm  v.  £r,d>/r,  S  Keb.  534.  ^^^^^^  ^^^^^^^  ^^^^^^^  ^^  Magdalen  Col- 

{b)  See  the  cases  ante,  p.  430.  lege.  Oxford,  for  the  iufoi-mation  on  which 

{c)  See  this  statute  and  39  iS:  40  Geo.  ;!,  this  statement  is  founded. 

l.t.  28 
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gallons  ('').     A  reservation  of  eight  busliols  of  grain  in  lieu  of  one 
quarter  is  good,  because  it  is  all  one  in  quality,  value  and  nature  (./'). 

In  a  lease  of  land  for  twentj^-one  years  from  the  25th  of  March, 
18-48,  it  was  covenanted  that  the  lessee  should  pay  620/.  for  the  first 
year,  to  be  reduced  or  increased  in  each  subsequent  year  of  the 
term  of  twenty-one  years  according  to  the  "  average  price  of  wheat 
in  an}'  one  year  of  the  said  terra,"  such  average  "  to  be  taken  and 
ascertained  from  the  then  current  year's  averages,  which  were  taken 
in  the  month  of  January  in  ever}-  year  under  and  by  virtue  of  the 
Tithe  Commutation  Act  (G  &  7  Will.  4,  c.  71),  s.  56,"  which  is  the 
result  of  the  sales  "  during  seven  years  ending  on  the  Thursday  next 
before  Christmas  Day  then  nest  preceding."  It  was  held,  that  the 
rent  might  be  computed  according  to  such  septennial  average  so 
published  in  each  year  (f/). 

A  legislative  attempt,  in  manner  as  above,  to  provide  for  the  partial 
division  of  profit  and  loss  between  landlord  and  tenant  by  a  rent 
rising  or  falling  with  the  price  of  the  produce  of  the  demised  premises, 
has  been  made  in  the  case  of  mining  leases  by  sect.  8  of  i\\Q  Settled 
Land  Act,  1890,  which  provides  that : — 

"  The  rent  may  be  made  to  vary  according  to  the  price  of  the 
minerals  or  substances  gotten,  or  any  of  them  :  "  and  that  "  Such 
price  may  be  the  saleable  value,  or  the  price  or  value  appearing  in 
any  trade  or  market  or  other  price  list  or  return  from  time  to  time, 
or  may  be  the  marketable  value  as  ascertained  in  any  manner  pre- 
scribed by  the  lease  (includuig  a  reference  to  arbitration)  or  may  bo 
an  average  of  any  such  prices  or  values  taken  dui'ing  a  specified 
period." 

The  late  Lord  Tollemache  of  Helmingliam  set  on  foot  a  sliding 
scale  of  rent,  rising  or  falling  witli  the  average  price  of  wheat, 
barley,  and  oats.  This  scale  appears  to  have  been  in  force  on  Lord 
Tollemache's  Suffolk  estates  with  satisfaction  to  the  tenants  and 
himself  {h). 


Construction 
of  Reserva- 
tions gene- 
rally. 


(b)    Condvuctlon  of  RcHcn-aliona. 

Where  there  are  special  days  of  payment  mentioned  in  the  redden- 
dum, the  rent  ought  to  be  computed  according  to  the  reddendum 
and  not  according  to  the  habendum  (/)  ;  but  where  the  reservation 


{e)  Master,  4-c.  of  St.  Cross  v.  Ld.  Howard 
de  Walden,  6  T.  R.  338. 

(/)  Moitntjo'f  g  ease,  5  Co.  R.  3  b  ;  Sutj. 
Pow.  797. 

{ff)  Kendall  V.  Baker,  11  C.  B.  812. 

{/i)  See  a  form  of  reddendum  according 


to  this  scale  in  Lely  &  Peck's  Precedents 
of  Leases,  Part  XII.,  Perm  23. 

(?)  As  to  discrepancy  between  the 
habendum  and  reddendum  with  respect 
to  the  lensjth  of  the  term,  see  Burchell  v. 
Clark,  46  L.  J.  115— C.  A.,  and  p.  146, 
ante. 
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is   general,    as   half-yearly   or   quarterly,  and   no   special   days   are  Ch.  X.  Sec.  2. 
mentioned,  tliere  the  half-year  or  quarter  must  he  computed  according   o/X!7((7o«. 
to  the  habendum  (/.•) .      If  a  man  make  a  lease  the  first  day  of  May,    stmction  of). 
reserving   rent    payable    quarterly,   this   means    quarterly  from    the 
making  of  the  lease  :  for  if  the  beginning  of  the  quarter  should  be 
construed   to   be   any   other   day  than   the  date   of   the   lease,   the 
lessor  would  lose   the  profits  of  his  land  for  some  time,  and  con- 
sequently not  have  quarterly  payment  made  during  the  continuance 
of  the  lease  (/).     Where  rent  was  to  be  payable  by  a  parol  demise 
from  the  Lady  Day  following,  evidence  of  the  custom  of  the  country 
was  admitted  to  show  that  by  "  Lady  Lay,"  "  Old  Lady  Lay  "  was 
intended  {in), 

A  net  rent  is   a  sum   to   be   paid  to   the   landlord   clear   of   all  "Net Rent." 
deductions,    so   as   to   include,   for   instance,   land   tax   and    sewers 
rate  {n). 

Where  a  lessee  of  a  colliery  covenanted  to  pay  as  rent  "  one-third  Mining 
part  of  the  money  that  should  arise,  be  made,  received  or  produced 
from  the  sale  of  the  coals  :  "  and  also  covenanted  to  keep  "  true 
accounts  of  all  coal  daily  raised,  and  to  make  and  deliver  true  copies 
thereof ;  "  it  was  held,  that  the  rent  was  to  be  calculated  on  the 
amount  of  coals  sold,  not  on  the  amount  of  money  actually  received 
for  them  (o). 

Mining  leases  frequently  stipulate  for  two  rents :  first,  a  dead  Dead  Rent, 
rent,  i.e.  a  rent  payable  whether  the  mines  be  worked  or  not ;  and 
secondly,  a  royalty  upon  the  minerals  raised.  In  one  case  the 
demise  was  of  all  right  and  interest  in  coals  and  other  minerals  in 
a  certain  estate,  yielding  and  paying  yearly  for  every  ton  of  coal 
that  should  be  worked,  not  exceeding  13,000  tons  in  any  year, 
the  sum  of  8f/.  per  ton,  or  yielding  that  amount  of  money,  viz. 
433/.  6.S'.  Sd.,  as  fixed  rent,  whether  the  coals  should  be  worked  or 
not,  and  for  every  ton  above  13,000  tons  9^/.  per  ton.  The  lessee 
covenanted  to  raise  13,000  tons  of  coal  in  each  year,  and  to  pay  in 
the  same  terms  as  the  reddendum.  Tliis  was  held  to  be  an  abso- 
lute covenant  to  pay  that  fixed  rent,  although  the  mine  became 
exhausted  {})).  In  another  case  the  covenant  was,  that  the  lessee 
would  deliver  quarterly  to  the  lessor  a  certain  proportion  of  all  coal 
raised,  or  pay  him  quarterly  the  value  in  money ;  provided,  that  in 
case  at  the  end  of  the  first  quarter  of  any  year  the  quarterly  delivery 

(a-)   Toml-bis   V.   rinsent,   2  Ld.  Raym.       2  F.  &  F.  246. 

819  ;   1  Salk.  141  ;   7  Mod.  96.  /   n    n        ,,        t-         7    ^  t,    c    r,    ..- 

/7\   n-iv    -D     J.      rn     .1  T3  11     A-u      Atn  {>')  Bennett  \.  It  omack,  7  B.  &  C.  627; 

J)  Glib.  Rents,  50  ;  2  Roll.  Abr.  449,       3  ^^\^  p_  gg     3^  ^^        '  ^-  ^-'  ^ 
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(in)  1)00  d.  Hall  v.  Bcmon,  4  B.   &  A.  (^')  Edivards  v.  Itees,  7  C.  &  P.  340. 

588  ;  Bcun  v.  Hopkinmn,  3  D.  &  R.  507  ;  {p)  Marquis   of  Bide   v.    Thompson,    13 

Smilh  V.    Walton,   8  Bing.   235 ;   1  L.  J.  M.    ct   W.    487  ;  Jcrvis   v.    Toinkinson,    1 

(N.  S.),  C.  P.  85  ;  but  see  Jloaff  v.  Korris,  H.  .^-  N.  195,  208. 
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or  payment  should  not  be  equal  to  37/.  lOx.,  11  ion  the  lessee  should 
pay  such  additional  sum  as  would  make  up  37/.  lOs.  ;  and  in  case 
at  the  end  of  the  second  quarter  such  deliveries  or  payments  for  that 
and  tlie  preceding  quarter  should  not  bo  equal  to  75/.,  then  the  lessee 
should  pay  sucli  additional  sum  as  would  make  up  75/.,  witli  a  similar 
Itrovision  for  tlie  tliird  and  fourth  quarters,  it  being  the  intent  and 
meaning  of  the  parties  that  tlio  royalties  tliereby  named  should 
alwaj's  amount  to  the  sum  of  150/.  per  annum  at  the  least.  This 
was  held  to  be  a  qxtiiierh/  minimum  rent,  and  it  was  decided  that 
an  excess  of  this  royalty  in  one  quarter  could  not  bo  set  off  against 
a  deficiency  in  a  previous  quarter  {q).  But  where  A.  demised  to  B. 
certain  pits  of  claj'  on  his  land  for  twelve  years,  B.  to  pay  2s".  6f/. 
per  ton  on  all  clay  raised  half-yearly,  and  to  raise  not  less  than 
1,000  tons,  nor  more  than  2,000  tons  yearly;  it  was  held,  that 
this  was  not  an  absolute  covenant  by  B.  to  raise  1,000  tons  yearly 
or  else  to  pay  the  rent,  but  that  there  was  an  implied  condition  that 
there  existed  clay  to  the  amount  of  1,000  tons  yearly  capable  of  being 
raised  (v). 

If  rent  be  made  payable  !/e((i'Jy,  without  saying  "  during  the 
said  term,"  the  payment  must  nevertheless  be  made  every  year 
dming  the  continuance  of  the  lease  (-s).  If  a  lease  be  made  for 
years,  provided  that  the  lessee  shall  pay  at  Michaelmas  and  Lady 
Day  10/.  by  equal  portions  "  during  the  term,"  though  tliis  rent  is 
not  made  payable  yearJi/,  yet  the  law  construes  it  to  be  so,  because 
it  is  payable  at  the  two  feasts  during  the  term  (/)  :  so,  if  a  man 
demise  for  five  years,  rendering  100/.  to  be  paid  by  equal  portions 
diu-ing  the  term,  it  must  be  paid  j/cco'Iy,  though  that  word  was 
omitted  [u).  If  a  lease  be  made  rendering  rent  at  the  two  usual 
feasts  of  the  year,  without  specifying  what  feasts,  the  law  construes 
such  payments  to  be  made  at  Michaelmas  and  Lady  Day,  because 
those  are  the  usual  days  aj)pointed  in  contracts  of  this  nature  for 
payments  (.^■)  :  so  if  a  man  grant  a  rent  payable  at  the  two  usual 
feasts  of  the  year,  this  means  by  equal  portions,  though  not  so 
mentioned  in  the  deed,  because  where  there  are  two  several  days 
appointed  for  payment,  it  is  the  most  reasonable  construction  that  a 
moiety  of  the  rent  shall  be  paid  at  each  day  (//).  If  a  man  make 
a  lease  to  another  on  the  6th  day  of  August,  rendering  yearly  rent 
at  two  terms  of  the  year,  viz.  at  Lady  Day  and  Michaelmas,  by 
equal   portions ;  though   in  this   case,  by   the   appointment   of  the 


[q)  Bishop  V.  Goodwin,  14  M.  &  W.  260. 

(r)  Cliford  V.  JFatts,  L.  R.,  5  C.  P. 
.577;  40  L.  J.,  C.  P.  3G;  22  L.  T.  717  ; 
18  W.  R.  925. 

(.v)  Gilb.  Rents.  51  ;   Haninf/fon  v.  IVine, 


Cro.  ElLz.  48G  ;  Moore,  459  ;  Noy,  57. 
{<)  Gilb.  Rents,  50. 
{ii)  Cora.  Dig.  tit.  Rmt  (B.  8). 
{x)  Gilb.  Rents,  51  ;  2  Roll.  Abr.  450. 
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jDarties,  Lady  Day  be  the  first  term  meutioned,  yet  the  first  payment  Cu,  X,  Sec.  2. 
shall   be   made  at   Michaelmas  ensuing  the   date  of   the  lease,  for  ^•X'Jfrco'f- 
without  such  transposition  of  the  words  of  the  deed,  the  intention  «'>'>'«( io'j  of)- 
of  the  parties  could  never  be  fulfilled,  because  the  rent  is  reserved 
annually,  and  the  lessor  would  lose  the  profits  of  one  half-year  if 
the  first  rent  was  not  payable  at  Michaelmas ;  and  the  lessee  would 
enjoy  the  land  from  the  date  of  the  lease  to  the  fu^st  Michaehuas, 
and  likewise  from  the  last  Lady  Day  of  the  term  to  the  expiration 
of  it,  without  paying  anything :  because,  though  the  rent  ended  in 
August,   yet  the  payment  was  not  to   be  made  till  the  Michaelmas 
following,  before  which  time  the  lease  would  have  expired  (~).     By 
indenture  dated   21st   March,    a   messuage  was  demised   from  2'jth 
March  then   instant,   for   seven   years  wanting   seven  days,  paying 
therefor  yearly  and  every  year  during  the  term  the  yearly  rent  of 
285/.  by  four  equal  quarterly  payments  on  the  2oth  of  March,  24th 
June,   29th   September,    and   25  th  December,   in  every  year   com- 
mencing from  the  said  25th  March  then  instant ;  it  was  held,  that 
this  was  either  a  covenant  to  pay  a  beforehand  rent,  whereby  all  the 
payments  would  become  due  within  the  term,  or  else  that,  by  virtue 
of  the  words  yearly  and  every  year,  the  lessee  would  be  liable  for 
the  last  quarter's  rent  on  a  day  after  the  expiration  of  the  term  (a). 
Where,   by  agreement,  dated  8th   September,   a   house  was   let  for 
seven  years  at  an  annual  rent  payable  quarterly,  the  fi'-^t  jM/i/)ticnt 
to  be  made  on  the  25th  March  following,  it  was  held  that  only  a 
quarter's  rent  became  due  on  the  25th  March,  and  that  in  effect  the 
payment  for  the  first  quarter  was  postponed  until  after  the  end  of 
the  term  [b) . 

Each   periodical   payment    of    rent    is    termed    a    "gale,"   from  <<Gale." 
"  gaval,^'  a  rent  or  duty,  and  each  "  gale  "  is  a  distinct  debt  (c). 

In  a  lease  of  a  farm,  the  clause  "  the  tenant  to  perform  each  year  "Team 
for  the  landlord  at  the  rate  of  one  day's  team  work  with  two  horses  Work." 
and  one  proper  person  for  every  50/.  of  rent  when  required  (except 
at  hay  and  corn  harvest),  without  being  paid  for  the  same,"  extends 
to  other  than  agricultm'al  work,  such  as  hauling  coals ;  but  it  does 
not  oblige  the  tenant  to  find  a  cart,  plough  or  other  vehicle  or 
machine  necessary  for  the  performance  of  the  work  (rf). 

(;:)  Gilb.  Rents,  49,  51  ;  Hi/l  v.  Granffe,        1  M.  &  H.  194  ;  6  L.  J.  (N.  S.),  Ex.  186 ; 

Plow.  171.  4G  R.  R.  770. 

/  \    TT    J  ■  IT  7  o  A     r  IT'    Arc  (c)    Wclbij  V.  PhUUus,  2  Vcm.  129. 

(ff)  Hopkins  V.  He/more,  8  A.  &  1..  463.  )  ,\    r>   ;      ^  ir    71  7         ,^  i  r  t^ 

^  >        ^  '  (rf)  DiiAe  of  MarlboroKffh  v.  Osborn,  5  B. 

{b)  Sufchins  v.  Scott,  2  M.  &  W.  809  ;       &  S.  67  ;  33  L.  .J.,  Q.  B.  148. 
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Heserratious  (<^)    ^<5  IchoiH  Boif  rCSeVCCd. 

'whom  re-  Rent    must    bo    reserved    to   the   lessor  himself,  and   not   to   a 

— t^'JIll' — .  stranger,  for  it  is  something  paid  by  way  of  retribution  or  compen- 

Rescr™d*to^    sation  for  the  laud,  and  ought  to  be  made  to  him  from  whom  the 

Lessor  him-     land  passos ;  only  the  Crown  can  make  a  reservation  of  rent  to  a 

stranger  (<?).     If  A.,  and  B.,  his  son,  by  lease  reciting  that  B.  is  the 

heir  apparent  of  A.,  let  for  years  to  commence  after  the  death  of  A., 

rendering  rent  to  B.,  it  will  be  void  ;  for  a  reservation  to  him  by  his 

proper  name,  and  not  to  him  as  heir,  is  the  same  as  if  it  wore  to  a 

stranger  (/).     Where  by  a  lease  rent  was  reserved  to  a  person  not  a 

party  to  the  lease,  and  the  lessees  covenanted  with  him   and  the 

lessors  to  pay  rent,  &c.,  it  was  held,  that  he  could  not  join  with  the 

lessors  in  an  action  of  covenant  for  non-payment  of   the  rent  (r/) . 

Where  there  is  any  doubt  as  to  the  person  to  whom  the  reservation 

should  be  made,  the  clearest  and  safest  way  is  to  reserve  the  rent 

generally,  during  the  term  [icitJiout  saying  to  whom),  and  leave  it  to 

be  distributed  by  the  law   in   the   mode   pointed  out  in   WhiUoclc'H 

case  (//)  :  for  if  the  reservation  of   rent   be  general,  the  law  directs 

it  to  be  paid  according  to  the  intent  and  the  nature  of  the  thing 

demised.     In  such  case  tlie  rent  goes  to  the  person  who  would  have 

succeeded  in  the  estate  if  the  lease  had  not  been  made  (/) . 

Effect  of  As  rent  is  intended  by  law  to  follow  the  reversion,  inaccuracies  of 

Inaccuracies     expression,  bv  which  the  reservation  is  made  to  other  persons  than 

of  Expres.'^ioa  .  ... 

as  to  Parties     the  reversioner,  have  not  the  effect  of  severing  it  from  the  reversion  ; 

vation.  ^^'^^'  thus,  if  the  reservation  be  made  to  the  owner  in  fee,  "his  heirs, 
executors  or  assigns,"  the  word  "executors"  will  be  rejected,  and 
the  rent  will  go  with  the  reversion  and  belong  to  the  heii's  (/i).  In 
any  case  (except  under  a  power)  it  is  safe  to  make  the  reservation 
to  the  lessor,  "his  heirs,  executors,  administrators,  and  assigns"  (/). 
If  a  lessee  for  a  term  of  years  make  a  lease  for  a  less  term  of  years, 
rendering  rent  to  him  "  and  his  heu's  during  the  term,"  it  will  go 
to  his  executors  {ni) ;  but  it  seems  to  be  otherwise  when  the  words 
"  during  the  term  "  are  omitted  («).  If  a  tenant  in  tail  demise  for 
years,  rendering  rent  to  himself  and  his  heirs,  this  goes  to  the  heir 
in  tail(o),  and  not  to  the  general  heii\     So  if  a  tenant  in  tail  to 

{e)  Lit.  B.. 346;  Co.  Lit.  47b;  Id.  143  b;  {k)  Id.   Gl  ;    Cro.   Car.    207  ;  Co.  Lit. 

Gilb.  Rents,  54.  47  a. 

(/•)  Com.  Dig.  lit.  Rmt  (B.  5)  ;   Oatcs  {/)  Do/kn  v.  Jiait,  4  C.  B.,  N.  S.  7G8  ; 

V.  Frith,  Hob.   130  ;  Co.  Lit.   47,  143'b ;  Whittomr  v.  Lamb,  12  M.  &  W.  813. 

Sachivcrell  v.  Frogrjat,   1    Ventr.    161  ;    2  [m)  Gilb.  Rents,  G6  ;   1  Ventr.   162  ;  2 

Saund.  370  ;  Gilb.  Rents,  .59.  Wms.  Saund.  371,  n.  (7). 

(jj)  Lit.  South  am  jdon  \.  Brown, (SB.  &  C.  («)  Gilb.  Rents,  66  ;   1  Ventr.  161. 

718  ;  5  L.  J.,  K.  B.  252  ;  30  R.  R.  511.  (o)  Com    Dig.   tit.  Jicnt  (B.  5)  ;  6'achc- 

(h)    Whithck'scase,  8  Co.  R.  70,  141.  rertU  v.  Fri.gr/at,  1  Ventr.   161  ;   2  Wms. 

(i)  Gilb.  Rents,  64,  71.  Saund.  371, 'li.  (7) ;  Sir  T.  Raym.  213. 


[ 
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him  and  the  heirs  male  of   the  body  of   his  father,  lets   the   land,  Ch.  X.  Sec.  2. 
rendering  rent  to  him,  "  his  heirs  and  assigns,"  the  rent  will  go  to     of  Rent  [to 
the  heir  male  of  the  body  of  his  father,  though  he  be  not  heir  to      Z^en'ed)' 
the  lessor  (p). 

If  a  tenant  for  life,  having  a  power,  demise,  rendering  rent  to 
himself,  his  heirs  and  assigns,  "  it  shall  be  adjudged  to  him  in 
remainder  "  (q). 

It  appears  that  a  simple  reservation  of  rent  to  the  lessor  only,  not  Reservation 
mentioning  his  heirs,  is  good  for  the  life  of  the  lessor  only  (r) ;  but  L'lfe.^^'^^ 
that  a  reservation  to  the  lessor  or  his  heirs  during  the  icrm  is  good  for  Whitlock's 
the  whole  of  the  term  (s).     Where  the  words  "  during  the  term  "  are  "''''^' 
omitted,  and  the  reservation  be  either  to  the  lessor  or  his  executors  or 
assigns  (/),  or  to  the  lessor  or  his  assigns  (n),  the  reservation  is  good 
for  the  life  of  the  lessor  only. 


(d)  Siaiis  in  Grons,  quasi  Rod. 

A  reservation  of  an  annual  sum  of  money  to  a  third  person  in  con-  where  a  Sum 
sideration  of  a  demise,  may  be  good  by  way  of  contract,  thou2:h  it  is  I^eserved  may 

,.p,,  enmobyvray 

not  a  suthcient  reservation  of  rent,  but  the  grantee  cannot  distrain  for  of  Contract, 
it,  because  he  has  not  the  reversion  (.r).  If  a  lessee  simply  covenant  ^""f^^'^*  ^^ 
to  pay  such  a  sum  yearly,  without  mentioning  it  as  a  consideration  of 
the  demise  of  the  premises,  it  is  not  a  rent,  properly  so  called,  but  a 
£um  in  gross  {y).  So  under  a  contract  for  a  building  lease,  where 
sums  in  the  nature  of  rent  are  from  time  to  time  to  be  paid  before 
the  lease  is  granted,  such  payments  are  sums  in  gross,  and  not 
lent  (:;).  Where  a  landlord  who  had  demised  premises  for  a  term 
of  years  at  a  certain  rent,  afterwards  agreed  to  enlarge  the  buildings, 
the  lessees  agreeing  to  pay  10/.  per  cent,  additional  on  the  outlay ;  it 
was  held,  that  this  was  a  collateral  agreement,  and  not  a  contract 
running  with  the  land  («).  So  where  a  sum  of  money  is  made  pay- 
able for  goodwill,  over  and  above  the  rent,  this  additional  sum, 
though  payable  annually,  is  not  to  be  considered  as  rent,  but  only  as 
a  sum  in  gross  {y).  Where  a  lease  reserved  a  rent  of  40/.  per  annum, 
and  at  the  end  of  it,  the  words  "the  allowance  of  the  road  to  the 
Six    Bells'    Yard   to    be    made   as    usual  "    were    added,    and    it 

{p)   Cothcr  V.  McrrlcJ:,  Hardi-.   01,   L\)  ;  (yl  Smith  v.  MajyhbacJc,   1   T.  R.   4-11; 

Gilb.  Rents,  70.  1  R.  R.  247. 

[q)    Whlthck'scasr,  8  Co.  R.  70b;  Gilb.  (r)  Hewlett  v.    Tartc,   10  C.    B.,    N.   S. 

Rents,   70;  2  Wms.  Saund.  371,  n.  (7);  813;    31  L.   J.,  C.  P.    146;    Marquis   of 

Greenaway  \.  Hart,  14  C.  B.  340.  Camden  v.  Battcrhnry,  7  C.  B.,  N.  S.  864. 
(r)  Co.  Lit.  47  a.  («)  Lambert  v.  Norris,  2  M.  &  W.  333 

(4)   SaeharrcUv.  Trorjgat,  1  Ventr.  161.  6  L.  J.  (N.  S.),  Ex.   109;  46  R.  R.  618 

\t)  Gilb.  Rents,  62.  Holy  v.  Roehuelc,  7  Taunt.  157  ;   17  R.  R 

(m)  Id.  65.  777  ;  Bonrllan  v.  Brad,  3  E.  &  Ad.  899 

(.1)   Oates  V.  Frith.  Hob.  130.  1  L.  J.  (N.  S.),  K.  B.  26'J  ;  37  R.  R.  588^ 
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appeared  that  it  bad  been  usual  for  the  Lmdlord  to  allow  a  payment 
of  5/.  auuually,  ■\vbieb  the  lessee  paid  to  a  third  person  for  the  use  of 
a  road,  it  was  held,  that  the  clause  in  question  was  a  mere  covenant, 
and  not  an  alteration  of  tlie  rent,  so  as  to  support  a  plea  of  non  tenuit 
in  replevin  (/>). 

(e)    111  J^tdsc  (if  Settled  Land. 

The  power  of  leasing  commonly  introduced  into  settlements  of 
estates  in  England  requires  the  best  rent  to  be  reserved,  and  expressly 
l)ro]iibits  tlie  taking  of  a  fine  (/■).  Formerly  these  powers  requii'ed  the 
ancient  or  usual  rent  {d)  to  be  reserved,  but  at  the  present  day  this 
practice  is  very  properly  exploded  [e) ,  and  the  Settled  Land  Act,  to 
which  reference  at  length  has  already  been  made  (/),  expressly 
requires  the  best  rent  to  be  reserved  that  can  reasonably  be 
obtained. 

In  two  cases,  however,  the  best  rent  need  not  of  necessity  be 
reserved.  Where  the  holding  is  agricultural,  and  the  tenant  has 
made  or  paid  for  improvements  thereon,  the  43rd  section  of  the  Agri- 
cultural Holdings  Act,  1883,  provides  that  it  shall  not  be  necessary, 
in  estimating  the  rent,  to  take  into  account  against  the  tenant  the 
increase  in  value  arising  from  the  improvements.  Where  a  lease  is 
made  of  land  for  the  purpose  of  erecting  tliereon  dwellings  for  tlie 
working  classes,  the  74th  section  of  the  Housing  of  the  Working 
Classes  Act,  18U0  (53  &  54  Vict.  c.  70),  re-enacting  the  11th  section 
of  the  Housing  of  the  Working  Classes  Act,  1885  (48  &  49  Vict. 
c.  72),  and  substituted  for  that  section  within  the  meaning  of  sect.  18 
of  the  Settled  Land  Act,  1890  (53  &  54  Vict.  c.  G9),  so  that  the 
expression  "working  classes  "  includes  all  classes  of  persons  who  earn 
theu'  livelihood  by  wages  or  salaries  in  buildings  of  a  rateable  value 
not  exceeding  100/.  per  annum,  provides  that  the  lease  may  be  "  for 
such  rent  as  ha\ing  regard  to  the  said  piu'pose,  and  to  all  the  circum- 
stances of  the  case,  is  the  best  that  can  reasonably  be  obtained, 
notwithstanding  that  a  higher  rent  might  have  been  obtained  if  the 
land  were  leased  for  another  purpose." 

Whether  the  "  best  rent  "  is  reserved  is  a  question  of  fact  to  be 
decided  by  a  jury  (g),  or  a  Judge  if  the  action  in  which  the  question 
arises  is  tried  by  a  Judge  without  a  jury.  Improvements  by  the 
tenant,  however  valuable,  will  not  authorize  a  lease  at  an  under- 
value (//),  unless  the  holding  be  agricultm-al  (/).     Where  a  testator 


[b]  Davics  v.  Slficei/,  12  A.  &  E.  506. 

(c)  Sug.  Pow.  779  (8th  ed.). 

(rf)  For  construction  of  these  terms,  see 
Sug.  Pow.  7'JO,  citing  Jiif//it  v.  Thomas,  1 
W.  Blac.  446,  and  other  cases. 

{e)  Id.  790. 

(/)  Ante,  Ch.  I.,  Sect.  4. 


((/)  Doe  d.  Sutton  v.  Harveij,  1  B.  k  C. 
426  ;  25  R.  R.  444. 

[h]  Roe  V.  Archbp.  of  York,  6  East,  86  ; 
8  R.  R.  413. 

(j)  See    sect.    43    of    the   Agricultural 
Holdings  Act,  1883,  supra. 
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gave  lauds  to  trustees  upou  certain  trusts,  with  a  power  to  lease  for   Ch.  X.  Sec.  2 
the  best  yearly  rent  without  fine  or  foreo^ift ;  it  was  held  that  a  lease    ^^f^r^'tuons 

'^  ,  .  o        '  of  Rent  {in 

for  a  fixed  rent,  with  a  proviso  that  the  first  five  years'  rent  should  be       Lease  of 

paid  in  advance,  was  not  warranted  by  the  power  (/r).     A  lease  from 

11th  October,  making  the  rent  payable  by  half-yearly  payments  on 

the  6th  of  April  and  the  11th  of  October,  except  the  last  half-year's 

rent,  which  was  made  payable  on  the  1st  of  August  before  the  end  of 

the   term,  was    held    good,    as   being   more   likely   to   benefit   than 

to  prejudice  the  remainderman  (/).     Under  a  power  to  grant  leases 

for  twenty-one  years,  "  so  as  upon  every  such  lease  there  shall  be 

reserved  the  best  improved  rent  that  can  reasonably  be  had  for  the 

same,"  a  lease  by  a  tenant  for  life,  reserving  a  larger  rent  than  had 

been  paid  to  the  devisor,  but  not  the  best  rent  which  could  have 

been  fairly  obtained   though    there  was  no  fraud   or  collusion,  was 

determined  to  be  void  {»i).      It  would  seem  that  the  best  rent  means 

the  best  rack-rack  that  can  reasonably  be  required  by  the  landlord, 

taking  all  the  requisites  of  a  good  tenant  for  the  permanent  benefit  of 

the  estate  into  the  account  {)i).     A  lease  at  48/.  a  year,  granted  under 

a  power  directing  the  best  rent  to  be  reserved,  cannot  be  impeached 

merely  by  showing  that  the  lessor  rejected  at  the  time  two  specific 

offers,  one  at  50/.  and  another  of  fi-om  50/.  to  60/.  from  other  tenants, 

though  the  responsibility  of  such  other  tenants  could  not  be  disproved ; 

for  in  the  exercise  of  such  a  power,  where  faii4y  intended,  and  no  fine 

or  other  collateral  consideration  is  received,  or  injurious  partiality 

plainly  manifested  by  the  lessor,  all  other  requisites  of  a  good  tenant 

are  to  be  regarded  as  well  as  the  mere  amount  of  the  rent  offered, 

unless   something   extravagantly  wrong  in  the  bargain  for  rent  be 

shown  {n).      In  Doe  v.  Harveij  a  power  was  reserved  to  grant  leases 

for  a  term  not  exceeding  seven  years,  "so  as  there  was  reserved  in 

such  leases  the  best  rent  that  could  be  gotten  for  the  same,  without 

taking  any  premium  for  the  making  thereof."     The  donee  of  tlie 

power  granted  a  lease  for  seven  years  at  a  specified  rent,  which  lease 

contained  a  covenant  by  the  lessee  to  find  board,  lodging  and  wearing 

apparel,  dming  the  term,  for  three  children  of  the  donee  (if  they 

wished  it)  at  7/.  a  year  each,  and  for  the  donee's  son  gratis.      It  was 

held  by  Parke  and  Patteson,  JJ.,  that  (assuming  a  power  to  require 

two  conditions,  first,  that  the  rent  reserved  should  be  the  best  rent, 

and  secondly,  that  there  should  be  no  fine  or  premium)  it  did  not 

clearly  aj)pear  on  the  face  of  the  lease  that  either  of  those  conditions 

had  been  broken,  because  the  covenant  to  maintain  the  eliildren  was 

[k)  Booth  V.  A' Beckett,  1  Moo.  P.  C.  C.  {i)i)    Wiiijht   v.    Smith,    5   Esp.   203  ;  .5 

(N.  S.)  201  ;  9  L.  T.,  N.  S.  68.  I^o^-  344. 

__       _^  («)  Doc  d.  lawfon  v.  Radcliffe,  10  East, 

[T]  Rutland  A.  I)oev.  Jl  i/fhe,2M..  &W.  oyg  ;    lo   R.   R.    29.5;  Di/a.s   v.    C'rnise,    2 

661  ;  12  Id.  355  ;   10  CI.  &  E.  419.  Jou.  &  Lat.  460. 
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not  necessarily  benofieiiil  to  the  lessor,  and,  therefore,  parol  evidence 
was  admissible  to  show  that  the  rent  reserved  was  tlie  best  that  could 
be  obtained  (o).  The  best  rent  must  be  reserved  during  the  whole 
term,  so  as  not  to  prejudice  any  remainderman  or  reversioner  ( ^y)  ; 
nor  even  the  tenant  for  life  who  demises  {q). 

A  tenant  for  life  under  a  settlement  witli  power  to  lease  at  the 
"  usnal  rent,"  may  demise  upon  reserving  the  usual  fines  and  rent, 
where  the  usual  profit  had  previously  been  made  by  fines  (>■).  Where 
there  was  a  devise  to  the  use  of  II.  I.  for  life  without  impeachment 
of  waste,  &c.,  remainder  to  the  use  of  plaintiff  for  life,  with  power  to 
make  leases  for  two  or  three  lives,  &c.,  or  for  the  term  of  twentj^-one 
years,  so  as  there  be  reserved  the  best  rent,  without  taking  any  sum 
or  sums  of  money  or  other  thing,  for  or  in  lieu  of  a  fine  ;  and  H.  I., 
by  indenture  of  15tli  October,  leased  for  fourteen  years,  to  be  com- 
puted as  to  the  meadow  land  from  13th  February,  the  pasture  from 
25th  March,  and  the  messuage  from  12th  May  previously,  under  a 
yearly  rent,  payable  to  the  lessor  and  such  other  person  as  should 
be  entitled  to  the  freehold  and  inheritance,  half-yearly  on  the 
11th  November  and  25th  March,  the  first  payment  to  be  made  on 
11th  November  next  ensuing;  and  the  lessee  covenanted  with  the 
lessor,  his  heirs  and  assigns,  for  payment  to  the  lessor  and  such  other 
person,  &c.,  of  the  rent  at  the  days  and  times,  &c. :  it  was  held,  that 
the  reservation  of  the  first  half-year's  rent,  payable  at  the  end  of 
twenty-seven  days,  was  not  taking  a  sum  of  money  for  a  fine,  being 
in  consideration  of  a  preceding  occupation  (.s).  Where  a  power  was 
given  to  a  tenant  for  life  to  make  leases,  with  or  without  a  fine,  at 
such  rent  as  he  thought  proper  :  it  was  held,  that  a  lease,  without  any 
reservation  of  rent  whatever,  was  good  {t). 

Where  a  tenant  for  life  entered  and  built  a  new  house  upon  the 
laud,  and  then  made  a  lease  for  twenty-one  years,  reserving  only  the 
ancient  rent,  &c.,  the  Court  would  not  suffer  an  objection  to  it  to  be 
argued  (?/). 


(o)  Doe  d.  Soffcrti  v.  Roycrs,  .5  B.  &  Ad. 
755  (diss.  Taunton,  J.). 

{p)  Doe  d.  Sutton  v.  Iliinei/,  1  B.  &  C. 
426;  25  R.  R.  444. 

{q)  Mount joy\^  ease,  5  Co.  E.  6  a,  b; 
Sug.  Pow.  792.  As  to  case  of  the  rent 
being  reserved  at  a  future  day  by  mistake, 
see  Marquis  of  Dcnctjaly.  Grei/,1'6  Ir.Eq.  R. 
12,  52,  bZ. 


{/■}  Jii(/ht  d.  Bassctt  v.  I'hoiiias,  3  Burr. 
1446  ;  Due  d.  Neunham  v.  Creed,  4  M.  &  S. 
371. 

(.s)  Dheru-oud  v.  Oldknow,  3  M.  &  S. 
382;   16  R.  R.  305. 

(0  Tdlhot  v.  Tipper,  Skin.  427;  Sug. 
Row.  433  ;  In  re  Molten,  2  Ir.  Com.  L.  R. 
64  ;   Clarke  v.  Smith,  9  CI.  &  F.  126. 

(m)  Bead  and  Kashas  eate,  1  Leon.  147  ; 
Sug.  Row.  799. 
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Sect.  3. — Penaltij  or  Liquidated  Damages. 

Sometimes  the  payment  of  rent  and  performance  of  covenants  in  a 
lease  or  agreement  for  a  lease  are  secured  by  a  bond  or  penalty,  with 
or  without  sureties  [x).  The  right  to  such  penalt}"  will  pass  with 
the  reversion  as  an  incident  thereto,  and  may  be  enforced  against  an 
assignee  of  the  term  (y) .  If  there  be  a  penalty  to  secure  the  payment 
of  rent,  the  lessor  must  demand  the  rent  at  the  day  fixed  for  the  pay- 
ment of  it  (;;) .  It  seems  that  such  penalty,  like  any  other  forfeiture, 
may  be  waived  ''oj  acceptance  of  the  rent  {a).  Whenever  a  breach 
first  occurs,  for  which  an  action  is  necessary,  the  lessor  may  sue  either 
for  the  penalty  or  for  general  damages  {h). 

Where  the  lessor  elects  to  sue  for  the  penalty  he  must  allege  (inter 
alia)  that  the  penalty  has  not  been  paid  :  otherwise  there  will  be  no 
sufficient  breach,  and  only  general  damages  can  be  recovered  (c) . 
Such  judgment  will  afterwards  stand  as  a  seciu'ity  for  further  breaches, 
which  may  be  suggested  from  time  to  time  when  necessary  {d) .  After 
obtaining  judgment  for  the  penalty  the  plaintiff  cannot  bring  a  fresh 
action  for  damages  in  respect  of  subsequent  breaches,  but  must 
suggest  them  as  above  mentioned. 

On  the  other  hand,  if  the  lessor  (or  his  assigns)  elect  to  sue  for 
damages  for  any  breach,  he  cannot  afterwards  maintain  an  action 
for  the  penalty,  but  he  may  recover  damages  toties  quotics  to  a  greater 
amount  than  the  penalty  (e).  Only  such  damages  as  the  jury  shall 
find  that  the  plaintiff  has  actually  sustained  by  the  alleged  breaches 
can  be  recovered  (/). 

"Liquidated  damages"  are  sums  agreed  to  be  paid,  and  intended 
to  he  actually  paid  (g),  for  the  breach  of  any  particular  covenant  or 
stipulation.  Thus,  where  a  tenant  covenants  or  agi-ees  not  to  plough 
up  any  of  the  ancient  meadow  or  pasture  ground,  and  that  if  he  does 
so,  he  will  pay  an  additional  yearly  rent  of  51.  per  acre  ;  or  that  he 
will  pay  an  additional  specified  rent  per  acre,  and  so  in  proportion, 


Ch.  X.  Sec.  3. 

Penalty  or 

Liquidated 

Bamages. 

Penalty  in 
Leases,  &c. 


Actiuu  for  the 
Penalty. 


Action  for 
Damages. 
Kemhie  v. 
Farren. 


Liquidated 
Damaares. 


[x)  See  StancUffe,  app.,  Clarice,  resp.,  7 
Exch.  439  ;  21  L.  J.,  Ex.  129. 

[y)  Co.  Lit.  61  b,  126  ;  Budloss  v.  Phil- 
lips,  Cro.  Eliz.  89r)  ;  Thynn  v.  Cholmlcy, 
Cro.  Eliz.  383  ;  Eyerton  v.  Shcafe,  Lutw. 
1151  ;  Gilb.  Rents,  143. 

[z)  Bac.  Abr.  tit.  Condiiion  (0.  2j ;  Id. 
tit.  Rent  (I.)  ;  Grantham  v.  Thornborough, 
Hob.  82,  133  ;  Gilb.  Rents,  74,  141  ;  but 
see  Thynn  v.  Cholmlcy,  Cro.  Eliz.  383. 

(«)  Doe  d.  Chccny  v.  Batten,  Cowp.  247  ; 
9  R.  R.  570. 

{b)  Iceley  v.  Grew,  6  N.  &  M.  467. 

{c)  Hurst   V.    Hurst,    4   Exch.    571  ;    5 


Exch.  203;  Reindell  v.  ScheU,  4  C.  B., 
N.  S.  97. 

{d)  Adicij  V.  Weldon,  3  Bos.  &  P.  353  ; 
5  R.  R.  618  ;   Lowe  v.  Peers,  4  Burr.  2228. 

{(.')  Lowe  V.  L'cers,  4  Burr.  2228  ;  TFinter 
V.  Trimmer,  1  W.  Blac.  395  ;  Harrison  v. 
Wright,  13  East,  343;  12  R.  R.  309; 
JLreer  v.  Lrving,  E.,  B.  &  E.  563;  6 
W.  R.  661. 

(/)  See  Kemhie  v.  Farren  (1829),  6  Bing. 
141 ;  3  Moore  &  Payne,  425  ;  7  L.  J.,  C.  ]?. 
258;  3  C.  &  P.  623;  31  R.  R.  366,  and 
Pref.  V. 

(g)  Limich  v.  Corklf,  12  Moore,  P.  C.  C. 
199. 
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Ch.  X.  Sec.  3.  for  every  acre  hud  in  tillag-e  beyond  a  certain  quantity  {//)  ;  or  that 
Limlidated  ^^^  ^^'^^^  ^^^  ^^^^  more  than  seventy  acres  with  clover  in  one  year,  or 
Damages.  if  \^q  Jq^s  gQ^  -^yiU  pay  an  additional  rent  of  10/.  for  every  acre  above 
seventy  for  the  residue  of  the  term  (/')  ;  or  if  the  lease  contain  a 
stipulation  that  for  ever}'  acre,  and  so  in  proportion  for  a  less 
quantity,  which  the  lessee  should  suffer  to  be  occupied  by  any  other 
person,  without  the  consent  of  the  landlord,  an  additional  rent  shall 
be  paid  (/.•)  ;  in  these  and  similar  cases  the  additional  sums  reserved 
become  recoverable,  when  once  the  particular  stipulation  is  broken,  for 
the  remainder  of  the  term.  Where  a  tenant  held  under  a  demise  upon 
the  terms  not  to  sell  any  hay  produced  on  the  demised  premises,  off 
the  said  premises,  "  under  the  penalty  of  2s,  6f/.  for  each  yard  of 
the  said  hay  so  sold  as  aforesaid,  to  be  recovered  by  distress  as  for 
rent  in  aiTear : "  it  was  held,  that  although  this  Avas  not  strictly  a 
rent,  it  was  not  a  penalty,  but  an  agreed  sum  recoverable  by  distress 
as  for  rent  (/). 

Where  an  increased  rent  is  reserved  by  way  of  liquidated  damages, 
an  injunction  will  not  be  granted  to  restrain  the  lessee  from  com- 
mitting the  breach  of  covenant  in  respect  of  which  the  increased  rent 
becomes  payable  (w),  but  where  there  was  a  covenant  by  a  lessor 
not  to  carry  on  the  business  of  a  saddler  within  ten  miles  of  the 
demised  j)remises,  and  to  pay  100/.  by  way  of  liquidated  damages  if 
he  did,  an  injunction  was  granted  {n). 

The  difference  between  a  penalty  and  liquidated  damages  is  very 
great.  Although  judgment  may  be  obtained,  execution  cannot  issue 
to  levy  the  amount  of  a  penalty,  but  only  the  damages  assessed  by 
the  jmy,  with  costs  ;  and  the  judgment  will  stand  as  a  secmity  for 
any  subsequent  breaches  (o).  But  liquidated  damages  constitute  a 
debt  of  tixed  amount,  which  may  be  recovered  upon  proof  of  the 
contract  and  breach,  witliout  any  evidence  as  to  the  amount  of 
damages  actually  sustained  [p).  In  such  case  the  jury  is  bound  to 
give  theii*  verdict  for  the  whole  sum  stipulated  to  be  paid  (however 
disproportionably  large),  and  not  for  what  they  find  to  be  the  actual 
amount  of  damage  sustained  :  otherwise  the  Court  will  set  aside  the 


Injum'tion. 


Dift'erence 
between  a 
Penalty  and 
Liquidated 
Damaofcs. 


[h)  liolfc  V.  Felcrsoti,  2  Bro.  P.  C.  436 ; 
Boivers  v.  Nixon,  12  Q.  B.  546,  558  ; 
Benton  v.  Richmond,  1  Cr.  &  M.  734  ;  3 
Tyr.  630;  2  L.  J.  (N.  S.),  Ex.  269;  38 
R.  R.  743  ;  Birch  v.  Stephenson,  3  Taunt. 
469  ;  12  R.  R.  G79  ;  Howell  v.  Richards, 
11  East,  633;  11  R.  R.  287:  Farrant  v. 
Olinius,  3  B.  &  A.  692. 

(i)  Jones  v.  Green,  3  Y.  &  J.  298. 

(A)  Grernslnde  v.  Tapscotf,  1  C,  M.  k.  R. 
65  ;  4  Tyr.  566  ;  3  L.  J.  (N.  S.),  Ex. 
328  (user  of  small  portions  of  land  for 
raising  potato  crop). 


(/)  rollitt  V.  Forrest,   11   Q.   B.  949;   1 
C.  &  K.  560. 

{)»)    Woodward -v.  Gylcs,  2  Vem.  119. 

(«)  Jones  V.  Ucarans,  L.  R.,  4   Ch.  D. 
636  ;  25  AV.  R.  355. 

((/)  Ante,  note  [d). 

(p)  Astley  V.  Weldon,  2  Bos.  &  P.  351 
5  R.  R.  618  ;  Rolfe  v.  Fetcrson,  2  Bro.  P.  C 
436  ;  Green  v.  Frice,  13  M.  &  W.  695 
16  Id.  346  ;  Gahicorihy  v.  Strtitt,  1  Exch 
659  ;  ylfkyns  v.  Kinnier,  4  Exch.  776  , 
Sainter  v.  Ferguson,  7  C.  B.  716  ;  Reynolds 
V.  Bridqe,  6  E.  &  B.  528;  Mercer  t 
Irving,  E.,  B.  &  E.  563. 
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verdict,  and  grant  a  new  trial  (q).     But  the  Court  will  not  set  aside  Ch.  X.  Sec.  3. 
the  award  of  an  arbitrator  on  tliis  ground,  unless  the  mistake  appear     x7^«iX^«; 
on  the  face  of  his  award  (r).     Increased  rent,  being  in  the  nature  of      Dmnages. 
liquidated  damages,  may  be  distrained  for  (s),  but  a  penalty  cannot. 

Notwithstanding  the  important  differences  between  a  penalty  and  How  distin- 
liquidated  damages,  it  is  sometimes  difficult  to  distinguish  them :  the  S^i^^^ied. 
numerous  cases  on  this  point  are  as  to  the  ground  of  decision  at  any 
rate  [t)  somewhat  conflicting.  If  expressly  called  a  "  penalty  "  in 
the  contract,  that  is  not  conclusive  {ii)  ;  but  if  pleaded  as  a  penalty, 
that  is  conclusive  against  the  party  so  pleading  (.r).  On  the  other 
hand,  if  expressly  declared  in  the  contract  to  be  "  liquidated  and 
ascertained  damages,  and  not  a  penalty  or  penal  sum  or  in  the  natm-e 
thereof,"  it  may  be  held  to  be  a  mere  penalty  {y). 

The  leading  case  is  Kemhle  v.  Farren{z),  in  which  it  was  laid  Ke»ible\. 
down  that  where  stipulations  to  do  or  not  to  do  a  series  of  things 
are  followed  by  a  stipulation  for  payment  of  one  sum  for  the  breach 
of  any  of  such  stipulations,  such  one  sum  must  be  considered  as  a 
penalty,  but  tliat  where  there  is  a  stipulation  to  do  or  not  to  do  any 
particular  thing  followed  by  a  stipulation  for  the  payment  of  a  sum 
on  breach,  such  sum  must  be  considered  as  liquidated.  Therefore, 
where  lessees  had  covenanted  to  pay  100/.  an  acre  for  all  land,  on 
which  they  w'ere  allowed  to  place  slag,  not  restored  by  them,  the 
House  of  Lords  held  this  to  be  liquidated  damages,  although  the 
sum  was  described  in  one  part  of  the  lease  as  "  the  penalty  therein 
stipulated"  {a).  The  law  on  the  question  of  penalty  or  liquidated 
damages  may  now  be  considered,  after  a  great  number  of  decisions, 
not,  perhaps,  all  of  them  strictly  reconcilable  with  each  otlier,  to  be 
at  length  satisfactorily  settled :  and  the  hinge  on  which  the  decision 
in  every  particular  case  turns  is  tlie  iiifeiitioii  of  the  parties,  to  be 
collected  from  the  language  they  have  used.  The  mere  use  of  the 
term  "  penalty,"  or  the  term  "  licj[uidated  damages "  does  not 
determine  that  intention  ;  but,  like  any  other  question  of  construc- 
tion, it  is  to  be  determined  by  the  nature  of  the  provisions  and  the 
language  of  the  whole  instrument.  One  circumstance,  however,  is 
of  great  importance  towards  arriving  at  a  conclusion ;  if  the  instru- 
ment contains  many  stipulations  of  varying  importance,  or  relating 

{q)  FarrantY.  Olmius,  3  B.   &  A.  692;  Leggc  v.  Horloch,  12  Q.  B.  1015-   Crux  y 

Mercer   v.   Irving,    E.,    B.    &    E.    563  ;  Aldred,  14  W.  R.  656,  C.  P. 
Fletcher  \.  Dyche,    2    T.   R.    37  ;   1    R.  R.  (.r)  Pollittx.  Forrest,  11  Q.  B.  919,  966. 

414.  (y)  KemhU'V.  Farren,  6  Biiig.  141  ■  and 

(r)  Fuller  v.  Fenwick,  3  C.  B.  705.  !<up.  ( /"). 

[s)  PolUtt   V.    Forrest,    11    Q.    B.    919;  (r)  Id. 

Bowers  v.  Nixon,  12  Q.  B.  546,  558.  (a)    Ld.    Flphinstone,    app.,    Monkland, 

[t)  See  per  Bramwell,  B.,  in  Xvwuians  Iron,  S:c.  Co.,  resps.,  L.   R.,  11  App.  Cas. 

case,  L.  R.,  4  Ch.  D.  at  p.  734.  332.     The  appeal  was  a  Scotch  one,  but 

[u)  Sainter  v.   Ferguson,   7   C.  B.   716;  there  is  no  ditt'erence  between  English  and 

Hurst  V.  Ilid-st,  4  Exeh.  571  ;   .')  Id.  203  ;  Scotch  law  on  the  point. 
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to  Damage 
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Suffered. 


to  objects  of  small  value  calcitlahic  in  »io)u\i/,  there  is  the  strongest 
ground  for  supposing  that  a  stipulation,  applying  generally  to  a 
breach  of  all  or  any  of  them,  was  intended  to  be  a  penalty,  and  not 
in  the  way  of  liquidated  damages  {b). 

AVherc  tliore  was  an  agreement  to  pay  an  additional  rent  of  3/.  per 
ton  by  way  of  penalty  for  every  ton  of  hay  or  straw  which  should  be 
sold  off  tlie  promises  during  the  last  twelve  months  of  a  tenancy,  and 
it  appeared  tbat  the  manurial  value  of  liay  was  substantially  {i.e., 
about  6s.  a  ton)  less  than  that  of  straw,  and  hay  had  been  sold,  it  was 
lield  that  the  3/.  per  ton  was  a  penalty  and  not  liquidated  damages, 
so  that  the  manurial  value  only  (from  15.s.  to  II.  per  ton)  of  the  hay 
sold  was  recoverable  {c). 

Where  a  deposit  is  made  to  secure  the  due  performance  of  a 
written  contract,  and  it  is  to  be  forfeited  in  case  of  any  breach,  such 
forfeiture  maybe  enforced,  and  is  not  considered  as  a  penalty  (d)  ;  or, 
instead  thereof,  the  amount  of  damage  actually  sustained  may  be 
recovered  (e). 

Where  there  is  a  reservation  of  51.  per  acre  during  the  last  tv/enty 
years  of  a  term,  for  every  acre  of  meadow  which  the  tenant  shall 
plough,  or  convert  into  tillage  during  the  said  last  twenty  years  of 
the  term,  and  so  after  that  rate  for  any  greater  or  less  quantity  than 
an  aero,  or  less  time  than  a  year,  it  is  considered  that  the  rent  is  due 
in  the  last  twenty  years,  if  the  land  is  then  ploughed,  whether  it  was 
first  ploughed  within  the  last  twenty  years,  or  before ;  and  the  rent 
continues  payable  during  the  twenty  years,  though  the  land  be  again 
laid  down  to  permanent  grass  (/').  The  right  to  additional  rent  for 
over  tillage  is  not  waived  by  the  acceptance  of  the  reserved  rent  with 
a  knowledge  of  the  breach  {(j). 

The  provision  inserted  in  a  publican's  lease  of  what  is  called  a 
"  tied  house,"  that  the  lessee  shall  take  all  his  beer  from  the  lessor, 
or  else  pay  an  advanced  rent,  has  been  much  censured  by  the  Courts ; 
and,  at  all  events,  such  a  covenant  is  subject  to  an  implied  condition, 
and  cannot   be    enforced  unless   the   lessee   be  supplied  with   good 

beer  (70. 

The  Gth  section  of  the  Agricultural  Holdings  Act,  1900  (63  &  G4 
Vict.  c.  50),  enacts  in  respect  of  agricidtural,  pastoral  and  market- 
garden  holdings,  that : — 

Not^vithstanding  any  provision  in  a  contract  of  tenancy  making  the 
tenant  liable  to  pay  a  higher  rent  or  other  liquidated  damages  in  the 


(A)  Kemhk  v.  Farren,  supra,  p.  413. 

(r)  Wilhon  V.  Lore,  [1896]  1  Q.  B.  G26  : 
65  L.  J.,  Q.  B.  474  ;  74  L.  T.  580  ;  44 
W.  R.  4.')0— C.  A. 

(d)  niiiton  V.  Sparlco,  L.  R.,  3  C.  P. 
161  ;  37L.  J.,C.  P.  81. 

(e)  Iceleij  v.  Greiv,  6  N.  &  M.  4G7. 

(/)  Birch  V.  Stephenson,  3  Taunt.  469  : 


679  ;    noH-ell  v.   Richards,    11 
11  R.  R.  287;  Bac.  Abr.  tit. 


12   R.   R 

East,  633 
Boil  (F.). 

[(/)  Benton  v.  Bichmond,  1  C.  &  M.  734. 

(>0  Cooper  V.  Twibill,  3  Camp.  286  ;  13 
R.  R.  803  ;  Holeomhe  v.  Hewson,  2  Camp. 
391  ;  11  R.  R.  746  ;  Stanelife,  app.,  Clarke, 
resp.,  7  Exch.  439  ;  21  L."  J.,  Ex.  129. 
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event  of  any  bi-each  or  non-fulfilment  of  a  covenant  or  condition,  a  land-  c^.  x.  Sec.  3. 
lord  shall  not  be  entitled  to  recover,  by  distress  or  otherwise,  any  sum  in      Fenaltij  or 
consequence  of  any  breach   or   non-fulfilment  of  any  such   covenant  or      Liquidated 
condition  in  excess  of  the  damage  actually  suffered  by  him  in  consequence 


of  the  breach  or  non-fulfilment.       Provided  that  this   section   shall  uot  Exceptioii 
apply  to    ?a\y  covenant    or    condition    against   brealcing  up  permanent  for  Pasture, 
pasture,  grubbing  underwoods,  or  felling,  lopping,  or  injuring  trees,  or 
reffulatins:  the  Inirnino:  of  heather. 


Sect.  4. —  When  Rent  is  due. 


I 


The  rules  of  the  common  law  with  respect  to  the  time  when  rent  Rout  Dae  in 
is  due,  and  when  it  must  be  demanded,  are  very  curious  and  precise,  p^-riandable 
It  seems  that  rent  is  due  in  the  morning  of  the  day  appointed  for  at  Sunset,  and 
payment,  but  it  is  not  in  a/'j-ear  until  after  midnight  (/).  Midnio-ht. 

Just  before  and  at  sunset  is  the  time  appointed  by  law  to  make  a  i>i'ppa  v. 
proper  demand  of  it  (/>•),  to  take  advantage  of  a  condition  of  re-entry ;  q^-'^l'^ 
the  demand  should   be  made   such   time   before  sunsel;  as  to  allow  Demand,  in 
sufficient  light   to  count    the   money  (/)  ;    the   person   making   the  po^.t  a  Re^^^' 
demand  must  remain  on  the  land  till  the  sun  has  set ;  and  the  demand  ^y^^^y  ^t 
must  be  actually  or  constructively  continued  till  that  time  {iii).     The  i^aV. 
Cornet  will  not  take  judicial  notice  of  the  time  of  sunset  on  a  particular 
day,  that  must  be  proved  by  evidence  {n).     A  demand  made  on  the 
proper  day  at  one  o'clock  is  clearly  bad  (o),  although  a  tender  by  the 
tenant  or  his  agent   at   any  time  before  or  after  sunset  would  be 
sufficient  to  save  the  forfeiture  (/;).     But  these  niceties  are  usually 
dispensed  with  by  express  words  in  the  lease,  as  has  been  already 
(ante,  p.  349)  explained. 

Where  a  lessor,  tenant  in  fee,  died  after  sunset  and  before  mid-  Death  of 
night,  it  was  held  that  the  heir  and  not  the  executor  was  entitled  to  Landlord  on 

^  ,  Kent-day. 

the  rent  (q)  ;  but  payment  to  the  lessor  or  his  agent  on  the  morning  c/««'s  case. 
of  the  rent-day,  the  lessor  dying  before  noon,  is  valid  as  against  the 
heir,  though  not  against  the  Crown  (r).    Where  the  rent  was  reserved 
payable  on  Michaelmas  Day,  and  the  lessor  died  on  that  day  between 
three  and  four  o'clock  in  the  afternoon  before  sunset,  and  a  question 

(0  Dibble  V.  Bowater,  2  E.  &  B.  5G4  :  (o)  Doe  d.  Wheddon  v.  Taid,  3  C.  &  P. 

Ciitthiff  V.  Derby,  2  W.  Blac.  1077.  613. 

(/.)  Dup2)a   V.  Mayo,   1   Saund.   287;  2  iP)  I*lo^-  172  a  ;  Co.  Lit.  202  a;   Cropp 

Salk.  578  ;  Cole,  Ejec.  413.  ^'-  Unmherton,  Cro.  Eliz.  48. 

(0  Co.  Lit.  202  a;  MamuVs  case,  7  Co.  ('^)  ^''^'P'\  I'^-^T^  ?   ^""^K^'^  ^    ^ 

R.   28  b  ;   Tinckler  v.  Prentice,  4  Taunt.  )^!^^-  ^TJ"   --r^    ^. '  P"*  *  ''T'  ^°  ^^Z  ?" 

549 ;  13  R.  R.  684.  \l'  ^  \i!.'-  ^ockvnffha'n  v.  Fcnrice    1  P. 

,  \    TT-    7       ,  ^,  •      ,               T  \vms.  1(/;   1  Salk.   5/8;  1  Swanst.  34o, 

(m     Wood  and  Chivers  case,  4  Leon.  1, 9;  note;    Be   C/ulou-,   3   Kay  &  J.    689;    26 

Acocks  V.  Phillips,  5  H.  &  N.  183.  l.  J.,  Ch.  513. 

(«)   Collier  V.  MJces,  2  C.  &  K.  1012.  (r)  \'Iuhs  case,  10  Co.  R.  127  b. 
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Cn.  X.  Sec.  4.  was  raised  wlietlior  the  executor  or  tlie  heir,  or,  whieli  is  the  same,  the 
ll/i<)iiu-ntis   jointress  of  tlie  lessor,  should  have  the  rent,  it  was  held  tliat  the  rent 

should  go  to  the  heir  or  jointress  (.v). 

Payment  of  Payment  before  the  day  is  voluntary  and  a  payment  of  a  sum  in 

Advance.  gross,  and  no  satisfaction  at  law  of  the  rent  (t)  ;  but  it  seems  it  will 
be  otherwise  in  equity,  for  payment  of  rent  to  the  tenant  in  tail  or  for 
life,  on  or  even  bc/oro  the  day,  where  the  tenant  in  tail  lived  to  the 
rent-day  {/i),  will  discharge  the  lessee,  though  if  the  tenant  in  tail  die 
on  the  same  day,  the  remainderman  is  entitled  to  recover  the  rent  so 
])nid  from  his  rei>resentatives.  If  a  tenant  malce  a  paj-ment  in  advance, 
and  the  landlord  dies  before  the  rent-day,  the  payment  may  be 
pleaded  by  way  of  an  equitable  defence,  to  an  action  by  tlie  landlord's 
executors  for  the  rent  (.r).  But  a  payment  of  rent  in  advance  is  not 
within  4  Ann.  c.  16,  s.  10,  so  as  to  discharge  the  tenant  from  his 
obligation  to  pay  rent  to  the  assignee  of  the  reversion,  in  case  he 
received  notice  of  the  assignment  before  the  rent  is  due  (//). 
At  what  Days '  Where  rent  is  reserved  generally,  and  no  mention  is  made,  as  is 
Kent  is  due.  "nsual,  of  half-yearly  or  quarterly  payments,  nothing  is  due  until  the 
end  of  the  year  (;:)  :  and  where,  after  signing  a  written  agreement 
which  made  no  mention  of  the  time  when  the  rent  was  to  be  paid,  the 
landlord  asked  the  tenant  how  he  would  like  to  pay  the  rent,  and  the 
tenant  replied  quarterly,  and  the  rent  was  accordingly  paid  quarterly, 
it  was  held  that  the  rent  was  still  due.  annually,  and  not  quarterly  {a). 
Where  there  is  a  general  reservation  of  a  yearly  rent,  a  clause  to  put 
an  end  to  the  term,  by  notice  expiring  on  any  quarter  day,  will  not 
make  the  rent  payable  quarterly  {b).  In  a  case  where  an  agreement 
was  dated  the  21st  January,  and  a  person  thereby  agreed  to  become 
tenant,  "  at  the  customary  time  of  entry,"  at  a  certain  rent  to  be 
"  paid  at  the  usual  time,"  *'  as  agreed  upon  ;  "  and  he  entered  at 
Lady  Day,  the  usual  time  of  entry  being  the  12th  of  May,  the  usual 
time  of  rent  becoming  payable,  being  once  a  year,  at  Michaelmas, 
and  the  rent-day,  when  it  was  paid,  being  the  <Sth  January  :  it  was 
held,  that  there  was  evidence  that  the  rent  was  payable  at  Michael- 
mas, and  that  it  was  not  necessarily  payable  at  the  end  of  the  year, 
from  the  time  of  entry  (r).  When  the  rent  is  made  payable  on 
certain  days  in  the  year,  it  is  due  on  the  first  of  the  days  occurring  in 

Is)  Zd.    Rodi»gham    v.    Pcmice,    1    P.  18W.  R.  1106;   Cook  \.  Omrra,!,.^,.,! 

Wms.   177 ;  1  Salk.  .'578  ;  1  Swanst.  a45,  C.  P.  132  ;  41  L.  J.,  C.  P.  89  ;  26  L.  T. 

note  ;  Bac.  Abr.  tit.  Rcut  (H.).  97  ;  20  W.  E,.  367. 

(<)   Clun's   cane,    10  Co.   R.    127  b  ;    Ld.  (r)   Cole  v.  Snnj,  Latch.  264  ;  Com.  Dig. 

CromireU  v.  Andrews,  Cro.  Eliz.  1.5.  lir/i't  (B.),  8  ;   Grtti/  v.  Chamberlnin,  4  C.  & 

(m)  JaI.   liock'uujham  v.   Penrice,  supra  ;  P.  260  ;   Goomher  v.  Howard,  1  C.  B.  440. 
Bac.  Abr.  tit.  lient  (H.).  («)   Turnn-  v.  Albiaij,  Tyr.  &  G.  819. 

{x)  See  Kash  v.  Gray,  2  F.  &  F.  391.  ib)  CoUctt  v.  ('Hrluiff,  10  Q.  B.   785  ;  5 

(y)  I)e  Nicolh  v.  .Saiotdrrs,  L.  R.,  5  C.  P.  D.  &  L.  605. 
68  •   39  L.  .1..  C.  P.  297  :   22   L.  T.    661  ;  (c)  Gore  v.  TJoi/d,  12  M.  >S:  W.  463. 
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point  of  time,  without  regard  to  tlie  local  order  of  the  words  (d).     If  Ch.  X.  Sec.  4. 
rent  is  intended  to  be  made  payable  in  advance,  sucb  intention  should  ^'^^'^"^f//''  ''' 

be  clearly  expressed  (f^) .      A  covenant  that  a  half-year's  rent  shall  

remain  in  the  hands  of  the  tenant  till  the  last  year,  means  the 
"  current  half-year  "  ( /) .  Where  rent  was  reserved  quarterly,  or  /lalf- 
quarterly  if  required,  and  the  landlord  received  the  rent  quarterly  for 
the  first  twelve  months,  it  was  held,  that  he  could  not,  without  notice, 
distrain  for  a  half-quarter's  rent  {(j) . 


Sect.  5. — Payment  of  Rent. 

Eent  is  considered  as  of  a  higher  nature  than  even  a  debt  due  oji.  Rent  a  Debt 
an  instrument  under  seal,  as  between  the  parties  themselves.  In  the  Mature, 
case  of  the  death  of  the  tenant,  it  was,  prior  to  the  Act  32  &  33  Vict. 
c.  46,  of  equal  degree  with  specialty  debts,  so  as,  in  the  distribu- 
tion of  the  deceased's  estate,  to  be  payable  with  debts  of  that 
degree  (//)  ;  but  now,  by  virtue  of  that  statute,  all  the  creditors  of  a 
deceased  person  are  treated  as  standing  in  equal  degree.  Hent  in 
arrear  is  no  part  of  the  reversion  ;  and  therefore  when  rent  becomes 
due  after  delivery  to  the  sheriff  of  a  writ  of  elegit  against  the  lessor, 
but  before  inquisition  taken  thereon,  it  is  not  payable  to  the  execution 
creditor  (?'). 

Rent  due  and  owing  to  a  judgment  debtor  may  be  ordered  by  a  Attachment 
divisional  Court,  a  judge,  or  a  master,  to  be  attached  in  the  hands  of 
his  tenant,  as  a  debt,  under  the  Rules  of  the  Supreme  Court 
(Order  XLY.,  Rule  2)  (/•)•  But  accruing  rent  not  due  cannot  be  so 
attached  (/).  Rent  which  is  overdue  cannot  be  attached  under  a 
foreign  attachment  in  Londcm  (;>?). 

A  payment  of  rent,  by  mistake  or  misrepresentation,  to  a  person  not  Payments  by 
entitled  to  demand  it,  does  not  preclude  the  tenant  from  showing     ^^  ^  '^  °  ^® 


■\vronc 


that  the  person  to  whom  it  was  paid  was  not  entitled  to  it  {)i),  but  the  Person, 
onus  of  proof  is  shifted.  Therefore,  if  A.,  who  is  a  tenant  for  life 
subject  to  forfeiture,  with  remainder  over  to  B.,  lease  to  C,  for  a 
term,  and  afterwards,  apprehending  that  lie  has  forfeited,  acquiesce 
in  B.'s  claiming  and  receiving  the  rent  from  C.  ;  his  executor  may, 
on  showing  that  he  acquiesced  under  a  false  ajiprehension,  recover 

{d)  HUIy.  Grcoiijc,  Plowd.  171.  Common  Law  Procedure  Act,  1854,  from 

(e)  Ante,  Sect.  1.  which  Order  XLV.,  Rule  2,  differs  only 

(/)  V.  KichoUs,  Lofft,  393.  in  enlarging  the  discretion  of  the  Court. 

{g)  Mallam  v.  Arden,  10  Bing.  299.  (?)  Jones  v.  Thompson,  27  L.  J.,  Q.   B. 

{h)   Thompson  v.  Thompson,  9  Price,  471.  234  ;    and  see  for  the  general  principle, 

(i)   Sharp  v.   Key,  8   M.    &  W.  379  ;   9  Tapp  v.  Jones,  L.  R.,  10  Q.  B.  591. 

Dowl.  770.  (w)  Com.  Dig.  Attachment  (D.),  cited  8 

[k)  Mifrhell  V.  Lee,  8  B.  &  S.  92  ;  L.  R.,  B.  &  S.  95. 

2  Q.  B.  259  ;  decided  on  sect.   62  of  the  [>A  JRogers  v.  Pifeher,  6  Taunt.  202. 

L.T.  20 
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Ch.  X.  Sec.  5.  from  C.  the  amount  of  the  rent  erroneously  paid  to  B.  (o).    Where  an 
Pai/meiit  of    old  corporation,  before  the  Municipal  Reform  Act,  were  trustees  of  a 
— '- — -  charity,  and  a  tenant  of  the  charity  paid  rent  after  the  new  corpora- 
tion came  into  office  to  the  secretary  of  the  old  corporation,  who  still 
continued  as  charity  trustees,  it  was  held  that  this  was  a  good  pay- 
ment as  against  the  new  corporation  {]>). 
Allowancesby      An  allowance  by  Avay  of  deduction  from  the  rent,  even  though 
DecWHoifs      J^atl-e  by  mistake,  operates  as  payment  of  the  rent,  pro  tauto :  thus 
from  Rent.       where  a  tenant  paid  rent  regularly  to  the  landlord's  agent,  deducting 
a  sewers  rate,  which  by  the  terms  of  the  agreement  under  which  the 
tenant   held  he  ought  himself   to  have  paid,  it  was  held,  that,   in 
an  action  to  recover  the  simis  so  deducted  as  arrears  of  rent,  a  plea  of 
payment  was  supported  by  the  facts  (q) . 
Rent  is  Pay-        Rent  reserved,  payable  yearly,  or  otherwise,  is  to  be  paid  on  the 
Kand^'^cxcept   ^'^'^^^h  because  the  land  is  the  debtor,  and  that  is  the  place  of  demand 
in  the  Case  of  appointed  by  law  :  so  if  a  man  lease,  rendering  rent,  and  the  lessee 
Haidane  v        binds  himself  in  a  sum  to  perform  the  covenants,  this  does  not  alter 
Johnson.  the  placc  of  payment  of  the  rent,  for  it  may  be  tendered  on  the  land 

without  seeking  the  obligee,  except  where  the  condition  is  for  the 
performance  of  homage  or  other  corporeal  service  to  the  person  of 
the  lord  (r).  This,  however,  which  is  a  rule  of  the  common  law, 
applies  only  to  re-entry  for  non-payment  of  rent,  and  not  to  an 
action  on  the  covenant  to  pay  it.  Such  a  covenant  (if  no  particular 
place  of  payment  be  mentioned)  is  analogous  to  a  covenant  to  pay  a 
sum  of  money  in  gross  on  a  day  certain,  in  which  case  it  is  incumbent 
on  the  covenantor  to  seek  out  the  person  to  be  paid,  and  pay  or  tender 
him  the  money,  for  the  simple  reason  that  he  has  contracted  so  to  do. 
So  it  was  held  in  the  considered  case  of  Haidane  v.  Jolinson  (s),  where 
the  authorities  for  this  somewhat  harsh  doctrine  (which  applies,  if 
only  the  landlord  be  intra  quatuor  maria)  will  be  found  carefidly 
examined. 
Lessee  of  The  lessee  of  the  Crown  must  joay  his  rent,  without  demand,  at 

Crown.  j^^  Exchequer,  wherever  it   may  be :   but  if  the  Crown  grant  the 

reversion,  the  rent  must  be  demanded  on  the  land  before  the  grantee 
can  enter  as  for  a  forfeitiu-e  on  non-payment  (/). 
Remittaueo  of      Like  any  other  species  of  debt,  rent  is  often  paid  by  a  remittance 
Post.    '^°"^'  ^  ^y  tli6  post.     But  remitting  through  the  post  is  departing  from  the 

(o)    WiUiamsY.  Bartholomeiv,l'Bos.  kV.  Moore,  G8  ;  5  L.  .T.,  C.  P.  13;  29  R.  R. 

326;  4  R.   R.   81;   Grcqorij  v.   Boidge,    3  493. 

Bing.474;   Clarulge^.  Mackenzie.  ^'^l.^G:.  (r)  Co.    Lit.   201  b;  Itoive  v.  Young,   2 

143.  Brod.  &  B.  234  ;  2  Bligh,  391  ;  21  R.  R. 

,   \    ,^  ,        r   T    77  n-L     7/  91;  Shep.  Touch.  378 ;   Crouch  \.  Fahtolfr, 

ip)  Mayor    i-c.    of  Ludlow  v.   Charlton,       g^;  ^    {^^^^     ^^g.    ^^^^    pj^^    p^^.^,;^,.,. 

(q)    TFaller  X.  yindreux,  3  7111.  k'W.  312  ;  (.s)  Haldanr   v.   Johnson,   8   Exch.    689: 

7  L.  J.  (N.  S.)  68 ;    1  Jur.  848  ;  49  R.  R.        17  Jur.  937  ;   22  L.  .J.,  Ex.  264. 
610;  Bramston  v.  Rohms,  4  Bing.  11  ;   12  {t)  Bac.  Abr.  tit.  Rent  (I.). 
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mode  of  payment  marked  out  by  law,  and  in  tlie  absence  of  a  recog-  Ch.  X.  Sec.  5. 
nition  by  the  landlord  of  the  use  of  the  post,  the  loss  by  post  would     ^'"£;;f  "-^ 

fall  on  the  tenant.     It  has  been  held  that  if  a  tenant  be  du-ected  by   • 

his  landlord  to  remit  money  by  the  post,  and  it  be  lost,  the  latter  Remittance  of 
must  bear  the  loss  (u) ;  but  even  in  this  case,  it  is  said,  the  tenant  g^J*  through 
must  show  due  caution  (x),  such  as,  in  the  present  day,  using  a  regis- 
tered letter.  It  is  probable  that  slight  evidence  of  an  implied  recog- 
nition by  the  landlord  of  the  use  of  the  post  would  be  held  sufficient ; 
but  in  every  case  it  would  be  desirable  to  obtain  an  express  recogni- 
tion by  the  landlord,  once  for  all,  of  the  mode  of  payment.  Where 
a  creditor  in  the  country  directed  his  debtor  to  pay  money  into  a 
London  banking-house  to  his  account,  and  had  no  account  with  the 
house  but  through  a  country  banker ;  it  was  held,  that  a  payment 
there  to  the  credit  of  his  account  with  the  country  banker  was  a 
discharge  to  the  debtor  (?/) .  Grenerally,  a  creditor  may  insist  upon 
payment  being  made  either  to  himself  or  his  agent;  but  having 
authorized  payment  to  his  agent,  he  cannot  revoke  that  authority  if 
the  debtor  have  given  such  a  pledge  to  pay  pursuant  to  the  authority 
as  would  bind  him  in  a  Court  of  law  (z) . 

If  the  landlord  take  a  security  for  rent  in  arrear — as  if  he  take  a  Payment  by 
bond,  bill  of  exchange,  or  promissory  note — his  so  doing  will  not  of  ^  °''  °  *^' 
itself  amount  to  a  payment  of  the  rent,  nor  bar  him  of  his  remedies 
peculiar  to  the  recovery  of  rent.  So  it  was  held  in  Davi>i  v.  Gyde  (a), 
it  having  been  previously  ruled  at  nisi  prius,  that  where  the  tenant 
gave  a  note  of  hand  for  rent  in  arrear,  and  took  a  receipt,  he  could 
not  sue  the  landlord  in  trespass  for  a  distress,  but  that,  notwith- 
standing the  note,  the  landlord  might  distrain,  as  the  note  was  no 
alteration  of  the  debt  till  payment  (b).  In  another  case,  a  tenant 
being  indebted  for  rent,  his  landlord's  agent  received  from  the  tenant 
a  bill  of  exchange  for  the  amount,  which  he  indorsed  over,  and  paid 
the  rent  to  the  landlord,  crediting  it  in  his  accounts  as  if  the  tenant 
had  paid  the  money.  The  landlord  having  distrained  for  rent,  it 
was  held  to  be  a  question  for  the  jury  whether  the  transaction 
amounted  to  a  discount  of  the  bill  by  the  agent  for  the  tenant,  or  a 
mere  advance  of  rent  by  the  agent  to  the  landlord,  in  which  latter 
case  he  was  entitled  to  distrain  (r).  Where  to  covenant  for  rent 
against  three  defendants,  it  was  pleaded  that  41/.  of  the  rent  was 
paid  ;  that  of  the  residue  two  of  the  defendants  had  paid  their  shares, 

(m)    Warwick  v.   Makes,  Peake,   67  ;   3       N.  &  M.  462  ;  4  L.  J.  (N.  S.),  K.  B.  84  ; 
E.  E.  653.  41  R.  E,.  489,  on  demurrer. 

(:r)  ITawkins  v.  Hutf,  Peake,  186.  (*)  J^^'V.  ^J''T'VL'''^i^''''''"'\^f'/ 

,7,      J       ^  TT  li.   on.  Cnjton,  Bull.  N.  P.  182;  Seven  v.  Mihil, 

(y)  Breed  v.  Green,  Holt,  204.  ^  ^^   j^^^    g-g. 

(2)  Hodgson  v.  Anderson,  3  B.  &  C.  842.  (,,)  Parrott   v.   Anderson,   7    Exch.    93  ; 

[a)  Davis  y.  Gijde {1835),  2  A.  &  E.  624  ;  4        Griffiths  v.  Chichester,  Id.  95. 

29  (2) 
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Diifis  V.  Gi/dc. 


Stamp-duty 
on  Receipts 
for  Kent. 


Fraudulent 
Reduction  of 
Rents. 


and  that  the  other  liad  given  the  plaintiff  a  promissory  note  for  his 
share  payable  at  a  banker's ;  that  such  note  was  dishonoured,  where- 
■  upon  the  plaintiff  sued  him  and  had  judgment  by  default  on  the  note, 
which  judgment  was  still  unsatisfied  ;  it  was  held  that  the  judgment 
was  no  merger,  being  obtained  on  a  collateral  security,  and  not 
having  produced  actual  satisfaction  {</) .  In  Dan's  v.  Gi/dc,  however, 
which  was  decided  on  demurrer,  more  than  one  member  of  the  Com't 
pointed  out  that  a  special  agreement,  made  at  the  time  of  the  note, 
for  suspending  the  distress,  might  have  suspended  the  right  to 
distrain,  and  in  Bramlctj  v.  I*ulmcr  ie)  it  was  pointed  out  that  Dam 
V.  Gyde  is  no  authority  that  the  giving  of  a  bill  is  no  evidence  of 
an  agreement  to  suspend  the  landlord's  right  of  distress,  no  such 
agreement  having  been  averred  in  the  pleadings  in  that  case  ;  and  it 
was  expressly  held  that  the  fact  of  a  landlord  taking  a  bill  of  exchange 
from  his  tenant  for  rent  due  is  some  evidence  of  an  agreement  by  the 
landlord  to  suspend  his  remedy  by  distress  during  the  currency  of  the 
bill.  Dack  v.  Gyde  seems  to  bear  very  hardly  on  the  tenant,  and, 
although  it  is  not  likely  to  be  overruled,  it  is  submitted  that  it  is 
incorrect,  on  the  ground  that  the  acceptance  of  a  negotiable  security 
constitutes  an  implied  suspension  of  the  right  to  distrain,  and  that 
the  substitution  of  the  simple  remedy  upon  a  note  for  the  more 
cumbrous  remedy  otherwise  open  to  the  landlord  is  a  good  legal  con- 
sideration. A  similar  remark  will  apply  to  Skerry  v.  Preston  (/),  in 
which  it  was  held  that  an  agreement  to  take  interest  did  not  postpone 
the  right  of  distress. 

Recei})ts  for  rent  require  to  be  stamped  with  a  penny  stamp,  which, 
if  adhesive,  as  it  generally  is,  must  be  cancelled  by  the  person  giving 
the  receipt  before  he  delivers  it  out  of  his  hands,  if  the  sum  received 
amounts  to  2L  or  upwards.  The  fine  for  giving  a  receipt  liable  to 
duty  and  not  duly  stamped,  or  refusing  "  in  any  case  where  a  receipt 
would  be  liable  to  duty,"  to  give  a  receipt  duly  stamped,  is  10/.  re- 
coverable by  information  in  the  High  Court,  in  the  name  of  the 
Attorney- General  {g). 

Where  a  landlord  fraudulently  reduced  various  sums  of  money 
payable  by  his  tenants,  and  the  evidence  of  payments  by  them  con- 
sisted of  memoranda  of  accounts  delivered  to  the  tenants  in  which 
the  items  in  question  were  set  down,  and  to  each  of  which  the  land- 
lord wrote  the  word  "  paid  "  ;  it  was  held,  that  such  memoranda  were 
admissible  in  evidence  without  a  stamp,  when  coupled  with  entries  in 


{d)  Brake  v.  Milchell,  3  East,  251  ;  7 
R.  R. 449. 

{e)  Bramhii  v.  Pal»i-r,  [1895]  2  Q.  B. 
405  ;  65  L.  J.,  Q.  B.  42  :  73  L.  T.  329  ; 
14  R.  692— C.  A. 


( f)  Skcrn/  v.  Ftrston,  2  Cliit.  R.  245  ; 
23  il.  R.  747. 

[(/)  Stamp  Act,  1891  (54  &  55  Vict, 
c.  39),  ss.  101—103,  121,  and  Schedule, 
tit.  Receipt. 
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the  steward's  books  to  the  same  effect  (A).  A  paper  signed  Ly  the  Ch.  X.  Sec.  5. 
lessor  in  this  form — "  ILr.  J.  (the  lessee)  having  written  ofE  the  sum  ^"^'",f"/  "-^ 
of  72/.  from  his  mortgage  debt,  being  five  quarters'  rent  of  his  house, 
I  hereby  discharge  the  same  rent  to  the  21:th  day  of  July  last " — 
requires  a  receipt  stamp  (/).  A  paper  in  form  of  a  receipt,  if  it  is  not 
given  in  evidence  as  a  receipt,  does  not  requu-e  a  stamp  {k)  ;  and  an 
unstamped  receipt  may  be  used  by  a  witness  who  can  prove  the  fact, 
independently,  to  refresh  his  memory  (/). 

A  payment  of  ground-rent  by  the  tenant,  in  default  of  payment  When  Paj-- 
by  his  mesne  landlord,  may  operate  as  payment  pro  tanto  of  the  rent  Groimd-rent 
claimed  by  the  latter  [in)  ;  and  growing  rent  may  be  discharged  by  operates  as 
such  payments  as  well  as  rent  actually  due  (»).     Such  payments  are  tanto  of  the 
not  the  less  compidsory  because  the  ground  landlord,  on  demanding  ^^^*^- 
the  ground-rent,    allows   the   occupier   time   to   pay  {n).      Where  a 
stranger  received  rent  due  to  the  testator  in  his  lifetime,  and  after- 
wards, by  desire  of    the  tenant  in  possession,  paid  the  demand  of 
ground-rent  due  at  the  same  time  for  the  said  premises  ;  it  was  held, 
that  he  might  deduct  such  payment  in  an  action  by  the  executor  for  the 
rent,  but  not  a  payment  of  ground-rent  arising  after  the  death  of  the 
testator  (o). 

A  payment  of  property-tax  operates  as  a  payment  pro  tanto  of  the  Payment  of 
rent,  notwithstanding  any  stipulation  in  the  lease  to  the  contrary  (^j).  (^^^'  '^  ^^' 
So  a  payment  of  laud-tax,  sewers-rate,  rent-charge  in  lieu  of  tithes, 
and  other  charges  of  the  like  nature,  may,  in  the  absence  of  any 
express  stipulation  for  their  payment  by  the  tenant,  operate  as  a  pay- 
ment pro  tanto  of  the  rent,  and  be  deducted  accordingly  on  the  next 
pa^Tuent  of  rent  {q) . 

It  has  been  said  that  wherever  a  tenant  may  be  ousted  fi-om  his  when  other 
occupation  on  defaiut  made  of  a  payment  by  his  landlord,  he  may  ^^j-ments 

,  ,        ,  i.    J  J  '  ./    may  be 

pay  in  his  discharge  and  for  the  redemption  of  the  premises,  and  Deducted 
deduct  such  payment  from  his  rent  (r).  Such  payments  in  event  of  Kent, 
the  tenant  being  sued  for  the  whole  rent,  would  seem  to  fall  within 
the  scope  of  the  Eules  of  the  Supreme  Com-t,  1883  (Order  XIX., 
Rule  3),  by  which  "  a  defendant  in  an  action  may  set  off  or  set  up 
by  way  of  counter-claim  against  the  claims  of  the  plaintiff,  any  right 
or  claim,  whether  such  set-off  or  counter-claim  sound  in  damages  or 
not,  and  such  set-off  or  counter-claim  shall  have  the  same  effect  as  a 
cross  action."      Even  before  the  Judieatm-e  Acts,  it  was  held  that  in 

{h)   Clarke  v.  Hougham,  3  D.  &  R.  32o.  («)   Carter  v.  Carter,  6  Bing.  406  ;   Saps- 

(i)  Lucas  V.  Jones,  5  Q.  B.  949.  >''"'  "•'■  Fleteher,  4  T.  R.  511. 

n\    T>      1  T,     ■       n  r^     f    -a  ^oa  (")    TFilkiiif^on  V.  Caivood,  3  Anst.  905. 

{k)  Brookes  v.  Bavies,  2  C.  &  P.  186  ;  )    ^  p    f   pv.    xv 

Mathcion  v.  Ross,  2  H.  L.  Cas.  286.  ^l  Po?t   Ch   XV  ' 

(0  Ramhert  v.  CoAew,  4  Esp.  213  ;  6  R.  (,.)  Smith    v.   Pearce,   MS.,    sittings   at 

II-  854.  GuildhaU,  after  M.  T.   43  Geo.   3,  Lord 

(>h)  Loe  V.  Hare,  2  C.  &  M.  145.  EUenborough,  C.J. 
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Ch.  X.  Sec.  5.  an  action  for  rent  the  tenant  might  avail  himself  of  a  part  payment 

P<".n»e)!tof    obtained  from  him  under  a  distress  or  a  judgment  of   the  County 

r- — — -  Court  for  the  same  rent  (s) ,  and  that  where  a  landlord  was  bound  to 

Set-off,  aud  .  ,    .  .  i  . 

Counter-         repaii',  and  the  tenant  was  obliged  by  sudden  accident  to  make  repau's, 

claim.  ^  order  to  prevent  further  mischief,  tlio  tenant  might  set  off  the 

money  laid  out  in  rcpaii-s  (;').     It  was,  however,  held  that  there  could 

be  no  set-off  where  the  tenant  paid  as  rent  a  sum  to  prevent  a  person 

ejecting  him  from  a  portion  of  the  land  to  which  he  claimed  title 

from  the  lessor  prior  to  the  lease  {it) . 


Sect.  6. — Proof/or  Bent  against  Liquidators  of  Company. 

Distress  for  rent  upon  premises  demised  to  a  company  in  liquidation 
is  dealt  with  hereafter  (Ch.  XI.,  Sect.  7). 

The  landlord  of  a  limited  company  being  wound  up  or  applying 
for  leave  to  reduce  its  capital  has  been  more  than  once  held  entitled 
to  enter  a  claim  for  rent  and  royalties  which  may  become  due  to  him 
in  future,  and  to  an  injunction  to  restrain  the  company  from  dis- 
tributing its  assets  and  dissolving  without  making  proper  provision 
for  his  payment  {r).  That  these  decisions  require  re-consideration 
since  Hardy  v.  FotJicrgiU  (ante,  p.  286)  was  intimated  by  the  Court  of 
Appeal  in  Midland  Coal,  Colce  and  Iron  Co.,  In  re,  Craig's  Claim  (x), 
where  it  was  held  that  a  lessee  raising  such  a  claim  was  bound  by  a 
scheme  under  the  Joint  Stock  Companies  Arrangement  Act,  1870. 
And  although  it  has  been  pointed  out  that  the  rule  of  Hardy  v. 
Fothergill  does  not  apply  to  a  subsisting  lease  to  a  company,  and 
lessors  refusing  to  accept  a  sm'render  and  prove  for  loss  can  enter  a 
claim  for  the  whole  of  a  future  rent  {y),  and  have  the  assets  of  the 
company  impounded  to  meet  such  claim  (~),  but  not  its  dividends  to 
creditors  [a)  ;  still  in  a  case  where  a  lessor  is  desirous  of  proving  at 
once  for  his  loss  on  the  footing  of  the  lease  being  determined  or 
treated  as  determined,  it  is  the  duty  of  the  Court  to  assist  him  in 
proving.  Great  injustice  would  ensue  if  a  liquidator  were  at  liberty 
to  refuse  to  allow  any  proof  except  for  rent  actually  accrued  due ; 
for  he  might  apply  all  the  assets  in  paying  other  creditors  large 

(«)  Earmer  v.  Bean,  3  C.  &  K.  307.  [x]  Midland  Coal,  Coke  and  Iron  Co.,  In 

[t)   Waters  v.  Weigall,  2  Anst.  575.  re,  Craig's  Claim,   [1895]   1   Ch.    2G7  ;  64 

(w)  Boodle  V.  Cambell,  7  M.   &  G.  386  ;  L.  J.,  Ch.  279  ;  71  L.  T.  705 ;  43  W.  R. 

2  D.  &  L.  66.  •  680  ;   12  R.  62  ;  2  Manson,  75— C.  A. 

(v)   Tehr/raph    Construction    Co.,    In    re,  /  \     ■\r         r>  ■     j  i      t>     j      /-»           ,■ 

T    t>     TAT?      ooi      n         1.  ■             T)  ■.■  h  ('/)    ■"<'"'      Oriental     Bank      Corporation 

L).  K.,  10  xliq.  384  ;   Oppenhevner  v.  British,  /vt      .->\    non-T    i   nu     »7-r>            i/        i. 

#..  Bank,  L   R.,  6  Ch.  D.  744  :  Gooch  v!  (^°;.2)'  ^^f  ^^   ^  ^^-  ^'^>  P^'^  Vaughan 

Zondon  Banking  Association,  32  Ch.  D.  41  ;  "  nnams,  J . 

Elphinstoncv.  Monkland,  ,^-c.  Co.,  11   App.  (-)  Hojtor  Granite  Co.,  In  re,  L.   R.,  1 

Cas.  332  ;  all  cited  in  the  judgment  in  Ch.  77. 

Craig's  Claim,  [1895]  1  Ch.  at  p.  2^6— C.  A.  {a)  Horsei/s  Claim,  L.  R.,  5  Eq.  361. 
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dividends  and  leave  the  lessor  with  a  mere  claim  for  his  future  rent  Ch.  X.  Sec.  6. 
and  in  the  position  of  there  being  no  assets  available  for  payment  of  -^''''^^^{•'■/^"^ 
any  part   of   the   rent   as   and   when   it   accrued   due  and  became  Liquidators  of 

'^  ^   ^  Company. 

available  [h).  


t 


I 


Sect.  7. — Apportionment  of  Rent. 
(a)  Apportionment  in  respect  of  Estate. 

Apportionment  of  rent  in  respect  of  estate  takes  place  by  act  of  Apportion- 
law  where  lands  demised  at  an  entire  rent  become  divided  among  of  Law. 
different  persons  ;  thus,  if  freehold  and  leasehold  premises  are  let 
together  at  one  rent,  an  apportionment  takes  place,  at  the  death  of 
the  lessor,  among  the  real  and  personal  representatives. 

Apportionment  at  common  law  may  also  be  by  act  of  the  parties  :  By  Alienation 
thus,  if  the  lessor  dispose  of  the  reversion  in  part  of  the  lands,  either 
by  deed  or  will,  the  rent  is  apportionable  (c)  ;  but  the  lessee's  con- 
currence to  the  apportionment  is  necessary,  unless  it  be  settled  by  a 
jury  [d).   When  the  lessee  aliens  part  of  the  land,  the  alienee  is  liable  By  Alienation 
for  a  proportional  part  of  the  rent  if  the  landlord  choose  to  proceed  °*  *^^^  Lessee, 
against  him  [e).      Although  the  landlord  has  received  rent  from  the 
assignee,  the  personal  contract  of  the  lessee  still  subsists,  and  renders 
him  liable  for  the  whole  arrears  in  an  action  of  covenant  (/).     When  By  a  Sur- 
the  lessee  sm-renders  part  of  the  land  to  the  lessor,  the  rent  for  the 
remainder  is  apportioned.     It  would  seem  that  the  rent  should  be 
apportioned,  not  according  to  the  quantity,  but  according  to  the  value 
of  each  part  as  improved  by  buildings,  &c.  {g). 

Where  the  lessee  is  evicted  from  part  of  the  lands  hij  tit/e  para-  Eviction  of 
mount,  he  will  have  to  pay  a  rateable  proportion  for  the  remainder  (//) ; 
but  if  he  be  evicted  from  part  of  the  lands  bi/  his  landlord  (or  his 
assigns),  no  apportionment,  but  a  suspension  of  the  whole  rent,  takes 
place  (?).  There  is  no  suspension,  however,  if  the  eviction  has 
followed  upon  some  wrongful  act  of  the  lessee,  such  as  a  forfeitm-e  or 
recovery  of  part  of  the  lands  in  an  action  of  waste  (/.•) . 

{b)  Panther  Lead  Co.,  Ln  re,  [1896]  1  Ch.  {cj)  Smith  v.   Malings,   Cro.    Jac.    160  ; 

978,  per  Romer,  J.  Ancn.,  Moor,  114. 

(c)   West  V.  LasccUes,    Cro.    Eliz.    851;  (/')  Gilb.  Rents,  147;  Smiths.  2IaUn,js, 

Collins  and  Harding's  case,  13  Co.  R.  57  a ;  Cro-  Jac  160  ;   1  Roll.  Abr.  2'io;Stc.ven- 

Cro.  EUz.  609    622.  *""  ^-  Lambard,  2  East,  575  ;   6  R.  R.  oil  ; 

ij\    T>;-'        '/>  77-'     CO    f     Au    o-r-     1  Boodle  V.    CanibeU,    7   M.    &   G.    386;    2 

(«)  JitissY.  Collins,  5  13.  &  Ala.  b/b     1  -p.     „    y      „-,  .    Tr„r„„„7,7;„  ,,    rr,.„;^    t  t~ 

D.  &  R.  291  ;  24  R.  R.  601.  Com   KR    117           ^                    ^' 

(e)  Sterenson  v.  Lambard,  2  East,  575  ;  (,;)  Smith,  L.  &  T.  287  (2nd  ed.) ;  but 

6  R.  R.  511.  the  tenant  muf<t  perform  all  his  covenants 

(/)  Bachelour  and  Gage's  case,  Cro.  Car.  as  to  repair,  kc,  Xcivton  v.  AUin,  1  Q.  B. 

188;  Ipsivich  {Bailiff)  v.  Martin,  1  Roll.  517  :  Morrison  v.  Chadwic/c,  7  C.  B.  283. 

Abr.   235,  pi.    17;   Orgill  v.  Kemshead,  4  {k)    Walker's  case,  3  Co.  R.  22;    1  Roll. 

Taunt.  642  ;  13  R.  R.  712.  Rep.  331 ;  Moor,  203. 
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Ch.  X.  Sec.  7. 

Apportiou- 

ntcut  of  lien  t 

{in  respect  of 

Estate). 

Demise  of 
more  than 
Lessor  en- 
titled to. 


Kealc  V. 
Mackenzie. 


AVhen  Realty 
and  Person- 
alty are  let 
together. 


AVliere  ;i  porsou  domisod,  at  one  entire  rent,  lands  of  which  he 
was  seised  in  fee,  and  lands  of  which  ho  was  tenant  for  life  with 
power  of  leasing ;  and  the  lease  was  void  as  to  the  latter  lands  for 
want  of  conformity  to  the  power  ;  the  Court  held,  that  though  the 
lease  as  to  lands  comprised  in  the  power  was  void,  the  rent  might 
he  apportioned  for  the  remainder  (/).  Similarly,  where  a  lessor  pro- 
fesses to  grant  an  exclusive  right  of  sporting,  and  it  turns  out  that 
he  has  no  such  privilege,  an  apportionment  of  rent  will  be  made  on 
that  account  {m). 

In  Neale  v.  Mackenzie,  a  lessee  of  100  acres  of  land  accepted  the 
lease  (which  was  not  u)ider  sea/)  and  entered  upon  the  land ;  upon 
his  entry  he  found  eight  acres  in  the  possession  of  a  person  entitled 
under  a  prior  lease  from  the  lessor,  and  that  person  kept  possession 
of  the  eight  acres  until  half-a-year's  rent  became  due,  the  lessee 
continuing  in  possession  of  the  remainder;  the  prior  lease  was  for 
a  term  extending  beyond  the  duration  of  the  latter  lease  :  it  was 
held,  that  the  latter  demise  was  wholly  void  as  to  the  eight  acres, 
and  that  the  rent  was  not  apportion  able,  the  impediment  to  the 
lessee  taking  possession  not  being  analogous  to  an  eviction  by  title 
paramount  {)i) .  But  where  the  second  demise  was  under  seal,  it 
was  held  to  operate  as  a  grant  of  the  reversion  as  to  the  part  pre- 
viously demised  (o).  Where  the  tenant  cannot  obtain  possession  of 
all  the  premises  demised,  an  action  of  covenant  by  the  lessor  against 
the  lessee  for  the  rent  cannot  be  maintained,  as  in  such  action  the 
rent  cannot  be  apportioned  (jj). 

Where  lands  and  goods  are  let  at  an  entire  rent,  and  the  tenant  is 
evicted  from  the  lands,  no  apportionment  can  be  made  for  the  goods 
as  the  rent  is  held  to  issue  from  the  land  alone  {q).  Although  the 
rent  of  fm-nished  lodgings  issues  out  of  the  realty  only  {r)  :  yet 
where  the  mortgagor  of  a  house  let  it  fm-nished,  and  the  tenant, 
after  notice,  paid  the  whole  rent  to  the  mortgagee,  it  was  held,  that 
the  mortgagor  might  still  recover  for  the  use  of  the  furniture  (.s). 
Where  A.  demised  to  B.  certain  mines  for  thirty  years,  with  licence 
to  use  an  adjoining  railway  in  common  with  A.,  and  during  the  term 
A.  prevented  B.  from  using  the  railway,  it  was  held,  that  this  created 
no  suspension  of  the  rent,  because  the  rent  issued  out  of  the  thing 


(/)  Doe  d.  Vtnir/han  v.  Meylcr,  2  M.  &  S. 
276  ;  15  R.  R.  244. 

()„)  Towrinsoii  V.  Dai/,  2  Brod.  &  B.  680  ; 
5  Moore,  5.5S  ;  23  R.  R.  541. 

(»)  Xenle  v.  Mackenzie  (in  error),  1  M.  & 
W.  747;  46  R.  R.  478. 

(o)  F.cc.  Commrs.  of  Ireland  v.  O'Connor, 
9  Ir.  Cora.  L.  R.  242. 

{p)  Holf/ate  V.  Kai/,  1  C.  &  K.  341  ;  but 


see  £cc.  Commrs.  of  Ireland  v.  O'Connor, 
supra. 

(q)  Ernot  V.  Cole,  Dyer,  212  b,  in  marg.  ; 
Collins  V.  Harding,  Cro.  Eliz.  GOG  ;  13  Co. 
R.  57  ;  Moor,  544  ;  Cadixjan  v.  Kennett, 
Cowp.  432  ;  Gilb.  Rents,  175. 

(?•)  Ncionau  V.  Andcrton,  2  Bos.  &  P. 
New  R.  224. 

(.s)   Salmon  \.  Mattheu-x,  8  M.  &  W.  827. 
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demised,  i.e.,  the  mines  and  minerals,  and  not  out  of  the  easement  Ch.  X.  Sec.  7. 

to  use  the  railway  (0-  .^Sfo/t^. 

The  loss  of  land  to  the  lessee  by  the  overflowing  of  the  sea  appears    {in  respect  of 

to  be  another  case  in  which  the  tenant  may  claim  apportionment  ■ 


but  the  loss  must  be  total  pro  tanto,  for  if  there  be  merely  a  partial  j^gj.  .^^ 

irruption  of  water,  the  exclusive  right  of  fishing,  which  the  lessee  ^^^g^^^^"^^ 
would  thereupon  have,  would  be  such  a  perception  of  the  profits  of 
the  land  as  to  annul  his  claim  (ji). 

Where  part  of  land  on  lease  is  taken  for  a  railway  or  other  public  Apportion- 

purposes,  under  the  Lands  Clauses  Consolidation  Act,  1845  (8  &  9  Lands  Clauses 

Yict.  c.  18),  the  119th  section  of  that  Act  provides  that —  -^^t. 

If  any  lands  shall  be  comprised  in  a  lease  for  a  term  of  years  unexpired, 
part  only  of  which  lands  shall  be  required  for  the  purposes  of  the  special 
Act,  the  rent  payable  in  respect  of  the  lands  comprised  in  such  lease  shall 
be  apportioned  between  the  lands  so  required  and  the  residue  of  such 
lands  ;  and  such  apportionment  maybe  settled  by  agreement  between  the 
lessor  and  lessee  of  such  lands  on  the  one  part,  and  the  promoters  of  the 
undertaking  on  the  other  part,  and  if  such  apportionment  be  not  so 
settled  by  agreement  between  the  parties,  such  apportionment  shall  be 
settled  by  two  justices  ;  and  after  such  apportionment  the  lessee  of  such  By  Justices, 
lands  shall,  as  to  all  future  accruing  rent,  be  liable  only  to  so  much  of  the 
rent  as  shall  be  so  apportioned  in  respect  of  the  lands  not  required  for  the 
purposes  of  the  special  Act ;  and,  as  to  the  lands  not  so  required,  and  as 
against  the  lessee,  the  lessor  shall  have  all  the  same  rights  and  remedies 
for  the  recovery  of  such  portion  of  rent  as  previously  to  such  apportion- 
ment he  had  for  the  recovery  of  the  whole  rent  reserved  by  such  lease  ; 
and  all  the  covenants,  conditions,  and  agreements  of  such  lease,  except  as  Covenants, 
to  the  amount  of  rent  to  be  paid,  shall  remain  in  force  with  regard  to 
that  part  of  the  land  which  shall  not  be  required  for  the  purposes  of  the 
special  Act,  in  the  same  manner  as  they  would  have  done  in  case  such 
part  only  of  the  land  had  been  included  in  the  lease. 

Where  part  only  of  lands  comprised  in  a  lease  for  an  unexpired  Apportion- 
term  is  conveyed,  or  agreed  to  be  conveyed,  for  sites  for  schools  for  other 
the  education  of  the  poor  under  the  School  Sites  Act,  1841  (4  &  5  Statutes. 
Yict.  c.  38),  the  rent  and  the  fine  upon  renewal  may,  by  the  School  School  Sites 
Sites  Act,  1849  (12  &  13  Yict.  c.  49),  s.  1,  be  apportioned  between  the 
parties  interested.     By  the  Church  Building  Act,  1854  (17  &  18  Yict. 
c.  32),  where  parts  of  lands  in  lease  are  taken  for  the  purposes  of  the 
Church  Building  Acts,  rent  and  fines  on  leases  and  renewals  may  be 
apportioned.     Under  the  Inclosure  Act,  1854  (17  &  18  Yict.  c.  97), 
for  amending  and  extending  the  Acts  for  the  inclosure,  exchange 
and  improvement  of   land,  rents  and  other  certain  payments  may 
be  apportioned.     By  17  &  18  Yict.  c.  116,  to  facilitate  the  manage- 

(<)    Williams  v.  Baijward,  1  E.  &  E.  1040  ;  28  L.  J.,  Q.  B.  374. 
(m)  1  Roll.  Abr.  236,  1.  40. 
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Ch.  X.  Sec.  7.  ment  and  improvement  of  episcopal  and  capitular  estates  in  England, 
Apportim-     ^y^  ^]^p  g^jg  q^.  excliano'C  of  part  of  lands  comprised  in  any  lease  or 

mcnt  oj  Bent  i  • 

{in  respect  of  copv  of  Coui't  roll,  the  rent  must  be  apportioned. 

£slate). 

(b)   Apjwrtionment  in  respect  of  Time. 

No  Appor-  At  common  law  rent  could  not  be  apportioned  in  respect  of  time, 

Comnwu  "*^      ^^^  therefore  when  a  tenant  for  life  granted  a  lease  for  years,  and 
Law.  (lied  on  any  day  not  being  rent  day,  the  whole  rent  from  the  last  rent 

day  became  lost,  and  the  lessee  retained  the  land  without  paying 
anything  for  it  until  the  next  rent  day  (x).  This  injustice  has  been 
remedied  by  a  series  of  statutes  culminating  in  the  Apportionment 
Act,  1870,  and  as  that  Act  does  not  repeal  the  preceding  statutes,  it 
will  be  well  to  consider  their  effect  shortly  before  setting  out  at  length 
the  provisions  of  the  Act  which  practically  supersedes  them. 
11  Geo.  2,  The  first  statute,  11  Geo.  2,  c.  19    (the  Distress  for  Rent  Act, 

Distress  for  1737),  s.  15,  enacted  that  where  any  tenant  for  life  should  die  before 
Rent  Act,  q^  qu  the  day  on  which  any  rent  was  payable  upon  any  demise, 
ichich  determined  on  the  death  of  such  tenant  for  life,  his  executors  or 
administrators  might  recover  from  the  sub-tenant,  "if  such  tenant 
for  life  die  on  the  day  on  w^hich  the  same  was  made  payable,  the 
whole,  or  if  before  such  day,  then  a  proportion  of  such  rent,  according 
to  the  time  such  tenant  for  life  lived,  of  the  last  year  or  quarter  of  a 
year,  or  other  time  in  which  the  said  rent  was  growing  due,  making 
all  just  allowances,  or  a  proportionable  part  thereof  respectively."  It 
was  held,  under  this  statute,  that  no  apportionment  of  rent  took  place 
as  between  the  heir  and  personal  representative  of  a  tenant  in  fee  (i/) . 
The  Courts,  how^ever,  considered  it  as  a  beneficial  statute,  and  put  a 
liberal  construction  upon  it,  holding,  for  instance,  that  the  representa- 
tives of  a  tenant  in  tail,  who  had  demised  the  entailed  estate  by  a 
lease  which  was  void  against  the  remainderman,  were  entitled  to  an 
apportionment  of  the  rent,  even  when  the  entire  amount  had  been 
previously  paid  to  the  remainderman  (z) . 
4  &  5  Will.  4,  By  the  Apportionment  Act,  1834  (4  &  5  Will.  4,  c.  22),  s.  1,  rents 
c  22, 8.  1.       payable  on  any  demise  which  determined  on  the  death  of  the  person 

Apportion-         ^    ''  ^  ;<'i.ij.j.i! 

ment  Act,        making  the  same  (although  such  person  was  not  strictly  tenant  tor 
^^^^"  life  thereof),  or  on  the  death  of  the  life  or  lives  for  which  such  person 

(j-)   Cli'/i's  ca.ir,  10  Rep.  127  b  ;  and  see  in  respect  of  use  and  occujiation. 

id.  Tudor's  Real  Property  Cases,  at  p.  2-19,  (//)  He   Clulow,   3   Kay  &   J.    689  ;    26 

■where  the  whole   law  of    apportionment  L.  J.,  Ch.  513. 

before  the  Act  of   1870  is  learnedly  dis-  (r)    Whitfchl  v.  Findar,    C.    P.,    Hil., 

cussed.     From  the  preamble  to  11  Geo.  2,  A.d.    1781,  cited  in  Hairkins  v.  KcUy,  8 

c.  19,  s.  15,  it  seems  that  although  the  Ves.   311.     See   also   Ex  parte   Smyth,   1 

executor  of  the  tenant  for  life  could  re-  Swanst.  337;   Vernon-v.  Vrnwn,  2 Bro.C.C. 

cover uothLDg,  the  reversioner  could  recover  659. 
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was  entitled  to  suck  hereditaments,  were  brouglit  within  the  operation  Cn.  X.  Sec.  7. 
of  the  Distress  for  Eent  Act,  1737  (11  Geo.  2,  c.  19),  s.  15.  .meTofTent 

By  sect.  2  of  the  same  Act,  it  was  enacted  that  all  rents-service    {in  respect  of 

,  .  I'iine). 

reserved  on  lease  coming  due  at  fixed  periods,  should  he  apportioned    

so  that  on  the  death  of  any  person  interested  in  any  such  rents,  &c.,  mint  Act°' 
or  on  the  determination  by  any  other  means  of  the  interest  of  any  1834. 
such  person  he,  or  his  executors,  &c.,  should  be  entitled  to  a  propor- 
tion of  such  rents,  &c.,  according  to  the  time  which  should  have 
elapsed  from  the  commencement  or  last  period  of  payment  thereof 
respectively,  including  the  day  of  the  death  of  such  person,  or  of 
the  determination  of  his  interest ;  and  that  every  such  person,  his 
executors,  &c.,  should  have  the  same  remedies  for  recovering  the 
apportioned  parts  of  the  said  rents,  &c.,  when  the  entire  portion 
shall  become  due,  as  he  would  have  had  for  recovering  the  entire 
rents,  &c. 

It  was  held  that  this  Act  applied  to  rents  and  royalties  payable 
periodically  and  reserved  by  leases  granted  after  the  passing  of  the 
Act,  in  pursuance  of  a  power  created  before  or  since  the  Act  {a)  ;  but 
not  to  rents  reserved  under  oral  demises  (b)  ;  nor  as  between  the 
heir-at-law  and  personal  representatives  of  a  tenant  in  fee  (r)  ;  nor 
as  between  a  mortgagee  tenant  for  life,  who  had  not  entered,  and 
remaindermen,  so  as  to  give  the  mortgagee  a  right  to  rents  which 
he  would  not  have  had  until  entry  if  the  tenant  for  life  had  lived  (d) , 
and  it  was  said  not  to  apply  where  the  party  entitled  to  the  rent 
himself  determined  the  lease  during  a  current  quarter  (c).  But  it 
was  held  to  apply  where  a  lessee  of  mines,  having  power  to  determine 
the  demise  by  a  six  months'  notice  expiring  at  any  time,  gave  such 
notice  to  the  lessor  (,/'). 

The  Aj^portionment  Act,  1870  (33  &  31  Yict.  c.  35),  which  is  Apportion- 
retrospective  (g),  after  reciting  that  rents  are  not  at  common  law  i^-jq^  ' 
apportionable,  "  and  for  remedy  of  sodic  of  the  inconveniences 
divers  statutes  have  been  passed"  (being  11  Geo.  2,  c.  19  ;  4  &  5 
Will.  4,  c.  22;  6  &  7  WilL  4,  c.  71  ;  14  &  15  Yict.  c.-25,  and 
23  &  24  Yict.  c.  154),  and  that  "  it  is  expedient  to  make  provision 
for  the  remedy  of  ail  such  mischiefs  and  inconveniences,"  it  is 
enacted  (sect.  2)  that — 

All  rents  (A),  annuities,  dividends,  and  other  periodical  paymeuts  in  the  All  Reuts 

nature  of  income  (whether  reserved  or  made  iiayable  under  an  instrument  accrue  from 
^  Day  to  Daj'. 

[a)  riummer  v.  Whitelcy,  1  Johns.  585  ;        17  Eq.  283  ;  43  L.  J.,  Ch.  437. 

29  L.  J.,   Ch.   247  ;   Kuight  v.  Bronqhton,  (<')   Oldershaw  v.  UoU  (1840),  12  A.  &  E. 

12   Beav.  312  ;    IVardroper  v.    Cutfchl,  33  590;  4  P.  &  D.  307  ;   54  R.  R.  624. 

L.  J.,  Ch.  605  ;  Llewellyn  v.  Rous,  L.  R.,  (/)  Bridges  v.  Potts,    17  C.   B.,   N.  S. 

2  Eq.  27  :  35  Beav.  591.  314  ;  33  L.  J.,  C.  P.  338 

[b)  Mills  V.  Trumpcr,  L.  R.,  4  Ch.  320.  [g]   Capron  v.    t\>pron,   L.    R.,    17    Eq. 
{c)  Re  Rogers''  Trusts,  30  L.  J.,  Ch.  153.  588  ;  and  see  note  (o),  post. 

{d)  Paget  Y.  Marquis  of  Anglesca,  L.  R.,  {h)  By  sect.  5   the  word  "rents"  in- 
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in  writing  or  otherwise)  shall,  like  interest  on  money  lent,  be  considered 
as  accruing  from  day  to  day,  and  shall  be  aj)portionable  in  respect  of  time 
accordingly. 

By  sect.  '\,  "  the  apportioned  part  of  any  such  rent,"  &e.,  "  shall 
be  payable  or  recoverable  in  the  case  of  a  continuing  rent,"  &c., 
"  when  the  entire  portion  of  which  such  apportioned  part  shall  form 
part  shall  become  due  and  payable,  and  not  before ;  and  in  the  case 
of  a  rent,"  &c.,  "  determined  by  re-entry,  death,  or  otherwise,  when 
the  next  entire  portion  of  the  same  would  have  been  payable  if  the 
same  had  not  been  so  determined,  and  not  before." 

By  sect.  4 — 

All  persons  and  their  respective  heirs,  executors,  administrators  and 
assigns,  and  also  the  executors,  administrators,  and  assigns  respectively  of 
persons  whose  interests  determine  with  their  own  deaths,  shall  have  such 
or  the  same  remedies  at  law  and  in  equity  for  recovering  such  apportioned 
parts  as  aforesaid  when  payable  (allowing  proportionate  parts  of  all  just 
allowances)  as  they  respectively  would  have  had  for  recovering  such  entire 
portions  as  aforesaid  if  entitled  thereto  respectively  ;  provided  («)  that 
persons  liable  to  pay  rents  reserved  out  of  or  charged  on  lands  or 
other  hereditaments  of  any  tenure,  and  the  same  lands  or  other  heredita- 
ments, shall  not  be  resorted  to  for  any  such  apportioned  part  forming  part 
of  an  entire  or  continuing  rent  as  aforesaid  specifically,  but  the  entire  or 
continuing  rent,  including  such  aj^portioned  part,  shall  be  recovered  and 
received  by  the  heir  or  other  person  who,  if  the  rent  had  not  been 
apportionable  under  this  Act,  or  otherwise,  would  have  been  entitled  to 
such  entire  or  continuing  rent,  and  such  apportioned  part  shall  be 
recoverable  from  such  heir  or  other  person  by  the  executors  or  other 
parties  entitled  xmder  this  Act  to  the  same  by  action  at  law  or  suit  in  equity. 

By  sect.  7,  "  the  provisions  of  this  Act  shall  not  extend  to  any  case 
in  which  it  is  or  shall  be  expressly  stipulated  that  no  apportionment 
shall  take  place  "  (A'). 

It  has  been  held  that  this  Act  applies  to  a  specific  devise  of  real 
estate  (/),  and,  as  bdu-een  landlord  and  tenant,  to  rent  under  a  lease 
assigned  over  by  a  trustee  in  bankruptcy  {m)  ;  and  it  is  indeed  hard 
to  see  what  is  not  included  in  its  very  comprehensive  terms.  It  has 
been  intimated  that  the  Act  is  not  retrospective  (>?),  but  the  pre- 
ponderance of  authority  (o)  points  to  an  opposite  conclusion,  and  to 


eludes  "  rent-service,  rent-charge  and 
rent-seek,  and  also  tithes  and  all  periodical 
payments  or  renderings  in  lieu  of  or  in 
the  nature  of  rent  or  tithe." 

(i)  This  proviso  substantially  follows  the 
corresponding  proviso  of  4  &  5  Will.  4, 
0.  22,  8.  2. 

(A-)  The  words  "  it  is  "  are  new  ;  other- 
wise the  section  corresponds  with  1  &  5 
Will.  4,  c.  22,  8.  3. 


{I)  Hashick  v.  Pcdlnj,  L.  R.,  19  Eq. 
271  ;  44  L.  J.,  Ch.  143  ;  23  W.  R.  155. 

{in)  Swansea  Bank  v.  Thomas,  4  Ex.  D. 
94  ;  48  L.  J.,  Ex.  344  ;  40  L.  T.  558  ;  27 
W.  R.  491. 

(w)  In  Jones  v.  Ogle,  L.  R.,  8  Ch.  192  ; 
42  L.  J.,  Ch.  334,  per  Lord  Selborne,  C. 

(o)  Capron  v,  Capron,  L.  R.,  17  Eq. 
288  ;  43  L.  J.,  Ch.  677  ;  29  L.  T.  826  ; 
Re  CUne's  Estate,!..  R.,  18  Eq.  213;  30 
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the  application  of  the  Act  to  a  will  made  before,  but  coming  into  ch.  X.  Sec.  7. 
operation  after  it.  ApporUon- 

^  meni  of  Rent 

The  wide  terms  of  the  Act  seem  to  allow  the  recovery  of  rent  pro    {jn  respect  of 

rata  in  the  ordinary  case  where  rent  is  payable  at  fixed  periods,  and   ''!!^ 

the  tenancy  is  determined  in  the  middle  of  a   period.      It  is  clear  ^^  ^t^^T"^  •, 

•^         ^  ^  ,  ^       -Landlord  and 

that  such  rent  is  not  recoverable  at  common  law  (^;),  and  it  was  said  Tenaut. 

not  to  be  recoverable  under  sect.  2  of  the  Apportionment  Act,  1834  ifi). 

But  the  Act  of  1870,  in  sect.  3,  speaks  of  a  rent  "  determined  by 

re-entry,"  which  seems  intended  to  apply  to  a  forfeiture,  and  the 

case  is  clearly  within  the  words  of  sect.  2.     And  although  it  might 

be  argued  that  it  is  not  within  the  purview  of  the  Act  generally  (r), 

this    argument   appears    to    be    disposed    of    by    Sicamca   Bank   v.  Su-amea  Bank 

TJiomas  (s),  in  which  case  the  trustee   in   liquidation  of   the  lessee,  ^-  '^^'C'""^- 

having  assigned  over  during  a  cm'rent  quarter,  was  held  liable  under 

the  Act  to  pay  to  the  lessor  a  proportionate  part  of  the  quarter's  rent 

up  to  the  time  of   the  assignment  over  ;  by  Re  South  Kensington 

Stores  {t),   in   which   case  the  landlord    of   a   liquidating  company, 

whose  business  was  carried  on  by  the  liquidator,  was  allowed  proof 

for  part  of  a  quarter's  rent  up  to  date  of  petition,  and  distress  for 

the  remainder;  and  hy  Hastings  [Lord),  Ex  parte,  Wilson,  In  re[u), 

in  which  Swansea  Bank  v.   Thomas  was  followed  as  an  established 

authority. 

Where  there  was  a  letting  for  one  year  only  at  rates  payable  in  Letting  for 
advance,  and  the  landlord  took  possession  on  default  being  made  with  only  at' 
a  third  instalment,  it  was  held  that  such  third  instalment  could  not  be  E'ent  payable 

m  Advance. 

apportioned  as  between  the  landlord  and  the  tenant  but  that  the  land- 
lord was  entitled  to  the  whole  of  it  (r). 

Where  a  testator  directed  his  executors  "  to  forgive  to  his  tenant  Direction  by 
all  rent  or  arrears  of  rent  due  at  the  time  of  his  decease,"  and  rent  forth-e"^ 
was  due  at  Michaelmas  and  the  testator  died  in  February,  it  was  Arrears  of 
held  that  an  apportioned  part   between  Michaelmas  and  February 
could  not  be  forgiven ;  but  this  was  not  upon  any  construction  of 
the  Apportionment  Act,  but  upon  the  interpretation  of  the  intention 
of  the  testator  (.r). 

L.  T.  249,  per  Malins,  V.-C.  ;  Sasluck  v.  Ex.  D.  94  ;  48  L.  J.,  Ex.  344  ;   40  L.  T. 

Fedletj,  L.  R.,  19  Eq.  271  ;  44  L.  J.,  Ch.  558 ;   27  W.   R.   491.     See  a  form  pro- 

143  ;  23  "W.   H.    155,  per  Jessel,   M.E.  ;  viding  for  payment  pro  rata   in  case  of 

Constable  v.  Constable,   L.   R.,   11    Cli.   D.  re-entry,  Dav.  Free.  vol.  5,  pt.  1,  p.  109, 

681  ;    Rosemgrave  r.  Burke,  1  Ir.  E.  Eq.  and  note. 

18'5.  it)  South  Kensington  Stores,  In  re,  17  Ch. 

{p)  See  Slack  v.  Sharpe,  8  A.  k  E.  366  ;  D.  161  ;  44  L.  T.  471. 

Griinman  v.  Leqge,  8  B.  &  C.  324  ;  2  Man.  /  \    rr    j-         i  t     j\     -n           ^       rr-; 

Hr-U^    iQ«.   AT     T     Tr    -R    '191  •  ^9  T?    Tf  W  Sastings  [Lord],   Ex  parte,    TT  ilson, 

&  Ry.  438  ,  6  L.  J.,  K.  B.  321 ,  32  R.  R.  ^^^^.^^  ^^  L.  J.,  Q.  B.  628  ;  5  R.  455  ;   10 

(?)  OMershaiv  v.  Holt  (1840),  12  A.  &  E.  ^^-  ^-  ^-  '^^^'  P^^  Vaughan  Williams,  J. 

590 ;  4  P.  &  D.  307  ;  1  Am.  &  H.  1  ;  4  (0  Ellis  v.  Rowbotham,  80  L.  T.  328, 

Jur.  1012  ;  54  R.  R.  624.                          _  per  Kennedy,  J. 

(r)  See  the  doubts  of  Bowen,  L.J.,  in  (.r)  Lucas,  In   re.  Parish  v.   Hudson,  55 

Lucas,  In  re,  55  L.  .J.,  Ch.  101.  L.  J.,  Ch.  101  ;  54  L.  T.  30— C.  A. ;  diss. 

(.v)  Su-ansra  Bank   v.    Thomas  (1879),    4  Fry,  L.J. 
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Sect.  S. — Continuance  of  Lessee's  Liahiliti/. 

Tho  lessee  has  both  a  privity  of  contract  and  of  estate ;  and 
though  he  assign,  and  thereby  destroy  the  privity  of  estate,  the 
privity  of  contract  continues,  and  he  is  liable,  in  an  action  of 
covenant,  for  the  rent,  notwithstanding  the  assignment  (y). 

A  tenant  remains  liable  for  rent,  unless  he  deliver  up  complete 
possession  of  the  premises,  or  the  landlord  accept  of  another  in  his 
room  (2).  But  where  a  lessee  quitted,  in  the  middle  of  his  term, 
apartments  which  he  had  taken  for  a  year,  and  the  lessor  let  them 
to  another  tenant,  it  was  held,  that  she  could  not  recover  in 
an  action  for  use  and  occupation  against  the  lessee  for  a  subse- 
quent portion  of  the  year,  during  which  the  apartments  had  been 
unoccupied  {a)  :  though  if  a  tenant  abandon  premises  without  notice, 
the  landlord  may  recover  subsequent  rent,  notwithstanding  he  has 
put  up  a  bill  in  the  window,  and  otherwise  endeavoured  to  obtain 
another  tenant  {J>) .  Where  a  tenant  from  year  to  year,  at  a  rent 
payable  half-yearly,  without  giving  any  notice  to  the  landlord,  quitted 
tlie  premises  at  the  expiration  of  the  current  year ;  and  before  the 
next  half-year  expired  the  landlord  let  the  premises  to  another  tenant, 
who  occupied  the  same ;  it  was  held,  that  the  landlord  was  not 
entitled  to  recover  rent  from  the  first  tenant  from  the  expiration  of 
the  current  year,  when  he  quitted  the  premises,  to  the  time  when  the 
landlord  re-let  the  same  to  the  second  tenant  {c) .  If  the  landlord  of 
lodgings  enter  into  and  use  the  apartments  whilst  the  tenant  is  in 
possession,  he  is  deprived  of  his  right  to  rent ;  but  if  the  tenant  have 
abandoned  the  possession  during  his  tenancy,  the  landlord's  lighting 
fires  in  the  rooms,  or  even  using  the  rooms,  will  not  deprive  him  of 
liis  right  to  rent  [d ) .  Where  the  landlord  forcibly  tm^ned  out  a  man 
left  in  possession  by  the  tenant,  and  who  was  personally  offensive  to 
the  landlord,  it  was  left  to  the  jury  to  say  whether  such  expulsion 
was  a  mere  personal  trespass,  or  done  for  the  pui-pose  of  tm^ning  the 
tenant  out  of  possession  {e) .  Where,  during  a  current  quarter,  some 
dispute  arose  between  the  lessor  and  lessee  of  a  first  and  second  floor 
of  a  house  demised  for  a  year,  at  a  rent  payable  quarterly ;  and  the 
lessee  having  told  the  lessor  that  she  would  quit  immediately,  the 
latter  answered  that  she  might  go  when  she  pleased ;  upon  which  the 
lessee  did  quit,  and  the  lessor  accepted  possession  of  the  apartments ; 


(y)  Eaton  v.  Jacques,  1  Doug.  455  ; 
Auriol  V.  Mills,  4  T.  R.  94  ;  2  R.  R.  341. 

(z)  Uarding  v.  CVfi/;(*>-He(179o),  1  Esp.  57 ; 
5  R.  R.  719  ;  Ibhs  v.  Richardson,  9  A.  &  E. 
849  :  1  P.  &  D.  618  :  3  Jur.  102  ;  8  L.  J. 
(N.  S.),  Q.  B.  126;  48  R.  R.  725;  and 
see  Iltndermn  v.  Squire,  L.  R.,  4  Q.  B. 
170  :  and  Ch.  XX..  post. 


(«)  Walls  V.  Atcheson,  3  Bing.  462 ;  2 
C.  &  P.  268;  4  L.  J.,  C.  P.  154;  28 
R.  R.  657. 

{b)  Tledpath  v.  Roberts,  3  Esp.  225. 

[c)  nail  V.  Burgess,  5  B.  &  C.  332. 

{d)  GrifHth  r.  Ifodgcs,  1  C.  &  P.  419. 

(f)  Hendn-son  v.  Mears,  1  F.  &•  F.  630. 


Sect.  8. — Continuance  of  Lessee's  Liability  (Fire). 
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it  was  held,  tliat  he  could  neither  recover  the  rent  which  by  virtue  of 
the  original  contract  would  have  become  due  at  the  expiration  of  the 
current  quarter,  nor  rent  pro  rata  for  the  actual  occupation  of  the 
premises  for  any  period  short  of  the  quarter  (/'). 

Where  the  lessee  covenants  to  pay  rent  at  stated  periods  (without 
any  exception  in  case  of  fire) ,  he  is  bound  to  pay  it,  though  the  house 
be  burnt  down  ;  for  the  land  remains,  and  he  might  have  provided  to 
the  contrary  by  express  stipulation,  if  both  parties  had  so  intended. 
And  this  rule  applies,  although  the  lessee's  covenant  to  rejMir  contain 
an  exception  (g)  in  case  of  fire  (/?}.  Where  premises  were  destroyed 
by  fire  during  a  tenancy  under  a  written  agreement,  and  rendered  no 
longer  habitable,  the  landlord  was  held  to  be  still  entitled  to  recover 
rent,  accruing  due  after  the  fire,  in  an  action  for  use  and  occupa- 
tion (/).  So  also  a  tenant  from  year  to  year  of  a  second  floor,  under 
a  parol  agreement,  has  been  held  liable  in  the  same  form  of  action  (/.•) : 
and  where  the  rent  for  similar  lodgings  was  payable  quarterly,  he  was 
held  liable  for  rent  up  to  the  time  of  the  fire  at  least  (/).  The  tenant 
in  such  latter  case,  to  get  rid  of  his  liability,  should  give  a  regular 
notice  to  quit.  The  reason  is,  that  when  the  law  creates  a  duty,  and 
the  party  is  disabled  to  perform  it  without  any  default  in  him,  and  he 
has  no  remedy  over,  the  law  will  excuse  him  :  but  when  the  party,  by 
his  own  contract,  creates  a  duty  or  charge  upon  himself,  he  is  bound  to 
make  it  good,  notwithstanding  any  accident  by  inevitable  necessity, 
because  he  might  have  provided  against  it  when  making  the  contract. 
In  some  old  cases  tlie  Court  of  Chancery  relieved  the  lessee,  and 
granted  an  injimction  to  restrain  the  landlord  from  bringing  an 
action  on  the  covenant  for  rent  [m)  ;  but  the  modern  practice  was 
clearly  otherwise  {n),  so  that  no  equitable  defence  could  be  raised  by 
virtue  of  the  Judicature  Act.  It  has  even  been  held  that  a  tenant 
who  has  covenanted  to  rebuild,  has  no  equity  to  compel  his  landlord 
to  expend  money  received  by  the  landlord  from  an  insurance  office, 
on  the  demised  premises  being  burnt  down  io) .  But  it  is  submitted 
that  the  Act  14  Greo.  3,  c.  78,  s.  83,  which  requires  the  governors  of 
an  insui-ance  office,  "  upon  the  request  of  any  person  interested  "  (p), 


Ch.  X.  Sec.  8. 

Coiitiiiuance  of 

Liabiliti/  for 

Rent'. 


Where  the 
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destroyed  by 
Fii-e. 
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TFcstoii. 


Expenditure 
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Money  on 
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(/)  Grimman  v.  Lcggc,  8  B.  &  C.  324. 

(g)  This  exception  has  been  held  not 
"usual."  Sharp  v.  Mtlltgan,  23  Beav. 
419.  As  to  the  construction  of  the  excep- 
tion in  relation  to  rent,  see  Bciutct  v. 
Ireland,  E.,  B.  &  E.  326  ;  28  L.  J.,  Q.  B. 
48. 

{h)  Monk  v.  Cooper,  2  Stra.  763;  1 
Ld.  Raym.  1477  ;  Bclfour\.  Weston  (1786), 
1 T.  R.  310  ;  1  R.  R.  210.  And  see  Wcigall 
V.  Waters,  6  T.  R.  488  ;  Hare  v.  Groves,  3 
Anst.  G87  ;  4  R.  R.  835,  and  the  cases 
infra. 


(«•)  Baker  v.  Holtpzaffell,  4  Taunt.  45  : 
13  R.  R.  556. 

(Z:)  Izon  V.  Gorton,  5  B'mg.  N.  C.  501  ; 
50  R.  R.  772. 

(I)  Backer  V.  Gibbons,  1  Q.  B.  421. 

()/;)  Brown  v.  Quilter,  Amb.  919  ;  2 
Eden,  210;  Camden  v.  Morion,  Id.  219; 
cited  IS  Ves.  118. 

(«)  lIoItznpffclY.  Baker,  18  Ves.  115. 

(o)  Leeds  V.  Cheetham,  1  Sim.  146  ;  fol- 
lowed with  approval  in  Lojft  v.  Dennis,  1 
E.  &  E.  474  ;  28  L.  J.,  Q.  B.  168. 

{p)  Post,  Ch.  XVII. 
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Ch.  X.  Sec.  8. 

Co>it'uiua)tce  of 

Liability  fur 

Ment. 


After  Evic- 
tion Ly 
Lessor,  Ecnt 
is  suspended. 


Evdction  by 
mere  Trespass 
does  net  .sus- 
pend Rent. 
Faradine  v. 
Jane. 


to  cause  insurance  money  to  be  laid  out  towards  rebuilding,  may  be 
taken  advantage  of  by  tenants  as  well  as  by  landlords.  It  is,  how- 
ever, always  desirable  to  provide  for  the  case  of  fire  by  special 
covenants,  and  this  is  frequently  done  {q). 

By  an  entry  of  the  lessor,  or  any  one  claiming  through  him,  into 
any  part  of  the  demised  premises  to  take  possession  thereof,  the  rent 
is  suspended  (r)  :  and  therefore,  as  to  subsequently  [s)  accruing  rent 
the  eviction  will  be  a  bar ;  but  if  the  lessor  enter  by  virtue  of  a  power 
reserved,  or  even  as  a  mere  trespasser,  if  the  lessee  be  not  evicted,  it 
will  be  no  suspension  of  the  rent  (/").  Where  the  lessor  caused  two 
messuages,  let  separately,  which  had  been  destroyed  by  fire  during 
the  term,  to  be  rebuilt  in  such  a  manner  as  to  destroy  their  identity  ; 
it  was  held  that  such  alterations  in  the  subject-matter  of  the  demises 
amounted  to  evictions,  and  that  the  tenants  were  not  liable  for  subse- 
quent rent  (?/).  If  a  lessor  serve  a  writ  in  ejectment  under  a  clause 
that  for  any  breach  of  covenant  the  lease  shall  determine  and  be  void, 
he  cannot  maintain  an  action  for  rent  subsequently  accruing  or  for 
breaches  of  covenant  (.r).  If  a  lessor  has  no  title,  and  the  lessee  is 
evicted  by  title  paramount,  he  may  plead  that  as  a  defence  to  an 
action  by  the  lessor  for  subsequent  rent(//).  If  a  party  having  a 
paramount  legal  right  to  evict  a  tenant,  goes  to  him  and  claims  his 
right,  on  which  the  tenant  attorns  to  him,  it  seems  to  be  equivalent  to 
an  expulsion  (;:).  Where  lands  were  demised  by  parol,  and  the  lessee 
only  entered  on  and  had  possession  of  part,  in  consequence  of  the 
lessor  having  previously  demised  the  residue  to  a  thu-d  person  ;  it  was 
held,  that  the  want  of  possession  was  equivalent  to  an  eviction  by  the 
tortious  act  of  the  lessor,  and  was  not  in  the  nature  of  an  eviction  by 
an  elder  title,  and  that  therefore  the  rent  was  not  apportionable,  and 
could  not  be  distrained  for  {a).  But  where  the  demise  is  by  indenture 
it  will  operate  as  a  grant  of  the  reversion  as  to  such  of  the  lands  as 
are  in  the  possession  of  a  previous  tenant,  and  a  demise  of  the  residue 
of  the  lands  [h). 

It  is  essentially  necessary,  in  order  to  effect  a  suspension  of  rent, 
that  an  eviction  be  not  the  effect  of  a  mere  trespass,  for  in  such  case 
the  lessee  is  not  excused  from  the  payment  of  his  rent :  thus,  where 
in  an  action  of  debt  for  rent  the  lessee  pleaded,  that  Prince  Rupert, 


{q)  Infra,  Sect.  9. 

{)■)  Morrison  v.  Chadwich,  7  C.  B.  266  ; 
6D.  &L.  567. 

(«)  Boodk  V.  CamhcU,  7  M.  k  G.  386. 

(<)  Bull.  N.  P.  165,  177  ;  Bunt  v.  Cope, 
Cowp.  243  ;  Xcufon  v.  A/lin,  1  Q.  B.  518. 

(m)  Upton  V.  Toicncnd  and  Upton  v. 
Greenkes,  17  C.  B.  30. 

[x)  Jones  V.  Carter,  15  M.  &  W.  718. 

(y)   Ciifhhcrtf-on  V.   Irvinff,  4    H.    &    N. 


742  ;  6  Id.  135  ;  28  L.  J.,  Ex.  306. 

{z)  Mayor,  ^-e.  of  Toole  v.  Whilf,  15 
M.  k.  W."  571  ;  Emery  v.  Barneit,  4  C.  B., 
N.  S.  423  ;  but  see  Behmey  v.  Fox,  2 
C.  B.,  N.  S.  768. 

[a]  Neale  v.  Maelrnzie  (in  error),  1 
M.  &  W.  747  ;  46  R.  R.  478  ;  Watson  t. 
Watid,  8  Exch.  335. 

(b)  Feel.  Commrs.  of  Ireland  y,  0'' Connor, 
9  Ir.  Com.  L.  R.  242. 
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an  alien  born,  with  a  hostile  army,  had  entered  upon  the  lessee,  and  Ch.  X.  Sec.  8. 
expelled  him  out  of  possession,  the  Court  of  King's  Bench  held,  that    ofuublilty 
he  was  still  bound  to  pay  his  rent  (c) .  /o)-  Rent. 


Sect.  9. — Stipulation  for  Abatement  of  Rent,  in  case  of  Fire,  Sfc. 

It  has  long  been  common  to  insert  a  joroviso  that  the  rent  shall  be 
suspended  or  extinguished  in  case  of  damage  by  fire.  The  words 
"  damage  by  fire  excepted  "  do  not  entitle  the  tenant,  in  case  of  such 
damage,  to  a  complete  suspension,  but  onl}^  to  an  abatement  in 
proportion  to  the  damage  (re).  If  the  term  used  be  "suspended" 
only,  that  does  not  mean  postponement  of  payment,  but  post- 
ponement of  liability.  Where  the  proviso  was  that  in  case  the 
demised  premises  or  any  part  thereof  "  should  be  destroyed  or  damaged 
by  fire,  flood,  storm,  tempest,  or  other  inevitable  accident,"  the  rent 
should  cease  or  abate,  &c.,  it  was  held  that  an  exclusion  of  the  tenant 
from  the  premises  by  the  landlord  executing  repairs  in  pursuance  of  a 
covenant  in  the  lease  did  not  fall  witliin  the  proviso  {d). 


Sect.   10. — F/fect  of  Non-jxiijment  of  Rent  on  the  Landlord's   Title, 

t)y  the  Statute  of  Limitations.  I 

A  tenant  at  will  paying  no  rent  gains  after  thirteen  years'  tenancy  Tenancy  at 
a  title  to  the  freehold  by  virtue  of  sect.  2  of  the  Real  Property  Limi- 
tation Act,   1874  (37  &  38  Vict.   c.  57),  and  of  sect.  7  of  the  Real  Tenancy  from 
Property  Limitation  Act,  1833  (3   &   4  Will.  4,  c.  27)  {e),  and  a  Jj^,*," ISse 
similar   title    is    gained   by  a   tenant   from    year   to  year,  without  in  Writing-, 
any  lease   in  writing,  after    paying   no   rent   for  twelve  years,  by  i 

virtue  of  the  same  section  of  the  Act  of  1874,  and  of  sect.  8  of  the  ' 

Act  of  1833  (/). 

The  effect  of  the  non-payment  of  rent  with  a  lease  in  writing  is  Tenancy  mth 
very  different.     If  the  rent  amount  to  20s.  a  year  or  upwards,  and  it  Writing. 
be  paid  to  a  third  person  for  twelve  years,  such  third  person  acquires  i 

a  title  to  the  reversion  as  against  the  lessor,  the  case  being  within 
sect.  9  of  3  &  4  Will.  4,  c.  27.  But  if  the  rent  do  not  amount  to  the 
20s.,  or  so  amounting,  be  not  so  paid,  the  title  remains  in  the  lessor  ^i 

diuing  the  whole  continuance  of  a  lease  however  long,  and  for  how-  \ 

ever  long  a  time  the  payment   of   rent  may  be  discontinued,  the  j 


(c)  Faradinc  v.  Jane,  Aleyn,  26  ;  Style,  L.  J.,  Ch.  267  ;  38  L.  T.  281  ;  26  W.  E. 

47  ;  and  see   Taslcer  v.  BuUman,  3  Exch.  394. 

351.  [e)  See   these    sections    and    the   cases 

{cc)  Bennett  X.  Ireland,  28  L.  J.,  Q.  B.  4S.  thereon,  ante,  Ch.  VI.,  Sect.  4. 

\d)  Saner  t.  Bilfon,  7  Ch.   D.  815  :  47  (/)  See  ante,  Ch,  VI.,  Sect.  2. 

l.t.  30 
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Ch.  X.Sec.IO. 

Effect  of  Ko)i- 

P'V/ment  of 

Ment  on  the 

Zand  lord's 

Title. 

Title  in  Lessor 
for  whole  of 
Lease. 


Tenancy  witli 
Lease  in 
Writinsr  at 
Rent  of  20^-.  a 
Year  or 
upwards — 
effect  of  Pay- 
ment to 
Person  other 
than  Lessor. 


Receipt  of 
Rent  is 
Receipt  of 
Profits. 


Extinction  of 
Right  barred. 


statute  begluuing  to  run  in  favoiu-  of  the  lessee  only,  from  tlie  date  of 
the  expiration  of  the  lease,  the  ease  being  within  sect.  3  of  3  &  4 
Will.  4,  c.  27,  by  whicli,  when  the  estate  claimed  shall  have  been  an 
estate  in  reversion,  and  no  person  shall  have  obtained  the  possession 
or  receipt  of  the  profits,  the  right  to  make  an  entry  or  bring  an  action 
to  recover  the  land  first  accrued  at  the  time  when  the  estate  became 
an  estate  in  possession  {g) — so  that  the  lessor  has,  by  sect.  2  of  the 
Real  Property  Limitation  Act,  1874,  twelve  years  after  the  termina- 
tion of  the  lease  within  which  to  recover  from  the  property. 

The  9th  section  of  the  Eeal  Property  Limitation  Act,  1833  (3  &  4 
Will.  4,  c.  27),  by  which  payment  of  rent  to  a  person  other  than  the 
lessor  of  a  rent  at  20.s.  a  year  or  more  transfers  the  reversion  from  the 
lessor  to  such  third  jDerson,  is  as  follows  : — 

"  When  any  person  shall  be  in  the  possession  or  in  receipt  of  the 
profits  of  any  land,  or  in  receipt  of  any  rent  (/?),  by  virtue  of  a  lease 
in  writing,  by  which  a  rent  amounting  to  the  yearly  sum  of  twenty 
shillings  or  upwards  shall  be  reserved,  and  the  rent  reserved  by  such 
lease  shall  have  been  received  by  some  person  wrongfully  (/)  claiming 
to  be  entitled  to  such  land  or  rent  (/<•)  in  reversion  immediately 
expectant  on  the  determination  of  such  lease,  and  no  payment  in 
respect  of  the  rent  reserved  by  such  lease  shall  afterwards  have  been 
made  to  the  person  rightfully  entitled  thereto,  the  right  of  the  person 
entitled  to  such  land  or  rent  {k)  subject  to  such  lease,  or  of  the  person 
through  whom  he  claims,  to  make  an  entry  or  distress,  or  bring  an 
action  after  the  determination  of  such  lease,  shall  be  deemed  to  have 
first  accrued  at  the  time  at  which  the  rent  reserved  by  such  lease  was 
first  so  received  by  the  person  wrongfully  claiming  as  aforesaid  ;  and 
no  such  right  shall  be  deemed  to  have  first  accrued  upon  the  deter- 
miuation  of  such  lease  to  the  person  riglitfully  entitled  "  (/). 

By  sect.  35  "  the  receipt  of  the  rent  payable  by  any  tenant  from 
year  to  year  or  other  lessee,  shall  as  against  such  lessee  or  any  person 
claiming  under  him  (but  subject  to  the  lease)  be  deemed  to  be  the 
receipt  of  the  profits  of  the  land  for  the  purposes  of  this  Act." 

By  former  Statutes  of  Limitation,  the  right  was  not  barred  but 
merely  the  remedy  (w)  ;  but  by  sect.  34  of  the  Real  Property  Limita- 
tion Act,  1833  (3  &  4  Will.  4,  c.  27),  as  amended  by  the  Act  of  1874, 
at  the  determination  of  the  period  limited  by  the  Acts  to  any  person 
for  making  an  entry,  or  bringing  an  action,  the  right  and  title  of 


(ff)  Doe  d.  Lavy  v.  Oxcuham,  7  M.  &  W. 
13L 

[h)  The  word  "  rent"  here  means  rent- 
charge  :  Boo  d.  Angelly.  Angdl,  9  Q.  B. 
356. 

[i)  Or,  merely  by  mistake  :  IPlViams  v. 
Fott,  L.  R.,  12'Eq.  149. 


{k)  See  note  {h),  supra. 

(/)  This  last  paragraph  states  the  law 
before  the  Act.  See  Report  of  Real  Pro- 
perty Commissioners,  p.  77. 

[m)  Higgim  v.  Scott,  2  B.  &  Ad.  413  : 
9  L.  J.,  K.  B.  2G2  :  36  R.  R.  607. 
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sucli  person  to  the  land  for  the  recovery  of  wliicli  sueli  entry  or  action  Cn.  X.SecJO. 
might  have  l)een  made  or  brought,  are  extinguished ;  so  that  such  ^f^^f.jT 
right  and  title  are  in  effect  transferred  to  the  person  whose  possession     ^f^fJI'J^';l 
isabar(«).  ^*^^^- 

As  to  the  effect  of  acknowledgment  imder  sect.  14  of  the  Eeal  ^ckaowledg- 
Property  Limitation  Act,  183;^  (3  &  4  Will.  4,  c.  27),  see  Ch.  IV.,  meut. 
Sect.  2,  ante. 

(w)  See  Iticorporatcd  Society  v.  Richards,  1  D.  &  W.  289. 
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Definition  of 
Distress. 


Sect.  l.-Definilion,  History,  and  Scope  of  Distress. 

f  +Lp  nnnst  ancient  and  effectual  remedies  for 
the  recovery  of  rent.     It  is  uie  ta      o'  j       demand,  the 

^  performance  of   a   duty  generally,  liavmg  been 

^l  "^^J^ji^  t  J.L  te«ers  .naUy 

avoided  00 . 

STar';eoSLcdpo,.,Cb.XII. 
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The  power  of   distress  appears   to   have   been   derived  from   the  Cn.XI.SEc.i. 
ancient  feudal  law,  and  to  have  been  substituted  for  a  -forfeiture  of    ^efimtion, 

'  ^    _  _  ^  Ristory,  and 

the  tenant's  estate  (/>).     Originally,  and  until  the  passing  of  2  &  3         ^^pe 

W.  &  M.  sess.  1,  c.  5,  it  was  not  so  much  a  remedy  as  the  means  of  — ^ ^ 

obtaining  one ;  for  the  chattels  distrained  remained  only  as  a  pledge  oritfnally 
in  the  hands  of  the  distrainer,  but   could  not  be  sold  (c)  ;  and,  as  a  pledge. 
Blackstone  observes,  "  although  such  a   distress   put   the  owner  to  History, 
inconvenience,  and  was  therefore  a  punishment  to  him,  yet  if  he  con- 
tinued obstinate,  and  would  make  no  satisfaction,  it  was  no  remedy  at 
all  to  the  distrainer"  [d).     This  power,  however,  became  the  means  of 
great  oppression  in  the  hands  of  the  barons  [e),  and  continual  enact- 
ments were  passed  up  to  1  &  2  Ph.  &  M.  c.  12,  for  the  protection 
of  tenants  (/)  ;  but  the  current  of  legislation  afterwards  took  a  turn, 
and  was  for  a  very  long  time  wholly  for  the  benefit  of   landlords  Sale,  &c. 
rather  than  of  tenants  [g)  ;  a  step  in  the  favour  of  tenants,  however, 
was  taken,  in  1871,  by  the  Act  which  protects  the  goods  of  lodgers  Lodgers, 
from  distress,  another  step,  in  1872,  by  the  Act  which  protects  railway 
rolling  stock,  a  fm'ther  and  very  considerable  step — in  relation  to 
agricultural  holdings  only — by  the  Agricultural  Holdings  Act,  1883  Farmers. 
(Sect.  10  (b),  post),  and  a  still  further  step  by  the  Law  of  Distress 
Amendment  Act,  1888,  which  extends  to  all  holdings  some  of,  but 
not  all,  the  enactments  of  the  Agricultural  Holdings  Act,  1883. 

Distress  is  incident  of  common  right  to  every  rent-sevvice,  properly  Distress  for 
so  called  (//) ,  and  the  rent  due  from  a  tenant  to  a  landlord  is  properly     ^^  -service , 
called  a  "  rent-service,"  though  this  description  of  it  has  long  passed 
out  of  common  use.     It  is  also  necessarily  incident,  by  special  reser-  for  Rent- 
vation,  to  every  rent-charge  [h).     But  it  was  not  incident  to  rent-  ^  ^^°^' 
seek  (Ji)  until  the  Landlord  and  Tenant  Act,  1730  (4  Geo.  2,  c.  28), 
s.  5  (?),  extended  the  remedy  of  distress  to  rent-seek,  rents  of  assize, 
and  chief  rents,  and  thereby  in  effect  abolished  nearly  all  material 
distinction  between  them  (/«•). 

May  distress  for  rent  by  agreement  be  made  upon  other  lands  of  Distress  on 
the  lessee  than  those  out  of  which  the  rent  issues  ?  This  was  decided  than  those 
in  the  negative  in  the  Court  of  Exchequer  in  Daniel  v.  Stepnei/  (in),  Itemised. 

(i)  G-ilb.  Rents,  5,  92.  {h)  Ante,  p.  428. 

{c)  Preamble  to  2  W.  &  M.,  sess.  1,  c.  5.  /n    a    j.            ton      r  ?                v    i? 

h  3  Blac.  Com.  14.  „  W  ^^J^'   P"  ^^^  '  '^"^'"'°"   ''•  -f^^"^^'"'''-. 

(f)  Barrington  on  Ancient  Statutes,  14.  "^  ^-  ^-  ^'^^• 

(/)  51  Hen.  3,  c.  4 ;  52  Hen.  3  (Statute  {^"1  Com.  Dig.  tit.  Distress  (A.  1). 

of  Marlebridge),   cc.    1,   2,   4,    15,   21;  3  (w)  TMoiicI  v.  Strpuo/,  L.  H.,  7  Ex.  S27 ; 

Edw.  1  (Stat,  of  Westminster),  cc.  16,  17,  41  L.  J.,  Ex.  20S  ;  27  L.  T.  380  ;  21  W.  R. 

23;  13  Edw.  1  (Stat,  of  Westminster  II.),  17,  per  Kelly,   C.B.,  Martin,  Bramwell, 

cc.  36,  37  ;   1  &  2  Ph.  &  M.  c.  12.  and    Channel),    BB.      The    lease  was   a 

(y)   17   Car.    2,   c.    7    (second  distress);  mining  one,  ■with  a  power  of  distress  over 

2  W.  &  M.  scss.  1 ,  c.  5  (power  to  sell  dis-  any  lands  in  which  there  should  be  for  the 

tress) ;  8  Ann.  c.  14  (satisfaction  of  rent  time  being  any  pits  by  which  the  coal  by 

by  execution  creditor)  ;   1 1  Geo.   2,  c.  19  the  lease  demised  should  be  in  course  of 

(distress  on  growing  crops)  ;  56  Geo.  3,  working  by  the  lessees,  their  executors, 

c.  50  ;  3  &  4  Will,  4,  c.  42,  s.  38.  administrators  or  assigns. 
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Chai'.  XI. — Destkess  FOii  Rent. 


Cn.Xr.SEC.l 

Scope 

of  Dititress. 

Distress  on 
other  Pre- 
mises than 
those 
demised. 

Jlotnidwood 
CoUienj  case. 


Distress  on 
other  Goods 
than  those 
of  Tenant. 


Rijrht  to  Dis- 
train may  be 
Postponed. 


in  a  considered  judgment,  very  sliortly  reversed  by  tlie  Exchequer 
Chamber  («),  on  the  ground  that  such  an  agreement  bound  assignees 
having  notice  of  it. 

In  lloiDuIicood  ColUenj  CoMpaiii/,  in  re  (o),  the  company  AN'ero 
lessees,  from  separate  lessors,  of  two  adjoining  coal  mines  A.  and  B. 
There  was  no  shaft  on  mine  B.,  and  the  company  worked  both 
mines  by  means  of  a  shaft  on  mine  A.  In  each  of  the  leases  the 
lessor  had  power  to  distrain  on  chattels  belonging  to  the  lessees  "  in 
or  about  any  adjoining  or  neighbouring  collieries. "'  The  lessors  of 
mine  B.  having  distrained  on  chattels  of  the  lessees  on  mine  A.,  it 
was  held  by  the  Court  of  Appeal  that  the  power  to  distrain  did  not 
constitute  the  mining  lease  a  bill  of  sale  so  as  to  require  registration, 
and  that  the  distress,  having  been  levied  before  the  winding-up  of 
the  company,  and  before  a  receiver  had  been  effectively  appointed, 
was  valid  against  the  debenture  holders  of  the  company.  So  far  as 
authority  goes,  the  case  appears  to  legalize  a  distress  (1)  on  outside 
premises  not  expressly  defined,  (2)  a  distress  on  premises  held  on 
lease  from  another  than  the  demising  and  distraining  landlord,  so 
as  to  deprive  such  other  landlord  of  a  distress  which  he  might  him- 
self have  taken,  but  (3)  not  to  legalize  a  distress  upon  goods  not 
belonging  to  the  tenant  of  the  distraining  landlord. 

As  we  shall  see  presently  (post,  Sect.  8),  all  goods  found  on  the 
demised  premises,  whether  they  belong  to  the  tenant  or  not,  were  at 
common  law  liable  to  distress  for  the  tenant's  rent  (p),  and  goods  not 
belonging  to  the  tenant  are  still  so  liable  in  addition  to  goods 
belonging  to  him,  unless  they  come  within  certain  exemptions  (post, 
Sect.  9),  from  the  original  harsh  (r)  rule  of  the  common  law,  which 
is  applicable  to  debts  for  rent  alone  amongst  debts. 

The  right  of  distress  is  not  so  inseparable  an  incident  to  rent- 
service  that  it  cannot  be  postponed.  Therefore  a  landlord  may  for 
good  consideration  undertake  not  to  distrain  for  six  months  (.s),  a 
mesne  landlord  may  contract  not  to  distrain  until  after  lie  lias  pro- 
duced to  his  tenant  a  receipt  for  the  rent  for  the  time  being  due  to 
the  superior  landlord  (t),  and  a  superior  landlord  may  undertake  not 
to  distrain  on  the  goods  of  an  intended  lodger  of  his  tenant  (n). 
From  an  agreement,  to  which  the  landlord  of  a  firm  is  privy,  for  a 
sale  by  the  tenant  of  some  eatage  of  pasture  to  a  third  person,  the 


(>/)  Dciiic/  V.  Sfrpnn/,  L.  R.,  9  Ex.  185  : 
22  W.  R.  6S'J— Ex.  Gh.,  per  Cockbum, 
C.J.,  Blackburn,  Mellor,  Lush,  and  Den- 
man,  JJ. 

(o)  Routidtmod  Colliery  Co.,  In  re,  Lee  v. 
Rofindw(,od  CoUiery  Co.,  [1S97]  1  Ch.  .373  ; 
66  L.  J.,  Ch.  1«6  ;  7.5  L.  T.  641  ;  45 
W.  R.  324— C.  A.,  reversing  Stirling,  J. 

{p)  See  p.  496,  post. 

(r)  See  per  Blackburn,  .7.,  in  Lyons  v. 


Elliott,  1  Q.  B.  D.  at  p.  213,  and  p.  496  (.s), 
post. 

(.^)  Oxcnhav  v.  Collins,  2  F.  k  F.  172. 

(0  Giles  V.  Spencer,  3  C.  B.,  N.  S.  244  ; 
26  L.  J.,  C.  P.  237. 

(«)  Horsford  V.  JVelster,  1  C,  M.  k  R. 
696  ;  40  R.  R.  679.  The  Lodgers'  Goods 
Protection  Act  (see  post,  Sect.  9  (f) ) 
lenders  such  undertaking  now  generally 
unnecessary. 


Sect.  1. — Definition,  Histoky,  and  Scope  of  Distress. 
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amount  pi'odueed  by  the  sale  to  he  paid  to  the  landLjrJ,  a  contract 
by  him  may  be  inferred  not  to  distrain  cattle  put  on  the  demised  land 
to  consume  the  eatage  (.r). 

Although  a  distress  may  be  taken  for  any  rent,  including  that  due 
from  tenants  at  will  (//),  it  cannot  at  common  law  be  made  for  the 
rent  mentioned  in  a  mere  contract  for  a  lease,  not  amounting  to  an 
actual  demise,  where  no  tenancy  at  an  agreed  rent  has  been  created 
expressly  or  impliedly  by  the  payment  of  rent  or  otherwise  (:;)  ;  but 
the  effect  of  the  Judicature  Acts  is,  as  was  laid  down  in  Walsh 
V.  Lonsdale,  to  confer  a  right  of  distress  on  contract  for  lease 
executed  (a).  Where  a  tenant  holds  over  on  sufferance  only,  as 
there  is  then  no  "  agreed  rent,"  a  distress  cannot  lawfully  be  made, 
but  the  remedy  is  by  an  action  for  use  and  occupation  (Z»).  If  a 
mere  termor  affect  to  grant  a  lease  for  a  term  exceeding  his  own  in 
duration,  and  to  reserve  an  annual  rent,  that  would  operate  as  an 
assignment  of  his  term  (c),  and  the  Landlord  and  Tenant  Act,  1730 
(4  Greo.  2,  c.  28),  s.  5  (r/),  does  not  give  power  to  distrain  for  such  a 
rent  (e).  With  respect  to  fee  farm  rents,  it  has  been  held  that  a 
distress  is  not  incident  to  them,  unless  the  case  be  brought  within  the 
Landlord  and  Tenant  Act,  1730  (/). 

If  in  an  action  for  rent  judgment  has  been  signed,  the  debt  for  the 
rent  is  merged  in  the  judgment,  and  the  rent  for  which  judgment  has 
been  signed  cannot  be  distrained  for  (r/) ,  and  if  it  be  distrained  for  and 
the  goods  distrained  upon  be  sold,  double  the  value  of  such  goods  (see 
p.  586,  post)  is  recoverable  by  the  tenant  from  the  landlord  (//). 

A  distress  cannot  generally  be  made  for  a  rent  reserved  upon  a 
letting  of  incorporeal  hereditaments,  as  tithes,  commons  or  tolls  (/)  ; 


Ch.XI.Sec.I. 

Scope 

of  Distress. 

Tenancy  at 
Will,  or 
Contract 
for  Lease. 


Tenancy  on 
Sufferance. 

Rent  reserved 
in  an  Assign- 
ment of  a 
Term. 


Fee  Farm 
Eents. 


Rent  for 
v.'liich  Judg- 
ment signed 
— Merirer. 


Rent  of  Incor- 
poreal Here- 
ditaments. 


ix)  Horsford  v.   JFebsfi-r,  supra. 

(.v)  Lit.  s.  72  ;  Doc  d.  Daviesv.  lliomus, 
6  Exch.  858  ;  Doc  d.  Dixie  v.  Davies,  7 
Exch.  91;  Turner  v.  Barnes,  2  B.  &  S. 
435;  31  L.  J.,  Q.  B.  170. 

[z]  Dunk  V.  Hunter,  5  B.  &  Aid.  322  ; 
24  R.  R.  390. 

(«)  Walsh  V.  Lonsdah;  21  Ch.  D.  9,  and 
Ch.  IV.,  Sect.  1,  ante. 

Where,  however,  in  an  action  for  specific 
performance  of  a  contract  for  lease  to 
defendants,  the  plaintiffs  having  under 
an  interim  order  entered  into  possession, 
claimed  the  right  to  distrain  on  the  goods 
of  strangers  for  past  arrears  of  rent,  it 
was  held  that  the  order  had  suspended 
the  relationship  of  landlord  and  tenant, 
that  there  being  no  tenancy  there  could  be 
no  right  to  distrain,  and  that  the  doctrine 
of  Walsh  V.  Lonsdale  had  no  application, 
inasmuch  as  there  was  no  tenant  holding 
imder  the  contract.  Murgatroyd  v.  Silh- 
sione  ami  Dodsworth  Coal  and  Iron  Co.,  65 
L.  J.,  Ch.  Ill  ;  44  W.  R.  198— per 
Chitty,  J. 

{b)\'llfordy.  Virkn-u,  Car.   &  M.   280: 


Jenncr  v.  Chgg,  1  Moo.  &  R.  213  ;  Wil- 
liants  v.  Stiven,  9  Q.  B.  14. 

[r]  Ante,  Ch.  VII. 

{d)  Ante,  p.  429. 

(e)  Langford  v.  Selmes,  3  K.  &  J.  220  ; 
3  Jur.,  N'.  S.  859. 

(/)  Bradbury  v.  Wright,  2  Doug.  624  ; 
Musgrace  v.  Emmcrson,  10  Q.  B.  326. 

iy)  Chancellor  v.  Webster,  9  T.  L.  R. 
568,  per  Bruce,  J.,  followed  with  approval 
by  Cave,  J.,  in  Dotter  v.  BradUy,  10 
T.  L.  R.  445,  infra. 

(/()   Potter  V.  Bradley,  supra. 

See  these  cases  doulated  in  Foa  on  Laud- 
lord  and  Tenant.  2nd  ed.  at  p.  436,  citing 
Th-ake  v.  Jlitchell,  3  East,  251 ;  7  R.  R.  449 ; 
Wegg  Prosserv.  E>ans,  [1895]  1  Q.  B.  108, 
and  Phillips  v.  ShervUI,  6  Q.  B.  944  ;  but 
it  is  conceived  that  the  two  first  of  these 
cases  turn  upon  the  law  of  guarantee  and 
the  third  on  the  Insolvent  Debtors  Act ; 
and  that  the  principle  "nemo  debet  bis 
voxari  pro  eadem  causa "  would  be  in- 
fringed by  distress  for  rent  for  which 
judgment  had  been  given. 

(()  Co.  Lit.  47  a. 
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Chap.  XI. — Distress  for  Bent. 


Ch.XLSec.I 

Scope 
of  Distress. 

JFurnished 
Apartments. 


Liquidated 
Damaares. 


Double  Rent. 


Manual 
Services. 


No  Distress 
for  Debt  for 
Goods  sup- 
plied by 
Landlord  to 
Tenant. 


Priority  of 
the  Crown. 


but  a  power  of  distress  may  be  expressly  reserved  in  such  lease  in  like 
manner  as  in  tlie  grant  of  a  rent-charge. 

A  distress  may  be  made  for  the  whole  rent  reserved  on  a  letting 
of  furnished  apartments,  because  in  contemplation  of  law  the  rent 
issues  out  of  the  realty  only,  and  not  out  of  the  furniture  (/.).  But 
where  the  owner  of  a  factory  lots  standings  therein  for  looms,  and 
supplies  the  power  of  working  them  at  so  much  per  week  (there 
being  no  demise  of  the  room)  he  cannot  distrain  for  the  weekly 
payments  as  for  rent  (/) .  It  is  otherwise  where  a  definite  part  of 
the  room  is  demised,  with  the  use  of  steam  power  for  working 
macliines,  &c.  (;«). 

Liquidated  damages  or  forfeitures  for  breaking  up  pasture  or 
meadow  land,  or  for  carrying  hay,  straw,  &c.  off  the  demised  pre- 
mises, at  certain  fixed  sums  in  proportion  to  the  extent  of  the  breach, 
"to  be  recovered  by  distress  as  for  rent  in  arrear,"  may  be  distrained 
for,  though  the  lease  is  not  under  seal  (»). 

Double  rent  payable  under  the  Distress  for  Rent  Act,  1737 
(11  Geo.  2,  c.  19),  s.  18,  maybe  distrained  for  (o)  ;  and  the  exception, 
once  said  to  obtain  in  the  case  of  a  weekly  tenant  {])),  appears  to 
have  been  founded  on  a  mistake  (q). 

A  distress  may  be  made  where  the  tenant  holds  by  the  service  of 
cleaning  the  parish  church,  or  of  ringing  the  church  bell  at  stated 
times,  or  by  other  manual  service  (r)  ;  but  in  such  case  the  distress 
cannot  be  sold. 

It  has  long  been  a  common  practice  in  brewers'  leases  of  "  tied 
houses  "  to  insert  a  clause  allowing  the  landlord  to  distrain  on  the 
tenant's  goods  for  any  sum  of  money  due  from  the  tenant  to  the 
landlord  in  respect  of  any  malt  liquors  supplied  by  the  landlord  to 
the  tenant ;  but  it  was  ruled  by  Denman,  J.  (s),  and  afterwards  held 
by  the  Court  of  Appeal  [f),  that  such  a  clause  constitutes  a  bill  of 
sale  requiring  registration,  so  that  a  tenant  may  recover  damages 
from  a  landlord  jiutting  it  in  force. 

If  the  Crown  be  lessor,  it  has  priority,  although  no  writ  of  extent 
may  have  been  issued.     This  was  held  in  a  case  where  the  Crown  as 


(/.)  Newman  v.  Andtrtoii,  2  Bos.  &  P. 
New  R.  224. 

{I)  Hancock  v.  Austin,  14  C.  B.,  N.  S. 
634;  32  L.  J.,  C.  P.  252;  and  see 
Edmondson  v.  XiUtull,  17  C.  B.,  N.  S. 
280. 

{m)  Sclhy  V.  Greaves,  L.  R.,  3  C.  P. 
594  ;  37  L.  J.,  C.  P.  251. 

(«)  roUitt  V.  Forrest,  1  C.  &  K.  560 ; 
11  Q.  B.  949. 

(o)  Jolumtone  v.  Hudh-stone,  4  B.  «S:  C. 
922  ;  4  L.  J.,  K.  B.  71 ;  28  R.  R.  505. 
As  to  "double  rent,"  see  post,  Ch.  XX., 


Sect.  2  (c). 

{p)  Sullivan  v.  Bishop,  2  C.  &  P.  359. 

(17)  Bullen  on  Distress,  116,  note;  2 
Chit.  PI.  344,  note  (;■),  (7th  ed.). 

(r)  Bob  d.  Edney  v.  Benhani,  7  Q.  B. 
976. 

(.s)  In  rulbroolc  v.  Ashby,  56  L.  J. ,  Q.  B. 
376 ;  35  W.  R.  779 ;  approved  by  C.  A. 
in  the  Itoundwood  Colliery  ease,  supra, 
p.  470. 

(/■)  In  Stevens  v.  Marston,  00  L.  J.,  Q.  B. 
192  ;  64  L.  T.  274  ;  39  W.  R.  129— C.  A. 
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lessors  put  in  a  distress  upon  goods  already  distrained  (but  not  sold)  Ch.XI.Sec.i. 
by  assignees  of  a  rent-charge  created  by  the  lessees  (e<).  of  Listress. 
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Sect.  2. — Co)uUtions  precedent  to  Distress. 

Where  the  right  to  distrain  exists,  nothing  but  payment,  or  some-  Eight  to  Dis- 
thing  equivalent  to  payment,  such  as  a  tender  of  the  arrears,  or  a  p^iy^ent. 
release  under  seal,  will  be  sufficient  to  take  it  away  :  even  attending 
upon  the  land  on  the  proper  day  to  pay  the  rent  will  not  destroy  the 
right  to  distrain  unless  a  tender  be  actually  made  (x).     But  where  a 
landlord's  receiver  allowed  the  tenant  to  make  a  deduction  of  pay- 
ments of  land  tax  every  year  for  seventeen  years,  greater  than  the 
landlord  was  liable  to  pa}',  the  landlord  knowing  or  having  the  means  Allowance  of 
of  knowing  all  the  facts  ;  it  was  held,  that  he  could  not  distrain  for  JJ,°emtel°a3 
the  amount  erroneously  allowed,  for  such  allowance  operated  as  pay-  Payment. 
ments,  though  the  receipt  given  every  year  showed  the  amount  paid 
and  the  amount  deducted  (y) . 

A  distress  cannot  lawfully  be  made  after  the  full  amount  of  rent  Tender  before 
really  due  has  been  tendered  to  the  landlord,  or  to  his  agent  having  ^i^ti'ess. 
authority  to  receive  the  rent  [z) .     If  the  landlord  or  his  agent  sign 
a  distress  warrant  and  deliver  it  to  the  broker,  but,  before  he  can 
effect  an  entrance  to  distrain,  the  tenant  or  his  agent  tenders  the 
rent  icithout  exj^enses  to  the  landlord  or  his  agent,  it  will  be  illegal 
afterwards  to  execute  the  distress  warrant,  and  all  parties  concerned 
therein  will  be  Kable  to  an  action  of  trespass  [a)  or  trover  [Ij).     After 
the  distress  has  been  made,  but  before  it  is  impounded,  the  tenant  may  Tender  before 
tender  to  the  landlord  or  his  agent  the  amount  of  the  rent,  together  Impounding, 
with  a  sufficient  sum  for  the  costs  of  the  distress  (c)  ;  after  which  it 
will  be  illegal  to  proceed  further  with  the  distress  (f/).      But  a  tender 
of  the  rent  with  expenses  after  the  impounding  is  too  late  to  enable  the  Tender  after 
tenant  to  maintain  an  action  of  trespass,  trover,  detinue  or  replevin  ;  Impounding, 
because  the  cattle  or  goods  are  then  in  the  custody  of  the  law,  and 
not  of  the  landlord  or  his  agent  {e).     The  subsequent  detention  is 

ill)    Attorney -General    v.    Leonard,     38  [a)  Bennett  v.  Baijes,  ;>  H.   &  N    391- 

Ch.  D.  622  ;  57  L.  J.,  Ch.  860  ;  59  L.  T.  29  L.  J.,  Ex.  391.                               "          ' 

624  ;  37  W.  R.  24.  (/>)  Batch  v.  Hale,  15  Q.  B.  19. 

{x)  Home  v.  Lewin,  1  Ld.  Harm.  G37  ;  [c)  Post,  Sect.  8  (e). 

1  Salk.  583  ;  12  Mod.  352.            "  {d)    Virtue  v.  Beadey,  1  Moo.  &  R.  21  ; 

(y)  Bramston  v.  Robins,  4  Bin^.  11  ;   5  Evans  y.  Elliott,  5  A.  k  E.  142  •  Ladd  v' 

L.  J.,  C.  P.  13  ;  29  R.  R.  493  ;    Waller  v.  Thomas,  12  A.  &  E.  117. 

Andrnvs,  3  M.  &  W.  312.  {<■)  Six  Carpenters''  case,  8  Co.  R.  432; 

{z)  Branscoiiib  y.  Bridtjrs,  1  B.  &  C.  145;  1  Smith,  L.  C.  ;  Firth  v.  Purvis   5  T    r' 

3  Stark.  R.  171  ;   1  L.  J  ,  K.  B.  64 ;  2  D.  432  ;   2  R.   R.   637  ;    Thomas  v.'  Harncs 

&  R.  256  ;  25  R.  R.  335  ;  Holland  v.  Bird,  1  M.  &  G.  695  ;    Ladd  v.  Thomas,  12  A.  & 

10  Bing.  15  ;  Bennett  v.  Baijrs,  5  H.  &  N.  E.  117  ;  Ellis  v.  Taylor,  8  M.  &'w   415  • 

391  ;  29  L.  J.,  Ex.  391.  Tcnnant  v.  Field,  8  E.  &  B.  336. 


474  CiiAP.  XI. — Distress  for  Rent. 

Ch.XI.Sec.2.  considered  as  the  act  of  tlio  law,  aud  not  of  the  distrainer,  who  has 

piZidci'iUo    i^c'^ther  any  property  nor  even  a  coustruetive  possession  of  the  cattle 

^i^d'iss.       or  goods  distrained  (/')  ;  and  although  they  might  ho  released  with 

liis  consent,  he  is  not  legally  bound  to  give  such  consent.      However, 

Tender  after  if  such  tender  bo  niide  within  the  five  days  allowed  to  the  tenant  to 
mpoimtiug.  j.gpigyy  (although  after  the  impounding),  a  special  action  on  the  case, 
founded  on  the  equity  of  the  statute  2  W.  &  M.  sess.  1,  c.  5,  s.  2,  may 
he  maintained  if  the  landlord  afterwards  proceed  to  sell  the  dis- 
tress (y).  To  avoid  this  the  landlord  should,  after  such  a  tender, 
abstain  from  selling  (which  lie  may  lawfully  do)  and  merely  keep  the 
distress  impounded  as  a  pledge,  according  to  the  common  law,  until 
the  arrears  of  rent,  with  expenses,  are  actually  satisfied,  or  the  tenant 
incurs  the  trouble  and  expense  of  a  replevin,  the  costs  of  which  will 
fall  upon  him. 

What  Whether  the  distress  was  "impounded"    before  the   tender  was 

aniouuts  to  au  i      •  ■•  !•  o  •  ^        ^  i         •     i  t    •  ^ 

Impoimdino-.  made  IS  sometmies  a  question  ot  considerable  nicety  and  importance. 
In  one  case  the  landlord's  agent  had  delivered  to  the  tenant  a  notice 
of  distress,  wherein  it  was  stated  that  the  cattle  distrained,  of  which 
an  inventory  had  been  given,  were  imj^ounded  on  the  j^remiscs ;  it  was 
held,  that  the  impounding  was  complete  so  as  to  make  a  subsequent 
tender  unavailing  (/?).  In  another  case,  a  landlord's  agent  went  upon 
the  tenant's  premises,  and  walked  round  them,  and  gave  a  written 
notice  that  he  had  distrained  certain  goods  lying  there  for  an  arrear  of 
rent,  ali  irhich  goods  he  Jtad  left  on  the  said  demised  premises,  and  that 
unless  the  rent  was  paid,  or  the  goods  replevied  within  j&ve  days,  they 
would  be  appraised  and  sold  according  to  law,  and  then  went  away 
without  leaving  any  person  in  possession.  It  was  held,  that  there 
was  a  sufficient  distress  and  impounding  on  the  premises  pui'suant  to 
the  Distress  for  Rent  Act,  1737  (11  Geo.  2,  c.  19),  s.  10  [i).  In  a 
third  case,  a  landlord  entered  upon  a  dwelling-house  to  distrain,  but, 
to  prevent  inconvenience  to  the  tenant,  the  landlord,  with  the  tenant's 
assent,  instead  of  removing  the  articles  of  furniture  upon  which  he 
proposed  to  distrain,  made  up  from  a  list  given  to  him  by  the  tenant 
an  inventory  of  the  fmiiiture  in  the  house,  put  a  man  into  possession, 
and  handed  to  the  tenant  a  notice  of  distress  referring  to  the  inventory, 
which  was  also  then  handed  to  the  tenant.  The  landlord  did  not  go 
into  the  several  rooms  in  which  the  articles  ^^'Ol■e,  and  the  notice  of 
distress  did  not  state  that  the  articles  were  impounded.  It  was  held, 
that  this  constituted  a  distraining  of  the  articles  mentioned  in  the  in- 

(/■)  Jlcx  V.  Coito)!,  Parker,  121  ;   Tiiyjin-  Tinjlor,  8  M.  &  W.  415. 
V.  i-'urd,  15  M.  k  W.  212  ;    WMrahum  v.  (A)   Thomas  v.  Hurries,  1  M.  k  G.  695. 

Snow,  2  Wms.  Saund.  47  a.  (;)   Suaiin  v.  luni  of  ludmnnih,  8  B.  &  C. 

[g)  Johmon  v.   Vpham,  2  E.   &  E.  250;  45b  ;   2  Man.   &  Rv."5:M  :   6  L.  J.,  K.  B. 

28  L.  J.,  Q.  B.  252  ;  overruling  EHis  v.  374  ;   32  K.  E.  441.' 
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ventory,  and  an  impounding  them  upon  the  premises,  and  that  a  tender  Cn.xr.SEc.2, 
subsequently  was  too  late  [k).  Conditions 

■*  -^  ^    ^  _  ^  _  pnceaent  to 

A  tender  may  be  made  to  the  landlord  himself,  notwithstanding  Distress. 
he  has  instructed  a  broker  to  distrain  and  left  the  matter  in  his  To  whom  a 
hands  (/).  So  it  may  be  made  to  any  agent  of  the  landlord  who  lender  may 
has  express  or  implied  authority  to  receive  rent  on  his  behalf  (/;?). 
Where  a  landlord  gives  a  warrant  to  distrain  for  rent  in  the  usual 
form,  he  thereby  in  effect  authorizes  the  bailiff  to  receive  the  rent, 
if  tendered  :  and  it  seems  that  in  such  case  he  could  not  prohibit  the 
bailiff  from  accepting  such  tender,  so  as  to  render  a  tender  to  him 
invalid  :  at  all  events,  the  bailiff  cannot  refuse  a  tender  on  the  ground 
that  he  was  forbidden  by  the  landlord's  solicitor  to  receive  the 
money  (/?).  A  tender  to  the  landlord's  agent,  who  signed  the  distress 
warrant  on  his  behalf,  is  sufficient  (o).  But  a  tender  to  the  broker's 
man,  who  is  merely  left  in  possession  under  the  distress,  and  has  no 
actual  authority  to  receive  the  money,  is  bad  (/>),  and  so  is  a  tender 
to  a  servant  (</) .  "Where  it  appeared  that  the  distrainer's  wife  had 
been  in  the  usual  habit  of  acting  as  his  agent  in  such  matters,  and 
had  in  his  absence  made  a  distress  for  damage  feasant ;  it  was  held, 
that  a  tender  to  her  of  amends  was  sufficient  (;•) . 

The  tenant  must,  at  his  peril,  tender  the  full  amount  of  the  rent  Tender  must 
in  arrear,  without  any  deductions,   except   in   respect  of   actual  or  ^^.  ^^  ^"^'' 
constrnotixe  pa f/ men fs  on  account  thereof  (not  items  of  set-off).     He  Expenses, 
must   also   tender,   at   his    peril,    a    sufficient   sum   for   the   lawful 
expenses  of  the  distress  (-s),  unless  indeed  the  tender  be  made  before 
any    entry    to    distrain  {t).      The    tender   should  be   made    niicon- 
(Utlonalhj,  so  that  the  party  may  accept  it  without  prejudice  to  his 
right  (if  any)  to  recover  more.      And  although  where  the  amount 
owing  is  not  disputed,  the  demand  of  a  receipt  and  refusal  to  part 
with  the  rent  without   one  would  seem,  under  the  present  Stamp 
Act,  not  to  vitiate  the  tender  (<f),   a   tender  of   one  quarter's  rent, 
coupled  with  a  demand  of   a  receipt  up  to  a  particular  day,  there 
being  a  dispute  whether  one   or  two  quarters'  rent  was  tlien  due, 


{k)  Tennant  v.  Field,  8  E.  &  B.  336. 
Where  sheep  are  distrained  for  damage 
feasant,  a  tender  of  amends  after  the  sheei^ 
have  been  put  into  a  private  pound,  but 
before  they  have  been  sent  (as  intended) 
to  the  public  pound,  is  not  too  late  : 
Brown  v.  Fowdl,  4  Bing.  230  ;  12  Moore, 
454  ;   5  L.  ,J.,  C.  P.  121  ;   29  K.  R.  538. 

(/)  tSmith  V.  Goodwin,  4  B.  &  Adol.  413  ; 
2  L.  J.  (N.  S.),  K.  B.  192 ;  30  R.  R.  272. 

[m)  Bennett  v.  Bayes,  5  H.  &  N.  391  ; 
29  L.  J.,  Ex.  3yl. 

(«)  Hatch  V.  mile,  15  Q.  B.  10. 

(o)  Binncft  v.  Baijes,  supra. 

\p)  Boulton  V.  Reynolds,  2  E.  &  E.  3G9 ; 


29  L.  J.,  Q.  B.  11. 

{q)  Pilkington  v.  Haatinys,  Cro.  E!iz. 
813. 

(;•)  Brown  v.  Powell,  4  Bing.  230  ;  .5 
L.  J.,  C.  P.  159  ;  29  JR.  R.  538. 

(*■)  Post,  Sect.  11. 

[f)  Bennett  v.  Bayes,  5  H.  ic  X.  391  ; 
29  L.  .1.,  Ex.  391. 

(m)  See  Richardson  v.  Jackson,  8  il.  &  "\V. 
298.  The  prior  enactments  on  the  sub- 
ject, 43  Geo.  3,  c.  126,  ss.  4,  5  (.see  Laing 
V.  Meader,  1  C.  &  P.  257);  55  Geo.  3, 
c.  184,  Sch.  tit.  Receipt,  are  repealed  by 
33  &  34  Vict.  c.  99,  and  the  law  is  now 
governed  by  the  Stamp  Act,  1891,  s.  103. 
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Cn.XI.SEC.2 

Conditions 

precedent  to 

Uistress. 

Deteution  of 
Distress  after 
Payment. 
Property  in 
Cattle  or 
Goods 
Distrained. 


There  must 
be  an  actual 
Demise  at  a 
fixed  Rent. 


is  not  valid  [x)  ;  but  sending  a  certain  sum  "  to  settle  one  year's 
rent,"  does  not  impose  a  condition  (y),  nor  does  a  tender  "  under 
protest  (;:) . 

A  landlord,  who  has  accepted  the  rent  in  arrear  and  the  expenses 
of  the  distress  after  the  impounding  cannot  he  treated  as  a  tres- 
passer merely  because  he  retains  possessio)i  of  the  goods  distrained  ; 
althougli  his  refusal  to  deliver  them  up  to  the  tenant  may  amount  to 
a  conversion  so  as  to  render  him  liable  in  trover  («) .  Notwith- 
standing a  distress,  the  property  in  the  cattle  or  goods  distrained 
(whether  impounded  or  not)  remains  vested  in  the  tenant  or  owner 
thereof,  until  they  are  sold  under  the  distress  (b) ;  and  he  may  sell 
or  otherwise  dispose  of  them  subject  to  the  distress ;  or  whenever 
the  distress  is  determined  (without  any  sale)  he  may  recover  them 
back(^).  So  a  purchaser  from  him  may  recover  them  in  trover, 
where  the  landlord  has  not  sold  the  goods,  but  taken  them  himself  at 
a  valuation,  which  he  had  no  legal  right  to  do  (c).  The  landlord 
or  person  distraining  has  no  property  in  the  cattle  or  goods  dis- 
trained, nor  even  the  possession  thereof ;  therefore,  if  they  are 
rescued,  or  unlawfully  taken  out  of  the  pound,  he  cannot  maintain 
trover  (d),  but  only  a  special  action  for  rescue  or  pound  breach  (e). 

A  landlord  has,  at  common  law,  no  right  to  distrain  unless  there 
be  an  actual  demise  at  a  Jixed  rent  (/).  A  licence  to  get  all  the 
copperas  stone  which  may  be  found  in  a  part  of  a  manor,  for  twenty- 
one  years,  at  the  yearly  rent  of  25/.,  is  not  a  demise,  and  will  not 
support  a  distress  for  the  agreed  rent  (g) .  Where  a  tenant  holds 
over  on  sufferance  only,  as  there  is  then  no  "  agreed  rent "  or 
actual  tenancy,  a  distress  cannot  lawfully  be  made,  but  the  remedy 
is  by  action  for  use  and  occupation  (h).  Where  a  lease  of  tithes  and 
land  was  granted  at  an  entire  rent,  and  it  was  void  as  to  the  tithes, 
because  it  was  not  under  seal ;  it  was  held,  that  a  distress  for  an 
arrear  of  rent  was  altogether  unlawful,  because  there  was  no  distinct 
rent  duo  for  the  land  (/").  Where  a  lease  was  made  bt/  parol  of  100 
acres  of  land  at  a  certain  rent,  and  the  lessee  accepted  the  lease  and 


(.r)  Finch  v.  Miller,  6  C.  B.  428. 

{>/)  Brovny.  Owen,  11  Q.  B.  130 
V.  Parlcr,  2  Dowl.,  N.  S.  345. 

{z)  Manning  v.  Lunn,  2  C.  &  K.  13. 

{a)    West  V.  Xibbs,  4  C.  B.  172. 

(/;)  Turner  v.  Ford,  15  M.  & 
Einq  V.  England,  4  B.  &  S.  782  : 
Q.  B.  145. 

(c)  King  v.  England,  supra. 

(rf)  Rex\.  Cotton,  Parker,  121 
ham  V.  Snoic,  2  Saund.  47  a. 

{e)  liiddcll  V.  Stouru.  2  Moo.  &  R.  358  ; 
Turner  V.  Ford,  15  M.  .<c  W.  213;  post, 
Sect.  10. 

(/)  Dunk  V.  Hunter,  5  B.   &  A.   322  ; 


liiiU 


W.  212; 
33  L.  J.. 


Wilhra- 


24  R.  R.  390 ;  Eeynart  v.  Porter,  7  Bing. 
451  :  5  Moore  &  "Payue,  370 ;  9  L.  J., 
C.  P.  168  ;  33  R.  R.  537 ;  Hancock  v. 
Atistin,  14  C.  B.,  N.  S.  634. 

As  to  distress  under  mere  contract 
for  lease  since  the  Judicature  Act,  see 
Wul^h  V.  Lomdalc,  L.  R.,  21  Ch.  D.  9, 
and  ante,  Ch.  IV.,  Sect.  1. 

(r/)   Ward  v.  Day,  33  L.  J.,  Q.  B.  3,  254. 

\li)  Alford  V.  Viclcrij,  Car.  &  M.  280 ; 
Jennery.  Clcgg,  1  Moo.  &  R.  213  ;  Williaiiis 
V.  Stiven,  9  Q.  B.  14. 

(/)  Gardiner  v.  Williamson ,  2  B.  &  Adol. 
337  ;  see  also  Mcggison  v.  Ladg  G I  amis  and 
Sells  V.  Same,  7  Exch.  685. 
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entered  upon  the  land,  but  afterwards  found  that  eight  acres  had  Ch.XI.Sbo.2. 
been  previously  demised  by  his  lessor  to  another  person  who  was  in  prelfdentlo 
possession ;  it  was  held,  that  the  demise  was  altogether  void  as  to  Distress. 
the  eight  acres,  and  that  the  rent  coidd  not  be  apportioned,  and 
therefore  could  not  be  distrained  for  (/i)  :  but  it  would  have  been 
otherwise  if  the  demise  had  been  under  seal,  because  that  would  have 
operated  as  a  grant  of  the  reversion  and  its  incidents,  as  to  the  eight 
acres,  and  no  apportionment  of  the  rent  would  have  been  necessary  (/). 
A  rent  of  a  certain  sum  per  cube  yard  of  marl  dug,  and  a  certain  sum 
per  thousand  of  bricks  made  from  clay  dug  from  land,  is  a  rent 
which  may  be  ascertained  with  certainty,  and  which  therefore  may  be 
distrained  for  {m).  Where  the  demise  was  subject  to  certain  rents, 
provisions,  and  stipulations,  and  amongst  others  that  the  lessee  should 
not  sell  hay  off  the  premises,  under  the  penalty  of  2s.  6d.  per  yard  of 
the  hay  sold,  to  be  recovered  by  distress  as  for  rent  in  arrear ;  it 
was  held,  that  this  was  recoverable  by  distress  as  for  rent,  but  was 
not  a  rent  {ii). 

Where  a  person  is  in  possession  under  a  mere  contract  for  a  Contract 
lease,  not  amounting  to  an  actual  demise,  and  no  other  circumstances  °^  ^^^^' 
exist  from  which  a  tenancy  at  a  fixed  rent  can  be  implied  and  found 
by  a  jury:  the  common  law  rule  is  that  as  no  rent  (properly  so  called) 
is  clue  for  the  occupation,  but  only  a  compensation  in  the  natm-e  of 
rent,  the  owner  cannot  distrain  for  non-payment  (o)  ;  but  that  if  the 
agreement  goes  on  to  say,  that  until  the  lease  shall  be  executed,  the 
rent,  covenants  and  agreements  to  be  therein  contained  shall  be  paid 
and  observed,  and  the  several  rights  and  remedies  shall  be  enforced  in 
the  same  manner  as  if  the  same  had  been  actually  executed ;  that 
will,  on  entry,  create  a  tenancy  at  a  fixed  rent,  for  which  the  landlord 
may  distrain  when  due  although  no  rent  has  been  paid  under  the 
agreement  (p)  ;  and  similarly  that  where  an  intended  purchaser,  by 
the  contract  of  sale,  admits  himself  to  be  tenant  from  week  to  week  to 
the  vendor,  at  a  specific  rent  per  week  payable  in  advance  or  other- 
wise, such  rent  may  be  distrained  for  {q).  But  these  cases  must  now 
be  compared  with  Walsh  v.  Lonsdale  [r). 

An  actual  tenancy  at  a  fixed  rent  may  be  implied  from  verj^  slight  Implied 
circumstances  ;   thus  where  a  tenant,  who  had  entered  on  premises  fixed^Eent* 

(A-)  Heale    v.    Mackenzie    (in    error),     1  R.  R.  300. 

M.  &  W.  747  ;  Rolgatc  v.  Emj,  1  C.  &  K.  {p)  Anderson  v.  Midland  R,  Co.,  3  E.  & 

341.  E.   614;  30  L.   J.,  Q.   B.  94;  Pinero  v. 

[1)  Heel.  Commrs.  of  Ireland  y.  0'  Connor,  Jiidson,  G  Bing.  206;  8  L.  J.,  C.  P.   19; 

9  Ir.  Com.  L.  R.  212  ;  Luke  v.  Bean,  28  31  R.  R.  388 ;  RoUason  v.  Leon,  7  H  '&  N 

Beav.  607.  73  ;  31  L.  J.,  Ex.  96. 

{m)  Daniel  Y.  Grade,  6  Q.  B.  145.  [q)    Yeoman  v.  Ellison,  L.    R.     2  C    P 

(m)  Pollitt  V.  Forrest,  11  Q.  B.  949  ;  1  C.  681  ;  36  L.  J.,  C.  P.  326.     In' this  caso 

&  K.  560.  the  rent  was  80^.  a  week. 

(o)  Dunk  V.  Hunter,  5  B.  &  A.  322  ;  24  (r)  Ante,  Ch.  IV.,  Sect.  1.  p.  97. 
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Ch.XI.Sec.2. 

Cofididoiis 
precedoit  to 

Listress. 

Implied 
Tenancy  at 
fixed  Keut. 


Acknowledg- 
ment. 


Surrender. 
Enction. 


under  a  contract  for  a  lease,  admitted  a  charge  of  lialf-a-year's 
rent  in  an  account  between  him  and  his  Landlord ;  it  was  held,  that 
this  was  equivalent  to  payment,  and  constituted  him  a  tenant  from 
year  to  year,  and  made  him  liable  to  a  distress  («) .  Where  the 
plaintiff  took  possession  of  premises  under  a  contract  for  a  lease  to 
him  for  seven  years,  at  a  yearly  rent  payable  half-yearly,  but  no  lease 
was  executed,  nor  was  the  quantum  of  rent  to  be  paid  ascertained ; 
and  the  plaintiff  occupied  under  the  agreement  for  three  years,  and 
2)aid  rent  for  two  ;  it  was  hold,  that  this  created  a  tenancy  from  year 
to  year,  and  entitled  the  landlord  to  distrain  for  the  arrears  due  at 
the  rate  previously  paid  [t).  But  where  a  tenant  entered  under  a 
contract  containing  stipulations  for  a  lease  of  25/.  per  year,  and  an 
engagement  by  the  landlord  to  complete  certain  erections,  which  were 
never  completed,  nor  any  rent  paid,  and  the  tenant,  on  being  called 
on  after  some  years'  occupation,  said  he  was  ready  to  pay  upon  the 
erections  being  completed  and  an  allowance  made  to  him  for  some 
repair's ;  it  was  held,  that  a  demise  at  a  certain  rent  could  not  be 
implied  so  as  to  entitle  the  landlord  to  distrain  («).  So  where  a 
person  let  a  furnished  house  at  a  certain  rent  from  a  future  day,  and 
agreed  that  he  would  fm-nish  it  suitably  for  a  school;  it  was  held,  that 
such  furnishing  was  a  condition  precedent  to  the  right  to  demand  the 
rent,  and  therefore  that  the  lessor,  not  having  furnished  it,  could  not 
distrain  [x).  Where  a  person  entered  upon  premises  subject  to  the 
approbation  of  the  landlord,  who  afterwards  did  not  approve,  but 
upon  his  agreeing  to  pay  an  advanced  rent,  as  well  for  the  time 
he  had  been  in  possession  as  for  the  futm-e,  allowed  him  to  continue 
in  possession ;  it  was  held,  that  the  landlord  might  distrain  for  the 
advanced  rent  accrued  before  the  agreement,  as  well  as  for  what 
accrued  afterwards — such  agreement  giving  him  the  same  power  by 
relation  to  his  tenant's  first  entry  into  possession,  as  it  did  to  recover 
his  rent  in  futm'e  {i/).  An  acknowledgment  of  an  antecedent  tenancy 
at  a  specified  rent,  -wdth  an  agreement  to  go  on  on  certain  terms,  is 
suflicient  to  authorize  a  distress  (z).  If  a  tenancy  has  existed,  a 
surrender  of  the  term  must  be  complete  {a),  or  the  landlord's  right 
to  distrain  will  continue  {h).  If  a  tenant  is  evicted  by  title  para- 
mount, but  remains  in  possession  under  a  new  agreement  with  the 
person  who  has  evicted  him,  his  original  landlord  cannot  distrain  on 


(s)  Cox  V.  Bent,  5  Bing.  185  ;  2  M.  &  P. 
281  ;  7  L.  J.,  C.  P.  68  ;  30  R.  R.  566  : 
Vincent  v.  Godson,  24  L.  J.,  Ch.  122. 

(0  Knight  v.  Bennett,  11  Moore,  222  ;  1 
L.  J.,  C.  P.  94  ;  28  R.  R.  640. 

(«<)  Regnart  v.  Porter,  7  Bing.  451  ;  24 

TJ      T)      QqQ 

\x)  Mec'helen  v.  Wallace,  7  A.  &  E.  49  : 


Vdughan  v.  Hancock,  3  C.  B.  766. 

(y)  M'leishr.  Tate,  Cowp.  781. 

(«)  Eagleton  v.  Gutteridge,  11  M.  &  W. 
465  ;  2  Dowl.,  N.  S.  1053  ;  Ghuhnan  v. 
Thmcr,  15  L.  J.,  Q.  B.  79  :   10  ,Jur.  109. 

(«)  Ante,  Ch.  VIII. 

(*)  OouplandY.  Maijnard,  12  East,  134. 
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liim  for  rent  (c).      If  a  lessor  exercise  his  option  that  a  lease  shall  Ch.xT.Sec.2. 
be  void  for  breach  of  covenant,  he  cannot  distrain  for  subsequent      ^Xcedentto 
rent  ((-/).     Where  the  landlord  has  given  a  notice  to  quit  and  the      Distress. 
tenant  holds  over,  but  nothing  is  done  to  show  that  a  new  tenancy 
is  created,  the  landlord  cannot  distrain  for  rent  accruing  due  after 
the  time  when  the  notice  expired  {e).      In  a  previous  case  a  distress 
for  rent  accruing  after  the  expiration  of  a  notice  to  quit  was  con- 
sidered to  operate  merely  as  a  waiver  of  the  notice  (./).     It  should, 
however,  be  borne  in  mind  that  a  notice  to  quit  cannot  be  waived 
without  the  express  or  implied  consent  of  both  parties,  and  that  it 
differs  in  this  respect  from  a  forfeitiu-e  (g). 

Where  it  appeared  that  by  the  custom  of  the  country  the  tenant  Prolongation 
was  to  have  the  use  of  the  barns,  gate-houses,  &c.  of  the  farm  for  a  CuJtonT  ^^th 
certain  period  after  the  end  of  the  term,  for  the  purpose  of  threshing  Couutry. 
out  corn  and  foddering  cattle  ;  and  the  tenancy  was  determined  at 
Michaelmas,  and  the  landlord  in  January  following  distrained  a  corn- 
rick  for  rent  due  at  Michaelmas,  he  having  in  the  meantime  obtained 
an  injunction  to  restrain  the  tenant  from  carrying  off  the  premises 
corn  in  the  straw ;  it  was  held,  that  the  holding  by  the  tenant  under 
the  custom,  though   involuntary,  was  a  ^prolongation  of  the  original 
term,  and  that  the  landlord  was  entitled  to  distrain  {h). 


Sect.  3. — Restraining  Distress  by  Injunction. 

Before  the  Judicatm^e  Acts  a  distress  could  not  be  restrained  by  injunction 
injunction  (/).     But  sect.  25,  sub-sect.  8,  of  the  Judicatm-e  Act,  1875,  5.?*^^^* 
which  enacts,  that  "  an  injunction  maybe  granted  by  an  interlocutory  shaw  v. 
order  of  the  Coui-t  in  all  cases  in  which  it  shall  appear  to  the  Coiu't  •^<?''«*y- 
to  be  just  or  convenient,"  extends  to  authorize  an  injunction,  and 
such  an  injunction  was  granted  in  Shaiv  v.  Earl  of  Jerse//{k).     In 
that  case  the  plaintiffs  were  assignees  of  a  mining  lease,  under  which 
the  defendant   claimed  to  be  entitled  to  a  certain  additional  rent. 
The  defendant  had  distrained  twice,  and  the  plaintiffs  had  sued  for 
unlawful  distress.     A  special  case  had  been  stated  to  detennine  tlie 

(f)  Hopcraft  v.   Keys,   9  Bing.   613;   8       Blac.  311  ;  2  R.  R.  770. 


Moore,  324  ;  2  L.  J.,  C.  P.  29  ;  25  R.  R 
654. 

[d]  Jones  v.  Carter,  15  M.  &  W.  718 
Frcmklin  v.  Carter,  1  C.  B.  750  ;  3  D.  &  L 
213  ;  Bridges  v.  Smyth,  5  Bing.  410  ;  2  M 
&  P.  740  ;  7  L.  J.,  C.  P.  143  ;  30  R.  R 
681. 

[e)  Alford  v.   Viekery,  1  C.   &  M.  280 


{g)  Bhjth  V.  Bennett,  13  C.  B.  178,  180. 

(/«)  Knight  v.  Bennett,  3  Bing.  361  ;  11 
Moore,  222  ;  4  L.  J.,  C.  P.  04  ;  28  R.  R. 
040  ;  Beavan  v.  BeUihay,  1  H.  Blac.  5  ; 
2  R.  R.  696  ;  KiUtall  v.  Staunton,  4  B.  & 
C.  61  ;  3  L.  J.,  K.  B.  135  ;  28  R.  R.  207. 

{i)  Shaw  V.  Jersey  [Earl  of),  4  C.  P.  D. 
at  p.  261,  per  Cotton,  L.J. 


Jenner  v.  Clegg,  1  Moo.  &  R.  213  ;  WiUiams  (A)  Shaw  v.  Earl  of  Jerxe>/,  4  C.  P.  D. 

V.  Stiven,  9  Q.  B.  14.  359— C.  A.,  affirming  4  C.  P.  D.  120  •   48 

(/)  Zouch  d.    Ward  v.    WiUinc/ale,  H.       L.  J,,  C.  P.  308;  27  W.  R.  787. 
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Cn.  XI.  Sec  3. 

Kcsiralniiig 
Distress  by 
Itijitiictiou. 


construction  of  the  lease.  Tlie  defendant  was  restrained  from  dis- 
training nntil  the  determination  of  tliis  case,  by  an  injunction  granted 
for  a  fortnight,  and  to  be  continued  only  if  tlie  rent  should  in  the 
meantime  be  paid  into  Court.  An  injunction  restraining  a  distress 
was  also  granted  in  Wahh  v.  Lonsdale  (J)  upon  the  terms  that  the 
rent  be  paid  into  Court.  It  may  be  observed  that  such  a  coiidifioiial 
injunction  is  more  favourable  for  the  landlord  than  the  action  of 
replevin,  in  which  the  tenant  is  compellahic  to  give  security  only, 
although  he  may  if  he  please  make  a  deposit  instead.     (See  post, 

Ch.  xii.) 


Distress  inci- 
dent to  the 
Ee  version. 


Sect.  4. —  WJw  may  distrain. 
(a)  Reversioners. 

The  person  legally  entitled  to  the  immediate  reversion  on  a  lease, 
when  any  of  the  rent  thereby  reserved  becomes  due,  may  distrain 
for  such  rent  by  virtue  of  the  common  law.  But  if  he  afterwards 
assign  the  reversion  either  absolutely  or  by  way  of  mortgage,  the 
remedy  h>j  distress  for  such  arrears  will  be  lost  (m).  So  the  right  to 
distrain  for  previous  arrears  of  rent  may  be  lost  by  a  severance  of  the 
reversion ;  thus  where  the  plaintiff  was  tenant  to  six  joint  tenants, 
four  of  whom  conveyed  their  shares  to  a  third  party ;  it  was  held, 
that  the  six  were  not  entitled  to  distrain  for  the  arrears  of  rent  due 
to  them  before  the  conveyance  (»).  But  a  second  lease  to  commence 
on  the  expiration  of  the  previous  one,  creates  only  an  interesse 
termini  during  the  continuance  of  the  first  lease,  and  does  not  amount 
to  an  assignment  of  the  reversion  (o).  If  a  lessee  for  years  assign 
his  term,  reserving  a  rent,  but  without  an  express  power  of  distress, 
he  cannot  distrain  for  it  when  in  arrear,  because  he  has  no  reversion  : 
his  remedy  is  by  an  action  on  the  contract  (;j).  If  a  lessee  sub-let 
for  a  term  shorter  than  his  own  by  one  day  or  more,  he  has  a  rever- 
sion and  consequently  a  right  to  distrain,  which  will  pass  to  his 
executors  (17)  ;  and  so  has  a  tenant  from  year  to  year,  sub-letting 
from  year  to  year  (r).     A  termor  after  his  term  has  expii-ed,  and  a 


[l]  Wahh  V.  Lonsdale,  21  Ch.  D.  P,  and 
ante,  p.  77. 

{«))  Thrir  v.  Jiarion,  Moore,  94  ;  Dixon 
V.  Harrison,  Vaughan,  52  ;  Broicn  v. 
Metropolitan  Counties  Life  Insurance  Societi/, 
1  E.  &  E.  832  ;  28  L.  J.,  Q.  B.  236  ;  Smi'ih 
V.  Torr,  3  F.  &  F.  505. 

(m)  Staveley  v.  Alcoclc,  IG  Q.  B.  636  ;  20 
L.  J.,  Q.  B.  320. 

(o)  Smith  V.  Day,  2  M.  &  W.  684  :  6 
L.  J.  (N.  S.),  Ex.  219  ;  46  R.  R.  747  ; 
Blatchford,  app.,  Cole,  rcsp.,  5  C.  B.,N.  S. 
514  ;  Doe  v.  Walker,  5  B.  &  C.  Ill  ;  7  D. 


&  R.  487  ;  4  L.  J.,  K.  B.  93  ;  29  R.  E. 

184. 

{p)  Smith  V.  MaplelacJc,  1  T.  R.  441  ; 
1  R.  R.  247  ;  Talentine  v.  Denton,  Cro. 
Jac.  Ill  ;  I'aruunter  v.  Webber,  8  Taunt. 
593  ;  20  E.  R.  575  ;  Dreece  v.  Corric,  5 
Bing-.  24  ;  6  L.  J.,  C.  P.  205  ;  30  R.  R. 
536  ;  Paseoe  v.  Faacor,  3  Bing-.  N.  C.  898  ; 
6  L.  J.  (N.  S.),  C.  P.  3:^2  ;  43  R.  R.  847. 

(?)    Wade  r.  Marsh,  Latch.  211. 
(}•)  Curtis  Y.  Wheeler,  Moo.  &  M.  493  ; 
Oxley  V.  James,  13  M.  &  W.  209. 


Sect.  4. — Who  may  distrain  (Reversioners).  481 

demand  of  possession  by  the  lessor,  cannot  distrain  upon  his  sub-  Ch.xI.Sec.4. 
tenant  continuing  in  possession  (.s).     If  a  termor  suiTender  his  term  TV'homaydis- 
to   the   reversioner,   reserving   to   himself   a  rent,   but    without   an       sioners). 
express  power  of  distress,  he  cannot  distrain  for  the  rent  when  in 
arrear,  because  he  has  no  reversion.     But  if  a  surrender  be  made, 
and   a  new  lease  granted,   the   right   to  distrain   on  pre\dous  sub- 
tenants  is   preserved    by    the    Landlord    and    Tenant   Act,    1730 
(4  Geo.  2,  c.  28),  s.  6,  and  the  Eeal  Property  Act,  1845  (8  &  9  Vict, 
c.  106),  s.  9  {t). 

One  joint  tenant, — as  for  instance,  one  of  many  trustees — may  Joint 
distrain  alone;  but  he  must  avow  or  justify  such  distress  in  l^ig  T*^!^^^*^^- 
own  right,  and  as  bailiff  of  tlie  others  {ii).  A  distress  for  rent  may 
be  authorized  by  one  of  several  joint  tenants  {x).  He  may  sign  a 
distress  warrant,  and  thereby  appoint  a  bailiff  to  distrain  for  rent  due 
to  all,  if  the  others  do  not  forbid  him ;  and  if  when  applied  to  they 
merely  decline  to  act,  that  will  not  prevent  him  from  proceeding  (//). 
If  some  of  the  joint  tenants  assign  theii'  shares,  the  right  of  all  the 
joint  tenants  to  distrain  for  previous  arrears  of  rent  is  at  an  end  [z). 
A  surviving  joint  tenant  may  distrain  for  arrears  accrued  in  the  life- 
time of  his  deceased  companion  [a).  Where  two  or  more  executors 
or  other  joint  tenants  demise  to  their  co-executor  or  co-tenant  theii' 
shares  at  a  fixed  rent,  it  seems  they  may  distrain  for  such  rent  when 
in  arrear  {h). 

Tenants  in  common,  who  were  obliged  to  avow  separately  (c),  should  Tenants  in 
make  several  distresses,  each  for  his  own  share  {d)  ;  thus,  where  land 
was  demised  by  foiu-  persons  (whose  original  title  did  not  appear)  at 
one  entire  rent,  to  be  divided  and  paid  separately  in  equal  portions  ; 
and  one  of  the  four  distrained  upon  the  tenant  for  her  own  share  of 
the  rent ;  it  was  held,  that  the  distress  was  regular,  for  whatever 
might  have  been  the  interest  of  the  landlords  as  between  themselves, 
as  between  them  and  the  terre-tenant  they  were  tenants  in  common, 
and  entitled  each  to  a  separate  distress  {e) .  It  has  been  held  that  the 
survivor  of  two  tenants  in  common  may  sue  in  covenant  for  the  whole 
rent  due  upon  a  lease  made  by  them,  although  the  reservation  was 
to  both  according  to  their  respective  interests  (/').  If  a  rent-charge 
has  been  divided  by  will,  or  by  deed  operating  under  the  Statute  of 

(.v)  JBunie  T.  Ilichardson,  -1  Taunt.   720  ;  L.  J.,  Q.  B.  320. 

14  E.  R.  647.  («)  Bullcn,  47  :  2  Rol.  Abr.  86. 

(0  Ante,  Ch.  IX.,  Sect.  5.  [h)   Cou-pe.r  v.  Fldcher,  6  B.   &  S.  464  ; 

U()  FulleH    V.     Palmer,     3     Salk.    207  ;  34  L.  J.,  Q.  B.  187. 

Garth.  328  ;   5  Mod.  73.  [c]  FuUcn  \.  Tohner,  3  Salk.  207. 

(.r)  Per  Jervis,  C.J.,  in  J/o;yrtH  V. -Pff/vy,  \d)  Bradby,  41. 

17  C.  B.  312.  (c)    Whithii  V.    Roberts,   M'Clel.    &  T. 

(//)  Robinson  v.  Sofman,  4   Bing.   562  ;  107  ;   29  R.  R.  755. 

3   C.   A:   P.  234;   6  L.   J.,  C.   P.  166;   29  (/)    WnUnce\.  M'Larcn,  1   Man.    &  R. 

R- R-  G27.  516;    Thompson    v.    Hakeivill,    19    C.    B., 

[z)  Siavilnj  V.  Akoclc,  16  Q.  B.  636  ;  20  N.  S.  713  ;  35  L.  J.,  C.  P.  18. 

L.T.  31 
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TTho  ma}/  dis- 

Ira'vi  {licrcr- 

sioners). 


Heirs  in 

Gavelkind. 

Coparceners. 


Tenants  in 
Tail. 


Tenants  by 
the  Curtesy. 


Tenants  in 
Dower. 


Uses,  amongst  several  persons  as  tenants  in  common,  there  may  be 
several  distresses  without  attornment  (r/).  After  a  devise  of  a  rever- 
sion to  two  tenants  in  common,  one  of  them  may  distrain  for  his  share 
of  the  rent  upon  the  lessee  of  the  devisor,  where  such  lessee  has  paid 
the  whole  rent  to  the  other  tenant  in  common  after  notice  not  so  to 
pay  (//).  Wliere  a  tenant  in  common  demises  liis  share  to  his  co- 
tenant,  he  may  distrain  for  the  rent  reserved  (/). 

One  of  several  coheirs  in  gavelkind  may  distrain  for  rent  due  to 
himself  and  his  coheirs  witliout  express  authority  from  them  (/.•). 

Coparceners  are  considered  in  law  hut  as  one  heir,  and  therefore 
before  partition  must  join  in  making  a  distress  (/)  :  or  one  coparcener 
may  distrain  alone  for  the  whole  rent,  each  having  an  estate  in  every 
part  of  it  {m).  No  consent  from  the  other  coparceners  need  be  pre- 
viously obtained  in  order  to  authorize  one  coparcener  to  distrain  alone, 
or  alone  to  appoint  a  bailiff  to  distrain  for  the  whole  rent  {m).  In 
the  event  of  a  replevin,  however,  the  avowry  must  be,  according  to 
the  nature  of  the  estate,  joint ;  or  the  party  distraining  alone  must 
avow  in  her  own  right  for  her  own  share,  and  make  cognizance  as 
bailiff  of  the  other  coparceners  (^«) .  After  a  partition,  coparceners 
may  of  common  right  make  several  distresses,  and  their  grantees  also 
have  the  same  power  (») .  And  even  a  rent-cliarge,  although  entire 
in  its  nature,  may  be  divided  between  coparceners :  and  tlius  by  act 
of  law  the  tenant  of  the  land  may  become  subject  to  several  dis- 
tresses (o).  But  coparceners  after  they  have  parted  with  their  estate 
cannot  distrain  for  previous  arrears  (7;). 

Although  a  tenant  in  tail  make  leases  not  conformable  to  any 
enabling  act  {q),  such  leases  are  good  as  against  himself,  and  there- 
fore as  a  reversioner  he  may  distrain  even  at  common  law  for  the  rent 
reserved  thereby  (r) . 

A  tenant  by  the  curtesy  may  distrain  of  common  right  (.s)  ;  but  a 
husband,  unless  he  be  tenant  by  the  cm-tesy,  cannot  distrain  for  rent 
which  becomes  due  after  the  death  of  his  wife  under  leases  of  her 
freehold  made  by  both  of  them,  or  by  him  on  her  behalf  {t) . 

A  widow  to  whom  dowry  has  been  duly  assigned  by  metes  and 
bounds,  may  distrain  for  the  subsequent  rent  of  that  part  (?/).     If 


{g)  R'niii  v.  Watson,  5  M.  &  W.  255. 

(//)  Harrison  v.  Barnhy,  5  T.  R.  246  ; 
2  R.  R.  584  ;  Powis  v.  Smith,  5  B.  &  A. 
850;  24  R.  R.  587;  Doe  d.  Fritchitt  v, 
Mitchell,  1  Brod.  &  B.  11  ;  21  R.  R.  567. 

(i)  Brcunan  v.  Jlood,  4  Ir.  Com.  L-.  R. 
332,  Q.  B. 

{k)  Liirih  V.  Shepherd,  2  Brod.  &  B.  465  : 
23  R.  R.  516;  Bullen,  46. 

(/)  Stedman  v.  Page,  1  Salk.  390  ;  Sted- 
man  v.  Bates,  1  Ld.  Rayjri.  64. 

(w)  Leigh  v.  Shepherd,  2  Brod.  &  B.  465  ; 


5  Moore,  297  ;  23  R.  R.  516. 

(w)  Butler  and  Bakir^s  case,  3  Co.  R. 
22  b;  Co.  Lit.  164  b,  169  b. 

{o)  Co.  Lit.  1G4  b  ;  Rivisv.  IVafson,  5 
M.  &  W.  255. 

{p)  Dixon  V.  Harrison,  Vaughan,  62; 
and  see  Staveletj  v.  Alcoek,  16  Q.  B.  636. 

{'l)  Ante,  p.' 3. 

{r)  1  Swanst.  346,  note  ;  Bullen,  50. 

(*)  Bradby,  46;  Bullen,  51. 

{t)  See  p.  13. 

[u)  Co.  Lit.  29  a,  34  b,  144  b;  Stough- 
ton  V.  Leigh,  1  Taunt.  410;  11  R.  R.  810. 
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a  rent  be  assigned  to  a  widow  instead  of  lier  dower,  she  may  dis-  Ch.xI.Sec.4. 
train  for  it,  although  she  has  no  reversion,  and  the  rent  was  granted  Whomaydis- 
without  deed ;  for  such  rent  is  in  its  nature  distrainahle  of  common       smwrn). 


right  (.r). 

An  entry  under  an  execution,  either  by  elegit,  statute  merchant  or  Tenants  under 
statute  staple,  gives  so  far  an  estate  in  the  rent  of  land  as  to  confer  Execution. 
the  power  of  distress,  although  there  is  but  an  imcertain  interest  in 
the  reversion  {y),  and  a  tenant  by  elegit  may  distrain  without  attorn- 
ment {z). 

A  lord  of  a  manor  may  of  common  right  distrain  for  his  copyhold  Lords  of 
rents  ia),  and  by  the  Landlord  and  Tenant  Act,  1730  (4  Geo.  2,  c.  28),  ?^°°'''  ^""^ 

^   ''  ''  _  _  '  \  >  />  Commoners. 

s.  5,  he  has  the  same  right  as  if  the  rent  was  reserved  upon  lease. 
But  copyhold  rents  are  not  within  32  Hen.  8,  c.  37,  giving  a  remedy 
by  distress  for  arrears  of  rent  to  executors  and  administrators  {h). 
Where  two  commoners  agreed,  to  their  mutual  advantage,  not  to 
exercise  their  respective  rights  for  a  certain  term ;  it  was  held  that 
one  might  distrain  the  other's  cattle  damage  feasant  during  that 
time  (r) .  In  case  of  a  common  absolutely  stinted  in  point  of  number, 
one  commoner  may  distrain  the  supernumerary  cattle  of  another ; 
but  not  if  an  admeasurement  be  necessary ;  or  where  the  stint  has 
relation  to  the  quantity  of  common  land  :  and  a  commoner  cannot 
distrain  where  the  owner  of  cattle  has  any  colour  of  right  to  put 
them  on  the  land,  as  that  would  be  taking  to  himself  jmisdiction  as 
to  the  competency  of  such  right ;  but  if  there  be  no  pretence  or 
shadow  of  right,  as  in  the  case  of  the  cattle  of  a  stranger,  the  com- 
moner may  always  resort  to  distress  [d). 

A  mortgagee,  after  giving  notice  of  the  mortgage  to  the  tenant  in  Mortgagees, 
possession  under  a  lease  or  tenancy  created  jjrior  to  the  mortgage,  ^i^ossy. 
may  distrain  for  the  rent  in  arrear  and  unpaid  at  the  time  of  the 
notice,  as  well  as  for  rent  which  may  accrue  after  such  notice,  although 
he  was  not  in  the  actual  seisin  of  the  premises,  nor  in  the  receipt  of 
the  rents  and  profits  thereof  at  the  time  the  rent  became  due  {c)  ;  but 
he  may  not  distrain  for  rent  due  upon  a  lease  made  by  the  mortgagor 
alone  after  the  mortgage,  unless  he  has  accepted  rent  from  the  tenant, 
or  has  given  him  notice  to  pay  rent,  and  the  tenant  has  acquiesced,  so 
as  to  create  a  new  tenancy  (express  or  implied)  as  between  the  mort- 
gagee and  the  tenant  (./').     Payment  of  rent  by  the  tenant  imder  a 

(•>•)  Co.   Lit.  34  b,    1G9  b:  Bullen,   31,  {<•)   ir/nlemaH  v.  Kin^,  2  H.  Blac.  4. 

52 ;  Gilb.  Rents.  20.  {>/)  Hall  v.  Hiirdiin,  4  Burr.   2432  ;  1 

{y)  Bro.  Abr.  Distresses,  pi.  72  ;   Cifbitt'.s  W.  Blac.  673. 

case,  4  C6.  R.  7.  [e)  JIoss  v.  GaUimore,    1  Doug.   279  ;   1 

(;}  Lhijd  V.  Davies,  2  Excb.  103.  Smith,  L.  C. ;  I'ope  v.  Jiiffffs,  9  B.  &  C. 

(rt)  Laugher   v.    IlHrnphreij,    Cro.    Eliz.  24o. 

524  ;  Bullen,  57,  58.              '  (/)  Rogers  v.   Humplnrifs,    4   A.   &  E. 

{!>)  Appleloii  V.  Doi/g,  Yelv.   135  ;  Bull.  299  ;  Fartington  v.  JFoodcoc/c,   6  A.  &  E. 

N.  P.  67 ;  Sards  v.  Hewpsov,  2  Leon,  142.  690,  ante,  p.  59. 

81  (2) 
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Cn.XI.SEc.t 

ir/io  nun/  dh- 

train  (lifi'er- 

siomm). 


Mortsa^ors. 


Illegality  of 
])istress  after 
Jleceiver 
appointed. 

Annuitants. 


distress  does  uot  constitute  an  acquiescence  by  relation  back  to  the 
period  wlien  notice  was  given  {{/).  But  the  tenant  may  expressly 
attorn  to  the  mortgagee  as  from  a  previous  day,  at  a  specified  rent, 
Avhich  may  accordingly  be  distrained  for  {//). 

A  mortgagee  may  distrain  on  the  mortgagor  for  rent  reserved  upon 
an  attornment  in  the  mortgage  deed,  ■whether  such  rent  be  payable  in 
advance  or  not,  and  even  whore  the  mortgagee  lias  not  executed  the 
deed,  if  the  tenancy  be  at  will  only,  or  for  a  term  not  exceeding  tlrree 
years  (/). 

A  mortgagor  may  distrain,  under  a  lease  granted  by  himself  after 
the  mortgage  (/»)  :  but  lie  cannot  distrain  for  arrears  of  rent  due  on  a 
lease  made  before  the  mortgage ;  for  by  the  act  of  mortgaging  the 
privity  of  estate  is  destroyed  (/).  But  if  a  lessor,  after  mortgaging 
his  reversion,  is  permitted  by  the  mortgagee  to  continue  in  the  receipt 
of  the  rents  incident  to  that  reversion,  he,  during  such  permission,  is 
prccsumptione  juris  authorized,  if  it  should  become  necessary,  to 
realize  the  rent  by  distress,  and  to  distrain  for  it  in  the  mortgagee's 
name,  as  his  bailiff:  and  he  may  so  justify  the  distress,  although  it 
was  taken  in  his  own  name  as  for  rent  due  to  himself  [111).  So  where 
a  mortgage  by  demise  has  been  paid  off  by  the  assignee  of  the  equity 
of  redemption,  who  takes  from  the  mortgagee  an  undertaking  to 
execute  a  transfer  of  the  mortgage,  there  is  an  implied  autliority  to 
the  assignee  of  tlie  equity  of  redemption  to  distrain  in  the  name 
of  the  mortgagee  {n). 

Where  a  receiver  has  been  appointed  by  the  mortgagee  under 
sect.  19  of  the  Conveyancing  Act,  1881,  any  distress  by  the  mort- 
gagor, without  authority  from  the  receiver,  is  illegal  (0). 

A  mere  annuity  may  be  distrained  for  where  the  deed  creating  it 
expressly  confers  a  power  to  distrain  (jj)  ;  but  not  generally  in  other 
cases  {rj).  If  an  annuity  be  granted  out  of  an  estate,  and  the 
grantor,  to  secure  the  payment,  vests  the  estate  in  trustees  for  a 
term,  to  the  use  of  tlie  annuitant,  and  subject  thereto  continues  in 
possession,  the  annuitant  may  distrain  for  the  arrears :  for  supposing 
the  term  to  have  given  him  the  reversion,  the  grantor  is  to  be  con- 
sidered as  his  sub-tenant,  upon  whom  he  might  as  reversioner  distrain 
at  common  law  (r). 


0/)  Evans  v.  Elliott,  9  A.  &  E.  342  ; 
£roun  v.  Stotri/,  1  M.  &  G.  117. 

(/i)  Gladman  v.  Plumcr,  15  L.  J.,  Q.  B. 
80;   10  Jur.  109. 

(i)  Morton  v.  Woods,  L.  R.,  3  Q.  B. 
658;  37  L.  J.,  Q.  B.  242. 

[k)  Alchorue  v.  Gomnic,  2  Bing.  54. 

(/)  BuUen,  74. 

(m)  Trent  v.  Hunt,  9  Exch.  14  ;  Eeecc  v. 


Stronshtrg,  54  L.  T.  133. 

[n)  Snell  v.  Finch,  13  C.  B.,  N.  S.  651  ; 
32L.  J.,  C.  P.  117. 

(o)  Woolston  Y.  Boss,  [1900]  1  Ch.  788  ; 
69  L.  J.,  Ch.  363  ;  82  L.  T.  21  ;  48  \V.  R. 
656  ;   64  J.  P.  264,  per  Cozens-Hardy,  J. 

(p)   Chapman  v.  Bvecham,  3  Q.  B.  723. 

\q)  Co.  Lit.  32  a,  144  b. 

\r)  Fair/ax  v.  Graij,  2  W.  Blac.  1326. 
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Such  guardians  as  may  make  leases  of  the  infant's  lands  in  their  Ch.XI.Sec.4. 
own  names  (s),  may,  dimng  the  minorty  of  their  wards,  distrain  in  ^.li,l""£^.gj.'_ 
their  own  names  for  arrears  of  rent  reserved  by  such  leases  (/).  swners). 

Guardians. 

(b)   Perso)is  not  having  the  Rccvrston. 

Although  a  person  who  has  never  had  the  reversion,  or  has  parted  On  Exchanges 
with  it,  cannot  generally  distrain  (»),  yet  in  some  particular  cases  the  titions.  ' 
power  of  distress  is  held  to  be  of  common  right,  even  without  the 
reversion.  Thus  a  rent  granted  upon  an  exchange  may  be  distrained 
for  without  any  reversion  or  express  j)ower  (.r),  and  so  may  a  rent 
granted  by  one  coparcener  to  another  for  equality  of  partition  (y). 
In  such  eases  the  grantee  of  the  rent  may  distrain  for  it  without  any 
express  power  in  the  deed  ;  but  if  such  grantee  assign  over,  neither 
he  nor  tlie  assignee  can  distrain  for  arrears  due  before  the  assign- 
ment [z). 

A  woman  endowed  of  a  rent  by  way  of  jointure  in  lieu  of  dower  jointures. 
may  distrain  for  it,  whether  it  be  rent-service,  rent-charge  or  rent-seek, 
with  or  without  deed  [a).      Although  she  have  not  the  reversion,  she 
may  distrain  for  such  rent  of  common  right  {h) . 

The  grantee  or  owner  of  a  rent-charge,  although  he  has  no  rever-  Grantee  of 
sion,  may  distrain  for  the  arrears  by  virtue  of  the  express  power  in     ^^*"°  ^^^®" 
the  deed  or  will  creating  the  rent-charge  (r).      So  may  the  grantee  or 
owner  of  a  rent-seek,  by  virtue  of  the  Landlord  and  Tenant  Act,  1730 
(4  Geo.  2,  c.  28),  s.  5  {d). 

The  rents  paid  by  copyholders,  as  tenants  of  the  manor,  to  the  lord,  Lords  of 
have  always  been  considered  as  rent-service,  fealty  being  necessarily  Manors, 
incident  to  this  species  of  tenm-e,  and  therefore  they  are  distrainable 
of  common  right  {e) . 

(c)    Tenants  pur  autre  Vie. 

By  32  Hen.  8,  c.  37,  s.  4,  tenants  pm-  autre  vie  nmy  sue  or  distrain  30  Hen.  8 
for  arrears  due  during  the  life,  and  unpaid  after  the  death  of  the  ^-  ^7,  s.  4. 
cestui  que  vie,  in  like  manner  as  at  common  law  they  might  have  done 
during  his  life. 

(.s)  See  Ch.  I.,  Sect.  21.  (-)  Ante,  C'h.  VII. 

(t)   Shoplaml  v.  £i/oIer,  Cro.  Jac.  o5,  98  ;  (<i)   Cull  v.  Blxhop  of  Covfiitri/,  Plob.  UO, 

Bedell  V.  Constable,' Y&w^li.   179;  Bullen,  153. 

72.  (b)  Co.   Lit.    1G9  b  ;    Id.   34  b  ;    Gilb. 

(«)   Smith  V.  JIaplebdck,  1  T.  R.  441  ;    1  Rents,  20. 

^•/.^•Tt/*„    ■oi.o    o^^.  r.    Tif    ir.oa.  ('■)  Ante,   p.    428;    and    see    Ourn    v. 


,  ,V-x.  r.i..-i    o-o     n       T -4.    ifr,„.  I' V  Auie,    p.    t^o;     ana    see    uurn    v. 

(.r)  Lit.   ss    252,203:  Co    Lit.  1G9  a ,  ^^        4   E     &    B.   579,   and  Sect.    13, 

Id.  lo3  a,  note  (1) ;  Bullen,  31.  infri 

(v)  Lit.  ss.  2.V2,   253  ;    Co.  Lit.  153  a,  """;'• 
note  (1);  Id.    169  b;  liutltr  and  Bakers  <«)  Ante,  p.  42 

case,   3  Co.  R.   22  b  ;  Stukeley   v.   Butler,  [e)  Laugher    v. 

Hob,  172  ;  Bullen,  31,  45.  524  ;  ante,  p.  68. 
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Ch.XI.Sec.4. 
ir/io  tutii/  dis- 
train {Execu- 
tors and  Ad- 
ministrators). 

52  Hon.  8, 
c.  37,  8.  I. 


3  &  4  Will.  4, 
c.  42,  ss.  37, 
38. 

Civil  Tro- 
ccdure  Act, 
1833. 


Death  of 
Lessee. 


Demise  to 
Co-executor. 

Distress 

V)cfore 

Probate. 


(d)  Exccuturs  (Did  Administrators. 

By  the  common  law,  executors  or  administrators  could  not  distrain 
for  arrears  incurred  in  the  lifetime  of  the  owner  of  the  rent  (,/')  ;  but 
by  32  Hen.  8,  c.  37,  s.  1,  the  executors  and  administrators  of  tenants 
in  fee,  fee-tail,  or  for  term  of  life,  of  rent-services,  rent-charges,  rent- 
seek  and  fee-farm  rents,  were  empowered  to  distrain  upon  the  lands 
chargeable  with  the  paj-nient  thereof,  so  long  as  such  lands  remain  in 
the  possession  of  tlie  tenant  who  ought  to  have  paid  them,  or  of  any 
other  person  claiming  under  him  by  purchase,  gift  or  descent  {(j)  ;  and 
the  Civil  Procedure  Act,  1833  (3  &  4  Will.  4,  c.  42),  enacts  by 
sects.  37  and  38  that — 

37.  It  shall  be  lawful  for  the  executors  or  administrators  of  any  lessor 
or  landlord  to  distrain  upon  the  lauds  demised  for  any  term,  or  at  will,  for 
the  arrearages  of  rout  due  to  such  lessor  or  landlord  in  his  lifetime,  in  like 
manner  as  such  lessor  or  landlord  might  have  done  in  his  lifetime. 

38.  Such  ai'rearagos  may  bo  distrained  for  after  the  end  or  determina- 
tion of  such  term  or  lease  at  will,  in  the  same  manner  as  if  such  term  or 
lease  had  not  been  ended  or  determined  ;  provided  that  such  distress  be 
made  within  the  sj)ace  of  six  calendar  months  after  the  determination  of 
such  term  or  lease,  and  during  the  continuance  of  the  possession  of  the 
tenant  from  whom  such  arrears  became  due  (A) ;  provided  also,  that  all 
and  every  the  powers  and  provisions  in  the  several  statutes  made  relating 
to  distresses  for  rent  shall  be  applicable  to  the  distresses  so  made  as 
aforesaid. 

Where  the  lessee  of  lands  dies  before  the  expiration  of  the  term, 
and  his  administrator  continues  in  possession  during  the  remainder 
and  after  the  expiration  of  it,  a  distress  may  be  taken  for  all  the 
arrears  («) ,  not  exceeding  six  years  [j)  ;  but  it  is  otherwise  where  a 
mere  tenant  at  will  dies  and  his  widow  continues  in  possession  (/.•) , 

Where  several  executors  demise  to  their  co-executor  at  a  fixed  rent, 
it  seems  they  may  distrain  for  such  rent  when  in  arroar  (/). 

An  executor  may  distrain  before  probate,  and  may  ratify  a  distress 
made  by  a  bailiff  in  the  name  of  the  testator  immediately  after  his 
death  (m). 


(e)  Husbands. 

Husbands  in        Arrears  of  rent,  arising  out  of  land  in  which  the  wife  has  only  a 

Right^of  chattel  interest,  whether  accruing   before  or  duiing   the   marriage, 

their  Wives. 


(/)  Co.  Lit.  1G2  a;  Preamble  of  32 
Hen.  8,  c.  37,  s.  1. 

{g)  See  Hool  v.  Uell,  1  Ld.  Raym.  172  ; 
3  Salk.  136,  as  to  the  comprehensive  ap- 
plication of  this  statute. 

(h)  Compare  Landlord  and  Tenant  Act, 
1709,  Sect.  10  (a),  post. 

(i)  Braithwaite  v.  Coohsey,  I  H.  Blac. 
465:  2  R.  R.  807, 


{j)  Real  Property  Limitation  Act,  1833, 
s.  42,  Sect.  10  (b),  post. 

(Z-)  Turnn-  v.  Barnes,  2  B.  &  S.  435  ;  31 
L.  J.,  Q.  B.  170. 

(/)  Cowpcr  V.  Fletcher,  6  B.  &  S.  464  ; 
34  L.  J.,  Q.  B.  187. 

{m)  Whitehead  v.  Taylor,  10  A.  &  E. 
210:  50  R.  R.  385. 
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might  always  by  tlie  common  law  be  distraiuecl  for  by  tlie  husband  ;  Ch.XI.Sec.4. 
and  by  32  Hen.  8,  c.  37,  s.  3,  the  husband  was  allowed  to  distrain  for      ^j:^'"  '".""^ 

J  5  3  7  ^  ^  distrain 

arrears  accrued  before  or  during  the  marriage  in  respect  of  the  wife  s    {Hmbands). 
freeholds  {n) ,  but  not  for  subsequently  accruing  rent,  unless  he  were 
tenant  by  the  curtesy  {o).      After  the  death  of  tlie  wife,  the  husband 
might  distrain  alone  for  all  the  rent  due  in  right  of  the  wife  in  her 
lifetime,  even  if  it  accrued  to  her  in  autre  droit,  as  executrix  (j)). 

Though  the  wife  might  generally  join  with  her  husband,  in  no  case 
whatever  could  she  before  the  Married  Women's  Property  Act, 
distrain  alone  (q). 

'  (f)    Corj)oratio}is. 

If  a  lease  be  made  by  or  on  behalf  of  a  corporation  aggregate,  not  Under  im- 
under  their  common  seal,  although  it  be  invalid  as  a  lease,  yet  if  the  ^^^  from  *^' 
tenant  hold  under  it  and  pay  part  of  the  agreed  rent  to  the  corpora-  Year  to  Year. 
tion  or  their  bailiff  or  agent,  that  is  sufficient  to  create  a  tenancy  from  j,^^^^!  ^' 
year  to  year  at  a  fixed  rent,  and  to  entitle  the  corporation  to  distrain 
for  such  rent  (r). 

By  the  Landlord  and  Tenant  Act,  1730  (4  Geo.  2,  c.  28),  s.  5  (.s),  4 Geo.  2, c.  28, 
bodies  politic  and  corporate  are  placed  on  the  same  footing  as  other 
persons  with  respect  to  the  recovery  of  rent-seek,  chief  rents,   and 
rents  of  assize. 

Corporations  sole  may  sue  or  distrain  in  like  manner  as  other 
lessors. 

Any  one  of  the  churchwardens  and  overseers  of  a  parish  holding  Churcli- 
property  under  the  Poor  Eelief  Act,  1819  (59  Geo.  3,  c.  12)  (/),  may,  oJeiTers'!''^ 
on  behalf  of  himself  and  the  others,  distrain  for  rent  due  in  respect  of 
the  property  {u). 

(g)  Persons  h(ivin(j  Special  Poirers. 

It  is  of  the  very  essence  of  a  rent-charge  that  a  power  of  distress  Rent- charge, 
should  be  given  by  the  deed  or  will  creating  the  charge  (x),  and  a 
distress  may  be  made  accordingly  when  any  of  such  rent  is  in 
arrear.  So  the  assignee  of  a  rent-charge  may  distrain  for  arrears 
thereof  which  become  due  after  the  assignment  (?/) ,  but  not  for 
previous  arrears  (~) . 

(«)  Bullen,  56,  57  ;  OffiiePs  case,   4  Co.  (.■>■)  Ante,  p.  429. 

R.  51  a.  (0  Ante,  p.  36. 

(o)  Howe  V.  Scarrott,  4  H.  &  N.  723  ;  28  («)   Gouldsivorth  v.  Knights,  II  M.  &  W. 

L.  J.,  Ex.  325  ;  ante,  Ch.  VII.,  Sect.  8.  337. 

{p)  Osborne  v.  IFirkcudai,  2  Saund.  195  ;  (x)  Ante,  p.  429. 

Parri/  v.  Uiudle,  2  Taunt.  181.  (y)  Maund's  case,  7  Co.  E.  28. 

{q)  Bullen,  54.  [z)  Brown  \.  Metropolitan   Counties  Life 

(/•)    Wood  V.  Tate,  2  B.   &  P.,  New  E.  Insurance  Society,  1  E.  «fc  E.  832  ;  28  L.  J., 

247  ;  9  E.  E.  045.  Q.  B.  236. 
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Cn.  XI.  Sec.  4. 
Who  mat/  dis- 
train {I'lfSOIIS 
haruKj  Special 
J'uuryx) . 

Rent -seek. 


Corn-rent. 


The  grantor  or  owner  of  a  rent-seek  may  distrain  for  arrears  by 
virtue  of  the  Lan.Uord  and  Tenant  Act,  1730  (4  Geo.  2,  c.  28), 
s.  5  (a).  So  a  devisee  may  distrain  for  rent  devised  to  liim  out  of 
land,  whether  the  land  be  expressly  charged  with  a  distress  or  not  {b) . 
A  person  who  has  possession  of  land,  though  he  has  not  the  legal 
estate,  may  by  agreement  grant  another  a  power  of  distress  (c).  A 
covenant  that  the  grantor  of  a  rent  should  not  replevy  the  goods 
distrained  until  the  rent  be  paid,  is  void  {d) .  Where  by  an  Inclosure 
Act  a  yearly  corn-rent  was  substituted  in  lieu  of  tithes,  and  a  power 
of  distress  was  given  for  the  recovery  thereof ;  it  was  lield,  that  the 
goods  of  a  tenant,  coming  in  under  the  owner  of  land  which  had 
remained  for  several  years  untenanted,  and  wholly  unprofitable,  were 
liable  to  be  distrained  for  such  corn-rent  in  arrear  (e) . 


By  Private 
Receiver. 
Jo/li/  V. 

Arbufh)io(. 


Receivers  ap- 
pointed by 
Order  of 
Court. 


(h)  Receivers  and  Agents. 

A  private  receiver  cannot  generally  distrain  without  an  express 
power  for  that  purpose  (./').  In  Jolt//  v.  Arhiithnot,  by  a  receivership 
deed  executed  contemporaneously  with  a  mortgage  in  fee,  which  it 
recited,  the  mortgagor  and  mortgagee  appointed  a  receiver,  and 
constituted  him  their  agent  and  attorney  to  receive  the  rents  of 
the  mortgaged  propert}^  and  to  use  such  remedies  by  way  of  entry 
and  distress  as  should  be  requisite  for  that  pm'pose.  By  the  same 
deed  the  mortgagor  attorned  as  tenant  from  year  to  year  to  the 
receiver,  and  there  was  a  proviso  that  if  default  should  be  made  in 
payment  of  the  mortgage  money  or  interest  at  the  times  appointed, 
the  mortgagee  might  enter  and  avoid  the  tenancy  created  l)y  the 
attornment.  There  was  also  a  proviso  that  nothing  therein 
contained  should  lessen  the  rights,  powers  or  remedies  of  the 
mortgagee  \mder  the  mortgage  {g).  On  the  mortgagor  being  found 
bankrupt,  it  was  held,  that  the  relation  of  landlord  and  tenant  had 
been  created  between  the  receiver  and  mortgagor  l)y  the  receivership 
deed,  and  that  the  receiver  was  entitled  to  distrain,  and  take  the 
goods  whieli  had  belonged  to  the  mortgagor  on  the  mortgaged 
premises  (//) . 

lleceivers  appointed  by  the  High  Court  have  a  power,  where  they 
consider  it  necessarj'-,  to  distrain,  and   need  not  apply  first  to  tlio 


(rt)  Ante,  p.  420. 

[h)  Buttery  v.  Robinson,  3  Bing.  392  ;  11 
Moore,  262 ;  4  L.  J.,  C.  P.  108  ;  28  R.  R. 
656  ;   Sallorij  v.  Leaver,  L.  R.,  9  Eq.  22. 

(<•)  Chapman  v.  Becchnm,  3  Q.  B.  723  ; 
Tollitt  V.  Forrest,  II  Q.  B.  9G1. 

(rf)   1  Inst.  145  b. 

(c)  Newling  v.  Pearce,  1  B.  &  C.  437  ; 
Bendyshe  v.  Pearce,  4  Moo.  99, 


(/■)  Ward  V.  Sheiv,  9  Binj,'-.  608;  2 
Moore  .V:  Scott,  7')6  ;  2  L.  J.  (N.  S.),  C.  P. 
58  ;  35  R.  R.  640. 

[g)  The  real  object  of  this  was  to  enable 
the  mortg-agee  to  obtain  all  the  advan- 
tages, without  subjecting  himself  to  the 
liabilities  of  a  mortgagee  in  possession. 

(h)  Jolly  V.  Arbuthnot,  4  De  G.  &  J. 
224  ;  28  L.  J.,  Ch.  547. 
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Court  for  a  particular   order   for   that   purpose  (/),  because   as   the  Ch.XI.  Sec.4. 
Court  uever  makes  an  immediate  order,  but  appoints  a  future  day      ^dilu-am 
for  a  tenant  to  pay,  it  might  be  an  injury  to  the  estate  ^o  wait  till  {Hccci vers  and 

that  time,  as  it  would  give  the  tenant  an  opportunity  to  convey  his  '- 

goods  off  the  premises  in  the  meantime.  If,  however,  there  is  any 
doubt  who  has  the  legal  right  to  the  rent,  then  the  receiver  should 
make  an  application  to  that  Court  for  an  order,  as  he  must  dis- 
train in  the  name  of  the  person  who  has  that  right  (/.•)  ;  unless 
indeed  the  tenant  has  attorned  for  him,  and  so  created  a  tenancy 
as  between  them(/),  in  which  case  he  should  of  course  distrain  in 
his  own  name  (w) . 

An  authority  to  tenants  to  pay  rent  to  a  third  person,  whose  Agents, 
receijot  shall  be  a  discharge,  does  not  entitle  that  person  to  distrain, 
although  he  receives  the  rents  for  his  own  benefit  (^?).  If  a  person 
having  express  or  implied  authority  to  distrain  for  rent  due  to  another, 
says  at  the  time  that  he  distrains  for  rent  due  to  himself,  he  may 
nevertheless  justify  as  bailiff  of  the  other  (o). 

(i)   Sequestrators  of  Ecclcsiasticnl  Benefices. 

By  the  Sequestration  Act,  1849  (12  &  13  Yict.  c.  G7),  any  seques-  By  Seques- 
trator duly  appointed  to  collect  or  receive  the  profits  of  any  ecclesias-    ^^  °'^' 
tical  benefice  is  empowered  to  levy  any  distress  in  his  own  name  for 
the  recovery  of  tithes,  tithe  rent- charge  or  rent,  &c.  payable  to  the 
incumbent  of  the  sequestrated  benefice.     Sequestrators  appointed  by 
the  High  Coiu-t  appear  to  stand  on  the  same  footing  as  receivers  (;^). 


Sect.  5. — Distress  on  Agricultural  or  Pastoral  Holdiny, 
or  on  3IarJcct  Garden. 

If  the  Agricultural  Holdings  Act,   1883   (46  &  47  Yict.  c.  61),  Application  of 
applies,  that  is,  if  the  demised  premises  be  either  wholly  agricultural  Holain^c^^Act 
or   wholly   pastoral,   or   partly   agricultural  and  partly  pastoral,  or 
wholly  or  partly  cultivated  as  a  market  garden,  held  under  a  land-  [See  p.  3S2.] 
lord  for  a  term  of  years,  or  for  lives,  or  for  lives  and  years,  or  from 
year  to  year,  and  the  tenant  hold  no  employment  under  the  laud- 

(f)  Flu  V.  Snou-den,  3  Atk.  750  ;  Dancer  22  Id.  81. 

V.  Hastings,  4  Bing.  2  ;   12  Moore,  34  ;  5  {m)  Jolly  v.  Arhuthnot,  4  De  G.   i!c  .J. 

L.  J.,  C.  P.  3  ;  29  R.  R.  740  ;  Bnmett  v.  224  ;  28  L.  J.,  Ch.  547. 

Robins,  5  C.  &  P.  379.  (")    TJl'rd  v.  Sficw,  9  Bing.  608  ;  supra, 

(k)  Huyhes  v.  Hughes,  3  Bro.  C.  C.  87  ;  p.  488  (/). 

1  Ves.  jun.  161.  (o)   Trent  v.  Hunt,   9   Ex.   14  ;   Sncll  v. 

(/)  Evans  v.   Mathias,  7  E.    &  B.    590,  Finch,  13  C.  B.,  N.  S.  651 ;  32  L.  J.,  C.  P.. 

601  ;  26  L.  J.,  Q.  B.  309  ;  White  v.  Smalr,  117. 

22  Beav.  72  ;  26  Id.  191  :  Barton  v.  Rock,  (p)  Supra,  p.  488. 
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C'h.XI.Sec.6, 

Distress  on 

Agricul'ural 

or  Pastoral 

Jlolifi/n/  or  on 

Mar  Art 

Gardi-n. 

One  Year's 
Arrears  alone 
Recoverable. 


Exemption  of 

Agisted  Stock 
and  Hired 
Machinery 
and  Breeding 
Stock. 


Determina- 
tion of  Dis- 
ptite  by 
<  'ounty 
Court  or 
Justices  of  the 
Peace. 


Set-off  of 
Compendia 
tion. 


fan  the 
Agricultural 
Holdings  Act 
be  Contracted 
out  of '; 


lord  (7),  then  tlie  landlord's  rights  of  distress  arc  subject  to  four  (;•) 
special  limitations  particularly  laid  down  hv  sects.  44  to  47  of  the 
Act. 

First,  it  is  enacted  by  sect.  44  that  the  six  years'  arrears  which  the 
landlord  might  otlierwise  have  distrained  for  shall  be  reduced  to  one 
year's  arrears,  the  words  being  that  "  it  shall  not  be  lawful  to  distrain 
for  rent  which  became  duo  more  than  one  year  before  the  making  of 
such  distress ; "  but  a  proviso  recognizes  and  encourages  the  con- 
tinuance of  the  very  common  i:)ractice  of  deferring  the  collection  of 
rents  for  a  quarter  or  half-year.     (See  p.  518,  post.) 

Secondly,  it  is  eiiacted  by  sect.  45  that  agricultural  or  other 
machinery  on  hire,  and  live  stock  on  hire  for  breeding  purposes,  are 
to  be  absolutely  exempt  from  distress,  and  that  agisted  cattle,  where 
a  fair  price  is  paid  by  the  owner,  are  to  be  exempted  conditionally, 
that  is,  in  case  other  sufficient  distrainable  goods  should  be  on  the 
premises,  and  even  when  in  such  case  distrainable,  are  to  be  distrain- 
able only  for  the  amount  due  to  the  tenant  from  the  owner  for  their 
keep.      (See  p.  513,  post.) 

Thirdly,  as  to  procedure  in  case  of  an  alleged  wrongful  distress,  it 
is  enacted  by  sect.  46  that  any  dispute  relating  to  a  distress  may  be 
heard  and  determined  either  by  a  County  Court  or  a  Court  of  summary 
jurisdiction,  cither  of  which  Courts,  subject  to  appeal  to  quarter 
sessions  from  a  Court  of  summary  jurisdiction,  and  to  the  High 
Court  from  the  County  Court  (s),  may  make  an  order  for  restoration  or 
"  any  other  order  which  justice  requires."  (See  Ch.  XII.,  Sect.  3, 
post.) 

Fourthly,  by  sect.  47,  where  any  compensation  under  the  Agricul- 
tural Holdings  Act  or  under  any  custom  or  contract  has  been  ascer- 
tained, the  amount  of  it  may  be  set  off  against  any  rent  due,  and  the 
landlord  may  only  distrain  for  the  balance. 

The  14tli  and  47th  sections  of  the  Act,  which  present  not  a  few 
difficulties,  will  be  examined  in  detail  presently  [t]  ;  but  the  question 
must  at  once  be  shortly  considered,  Avhether  or  not  the  parties  may 
by  special  stipulation  "contract  out  of"  the  sections  of  the  Act  as 
tu  distress,  and  legally,  by  preventing  their  taldng  effect,  continue 
their  ordinary  rights  and  liabilities  at  common  law. 

Upon  the  general  principle  qnilihct  potcd  rcnuncuo'c  juvi  pro  se 
introdudo,  there  appears  to  bo  some  reason  for  saying  that  the  tenant 


(7)  See  sects.  54  and  Gl  of  the  Act,  j)ost, 
Appendix  A.,  and  see  the  application  of 
the  Act  considered,  post,  Ch.  XXI. 

{r)  Four  other  limitations,  contained  in 
sect.  49  (costs),  sect.  .50  (sale  in  public 
auction -room),  sect.  51  (fifteen  days  for 
replevy),  and  sect.  52  (distress  by  certifi- 
cated   bailiffs),    are,   with    amendments. 


made  generally  applicable  to  all  tenancies, 
by  the  Law  of  Distress  Amendment  Act, 
1888  (51  &  52  Vict.  c.  21),  post,  App.  A., 
•which  repeals  sects.  49,  50,  51,  and  52  of 
the  Agricultural  Holdings  Act,  1883. 

(.«)  See  Eanmcr  v.  King,  67  L.  T.  367. 

if)  See  pp.  513,  518,  post. 
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may  give  up  his  rights  under  these  sections,  and  perhaps  an  additional  Cn.XI.SEc.5. 
reason  is  supplied  by  the  fact  that  the  rio'hts  under  other  sections  of     Distress  on 

,  ,     °  ,  Agnciiltural 

the  Act,  those  which  secure  compensation  for  improvements,  can  hj  or  Pastoral 
the  express  provision  of  the  Act  in  no  case  be  contracted  out  of.  The  2iarket 
rule  appears  to  be  that  a  statute  can  be  contracted  out  of  unless  it  be 
contrary  to  public  policy  to  contract  out  of  it  {u),  or  unless  some  thuxl 
person's  rights  be  damaged  {x).  It  can  hardly  be  said  to  be  contrary 
to  public  policy  to  contract  out  of  these  sections ;  but  considering  the 
extent  to  which  the  rights  of  third  parties  may  be  directly  affected,  it 
is  submitted  on  the  whole  that  they  cannot  be  contracted  out  of. 


Garden. 


Sect.  G. — Distress  in  Case  of  Banhnqytcy. 

The  landlord's  right  to  distrain  for  rent,  when  the  tenant  becomes  Landlord  may 
bankrupt,    which  was  always  recognized  b}^  bankruptcy  law  (//),  is  P.^^*^^^^'^  ^^^'^j 
limited  to  six  months'  rent  due  prior  to  the  adjudication.      If  any  Rent, 
more  arrears  be  then  due,  they  may  be  proved  for.     Such  is  the  effect  No  stay  of 
of  sect.  42,  sub-sect.  1,  of  the  Bankruptcy  Act,  1883  (46  &  47  Yict.  ^''*'"^''- 
c.  52),  as  amended  by  sect.  28  of  the  Bankruptcy  Act,  1890  (53  &  54 
Vict.   c.   71),  which  cut  down  the  arrears  recoverable  from  twelve 
months  to  six,  but  otherwise  left  sect.  42,  sub-sect.  1,  of  the  Act  of 
1883  untouched. 

The  distress  under  sect.  42,  sub-sect.  1,  of  the  Act  of  1883  (which 
re-enacts  without  alteration  sect.  34  of  the  Bankruptcy  Act,  1869) 
is  not  a  "  legal  process"  within  the  meaning  of  sect.  10,  sub-sect.  2, 
of  the  Bankruptcy  Act,  so  as  to  be  stayable  under  that  section  (s)  ; 
and  notwithstanding  the  possession  of  a  receiver,  may  be  begun, 
continued,  and  ended  without  any  leave  from  any  Court  whatever  [a). 

The  general  law  upon  this  subject  is  more  fully  given  and  con-  Preferential 
sidered  in  connection  with  the  general  rights  of  the  parties  in  case  of  Paymenti^. 
bankruptcy  (ante,  Ch.   YII.,  Sect.  11,  sub-sect,  (e),  p.  315),  while 
the  particular  and  very  important  law  of  "  preferential  payments  " 
for  wages,  &c.  is  dealt  with  in  Sect.  IG  of  this  chapter,  post. 

{u)  That  the  Employers'  Liability  Act,  {z)  Binin)>ghaiii   GasVujht  Co.,  Ex  parte, 

1880,    could    be    contracted    out    of,    see  Fanshair,  In  re,  L.    R.,  11    Eq.    61o;  40 

Griffiths  V.  Earl  iJwilcy,  9  Q.  B.  D.  357.  L.  J.,  Bank.  52  ;  24  L.  T.  639  ;   19  W.  R. 

(.'•)  See  Broom's  Legal  Maxims,  7th  ed.  603 


(y)  Goods  in  the  custody  of  a  messeno-er  ,  >    „.,,    ,,          ^     -,r     i        -r         t    -r, 

L  bankruptcy  were  not  exempt  from  dis-  , ^"]   ^' ^''  ^-^  P"'''''  '1^'^^^"  "•>  I"  >■'',  L-  R- 

ess,  as  being  in  the  custody  of  the  law.  K)  L' 

Briffffs  T.  (S'uMvy,  8  M.  &  W.  729.  574. 


in  bankruptcy  were  not  exempt  from  dis- 
tress, as  being  in  the  custody  of  the  law.        ^'^  Eq.  97  ;  42  L.  J.,  Bank.  84  ;   21  W.  R. 
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Cir.Xr.SEC.7, 

Dislress  upon 

Companii  in 

Liquidation. 


Restriction  of 
Eisrht  to  Dis- 
train, by 
Companies 
Act,  1862. 


Distress  void 

unless  leave 
given. 


Rent  due 
before  Wind- 
ing-up Order. 


Sect.  7. — T>i.sfre.ss  upon  Co)npany  in  L/(jiiid(iiion. 

Distress  upon  a  joint  stock  company's  goods  is  rostrieted  by  the 
Joint  Stock  Companies  Acts,  and  is  not  affected  by  tlie  10th  section 
of  the  Judicature  Act,  1875,  which  imports  certain  bankruptcy' 
rules  into  winding-up  (b).  By  sect.  87  of  the  Companies  Act, 
1862  (25  &  26  Vict.  c.  89),  it  is  enacted,  that  "where  an  order 
has  been  made  for  winding-up  a  company  under  this  Act  no  suit, 
action,  or  of/icr  proceeding  shall  be  proceeded  with  or  commenced 
against  the  company  except  with  leave  of  the  Court,  and  subject  to 
such  terms  as  tlie  Court  may  impose  ; "  and  by  sect.  163,  that 
"  where  any  company  is  being  wound  up  by  the  Court,  any  attach- 
ment, sequestration,  distress,  or  execution  put  in  force  against  the 
estate  or  effects  of  the  company  after  the  commencement  of  the 
winding-up  shall  be  void  to  all  intents."  It  is  settled  by  authority, 
though  the  point  of  construction  is  very  doubtful  (c),  that  these  two 
sections  are  to  be  read  together,  and  the  enactment  of  sect.  103  that  a 
distress  shall  be  "void  "  means  that  it  shall  be  void  unless  leave  bo 
given  under  sect.  87  (r/).  But  the  landlord  to  obtain  the  benefit  of 
leave  under  sect.  87  must  either  show  some  special  equity,  or  that  the 
rent  ought  to  be  paid  as  one  of  the  expenses  of  the  winding-up  (e), 
and  a  mortgagee  under  an  "  attornment  clause  "  stands  in  a  less 
favourable  position  than  a  landlord  (./').  Thus,  where  the  liquidators 
and  receivers  of  a  cotton  mill  company  took  possession  of  tlie  mill 
without  objection  by  the  mortgagee,  and  kept  it  in  working  order  to 
prevent  deterioration  and  to  facilitate  sale,  the  Court  refused  to  give 
the  mortgagee  leave  to  distrain  for  interest  accrued  since  the  date  of 
taking  possession,  holding  that  the  possession  of  the  liquidators  and 
receivers  was  as  much  for  the  benefit  of  the  mortgagee  as  of  the 
company  (g).  It  is  settled,  too,  that  leave  will  not  bo  given  to 
distrain  for  rent  accrued  due  from  the  company  before  tlie  winding- 
u])  order  (//)  ;  though  this  rule  has  been  held  not  to  ap[)ly  to  a  case 


(i)  Thomas  v.  Tatcnt  Lxonltc  Co.,  17 
Ch.  D.  2.50  ;  50  L.  J.,  Cli.  514  ;  44  L.  T. 
392;  29  W.  R.  596— C.  A. 

(f)  See  per  cur.  in  Lancashire  Cotton 
Splnnnq  Co.,  In  re,  ^6  Ch.  D.  656  ;  66 
L.  J.,  Ch.  761  ;  57  L.  T.  611  ;  36  W.  R. 
30.5-C.  A. 

{rl)  Re  E.rhall  Coal  Miiilnff  Co.  {Limitrd), 
33  L.  J.,  Ch.  595  ;  10  Jur.,  N.  S.  576 ;  4 
De  Gex,  J.  .<c  8.  37  :  13  W.  R.  219  l  and 
see  Eyton  v.  Denbigh,  cjr.  R.  Co.,  L.  R., 
6  Eq.  14 ;  Rickman  v.  Johns,  Id.  488 ; 
J.undy  Granite  Co.,  In  re.  Heaven,  Ex  parte, 
L.  R.,  6  Ch.  4S2  ;  40  L.  J.,  Ch.  688  ;  24 
L.  T.  922:   19  W.  R.  609. 

(<■)  See  the  cases  above  cited . 


(/)  lb.  ;  Higrilnshaw  Mills  and  Spinning 
Co.,  In  re,  [1896]  2  Ch.  D.  544  ;  65  L.  J., 
Ch.  771  ;   75  L.  T.  5  ;  45  W.  R.  66— C.  A. 

(^)  Higginshaw  Mills  Co.,  In  re,  [1896]  2 
Ch.  D.  544— C.  A.,  and  (/),  sxx^va. 

(/i)  Re  Progress  Assurance  Co.,  L.  R.,  9 
Eq.  370;  Traders'  North  Stafordshire  R. 
Co.,  In  re,  L.  R.,  19  Eq.  60;  Thomas  v. 
Patent  Lionite  Co.,  snpra  (//),  and  Broun, 
Ilailey  and  Dixon,  In  re,  Roberts  and  Jl'right, 
Ex  parte,  18  Ch.  D.  649;  50  L.  J.,  Ch. 
738,  where  mortgagees  having  a  right  of 
distress  for  iuterest  were  refused  leave  to 
distrain  for  arrears  accrued  before  the 
■winding-up.  For  exception  in  case  where 
landlord  not  a  legal  creditor,  see  note  (»), 
iufra. 
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where  the  company  were  sub-tenants  only,  and   tlie    landlord   had  Ch.  XI.  Sec. 7. 
accepted  a  collateral  security  for  the  rent  from  the  comijany  (/)  ;  and   -C^.s7;-eM  tipon 
that  the  10th  section  of  the  Judicature  Act,   1875,  which  assimilates    Liquidation. 
the  rules  in  bankruptcy  to  the  rules  in  winding-up  as  to  rights  of 
secured  creditors,  does  not   so  far  assimilate  them  as  to  allow  the 
landlord   to  distrain   for   such   rent  (/i) .      For  rent  due   before  the 
presentation    of   the   petition — to   which   the  winding-up  order  has 
relation  back  (/) — the  landlord  must  prove,  with  the  other  creditors, 
in  the  winding-up. 

It  has  been  said  that  the  Court  will  not,  at  the  instance  of  the 
liquidator,  restrain  further  proceedings  under  a  distress  levied  before 
winding-up  commenced,  but  not  completed  by  sale,  unless  there  are 
special  reasons  rendering  it  inequitable  to  allow  the  distress  to  go  on ; 
but  the  ojiinion  has  been  intimated  that  the  Court  has  jurisdiction 
both  in  a  compulsory  and  a  voluntary  winding-up,  to  restrain  further 
proceedings  under  such  distress  (;»)• 

As  to  rent  accrued  after  the  winding-up  order,  "if  the  company  Rent  due  after 
for  its  own  purposes,  and  with  a  view  to  the  realization  of  the  pro-  Order!°^'"^ 
perty  to  better  advantage,  remains  in  possession  of  the  estate,  which 
the  lessor  is  not  therefore  able  to  obtain  possession  of,  common 
sense  and  ordinary  justice  require  the  Court  to  see  that  the  landlord 
receive  the  full  value  of  his  property  "  (n)  and  to  give  the  leave  to 
distrain ;  nor  is  the  existence  of  a  power  of  re-entry  in  the  lease  any 
reason  for  refusing  such  leave  (o) .  The  Apportionment  Act,  1870  {p), 
may  be  resorted  to  for  dividing  a  quarter's  rent  into  a  part  which 
may  only  be  proved  for  and  a  part  which  may  be  distrained  for  {q) , 
and  the  right  to  distrain  begins  to  run,  not  from  the  date  of  the 
winding-up  order,  but  from  the  date  of  tlie  presentation  of  the 
winding-up  petition  (>•). 

It  has  been   twice   held   by   the   Court   of  Appeal  (s),   that   the  Distress 
landlord's  common  law  right  of  distress  is  not  restricted  by  the  Com-  Landlord 

"Stranger" 

(;)   Carriage  Co-operative  Sup^jly  Associa-  approval  by  Hall,  V.-C,  in  Korlh  York-                ^     ^' 

tion,  III  re,  Clemence,  Ex  parte,  23   Ch.  D.  shire  Iron  Co.,  In  re,  7   Ch.  D.  664.     See 

154,  per  Frj,  J.,   not  approved,  though  also  Silkstone  and  Dodicorih   Coal  and  Iron 

not  dissented  from,  in  ±\ew  City  Constiln-  Co.,  In   re,  Perkins,  Ex  parte,   17  Ch.  D. 

tional  Club,  In  re,  56  L.  J.,  Ch.  332.  158  ;   50  L.   J.,   Ch.   444  ;   44  L.  T.  405; 

{k)   Coal    Consumers'   Association,    In  re,  29  W.  E,.  48i,  perFry,  J. 

4  Ch.  D.  625  ;   Thomas  y.  Eatent  Lionite  Co.,  (o)   North  Yorkshire  Iron  Co.,  In  re,uhi 

supra.  supra. 

(/)  South     Kensington     Stores,     In     re,  ( p)  Ante,  Ch.  X.,  Sect.  6. 

infra  [q).  [q)  South  Kensington  Co-operative  Stores, 

[m)  Moundwood  Colliery   Co.,  In  re,  Lee  In  re,  17  Ch.  D.  250  ;   50  L.  J.,  Ch.  446  ; 

V.  Roundwood  Colliery   Co.,   [1897]   1    Ch.  44  L.  T.  471  ;  29  W.  R.  662,  per  Fry,  J.  ; 

373;   66  L.   J.,   Ch.   186;   75  L.  T.  508;  Shaekellx.  Chorllon,  [1895]  1  Ch.  378;   64 

45  W.  R.   217,  per  Stirling,  J.  (reversed  L.  J.,  Ch.  353  ;   72  L.  T.  188  ;   43  W.  R. 

on  other  points),  following  Great  Ship  Co.,  394  ;    2    Mau:^on,    233  ;     13    R.    301,   per 

In   re,    33    L.    J.,    Ch.    245  ;  4    De  Gex,  Kekewich,  J. 

J.  &  S.  03.  ()•)  See  South  Keminglon,  ^c.,  supra  (ly). 

(w)  Per  James,  L.J. ,  in  Lundy  Granite  {s)  In  re  Lundy  Granite  Co.,   ubi  supra 

Co.,  In  re,  L.  R.,  6  Ch.  466,  cited  with  (exhaustively  explained  by  Jessel,  M.R., 
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Cu.XI.Sec.7. 

Distress  iipoH 
Coiupatnj  in 
Liquidation. 


Review  of 
Cases. 


Furniture 
comprised  in 
Debentures. 


Further 
Rights  of 
Landlord. 


Preferential 
Payments. 


panles  Act  if  he  is  a  "  stranger  "  to  the  company — that  is,  if  the 
company  is  not  his  tenant,  hut  the  goods  of  the  company  are  found 
upon  the  premises  of  a  person  who  is.  These  decisions  proceed  upon 
the  ground  that  in  such  cases  tlie  Landlord  has  no  right  of  proof  in 
the  winding-up,  not  being  a  creditor  of  the  company. 

All  the  cases  up  to  1882  will  be  found  fully  reviewed  in  Oak  Pitts 
Colliery  Co.,  In  re  (t),  in  which  the  Court  of  Appeal  appears  to  have 
laid  down  the  principles  upon  which  leave  is  given  or  refused  to  the 
same  effect  as  above  stated. 

Groods  (as  furniture),  comprised  in  debentures,  if  the  value  of  them 
is  less  than  the  debenture  debt,  cease  to  be  the  property  of  the  com- 
pany, within  the  meaning  of  sect.  163,  and  the  landlord  may  distrain 
as  at  common  law  {u) . 

A  landlord  who  has  demised  a  mine  to  a  company  for  a  term  of 
years,  has  a  right,  if,  before  the  expiration  of  the  term,  the  company 
is  ordered  to  be  wound  up,  to  enter  a  claim  against  the  company  in 
respect  of  the  contingent  liability  to  the  future  non-payment  of  rent  hj 
the  assignee  of  the  lease  (.r).  Where  a  company  who  were  assignees 
of  land  granted  for  a  feu  duty,  came  to  be  wound  up,  the  grantor  was 
held  entitled  to  prove  for  arrears  of  feu  duties,  and  also  to  enter  a 
claim  for  the  capitalized  value  of  future  feu  duties  (//) . 

As  to  charge  on  proceeds  of  distress  for  certain  "preferential 
payments"  to  clerks  and  others,  see  Sect.  IG,  post. 


Distress 
origrinally 
a  Pledge. 
Simpson  V. 
Hartopp, 


Sect.  8. — The  Suhjed-matters  of  Distress. 
(a)   General  Rules  and  ExenqMons. 

A  distress  being  anciently  a  pledge  (see  ante,  p.  469),  could  not  at 
common  law  be  sold ;  and  therefore  nothing  could  be  distrained 
imless  it  could  be  returned  in  specie  and  undamaged  (c),  and  in  the 
same  state  as  when  taken  {a).  This  is  why  tenant's  fixtures  and  the 
flesh  of  animals  lately  slaughtered  cannot  be  distrained  (i).  The 
right  to  sell  the  distress  was  first  given  by  2  W.  &  M.  e.  5,  and 
subsequent  statutes  have  further  altered  the  law. 


in  Traffera'  Kortli  Stafford slii re  Co.,  In  re, 
iibi  supra) ;  Rci/Dit  United  Service  Stores, 
Jn  re,  8  Ch.  D.  616. 

{i)  Oak  Pitts  Colliery  Co.,  In  re,  J^i/fon's 
Claim  (1882),  21  Ch.  D.  322;  51  L.  J., 
Ch.  768  ;  47  L.  T.  7  ;  30  W.  R.  759— 
C.  A.  (mere  fact  of  a  liquidator  not  en- 
deavouring to  surrender  held  not  enough 
for  giving  leave  to  distrain). 

(«)  New   City  Constitutional  Co.,  In  re, 


56  L.  J.,  Ch.  332-C.  A. 

{x)  lie  Ifai/for  Granite  Co.,  L.  R.,  1  Ch. 
App.  77;  35  L.  J.,  Ch.  154;  Jie  London 
and  Colonial  Co.,  L.  R.,  5  Eq.  661. 

(y)  fj'artniss  Iron  Co.,  Jn  re,  L.  R.,  10 
Eq.  412;  39  L.  J.,  Ch.  814;  23  L.  T. 
389  ;   18  W.  R.  1103,  per  Bacon,  V.-C. 

(z)   Darby  v.  Earri.'^,  1  Q.  B.  8^5. 

\a)  Simpson  v.  Uartopp,  Willes,  515. 

{b)  Morlnj  v.  Pincombe,  2  Exch.  101. 


Sect.  8. — Subject-matters  of  Distress  (List  of  Exemptioxs.) 
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The  present  exemptions,  of  whieli  tlie  more  important  ^\'ill  be  con- 
sidered in  detail  presently,  may  here  be  briefly  stated  as  follows :  — 

Th ings  ahsolutclij  pric ilegcd — 

Fixtures  {c)    and   other   things  which  cannot  be  restored  in 

same  plight  as  taken  : 
Animals  fera3  naturee  {d)  : 

Goods  delivered  to  a  person  in  the  way  of  his  trade  [e)  : 
Things  in  actual  use  (/)  : 
Things  in  the  custody  of  the  law  [fj]  : 
The  things  protected  from  a  county  court  execution,  being  the 

wearing  apparel  and  ])edding  of  the  tenant  or  his  family 

and  the  tools  of  his  trade  up  to  the  value  of  5/.  [h)  : 
The  goods  of  an  ambassador  («)  : 
The  goods  of  a  lodger  (/.•)  : 
Frames,  looms,  or  machines  used  in  the  woollen,  cotton,  or  silk 

manufactures  (/)  : 
Gas  and  water  meters,  and  fittings  for  gas  (which  term  includes 

a  gas    stove  {m))  and  water  and  electric  apparatus,  being 

in  each  case  the  property  of  statutory  "  undertakers  "  {)))  : 
Eailway  rolling  stock  in  any  works   not   belonging   to   the 

tenant  of  the  works  (o)  : 
If  the  Agricultural  Holdings  Act  applies,  hired  machinery  and 

breeding  stock. 


Cn.XI.SEC.8. 

Subject-mat- 
ters of  Distress 
(List  of 

Exemptions) . 

List. 

Ahsohdehj. 

Fixtures. 

Animals. 

Trade. 

Use. 

Law  Castody. 

Law  Tools, 
Clothes. 


Ambassador. 

Lodger. 

Looms. 


Gas,  Water, 

Electric 

Ap23aratua. 

Eailway 

Stock. 

Agricultural 
Machinery 
and  Breeding 
Stock. 


Things  privileged  suh  modo  or  conditionally,  i.e.  privileged  only  if  there  ConditionuUy. 
he  other  sufficient  distress  on  the  premises — 
Beasts  of  the  plough  and  sheep  {p)  : 
Tools  of  trade  {q)  : 
If  the  Agricultural  Holdings  Act  apj)lies,  agisted  stock. 


Tools,  Stock, 
agisted. 


[c]  EcUaircll  V.  Eastivoorl,  6  Ex.  295,  and 
p.  499,  post. 

[d)  Co.  Lit.  47,  and  p.  500,  post. 

{e)  Stvhr  V.  Leach,  34  L.  J.,  C.  P.  150, 
and  p.  501,  post. 

(/)  Field  V.  Adams,  12  A.  &  E.  649, 
and  503,  post. 

if/)  Page  503.  post. 

(A)  Law  of  Distress  Amendment  Act, 
1888  (51  &  52  Vict.  c.  21),  s.  4,  and  p.  506, 
post,  where  see  as  to  the  loss  of  the  privi- 
lege in  case  of  tenancy  expired. 

(*)  Diplomatic  Privileges  Act,  1708  (7 
Ann.  c.  12),  s.  3.  See  XorcUo  v.  Toogood, 
I  B.  &  C.  554;  1  L.  J.,  K.  B.  181;  25 
R.  R.  507  ;  Parkinson  \.  Putter  (rates\  16 
Q.  B.  D.  152  ;  55  L.  J.,  Q.  B.  153';  53 
L.  T.  818;  34  W.  R.  215. 

(/i-)  3i  &  35  Vict.  0.  70,  and  p.  507,  post. 

(/)  6  &  7  Vict.  0.  40,  88.  18,  19. 


{m)  Gasliqht  and  Cohe  Co.  \.  Hardy,  17 
Q.  B.  D.  619  ;  55  L.  T.  585  ;  35  W.  R. 
50— C.  A.,  decided  on  sect.  14  of  Act  of 
1847,  since  superseded  by  Act  of  1871, 
infra. 

(«)  As  to  gas-meters,  see  Gasworks 
Clauses  Act,  1871  (34  &  35  Vict.  c.  41), 
8.  IS  ;  as  to  water,  see  Waterworks  Clauses 
Act,  1847  (10  L<c  11  Vict.  c.  17),  s.  44  ; 
Waterworks  Clauses  Act,  1863  (26  &  27 
Vict.  c.  93),  s.  14;  and  as  to  "electric 
lines,  meters,  accumulators,  fittings,  works 
or  apparatus,"  see  Electric  Lighting  Act, 
1882  (45  &  46  Viet.  c.  56),  s.  25. 

(o)  Lodgers'  Goods  Protection  Act,  1871 
(35  &  36  Vict.  c.  50),  s.  3,  post,  p.  507. 

[p)  Keen  T.  Priest,  4  H.  &  K".  236.  and 
p.  511,  post. 

{(j)  Gorton  v.  Falkmr,  4  T.  R.  [)Qo  ;  2 
R.  R.  463,  and  p.  513.  post. 
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Ch.XI.Sec.8.       There  is  no  moJern  decision  as  to  Crown  property  ;  but  it  is  laid 

Suhjeci-mat-    down  in  the  old  books  tlmt  a  man  cannot  distrain  during  the  posses- 

(R((hi<  and     sion  of  the  Crown  (r)  ;    and  it  would   seem   to   follow  that  Crown 

•..temp  tons).    pj.Qppj,|-y^  ^^^.^^  though  tho  Crowu  Lc  not  tenant,  is  privileged  on 

Crown 
Property. 


premises  demised  to  a  subject. 


Stranger, 
Distress  on 
Goods  of. 

EUwtt. 


Action 
aji'iiinst 
Tenant. 

Dispute  of 
Landlord's 
Title. 


Subject  to  the  exceptions  set  out  on  p.  495,  supra,  all  cattle,  goods 
and  chattels  which  are  found  upon  the  demised  premises  may  be  dis- 
trained for  rent,  whether  they  be  the  effects  of  a  tenant  or  of  a 
stranger  (.s),  the  reason  being  that  the  landlord  has  a  lien  on  them  in 
respect  of  the  place  in  which  they  are  found,  and  not  in  respect  to  the 
person  to  whom  they  belong.  Where  a  stranger's  goods  are  seized,  he 
has,  as  in  any  other  case  where  one  man's  goods  are  lawfully  seized  for 
another  man's  debt,  a  right  to  recover  damages  from  the  tenant  {t). 
Moreover  a  stranger  may  dispute  the  landlord's  title  and  is  not 
estopped  from  disputing  it  as  the  tenant  himself  (see  ante,  p.  237)  is  (?/). 


Distress,  on 
Demised  Pre- 
mises on]y. 


Money. 


Partnership 
Property. 
Tarke,  Ex 
parte. 


The  property  must  be  upon  the  premises,  except  in  the  case  of  a 
fraudulent  removal  {x),  or  cattle  feeding  or  depasturing  upon  any 
common  appendant  or  appurtenant  to  the  demised  premises  (//),  and 
except  in  the  case  of  distresses  by  the  Crown  (;:). 

Honey  out  of  a  bag  cannot  be  distrained,  for  one  piece  cannot  be 
known  from  another  ;  but  money  in  a  bag  sealed  may  be  distrained  ; 
for  the  bag  sealed  may  be  known  again  {a). 

"Where  a  mortgage  was  made  by  two  partners  of  a  freehold  of 
which  they  were  tenants  in  common,  and  each  attorned  tenant  to  the 
mortgagees  of  one  moiety  at  a  separate  rent,  it  was  held  by  Bacon,  C.  J., 
who  pointed  out  that  his  decision  was  "  directly  against  the  common 
sense  and  justice  of  the  case,"  that,  under  separate  distresses  for  rent 


(>•)  Vin.  Abr.  Distress  (2nd  ed.),  p.  125  ; 
Br.  Distress,  pi.  4G. 

(6)  Gilb.  Distr.  33;  Bac.  Abr.  Dis- 
tress (7th  ed.),  p.  GOO. 

''  The  general  rule  at  common  law  was," 
observes  Blackburn,  J.,  in  Lijoii,s  v.  Elliott, 
1  Q.  B.  D.  at  p.  213,  "  that  whatever  was 
found  on  the  demised  premises,  whether 
bflnnjjfing  to  a  straiifrcr  or  not,  might  be 
seized  hy  the  landlord  and  held  as  a  dis- 
tress till  the  rent  was  paid  or  the  service 
performed.  This  state  of  things  produced 
no  harm,  because  at  common  law  the 
landlord  not  bciufj  able  to  sell  the  distress, 
he  generally  gave  tip  the  goods  as  soon  as 
he  found  they  were  not  the  tenant's,  as 
his  continuing  to  hold  them  would  not 
induce  the  tenant  to  pay.  But  in  the 
reign  of  "SVilliam  and  Mary,  a  very  harsh 


and  tnijust  law  (2  "W.  &  M.  c.  5)  was 
passed  by  which  the  right  was  given  to 
the  landlord  to  sell  any  goods  seized,  and 
to  apply  the  proceeds  to  the  payment  of 
the  rent  unless  the  tenant  or  owner  of  tho 
goods  first  paid  it ;  and  this  held  out  a 
gi-cat  temptation  to  a  landlord  to  take  the 
goods  of  a  stranger  although  he  knew 
that  they  were  not  the  tenants." 

(0  Exhall  v.  rurtndijv,  S  T.  R.  308  ;  4 
R.  R.  656. 

(«)  Tadman  v.  Ihnman,  [1893]  2  Q.  B. 
168;  5  R.  479. 

{x)  Post,  Sect.  10  (e). 

(//)  Distressfor Rent  Act,  1737  (11  Geo.  2, 
C.  19),  8.  8,  post,  p.  520. 

{£)  Bullen,  76. 

\d)  Bac.  Abr.  Distress  (B.),  citing  22  Ed, 
4,  50  b. 
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in  respect  of  each  moiety,  the  mortgagees  could  not  seize  the  part-  Ch.XI.Sec.8. 
nership  assets,  but  only  such  goods  as  each  partner  was  separately  ify}{^f^i"tl'ess 
entitled  to  ib) .  {iiuics  and 

Exemptious). 

(b)   Corn  and  Growing  Crops.. 

By  the  common  law  cocks  and  sheaves  of  corn  and  other  farm  Distress  of 
produce  and  growing  crops  could  not  be  distrained,  but  were  abso-  Qrow^no- 
lutely  privileged  from  distress  for  rent,  although  there  were  no  other  Crops. 
goods  on  the  premises  [c).    But  by  2  W.  &  M.  sess.  1,  c.  5,  s.  3,  "  any  l^^'^^l^ 
person  having  rent  in  arrear  and  due  upon  any  demise,  lease  or  con-  s,  3. 
tract,  may  seize  and  secure  any  sheaves  or  cocks  of  corn,  or  corn  loose 
or  in  the  straw,  or  hay  lying  or  being  in  any  barn  or  granary,  or 
upon  an}'  hovel,  stack  or  rick,  or  otherwise  upon  any  part  of  the  land 
or  ground  charged  with  such  rent,  and  lock  up  or  detain  the  same  in 
the  place  where  the  same  shall  be  found,  for  or  in  the  nature  of  a 
distress,  until  the  same  shall  be  replevied  or  sold :  but  the  same  must 
not  be  removed  from  such  place  to  the  damage  of  the  owner."    Under 
this  statute  it  seems  that  the  landlord  must  sell  at  the  expiration  of 
five  days  if  the  corn  be  not  replevied  {d). 

By  the  Distress  for  Eent  Act,  1737  (11  Greo.  2,  c.  19),  ss.  8,  9,  the  ii  Geo.  2, 
landlord  may  take  and  seize,  as  a  distress  for  arrears  of  rent,  all  sorts  ^'     '  ^tV  '    ' 

.  ,       ,  Grass,  Hops, 

of  corn  and  grass,  hops,  roots,  fruits,  pulse  or  other  product  (e)  what-  Roots,  Fruits, 

soever  growing  upon  any  part  of  the  estate  demised,  as  a  distress  for  ^^^tr.™ned  ^ 

arrears  of  rent ;  and  the  same  ma}^  cut,  gather,  make,  cure,  carry  and 

lay  up,  ic//cn  ripe,  in  the  barns  or  other  proper  place  on  the  premises  ; 

and  if  there  should  be  no  barn  or  proper  place  on  the  premises,  then 

in  any  other  barn  or  proper  place  which  he  shall  hire  or  otherwise 

procm-e  for  that  purpose,  and  as  near  as  may  be  to  the  premises  ;  and 

in  convenient  time  appraise,  sell,  or  otherwise  dispose  of  the  same, 

towards  satisfaction  of  the  rent,  and  of  the  charges  of  such  distress, 

appraisement  and  sale ;  the  appraisement  thereof  to  be  taken  when 

cut,    gathered,    cured    and    made,    and   not  before ;    provided  that  One  Week's 

notice  (,/)  of   the   place  where  such  distress  shall  be  lodged,  shall  Tcnant^of 

within  the  space  of  one  week  after  the  lodging  or  depositing  thereof  Place  of 

in  such  place,  be  given  to  the  tenant,  or  left  at  the  last  place  of  his 

abode  ;  and  if  the  tenant  shall  pay  or  tender  the  arrears  of  rent  and 

costs  of  the  distress  before  the  corn,  &c.,  be  cut,  the  distress  shall 

cease,  and  the  corn,  &c.,  be  delivered  up. 

(b)  Parh',  Ex  parte,  Potfn;  In  re,  L.  R.,  448  ;   Tyr.   &  Gr.   1006  ;   5  L.  J.  (N.  S.), 

18  Eq.  381  ;    30   L.   T.  618;  22  W.  R.  Ex.  193  ;  2  Gale,  18  ;  46  R.  R.  349. 
768.     A  distress  for  the  whole  rent,  how-  [e)  These  words  do  not  include  young- 

ever,  may  be  made  on  the  goods  of  any  trees  growing  in  a  nursery  ground,  but 

tenants  holding  under  a  joint  demise,  or  a  only  other  things  rjusdem  gouris  to  those 

demise  in  common.     See  Bullen,  80.  enumerated  ;   Clark  v.  Gaskarth,  8  Taunt. 

{c)   Simpson    y.    Earlopp,    Willes,    512  ;  431  ;   20  R.  R.  516. 
1  Smith,  L.  C.  (/)  See  Form  of  such  Notice,  Appen- 

[d)  Figgott  v.  Births  (1836),  1  M.  &  W.  dix  D.,  Sect.  5. 

L.T.  32 
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Ch.xi.Sec.8.  By  tho  Sale  of  Farming-  Stock  Act,  1816  {06  Geo.  3,  c.  50),  s.  6, 
tcrs^of'mstrcss  l^ii^l^oi'tls  are  not  to  distrain  for  rent  "  on  any  corn,  liay,  straw  or 
{Corn,  jr.).  otlicr  produce,"  which  have  been  seized  in  execution  and  sold  by  the 
66  Geo.  3,  sheriff  or  other  officer  according  to  provisions  of  that  Act,  under  the 
^'  "^  '  "■  ■  contract  of  the  tenant  not  to  take  the  straw,  &c.,  off  the  premises,  and 
Turnips.  which  at  tlie  time  of  the  sale  liave  been  severed,  "  nor  on  any  turnips 

whether  drawn  or  growing,"  if  sold  according  to  the  provisions  of 
the  Act.  By  the  Landlord  and  Tenant  Act,  1851  (14  &  15  Vict. 
c.  25),  s.  2  (f/),  growing  crops  seized  and  sold  under  an  execution  are 
liable  for  accruing  or  subsequent  rent. 
Cases  decided  Tho  grantee  of  a  rent-charge,  with  power  to  distrain  in  the  same 
Subject^  manner  as  tlie  law  directs  in  case  of  rent  in  arrear,  may  under  such 
power,  and  2  W.  &  M.  scss.  1,  c.  5,  and  tho  Landlord  and  Tenant 
Act,  17-30  (4  Greo.  2,  c.  28),  s.  5,  distrain  oats  and  hay  in  stacks  or 
trusses  (//).  Trees,  shrubs  and  plants  growing  in  lands  which  tlie 
defendants  had  demised  to  the  plaintiffs  for  a  term,  and  which  they 
had  converted  into  nursery  ground,  and  planted  subsequently  to  the 
demise,  are  not  distrainable  by  the  landlord  under  tlie  Distress  for 
Rent  Act,  1737  (11  Geo.  2,  c.  19),  as  it  applies  only  to  corn  and 
other  products  of  the  land  which  may  become  ripe,  and  are  capable 
of  being  cut  and  laid  up  (/).  Growing  crops  cannot  be  sold  before 
they  are  ripe  (/.•),  but  where  the  jury  find  that  no  damage  has  been 
sustained  liy  the  premature  sale,  the  tenant  is  not  entitled  to  a  verdict 
even  for  nominal  damages  (/).  A  tenant's  growing  crops,  taken  in 
execution  and  sold,  and  remaining  on  the  premises  for  the  purpose 
of  being  reaped,  are  distrainable  by  the  landlord  for  rent  become  due 
after  the  taking  in  execution  {m).  A  custom  tliat  a  tenant  may  leave 
]iis  away- going  crop  in  the  barns,  &c.,  of  the  farm  for  a  certain  time 
after  the  lease  has  expired,  operates  as  a  prolongation  of  the  term  ; 
and  the  landlord  may  distrain  tho  corn  so  left,  for  rent  in  arrear, 
before  six  months  have  expired  from  the  determination  of  the 
term  («).  Corn  sown  by  a  tenant  at  will  (who  died  before  harvest), 
and  purchased  by  another  person,  cannot  be  distrained  by  the  land- 
lord for  rent  due  from  a  subsequent  tenant  (0). 

ig)  This   Act    is    set    out  verbatim  in  L.  J.,  C.  P.  220;  and  aeo  Lucas  v.  Tarle- 

Appendix  A.,  Sect.  4.  ton,  3  H.  &  N.  116. 

(A)  JoJnnon  v.  Faulkmr,  2   Q.  B.  92.5.  (,„)  Landlord  and  Tenant  Act,  18:51  (14 

But  see  Mi/Ur  v.  Grcoi,  2  C.   c*c  J.   143  ;  &  ir,  Vict.  c.  25),  s.  2  ;  post,  Appendix  A., 

8  Bing.  92.  Sect.  4,  -where  this  Act  is  set  out  verbatim. 

(0  Clark   V.    GaaJcarth,    8   Taunt.    431,  As  to  the  previous  law,  sec   Wharton  v. 

742  ;  20  R.  R.   616  ;   Clarke  v.   Calrcrt^  3  Kanlur,  12  Q.  B.  673  ;  6  D.  &  L.  136. 
Moo.  114.  ./     .        ^  . 

(A-)  Oiven  v.  Legh,  3  B.  &  A.  470  ;  22  (")  ^'■'"■««  v.  Belahay,   1  H.  Blac.  5  ; 

R.  R.  455;  FrottdloveY.  Twcmloir,  1  Gr.  &  2  R.   R.  696;  Xiiight  v.  Uoiett,  3  Bing. 

M.  326.  364  ;  4  L.  J.,  C.  P.  94  ;  28  R.  R.  643. 

\l)  Rodgers  v.  Farker,  18  C.  B.  112  ;  25  (o)  Eaton  v.  Southbg,  "Willes,  131. 
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Sect.  9. — The  ExenqMons  from  Distress.  Exemptions  ' 

r-n       1      ,  T  ,  /I  /-v ,-         ,     T  frotn  Distress 

[For  short  list,  see  p.  495,  ante.]  (Fixtures). 

(a)  Fixtures. 

Things  annexed  to  the  freehold,  such  as  buildings  and  fixtures,  Fixtures  are 
constitute,  for  the  time  being,  part  of  the  freehold,  and  are  absolutely  exempt*^tfoin 
exempt  from  distress,  although  there  are  no  other  goods  on  the  premises.  I>istress. 
Therefore  furnaces,  millstones,  chimnej-pieces  and  the  like  cannot  be 
distrained,  because  they  cannot  be  taken  away  without  doing  damage 
to  the  freehold,  which  the  law  will  not  allow  (p)  ;  and  because  those 
things  only  can  be  distrained  for  rent  which  the  landlord  can  afterwards 
restore  in  the  plight  in  which  they  were  before  the  distress,  and  with- 
out injury  thereto  l)y  the  removal  {(/).  So  also  kitchen  ranges,  stoves, 
coppers,  grates  and  other  fixtures  of  the  like  nature  put  up  by  the 
tenant  for  the  more  convenient  or  profitable  use  of  the  demised 
premises,  and  which  he  is  entitled  to  sever  and  remove  during  the 
term,  are  not  distrainable  for  rent  (although  they  may  be  seized  and 
sold  by  the  sheriff  under  an  execution  against  the  goods  of  the 
tenant)  {>■),  unless  the  tenant  has  by  his  lease  or  agreement  renounced 
his  right  to  disannex  and  remove  them  during  the  term  (s).  A  railway  Eailway. 
is  not  distrainable  {t) .  Machinery  fixed  to  the  freehold,  not  for  the  im- 
provement or  profitable  use  of  the  land,  but  only  for  the  purpose  of 
being  more  conveniently  used  as  machinery  ;  for  instance,  a  mule  used 
for  spinning  cotton,  though  sunk  into  a  stone  floor  and  secured  by 
molten  lead,  retains  its  chattel  character,  and  may  be  distrained  for 
rent  (u).  A  mere  temporary  removal  of  fixtures  for  pui'poses  of  neces- 
sity is  not  sufficient  to  destroy  the  privilege  (.r),  thus  a  smith's  anvil  on 
which  he  works  is  not  distrainable  ;  for  it  is  accounted  part  of  the  forge, 
though  it  be  not  actually  fixed  by  nails  to  the  shop  {//)  ;  so  a  mill- 
stone is  not  distrainable,  though  it  be  removed  out  of  its  proper 
place  in  order  to  be  picked  ;  because  such  removal  is  of  necessity, 
and  the  stone  still  continues  to  be  part  of  the  mill  {>/) ;  nor  a  lime- 
kiln, which  is  considered  not  to  be  a  personal  chattel,  but  part  of  the 
freehold  (z).  In  like  manner  keys  {a),  windows,  and  charters  con-  Keys. 
ceming  the  realty,  being  by  construction  of  law  parcel  of  the  freehold, 

[p)  Simpson  v.  Hartopp,  1  Smith,  L.  C.  :  33  L.  J.,  Ex.  88. 
Amos  &F.  314— 318  (2nd  eel.).  (0   Turner  v.  Cameron,  Ij.  R.,   5   Q.   B. 

{q)  Co.  Lit.  47  b  ;  I'ilt  v.  AAot,  4  B.  &  336  ;  39  L.  J.,  Q.  B.  125. 
A.  207  ;  Darbi/  v.  Harris,   1  Q.   B.   895  ;  («)  KeUawdl  v.  Eastwood,  6  Exch.  295  ; 

Dalton  V.  IVhittem,  3  Q.  B.  961  ;  Thompson  1  Smith,  L.  C. 

V.  Pettitt,  10  Q.  B.  101  ;  Moore  v.  Brink-  {x)   Gorton  v.  Falkner,  4  T.  E,.   567  ;   2 

tcater,  1  F.  &  F.  134  ;  Smith,  L.  &  T.  196  R.  R.  463. 
(2nd  ed.) ;  Bullen,  92.  (y)  Bro.    Abr.     tit.    Distress,  pi.    23  ; 

(>•)  Footers   case,    1    Salk.    368;  Place  y.  Amos  &  F.  317  (2nd  ed.). 
Faffff,  4  M.   &  R.  277  ;  Dates  v.    Duke  of  {z)  Niblet  v.  Snath,  4  T.  R.  504. 

Beaiifort,  8  Jur.,  N.  S.  270,  L.  J.  {a)   11  Co.  R.  50;  EellaivcU  y.  Easttvood, 

(*)  Dnmcrffue  v.  Ramsey,  2  H.  &  C.  777  ;  6  Ex.  at  p.  311. 

?2  (2) 
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are  not  liable  to  bo  distrained  (b).  If  a  landlord  under  a  distress  of 
rent,  sever  fixtures  from  the  freehold  and  dispose  of  them,  he  is  liable 
in  trover  ;  the  articles  may  be  described  in  the  statement  of  claim  as 
goods  and  cliattels  ;  and  the  plaintiff  does  not  thereby  waive  his  right 
of  maintaining  that  the  distress  is  illegal  because  fixtures  cannot  be 
distrained  for  rent  in  arrear  [c).  In  such  action  their  value  as  cliattels 
only  (not  as  fixtures)  can  be  recovered  {d).  But  it  seems  otherwise 
in  an  action  of  trespass  (r).  No  action  can  be  maintained  for  a  mere 
constructive  seizure  of  fixtures  as  a  distress,  but  without  any  actual 
seizure  or  severance  or  removal  thereof  (./'). 


When  Ani- 
mals Feraj 
Naturre  may 
he  dis- 
trained. 


Deer. 


Dogs. 


(b)  A)iunah  Ferce  Naf/nyi'. 

Those  things  wherein  no  man  can  have  an  absolute  and  valuable 
property,  such  as  cats,  wild  rabbits  and  animals  feroB  natura3,  cannot 
be  distrained  {(j)  ;  but  if  deer,  which  are  feroe  naturae,  are  kept  in  a 
private  enclosure  (not  being  a  park)  for  the  purpose  of  sale  or  profit, 
this  so  far  changes  their  nature,  by  reducing  them  to  a  kind  of  stock 
or  merchandise,  that  they  may  be  distrained  for  rent  (//).  And  deer 
in  a  park  when  reclaimed  become  personal  chattels,  and  cease  to  be 
parcel  of  the  inheritance  (/),  so  that  it  seems  they  also  may  be  dis- 
trained for  rent  (/.'),  as  likewise  may  birds  kept  in  cages,  as  parrots  or 
canaries,  and  even  pheasants  and  partridges  in  coops  before  they  can 
fly,  inasmuch  as  they  may  be  the  subject  of  larceny  (/).  As  for  dogs, 
they  are  not  indeed  the  subject  of  larceny ;  and  Lord  Coke  {i)i) 
tliought  them  not  to  be  distrainable,  but  the  better  opinion  seems  to 
be  that  they  are  (n). 


(c)  Goodx  (h'livcycd  to  a  Person  in  ihc  way  of  //is  Trade. 

Exemption  Things    delivered    to    a   person  exercising   a    public  trade,    to  be 

of  Trade.         carried,  wrought,  worked  up  or  managed  in  the  way  of  his  trade  or 
employ,  are  absolutely  exempt  from  distress,  although  there  are  no 
Farrier.  other  goods  on  tlie  premises  (o) .     Thus  a  horse  standing  in  a  smith's 

Weaver.  _s],Qp  ^q  }jq  shod,  materials  sent  to  a  weaver,  or  cloth  to  a  tailor  to  be 


(A)  Gilb.  Distr.  34,  48  :  IleliiuccU  v. 
l-Msta-cod,  G  E.'ccli.  295. 

(e)  JJalton  v.   V'hitUm,  ?,  Q.  B.  9G1. 

\d)   Chokrx.  Jlolford,  2  C.  &  K.  54  0. 

(e)  2'/iomp.-o)i  V.  'J'ettitt,  10  Q.  B.  101  ; 
Moore  v.  JJriiikualrr,  1  F.  &  F.  134. 

(/)  £<ck  V.  BcnhUih,  29  L.  J.,  C.  P. 
273. 

(g)  Co.  Lit.  47;  BuUen,  £0. 

(/()  Davies  v.  PoweU,  Willes,  46. 

(»■)  Ford  \.  Tyutc,  2  .J.  k  H.  150:  31 
L.  J.,  Ch.  177. 


(/■■)  Jforf/iin  V.  Fnrl  of  Ahcrqavcnnii,  7 
C.  B.  7oS;   Biillen,  90.  " 

(/)  Reg.   V.   Cory,    10   Cox,    C.    C.    23  ; 
Req.  V.  Hhxckh,  L.  R.,    1   C.   C.   R.  168 
38" L.  J.,  M.  C.  21. 

{in)  Co.  Lit.  47  a. 

\n)  Davies  v.  ruivcU,  Willes,  48  ;  Bunch 
V.  KenniiKiton,  1  Q.  B.  679  ;  Smith,  L.  &T. 
203  (2nd  ed.)  ;  BuHen,  90.  And  see  the 
question  discussed  in  the  notes  to  Simpson 
V.  Ilartopp,  1  Smith,  L.  C. 

((/)  Simpson  V.  Hartopp,  Willes,  512  ;  1 
Smith,  L.  C. ;  BuUen,  95. 
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made   up,    and  the   like,   are  privileged    for  the  sake  of  trade  and  Ch.XI.Sec.9. 
commerce,  which  could  not  be  carried  on  if  such  things  under  these     Exemptions 
circumstances  could  be  distrained  for  rent  due  from  the  person  in  \Goods  sent  to 

whose  custody  they  are  (7;).     But  although  materials  delivered  by  a  . 

manufacturer  to  a  weaver,  to  be  by  him  manufactured  at  his  own 
house,  are  privileged  from  distress  for  rent  due  from  the  weaver  to  his 
landlord,  yet  a  frame  or  other  machinery  delivered  by  the  manu- 
facturer to  the  weaver  along  with  the  materials,  for  the  purpose  of 
being  used  in  the  weaver's  house  in  the  manufacture  of  such  materials, 
is  not  privileged,  unless  there  are  other  goods  upon  the  premises 
sufficient  to  satisfy  the  rent  due  {q). 

The  result  of  the  cases  has  been  said  to  be,  that  if    articles  are 
sent  to  a  j)lace  to  remain  there,  they  are  distrainable,   but   that  if 
sent  for  a  particular  object,  and  the  remaining  at  the  place  be  an 
incident  neoessary  for  the  comjiletiou  of  that  object,  they  are  not  (/•). 
But    this    rule   will    not    account    for    all  the    decisions,    and   the 
exemption  seems  rather  to  arise  solely  for  the  benefit  of  trade  (■s). 
Groods  pledged  with  a  pawnbroker  are  not  distrainable  for  rent  due  pawnbroker. 
from  him,  notwithstanding    they  have   remained    in    his   possession 
above  one  year  without    any  interest  being   paid(/).      Horses  and  Horse, 
carriages  standing  at  livery  may  be  distrained  {u),   but    a  carriage  Carriage, 
sent  to  a  coaehmaker  and  commission  agent  for  sale  may  not(.r), 
nor  may  goods  warehoused  in  the  ordinary  course  of  business  at  a 
furniture  repository  {y).      The  privilege  does   not  attach   to  a  boat  Boat, 
sent  by  the  owner  to  salt  works,  and   left  a  reasonable  time  in  a 
canal  on  the  premises,  for  the  purpose  of  being  loaded  with  salt  (~), 
nor  to  a  ship  in  the  course  of    being   built    in    a  dock  [a),    nor    to 
brewers'   casks  sent  to  a  public-house  witli  beer,  and  left  there  till 
the    lj3er   is    consumed  {h).       Nor   to    a   picture    sent    back    by    the  Picture, 
purchaser  to  the  artist  to  be  altered  {c).     But  where  a  butcher  had  Butcher. 
Bent  a  beast  to  the  shop  of  another  butcher  to  be  slaughtered,  and 
after  it  had  been  slaughtered  the  carcass  remained  in  the  shop  for 
some  time   (but  how  long  did  not   appear),  it  was   held   that   tlie 
carcass  was  privileged  {d) . 


(p)  Co.   Lit.    47  a;   Gisbourn  v.   Hurst,  42   L.  J.,   Q.   B.    41;  27  L.  T.    7oG  ;   21 

1  Salk.  249  ;   Gibson  v   Ireson,  3  Q.  B.  39.  W.  R.  262. 

i'j)    Wood  V.    Chvke,    1    C.    &    J.    484  ;  (r)  Mnspratt  v.    Gregori/,    1    M.    .'c    W. 

Gibson  V.  Ireson,  3  Q.  B.  39.  633  ;  46  R.  R.   360  ;  S.   C.    (in  error),  3 

()■)  Parsons  v.  Gingell,  4   C.  B.  545  :    IG  M.  &  W.  677. 

L.  J.,  C.  P.  227.  {a)   Clarlr    v.    MiUwall    Dock    Co.,     17 

(.s)  See  Zyo»s  v.  E/lioif,  note  {D,  infra.  Q.  B.  D.  494  ;  55  L.  J.,   Q.  B.  378  ;  54 

{()  .Sicirr'y.  Lrach,  18  C.  B.,  N.  S.  479  ;  L.  T.  814  ;   34  W.  R.  698— C.  A.,  affirm- 

31  L.  J.,  C.  P.  150.  ing  Pollock,  B. ;  53  L.  T.  316. 

(w)  Francis  v.   Wijatt,  1  W.  Bl.   483  ;   3  {b)  Joule  v.  Jackson,  7  M.  &  W.  450. 

Burr.  1498  ;   Parsons  v.  Gingrll,  supra.  (<■)    Von  Knoop  v.  ]\[oss  and  Jameson,    7 

{x)  Findon  v.  McLaren,  6  Q.  B.  891.  T.  L.  R.  500,  per  Mathew,  J. 

[y)  Miles  V.  Furber,  L.  R.,  8  Q.  B.  77 ;  {d)  Brown  v.  SheviU,  2  A.  &  E.  138. 
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Exemptions 
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Goods  in  the 
Hauds  of  a 
Factor  or 
A.o-ent. 


Auctiouecr. 


Goods  at  an 
Inn. 


Goods  of  a  principal  in  the  hands  of  a  factor  for  sale  are  privi- 
leged from  distress  for  rent  due  from  such  factor  to  his  landlord, 
on  the  ground  that  the  rule  of  puhlio  convenience,  out  of  which 
tlie  privilege  arises,  is  within  tlie  exemption  of  a  landlord's  general 
right  to  distrain  [e).  On  the  same  principle  goods  landed  at  a  wliarf 
and  consigned  to  a  broker  as  agent  of  the  consignor,  for  sale,  and 
placed  by  the  broker  in  the  wharfinger's  warehouse  over  the  wharf 
for  safe  custody  until  an  opportunity  for  selling  them  should  occur 
were  held  not  distrainable  for  rent  due  in  respect  of  the  wharf 
and  warehouse  (,/').  Similarly,  corn  sent  to  a  factor  for  sale,  and 
deposited  by  him  in  the  warehouse  of  a  granary-keeper,  he  not 
having  any  warehouse  of  his  own,  is  imder  the  same  protection 
against  a  distress  for  rent  as  if  it  were  deposited  in  a  warehouse 
belonging  to  the  factor  himself  [g). 

Goods  sent  to  an  auctioneer  to  be  sold  on  premises  oceui^ied  by 
him,  or  in  an  open  yard  belonging  to  premises  in  his  occupation, 
are  privileged  (//),  though  the  place  of  sale  is  merely  hired  for  the 
occasion,  or  the  occupation  has  been  acquii'ed  by  the  auctioneer  by 
an  act  of  trespass  {i).  But  there  must  be  a  de  facto  occupation  by 
the  auctioneer,  otherwise  the  privilege  is  lost.  Therefore  where  an 
auction  was  held  on  the  tenant's  premises  of  the  tenant's  goods, 
and  the  goods  of  the  plaintiff  were  for  convenience  being  sold  along 
with  them,  it  was  held,  both  on  authority  (/.•)  and  principle,  that, 
as  the  auctioneer  was  in  no  sense  the  occupier  of  the  premises,  the 
goods  of  the  plaintiff  might  be  distrained  along  with  those  of  the 
tenant  (/). 

The  cattle  and  goods  of  guests  at  an  inn,  so  long  as  they  remain 
on  the  premises,  are  exempt  from  a  distress  for  rent  due  from  the 
innkeeper  {m).  But  they  must  be  actually  within  the  premises  of 
the  inn  itself,  and  not  in  any  place  to  which  the  innkeeper  may  have 
removed  them  for  his  convenience  :  thus,  where  a  racehorse  was 
distrained  for  rent  at  a  stable  lialf  a  mile  distant  from  the  inn,  the 
distress  was  determined  to  be  a  good  one,  and  that  the  plaintiff  had 


[e]  GiliiKoi  V.  Elton,  3  Brod.  &  B.  75 ; 
23  R.  R.  567. 

(/■)  Thouipf^on  V.  Mashiter,  1  Bing.  283; 
8  Moore,  254  ;  1  L.  J.,  C.  P.  104  ;  25 
R.  R.  624. 

{(j)  Matthias  v.  Mesmml,  2  C.  &  P.  353. 
But  wine  sent  to  a  warehouse  merely  to 
be  matured  has  been  held  not  exempt. 
Ex  parte  Itimell,  18  W.  R.  753. 

(/()  Adams  v.  Gran',  1  Cr.  k  M.  380 ;  3 
Tyr.  326;  2  L.  J.  (N,  S.),  Ex.  105;  38 
R.  R.  624  ;  Bronn  v.  Ariinde//,  10  C.  B. 
54  :   WiUiams  v.  Holmes,  8  Exch.  861. 


(j)  Broioi  V.  Aruitdell,  supra. 

(/.•)   Crosier  v.  Toiiikiitson,  infra. 

(/)  Lyons  V.  Elliott,  1  Q.  B.  D.  210  ;  45 
L.  J.,  Q.  B.  159  ;  33  L.  T.  806  ;  21  W.  R. 
206.  This  decision  has  been  not  a  little 
criticised  (see  Redman  and  Lyon,  L.  &  T. 
2nd  cd.,  p.  1G4,  3rd  ed.,  p.  221)  ;  but  it 
seems  that,  <is  the  goods  of  third  parties 
have  never  been  exempted  generally,  tho 
burden  of  proof  is  upon  each  third  party 
to  bring  himself  within  the  benefit  of  the 
exemption  ho  sets  up. 

{m)  Bac.  Abr.,  Inns  and  I?/n/ieepers  (B.)  ; 
Crosier  v.  TomJcinson,  2  Ld.  Ken.  439. 
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no  remedy  but  against  the  innkeeper  (//).     It  was  once  held  that  the  Ch.XI.Sec.9. 
consent  of  the  landlord  to  the  e-oods  beino-  upon  the  premises  would    E^-e'>u}tio»s 

PT  .  from  JJtstr  ess 

not  avail  to  prevent  his  power  of  distress:  but  if  such  consent  were  '{Goods  sent  to 
fraudulently  given  for  the  purpose  of  obtaining  a  distress,  equity  ■ — L!L!ij — 
would  relieve  upon  the  ground  of  fraud  :  thus,  where  the  servants  of 
a  grazier  driving  a  flock  of  sheep  to  London,  were  encouraged  by  an 
innkeeper  to  put  the  sheep  into  pasture  grounds  belonging  to  the  inn, 
and  the  landlord,  seeing  the  sheep,  consented  that  they  should  stay 
there  for  one  night,  and  then  distrained  them  for  rent,  the  grazier 
was  relieved  against  the  distress  (o). 

(d)    ThiiKjH  ill  ((dual  Utso. 

Things  in  actual  use  are  absolutely  privileged  from  distress  for  Thino-s  in  Use 
rent,  or  even  for  damage  feasant,  because  of  the  danger  to  the  public  ^^^  ^!°*^  \® 

(iistrciiiiGu 

peace  {p).  Therefore  a  horse,  whilst  a  man  is  riding  upon  him,  or  an 
axe  in  a  man's  hand  cutting  wood,  or  the  like,  cannot  be  distrained  (^) . 
But  a  dog  used  for  sporting  purposes,  or  permitted  to  run  into  the 
woods,  and  not  led  by  a  string,  is  not  exempt  from  a  distress  for 
damage  feasant  (r) .  Horses,  whilst  drawing  a  cart,  and  the  harness 
thereon,  are  exempt  from  a  distress,  even  for  damage  feasant  («). 
Yarn  being  carried  on  a  man's  shoulders  to  be  weighed  cannot  be  dis- 
trained any  more  than  a  net  in  a  man's  hand,  or  a  horse  on  which  a 
man  is  riding  (/).  At  common  law,  it  seems  that  wearing  apparel.  Wearing 
though  taken  off  for  natural  repose  only,  is  liable  to  distress,  but  that  Apparel, 
clothes  actually  in  wear  are  exempt  [u). 

(e)   Goods  in  t/ie  Cnsiodi/  of  the  Law. 

Goods  in  the  custody  of  the  law  are  not  distraina,ble  for  rent ;  for  Qoods  in  the 
it  would  be  repugnant  that  it  should  be  lawful  to  take  goods  out  of  Ciistody  of 
the  custody  of  the  law  [x).     Therefore  cattle  or  goods  already  taken  cannot  be 
damage  feasant,   or  by  the  sheriff  under  an  execution,  attachment  t^?^!^  "°*^*^^'  ^ 

^.         .  '  Distress. 

or  extent,  cannot  be  distrained  for  rent  whilst  in  such  custody  (//), 
though  if  the  sheriff  relinquish  possession,  they  may  be  distrained  (z), 

(ii)   Crusier   v.   Tomk'uison,    2   Ld.    Ken.       For  exemption  up  to  bl.  value,  see  sub- 
439.  sect,  (f),  post. 

oi'^  fw '■'  ''«'^''"T'  nl'^^-Z-f  '  ^  ■^'''■-  (■'•)  *^'o.  Lit.  47  a  ;  Gilb.  Distr.  44  ;  Rex 

260 ;   2  \\  ms.  banncL  290    n    (O-  y.  Cotto.,,  Parker,   120  ;  Ealon  v.  Southby, 

{p)  Smith    L. _&  T.  202  (2nd  ed.).  lilies,  131  ;  BuUeu,  84. 

\q)  Oo.  Lit.  4/  a;   S/om/v.  liobiiiwi/,  6 
T.  E.  138  ;  3  R.  E.  137  ;  I'ield  v.  Adaitis,  {!/)  Peacock  v.  Fiirvis,  2  Brod.  &  B.  362  ; 

12  A.  &  E.  649.  23  R.  R.  465  ;    Wrifjht  v.  Deices,  1  A.  & 

{r)  Bunch  V.  Kniningiou,  1  Q.  B.  679.  E.   641  ;    40  R.   E,.   384,  and  Pref.  vii ; 

(«)  FicJd  V.  Adams,  12  A.  &  E.  649.  Wharton  v.  Kaijlor,  12  Q.  B.  673  ;  6  D.  & 

[t]  Rcad^s  case,  Cro.  Eliz.  i';94.  L.  136. 

(m)  Bissctt  V.  Caldwell,   1  Peake,  50;   3  [z)  Blades  v.  Ana/dale,  1  M.  &  S.  711  ; 

R.  R.  648  ;  Bai/nes  v.  iSmi(/i,  1  Esp.  206.  14  R.  R.  555. 
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Cii.XI.Sec.9. 

Hxemptions 
from  iJistirss 
'{Goods  in  Ciis- 
tody  of  Laic). 

Satisfaction 

of  Arrears  by 

Execution 

Creditor. 

8  Ann.  c.  14. 


Fraudulent 
and  Irregular 
Executions 
•will  not 
prevent  a 
Distress. 


Messenger  in 
Bankruptcy. 

Receiver. 


In  Cases  of 
Extents. 


SO  that  if  the  sherilf  sell,  and  the  vendee  allow  the  goods  to  remain 
on  the  promises  for  more  than  a  reasonable  time,  they  may  be  dis- 
trained {a).  But  by  the  Landlord  and  Tenant  Act,  170U  (8  Ann. 
c.  14  [c.  18  in  the  Statutes  Hcvised]),  s.  1,  no  goods  taken  on  any 
lands  leased  for  life,  years,  at  will,  or  otherwise,  shall  be  taken  in 
execution^  unless  the  f)ffi'fy  nt  whose  suit  execution  issued,  before  removal 
of  the  goods,  pay  to  the  landlord  the  arrears  of  rent,  if  not  exceeding 
one  year's  rent ;  and  if  more,  then  the  amount  of  one  year's  rent,  due 
at  the  time  of  the  execution  [h).  There  are  similar  enactments,  with 
variations,  in  the  Act  relating  to  the  County  Com'ts  (c),  and  the  Court 
of  Admiralty  (c/). 

If  the  sale  of  goods  under  an  execution  be  fraudulent,  as  whore  a 
fictitious  bill  of  sale  is  made,  and  the  goods  remain  on  the  premises, 
they  may  bo  distrained  for  rent  {e).  And  where  the  execution  was 
irregular,  as  where  a  sheriff's  officer  executed  a  writ  of  fieri  facias  by 
going  to  the  house  and  informing  the  debtor  he  came  to  levy  on  his 
goods,  and  laying  his  hand  on  a  table,  said,  "  I  take  this  table,"  and 
then  locked  up  the  warrant  in  the  table-drawer,  took  the  key  and 
went  away,  without  leaving  any  person  in  possession — and  after  the 
writ  was  retm'nable  the  landlord  distrained  ;  it  was  held,  that  it  was  a 
lawful  distress  (/).  The  goods  may  be  distrained  if  the  execution 
has  been  waived  ig).  Where  a  sheriff's  officer,  being  in  possession  of 
a  tenant's .  effects  under  an  outlawry,  made  a  distress  on  them  for 
rent,  and  on  the  request  of  the  landlord  sold  the  goods  distrained,  and 
afterwards  the  outlawry  was  reversed,  the  officer  was  held  liable  to 
pay  the  produce  of  the  goods  to  the  landlord,  for  they  were  not  in 
custodia  logis,  the  judgment  being  mere  waste  paper  (//). 

Goods  seized  by  a  messenger  under  a  bankruptcy  have  been  held 
not  to  be  privileged  as  being  in  the  custody  of  the  law  (/). 

In  Sutton  V.  Rees,  a  receiver  in  a  legatee's  suit  advertised  furnitiu-e 
in  a  leasehold  house  for  sale.  The  superior  landlord  claimed  rent, 
but  took  no  other  steps,  and  the  furniture  was  sold.  It  was  held, 
that  the  landlord  had  no  lien  on  the  proceeds  of  the  sale,  but  must 
come  in  with  the  other  creditors,  and  it  was  said  that  he  should  have 
distrained,  first  obtaining  leave  of  the  Coui't  so  to  do  (/r). 

An  immediate  extent  against  a  Crown  debtor  tested  after  a  distress 
taken  for  rent  justly  duo  to  the  landlord  with  notice  of  the  tenant 


{a)  Teaeoclc  v.  Turvli^,  2  Brod.  &  B.  3G'2  ; 
23  R.  R.  465  ;  Lai\x^  In  re,  Pollen  Trustees, 
Ex  parte,  55  L.  J.,  Q.  B.  217  ;  54  L.  T. 
304  ;   34  W.  R.  442— Bank. 

(ft)  See  post,  Sect.  15  (a). 

(c)  County  Courts  Act,  1888,  s.  160, 
post,  Sect.  15  (b). 

(rf)  24  Vict.  c.  10,  8.  IG  ;  post,  Sect. 
15  (c). 

(<■)  Smith  V,  BusHcU,  3  Taunt.  400. 


(/■)  Bladrs  V.  Annidule,  1  M.  &  S.  711  ; 
14  R.  R.  5.35. 

{,j)  Srven  V.  Mihil,  1  Ld.  Ken.  370. 

()()  St.  John's  College,  Oxford  v.  Miirvott, 
7  T.  R.  259. 

(i)  Uriggs  v.  Soivri),  8  M.  &  W.  729  ; 
Xewton  V.  Scott,  9  M.  &  W.  434  ;  10  Id. 
471  ;  Fhillips  V.  Shcrvill,  6  Q.  B.  944. 

{k)  In  re  Sutton  and  Sutton  v.  Rees,  32 
L.  J.,  Ch.  437  ;  9  Jur.,  N.  S.  456. 
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being  the  Crown  debtor,  and  appraisement  of  the  goods  and  cliattels,  Ch.XI.Sec.9. 
but  before  sale,  prevails  ao;ainst  the  distress  (/)  :  so  where  a  man  was    Ji-temptions 

'  ■■■  _  "  ^  '     ^  _  jroni  Distress 

outlawed  and  an  extent  issued  thereupon,  and  his  goods  were  seized,  {Goods  in  Cus- 

although  the  landlord  distrained  three  days  before  the  extent,  it  was  — ^-^ ^ 

held  that  he  was  not  entitled  to  any  part  of  the  rent  due,  under  the 
Landlord  and  Tenant  Act,  1709  (8  Ann.  c.  18)  {m).  Where  an  officer 
entered  under  an  extent,  and  improperly  continued  on  the  premises 
for  a  longer  period  than  he  ought,  the  Court  would  not  permit  the 
rent  accruing  subsequently  to  the  seizure  to  be  paid  out  of  the 
proceeds  ;  but  left  the  landlord  to  his  action  against  either  the  tenant 
for  use  and  occupation,  or  the  officer  for  wrongfully  continuing  on  the 
premises  [n).  The  landlord  of  premises  on  which  goods  have  been 
seized  under  an  extent  in  aid  is  not  entitled,  under  the  Landlord  and 
Tenant  Act,  1709,  to  call  on  the  sheriff  to  pay  a  year's  rent  due 
before  the  teste  of  the  writ  (o). 

Formerly,  where  a  tenant's  growing  corn  was  seized  and  sold  under  GrowiugCom 
a  fi.  fa.  pui-suant  to  2  W.  &  M.  c.  o,  s.  3  ip).  and  the  vendee  parmitted  ^^^Y'?^  ^^^ 

.        ,      .  .  ^  \±  / . ^  i.  sold  imder  a 

it  to  remain  till  it  was  ripe,  and  then  cut  it,  the  landlord  could  not  Fi.  Fa. 

distrain  on  it  for  rent  before  the  expiration  of  a  reasonable  time^^r 

the  vendee  to  i-emove  and  carry  it  away ;   such  corn  whilst  in  the 

possession  of  the  sheriff's  vendee,  being  considered  as  in  the  custody 

of  the  law  ((7).     So  the  landlord  could  not  distrain  for  rent  on  any 

corn,  hay,  straw  or  other  agricultural  produce,  sold  by  the   sheriff 

under  an  execution,  subject  to  a  special  agreement  with  the  purchaser 

for  him  to  use  and   consume  the    same    on   the    demised    premises 

according  to  the  terms  of  the  lease  or  agreement,  or  the  custom  of  the 

country  (r).     Now,  by  the  Landlord  and  Tenant  Act,  18-31  (14  &  15  U  &  15  Vict. 

Yict.  c.  25),  s.  2,  "  in  case  all  or  any  part  of  the  growing  cro23s  of  the  A     '   ',,' 

tenant  of  any  farm  or  lands  shall  be  seized  and  sold  by  any  sheriff  or  under  Fi.  fa. 

other  officer  by  virtue  of  any  writ  of  fieri  facias,  or  other  writ  of  ^^001116  "°° 

execution,  such  crops,  so  long  as  the  same  shall  remain  on  the  farms  Farm,  to  Dis- 

tress  lor  xveiit 

or  lands,  shall,  in  default  of  sufficient  distress  of  the  goods  and  due  after  Sale, 
chattels  of  the  tenant,  be  liable  to  the  rent  which  may  accrue  and 
become  due  to  the  landlord  after  any  such  seizure  and  sale,  and  to  the 
remedies  by  distress  for  recovery  of  such  rent;  and  that  notwith- 
standing any  bargain  and  sale  or  assignment  which  may  have  been 
ip^de  or  executed  of  such  growing  crops  by  any  such  sheriff  or  other 
officer."      In  consequence  of  this  enactment,  which  was  passed  to 

(0  Rex  V.  Cotton,  Parker,  112.  (o)  Rex  v.  Becaux,  2  Price,  17. 

\m)  Rex  V.  Sotherhj,  Buiib.  5.  [p)  Ante,  p.  497. 

8  Ann.   c.    18,  is   so  numbered  in  the  ('/)    Jf'/iartoi  v.  Xaylor,  12  Q.   B.   073  ; 

Revised  Statutes,  but  is  commonly  num-  G  D.  &  L.  136  ;  Fmcock  v.  Purvis,  2  Brod. 

bered  "  IG  "  and  sometimes  cited  as  "  the  &  B.  362  ;  23  R.  R.  405  ;   JJ'rif/ht  v.  Deiccs, 

Statute  of  Anne."  1  A.  &  E.  641. 

(n)  Rex  V.  lIiU,  6  Price,  19;  20  R.  R.  (r)  Sale  of   Farming  Stock  Act,    1816 

dlb;  Laiir  w  Crockett,  1  lA.  a&ii\  lliirrisvti  (56    Geo.    3,    c.    50);    ante,    Sect.    8(b), 

V,  Barry,  7  Id,  G.)0  ;  21  R.  R.  7S1.  p.  498. 
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Cu."XI.Sec.9.  reverse  the  law  of  Wharf oti  v.  Nayhi'  (.v),  the  tenant's  crops  can  only 
Exoiiptmis  te  sold  under  an  execution  for  their  value  mhins  the  rent  to  which 
aTd  vMhcsi'  they  may  become  liable,  and  the  costs  of  a  distress  ;  but  the  landlord 
^''''Tooh)".'''^   may  afterwards  abstain  from  distraining,  and  so  in  effect  benefit  the 

purchaser  pro  tanto  at  the  tenant's  expense;  after  which  lie  may 

sue  the  tenant  for  such  rent,  or  distrain  upon  his  other  goods  for  the 
amount. 

(f)    C/ofhcK,  Bedding  and  Tools,  up  to  £o  value. 

Exemption  The  Law  of  Distress  Amendment  Act,  1888  (51  &  52  Vict.  c.  21), 

1888^0^'^  '^^  ^-  '^'  exempts  "  Any  goods  of  the  tenant  or  his  family  which  would  be 
Clothes,  Bed-  protected  from  seizure  in  execution  under  sect.  96  of  the  County 
ToJls.°^  Courts  Act,  1846  (9  &  10  Yict.  c.  95),  or  any  enactment  amending  or 

Proviso.  substituted  for  the  same,"  with  the  proviso  however  "  that  this  enact- 

ment shall  not  extend  to  any  case  where  the  lease,  term,  or  interest  of 
the  tenant  has  expired  and  where  possession  of  the  premises  has  been 
demanded  and  where  the  distress  is  made  not  earlier  than  seven  days 
after  such  demand." 

The  County  Courts  Consolidation  Act,  1888  (51  &  52  Yict.  c.  43), 
which  repeals  the  County  Court  Act,  1846,  with  other  prior  County 
Court  Acts,  by  sect.  147  re-enacts  sect.  96  of  that  Act  as  follows  : — 

Every  bailiff  or  ofFicer  executing  any  process  of  execution  issuing  out 
of  the  Court  against  the  goods  and  chattels  of  any  person  may  by  virtue 
thereof  seize  and  take  any  of  the  goods  and  chattels  of  such  person, 
excepting  the  wearing  apparel  and  bedding  of  such  person  or  his  family, 
and  the  tools  and  implements  of  his  trade,  to  the  value  of  five  pounds  (^), 
which  shall  to  that  extent  be  protected  from  such  seizure.  .  .  . 

Restoration  The  clotlies,  &c.  exempt  under  sect.  4  of  the  Act  of  1888  may,  by 

Beddin  "fir      «ect.  4  of  the  Law  of  Distress  Amendment  Act,  1895  (58  &  59  Vict. 

Tools.  "  c.  24),  be  directed  t<j  be  restored  b}'  order  of  a  Court  of  summary 

jurisdiction,  wliidi  if  they  have  been  sold  may  by  the  same  section 

dii'ect  "  that  such  sum  as  the  Court  may  determine  to  be  the  value 

thereof  shall  be  paid  to  tlie  complainant,  by  the  person  who  levied  the 

distress  or  directed  it  to  be  levied." 

Bedstead.  It  was  at  ouo  time  doubted  in   the  Metropolitan   Police    Comis 

Davis  \.  whether  the  bedstead  is  included  in  the  term  bedding,  which  does  not 

include  it  either  in  the  dictionary  or  in  the  upholsterer's  sense  ;  but 

that  the  bedstead  is  included  is  now  settled  by  Davis  v.  Harris  {u). 

(a)    Wharton  v.  Kayhr,  12  Q.  B.  G73.  "\V.  R.  445  ;  G4  J.  P.   13G,  per  Chamiell 

{t)  This,    it   is    conceived,    means   five  and   Bucknill,  JJ.,  on   appeal  from  the 

pounds  for   all  the   excepted   goods   to-  "Worship  Street  Police  Court  by  case  upon 

gether.  a  deci.sion  under  sect.  39  of  the  Metro- 

{u)  i)«i'i\sv.2/rt/m,  [1900]  1  Q.  B.  729;  politan  Police  Courts  Act,    1839  (2   &  3 

69  L.  J.,  Q.  B.  232  ;  81   L.  T.  780  ;  48  Vict.  c.  71). 


Harris, 
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A  sewmg-macliine   in   the   possession  of  a  tenant  under  a  hire-  Ch.XI.Sec.9. 
purchase  aOTeement  and  used  by  the  tenant's  wife  to  support  the     F^.vemptions 

\       .,      .  i      -I      P  i       1      /  \  /'■""'  -I^' stress 

family  is  exempt  as  a  tool  of  trade  (.r).  {Clothes, 

Beddinq,  and 
Tools). 

(g)   The  Goo(h  of  Lodgers.  Sewing 

At  common  law,  as  we  have  seen,  the  goods  of  third  persons  are 
liable  to  be  distrained  for  rent,  subject  to  the  exceptions  in  the  case 
of  goods  delivered  to  a  person  in  the  way  of  his  trade,  and  other  cases. 
An  important  statutory  exception  has  been  made  in  favour  of  lodgers 
by  the  Lodgers'  Goods  Protection  Act,  1871  (34  &  35  Yict.  c.  79).  Lodo-ers' 
By  this  Act,  which  does  not  extend  to  Scotland  [y),  after  reciting  that  Goods  Pro- 
"  lodgers  are  subjected  to  great  loss  and  injustice  by  the  exercise  of  187 1. 
the  powers  possessed  by  the  superior  landlord  to  levy  a  distress  on 
their  furniture,  goods  and  chattels,  for  arrears  of  rent  due  to  such 
superior  landlord  by  his  immediate  lessee  or  tenant,"  it  is  enacted 
(sect.  1)  that— 

If  any  superior  landlord  shall  levy  or  authorize  to  be  levied  a  distress  Lodger  may 
on  any  furniture,  goods,  or  chattels  of  any  lodger  for  arrears  of  rent  due  serve  Declara- 
to  such  superior  landlord  by  his  immediate  tenant,  such  lodger  may  serveir^"'^ J^  V\ 
such  superior  landlord,  or  the  bailiff  or  other  person  employed  by  him  to 'not  own 
levy  such  distress,  with  a  declaration  in  writing  (~)  made  by  such  lodger,  Goocls, 
setting  forth  that  such  immediate  tenant  has  no  right  of  property  or 
beneficial  interest  in  the  furniture,  goods,  or  chattels  so  distrained  or 
threatened  to  be   distrained  upon,    and  that   such  furniture,   goods,   or 
chattels  are  the  property  or  in  the  lawful  possession  of  such  lodger  ;  and 
also  setting  forth  whether  any  and  what  rent  is  due  and  for  what  period 
from  such  lodger  to  his  immediate  landlord  ;  and  such  lodger  may  pay  to  and  may  pay 
the  superior  landlord,  or  the  bailiff  or  other  person  employed  by  him  as  ^e^*  to  supe- 
aforesaid,  the  rent,  if  any,  so  due  as  last  aforesaid,  or  so  much  thereof  as  ™^-'^^'^*^" 
shall  be  sufficient  to  discharge  the  claim  of  such  superior  landlord  («). 

And  to  such  declaration  shall  be  annexed  a  correct  inventory,  subscribed  Inventory 
l)y  the  lodger,  of  the  furniture,  goods,  and  chattels  referred  to  in  the 
declaration ;  and  if  any  lodger  shall  make  or  subscribe  such  declaration 
and  inventory,  knowing  the  same  or  either  of  them  to  be  untrue  in  any 
material  particular,  he  shall  be  deemed  guilty  of  a  misdemeanor  {b). 

A  declaration  under  this  section  is  no  protection  unless  it  has  been  Declaration 
made  after  the  distress  has  been  levied  or  authorized  or  threatened,  i^°i;w*r? 
and-dt  is  inoperative  against  a  distress   subsequently  levied    which  sequent 
has  not  been  authorized  or  threatened  before  the  declaration  is  made 


Thwaitcs  V, 
TTildinq. 


{x)  Masters  v.  Frascr  (1901),  85  L.  T.  Gl  1 ;  of  any  rent  due  from  him  to  his  immediate 

Churclnvavd  v.  Johnson  (1890),  51  J.  P.  326.  hmdlord." 

((/)  See  sect.  4  of  the  Act.  [h)  And  therefoi'o,  no  punishment  boin'j- 

[z)  See  Form  of  Declaration,   Appen-  mentioned  in  the  statute,  liable  on  convic- 

dix  D.,  No.  12.  tion  to  fine  or  imprisonment  without  hard 

[a)  By  sect.  3,  "  any  payment  made  by  labour  or  both,  in  the  discretion  of  the 

any  lodger  pursuant  to  the  first  section  of  Court,    and  also    to   requirement   to  find 

this  Act  shall  be  deemed  a  valid  payment  sureties.     See  Russell  on  Griniei,  p.  66. 
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Cii.XI.Sec.9. 

Exemptions 
from  Jlixtirss 

i  Goods  of 
.odtjcrs). 


If  Distress 
proceeded 
witb,  Justices 
may  order 
Goods  to  be 
restored  to 
Lodo-er. 


Landlord  also 
liable  to 
Action. 


So  it  W!is  lu'ld  by  the  Court  of  Appeal  in  Thu-aitvn  v.  WildiiKj  (c),  on 
the  very  reasonable  ground — though  the  decision  may  seem  rather 
hard  upon  lodgers — that  the  conditions  of  the  stattite  must  be  rigidh^ 
complied  witli  by  the  lodger,  in  order  to  deprive  the  landlord  of  his 
remedy  at  common  law. 
By  sect.  2  : — 

If  any  superior  landlord,  or  any  bailiff  or  other  person  employed  by 
him,  after  being  served  with  the  before-mentioned  declaration  and  inven- 
tory, and  after  the  lodger  shall  have  paid  or  tendered  to  such  suj)erior 
landlord,  bailiff,  or  other  person,  the  rent,  if  any,  which  by  the  last  pre- 
ceding section  such  lodger  is  authorized  to  pay,  shall  levy  or  proceed 
with  a  distress  on  the  furniture,  goods,  or  chattels  of  the  lodger,  such 
superior  landlord,  bailiff,  or  other  person  shall  be  deemed  guilty  of  an 
illegal  distress,  and  the  lodger  may  apply  to  a  justice  of  the  peace  for  an 
order  for  tlie  restoration  to  him  of  such  goods  ;  and  such  application  shall 
be  heard  before  a  stipendiary  magistrate,  or  before  two  justices  in  places 
where  there  is  no  stipendiary  magistrate,  and  such  magistrate  or  justices 
shall  inquire  into  the  truth  of  such  declaration  and  inventory,  and  shall 
make  such  order  for  the  recovery  of  the  goods  or  otherwise  as  to  him  or 
them  may  seem  just,  and  the  superior  landlord  shall  also  be  liable  to  an 
action  at  law  at  the  suit  of  the  lodger,  in  which  action  the  truth  of  the 
declaration  and  inventory  may  likewise  be  inquired  into. 


Who  is  an 
"  Immediate 
Tenant." 


Wlio  is  a 
"  Lodger.' 
Thillips  V. 
Hcnion. 


The  words  "  immediate  tenant "  have  been  held  to  include  a 
tenant  either  at  will  or  on  sufferance  {d),  and  appear  to  include  any 
j)erson,  as  a  tenant  by  estoppel,  from  whom  the  lodger  derives  title, 
except  a  trespasser. 

It  is  clear  that  " lodger  "  in  this  Act  cannot  mean  "sub-tenant." 
On  the  other  hand,  every  lodger  is  to  some  extent  a  "  tenant,"  and  a 
person  occupying  by  fur  the  greater  part  of  a  house  under  a  contract 
in  writing  was  held  to  be  a  "  lodger  "  within  the  Act  in  FJiillipH  v. 
Jlemon  {e),  where  the  only  rooms  retained  by  the  mesne  landlord  were 
"  a  housekeeper's  room  on  the  basement  and  two  or  three  empty  attics 
and  a  stable."  Nor  is  it  necessary  that  the  mesne  landlord  should 
even  reside  on  the  premises ;  it  is  enough  if  he  retain  by  himself  or 
an  agent  such  control  and  dominion  over  them  as  the  master  of  a 
liouse  usually  has  (/).  The  question  whether  the  party  claiming 
under  the  Act  is  a  "  lodger "  or  not  ought  not  to  be  left  to  the 
jury  {g)  in  an  action  for  illegal  distress;  though  it  is  a  question  for 


[r)  nuaites  V.  WUdiiuf,  12  Q.  B.  D.  4  ; 
63  L.  J.,  Q.  B.  1  ;  49  L.  T.  396  ;  3'2 
W.  R.  80-C.  A.,  aftirming  11  Q.  B.  D. 
421  ;  52  L.  J.,  Q.  B.  734  ;  49  L.  T.  201. 

[d)  Bcmunj  v.  liamsay,  62  J.  T.  613  ;  14 
T.  L.  R.  345. 

{r)  rhUlips  V.  IIcHson,  3  C.  P.  D.  26  ; 
47  L.  J.,  C.  P.  273;  37  L.  T.  432  :  26 
■\V,  B.  214,  per  Grove  and  Lindley,  JJ.  ; 


the  latter  learned  judge  is  reported  as 
observing  that  "probably  the  Act  would 
not  apply  to  an  under-tenant  who  has  the 
exclusive  possession  of  the  whole  house." 
(/)  Morton  V.  I'ahiirr,  51  L.  J.,  Q.  B. 
7  ;  45  L.  T.  426  ;  30  W.  R.  1 15— C.  A. ; 
^'rss  V.  Stcphomn,  9  Q.  B.  D.  245  ;  47 
J.  P.  134. 

(y)  lb. 
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determination  bj  justices  ujion  the  hearing  of  an  application  for  an  Ch.XI.Sec.9. 
order  under  the  statute  (//).  Exemptions 

rni       11  i_i  1  '  ^  n  •  1  from  Distress 

Ine  lodger  must  sleep  and  reside  on  the  premises,  and  a  person      (Goods  of 

occupying  the  premises  in  daytime  only  for  the  purpose  of  his  business  "  ^^' 

is  not  a  "  lodger  "  within  the  statute  (/).  Sleeping  ou 

°  ^  ^  the  Jrremises. 

If  the  landlord  sell  before  the  five  days  within  which  by  the  statute  Action  for 

of  William  and  Mary  [post,  Sect.  10  (g)]  the  tenant  has  the  power  to  fiy^^^j^/g''^ 

replevy,   the    lodger   has    a   riglit    of    action   against  him,   and  this 

although  the  declaration  under  the  statute  may  not  have  been  served 

tiU  after  sale  {k). 

The  declaration   need  not  state  that  no  rent  is  owing  from  the  Declaration, 

lodger  to  his  immediate  landlord,  though  such  be  the  case,  nor  even 

that  the  person  by  whom  it  is  made  is  a  lodger  (/). 

(h)  Railwa)/  Rolling  Stocl\ 

Upon  a  principle  similar  to  that  of  the  Lodgers'  Groods  Protection  Railway  Roll- 
Act,  1871,  railway  rolling  stock  is  protected  from  distress,  in  cases  "^S'^^^'''^^; 
where  it  is  not  the  actual  property  of  the  tenant,  by  the  Railway  bwner's 
Rolling  Stock  Protection  Act,  1872  (35  &  36  Yict.  c.  50).    By  sect.  3  beii™''pro-''°* 

of   this  Act  :  —  party  of 

Tenant, 
RoUing  stock  (»i)  being  in  a  work  (m)  shall  not  be  liable  to  distress  for  exempt  from 
rent(o)   payable  by  a  tenant  ( p)  of  the  work,  if  such  rolhng  stock  is  not  ^i^^^^^^s- 
the  actual  property  of  sueli  tenant,  and  has  upon  it  a  distinguishing  metal 
plate  affixed  to  a  conspicuous  part  thereof,  or  a  distinguishing  brand  or 
other  mark  conspicuously  impressed  or  made  thereon,   sufficiently  indi- 
cating the  actual  owner  thereof. 

By  sect.  4,  where  any  such  rolling  stock  is  distrained,  a  Court  of  Restoration 
summary  jurisdiction  {q)  may  make  against  the  landlord  such  summary  J^g^cer  ^^ 
order  for  restoration  of  tlie  rolling  stock,  or  for  payment  of  the  real 
value  thereof,  and  as  to  costs,  as  to  the  Court  seems  just. 

[h)  Xess  V.  Strphenmi,  supra,  note  (/).  is  to  include  a  shed  connected  by  a  siding 

((')  Hcdwoody.  Bone,   13  Q.  B.  D.  179;  with  a  railway  ;   Easton  E.sfatc  Company  y. 

51  L.  T.  125.  ll'estcrn  U^aggon  Coiiipuni/,  54  L.  T.  735. 

[k)  Sharp  Y.Foich  12  Q.  B  D  3S5;  (,)  By  sect.  2,  this  ''includes  royalty 
w  ^A.:  ^'tt'  I,  '  f  J-;  758;  32  or  other  reservation  in  the  nature  of  rent. " 
VV.  K.  53'.  Here  tlie  damages  had  been  /  \  -n  ^  r.  xi  •  <.  •  i  i 
agreed  upon  as  17/.,  but  the  action  would  p)  ^^  ^'^^^^  ,7  t^'^  includes  a  lessee, 
be  for  irregular  distress,  and  proof  of  fi^-lesseo,  or  other  person  having  an  in- 
special  damage  would  be  necessary.  See  ^^^'^f  m  a  work  under  a  lease  or  agree- 
liodqersY.  Farhn-    18  C    B    112  ment,  or  by  use  and  occupation,  or  being 

(/)   Earns,  Ex  parte,  16  Q.  B.  D.  130  •  otherwise  liable  to  pay  rent  in  respect  of 

55  L.  J.,  M.   C.  24;  53  L.   T.  655;  34  a  work. 

W.  R.  132     C.  A.  (^)  By  sect.  2,  this  "means  any  justices 

[m)  By  sect.  2,  this  "includes  wagons,  of  the  peace,  metropolitan  police  magis- 

trucks,   carriages  of  all  kinds,  and  loco-  trate,     stipendiary     magistrate,     sheriff, 

motive  engines  used  on  railways."  sheriff  substitute,  or  other  magistrate  or 

(«)  By  sect.  2,  this  "includes  any  col-  officer,  by  whatever  name  called,  who  is 
hery,  quarry,  mine,  manufactory,  ware-  capable  of  exercising  jurisdiction  in  sum- 
house,  wharf,  pier,  or  jetty  in  or  on  which  mary  proceedings  for  the  recovery  of 
IS  any  railway  siding,' '  the  effect  of  which  penalties. ' ' 
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Ch.XLSec.9. 

Exemptions 

from  JjistrcsH 

(Raihcai/  Holl- 

iiifl  Stock). 

Tenant's 
Interest  is 
not  protected. 

Appeal  to 

Quarter 

Sessions. 


Exclusion  of 
Certiorari. 


By  sect.  5,  tlie  Act  does  not  extend  to  protect  from  distress  tlie 
interest  ■which  any  tenant  may  have  in  any  rolling  stock  otherwise 
protected  under  the  Act ;  and,  in  case  of  disagreement  between  the 
landlord  and  the  parties  claiming  such  rolling  stock  as  to  the  mode  of 
disposing  of  snch  interest,  the  same  is  to  be  settled  by  the  Court  of 
summary  jurisdiction. 

By  sect.  G,  as  amended  by  the  Summary  Jurisdiction  Acts,  1879 
and  1884,  any  party  who  thinks  himself  aggrieved  by  any  order  or 
adjudication  of  a  Court  of  summary  jurisdiction  under  the  Act,  or  by 
dismissal  of  his  complaint  by  any  such  Court,  may  appeal  therefrom 
to  Quarter  Sessions  subject  to  conditions  and  regulations  prescribed 
by  sect.  31  of  the  Summary  Jurisdiction  Act,  1879. 

By  sect.  7,  "  no  order  or  conviction  of  a  Court  of  summary  juris- 
diction under  this  Act  shall  be  quashed  for  want  of  form,  or  be 
removed  by  certiorari  or  otherwise  (at  the  instance  either  of  the 
Crown  or  of  any  private  part}')  into  any  superior  Court." 


(i)  Uircd  MacJt'uienj  and  Breeding  Stock. 

If  the  Agricultural  Holdings  Act  applies  (r),  there  is  an  absolute 
exemption  of  hired  machinery  and  breeding  stock.  For  it  is  pro- 
vided by  the  second  paragraph  of  sect.  45  of  that  Act  that  "  agri- 
cultural or  other  machinery  which  is  the  bona  fide  projoerty  of  a  person 
other  than  the  tenant,  and  is  on  the  premises  of  the  tenant  under  a 
bona  fide  agreement  with  him  for  the  hire  or  use  thereof  in  the  con- 
duct of  his  business,  and  live  stock  of  all  kinds  which  is  the  bona 
fide  property  of  a  person  other  than  the  tenant,  and  is  on  the  premises 
of  the  tenant  solely  for  breeding  purposes,  shall  not  be  distrained  for 
rent  in  arrear."  These  words  will,  it  is  conceived,  protect  such 
machinery  as  is,  in  accordance  with  a  common  practice,  on  the  pre- 
mises under  an  agreement  that  until  it  be  paid  for,  it  shall  be  and 
remain  the  property  of  the  person  letting  it  out  (-s). 


61  Hen.  3, 
Stat.  4. 
Sheep  privi- 
leged condi- 
tionally. 


(j)  Cattle,  Bettds  of  the  Plough,  and  Sheep. 

By  51  Hen.  3,  stat.  4,  no  man  "  shall  be  distrained  by  his  beasts 
that  gain  his  land,  nor  by  his  sheep,  while  there  is  another  sufficifnit 
distress  to  be  found  (except  for  damage  feasant)  "  [t).     This  is  in 


()•)  Sect.  5,  p.  489,  ante. 

(«)  See  form,  Lely  &  Aggs'  Ag.  Hold., 
p.  538. 

[t)  The  words  as  printed  in  the  Statutes 
Revised,  '2nd  ed.,  vol.  i.,  p.  7o,  of  the 
enactment,  -which  is  "  of  uncertain  date," 
and  sometimes  printed  among  the  ''Sta- 
tutes (if  the  Exchequer,"  arc  : — 

"  Unkore  est  porveu  ke  nul  homme  de 
religion,  ne  autre,  ne  seit  dcstreint  par  ces 


bestes  ke  gaignent  sa  terre,  no  par  ces 
brebis  por  la  dette  le  Eei  ne  por  la  dette 
dautri,  ue  par  autre  eucheson  ne  par  les 
Ballifs  lo  Key  ne  par  autre  home,  taunt 
come  Icur  treove  autre  dcstresce,  e  autre 
chateus  soffi  saunz  dant  lever  la  dette, 
hors  p's  emparkement  de  bestes  k^nt  hom 
les  trove  f  esauns  damage,  ke  hom  emparker 
solum  ley  e  usage  de  la  terre."  Davics  v. 
Alton,  1  C.  B.  746  ;  3  D.  &  L.  188. 
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affirmance   of    the   common   law  {u).     Cart  colts  and.  young-  steers,  Ch.XI.Sec.9. 
not  broken  in  or  used  for  harness  or  the  plough,  are  not  privileged     Exemptions 
from   distress   as   beasts   which   gain   the   land  (.r).      Beasts  of  the    'sheep  where 
plough  may  be  distrained  if   the  only  other  subject  of   distress   is  °  ''jtis'/resJ)!' 
growing  crops,  because  the  landlord  is  entitled  to  distrain  whatever  " 

is   immediately   available,    and   to  hold  the  growing  crops   for   the 
residue  (//). 

If  a  landlord  distrains,  inter  alia,  his  tenant's  cattle  and  beasts  of  Eeasonable 
the  plough  for  rent  in  arrear,  and  it  appear  after  the  sale  that  there  BeliefThat  no 
would  have  been  sufheient  to  satisfy  the  arrears  and  expenses  without  '^^^^^^'  ^^^- 

ciGot  Distress 

taking  or  selling  such  cattle,  such  distress  is  not  thereby  proved  to  be 
an  illegal  distress,  contrary  to  the  above  statute,  if  there  were 
reasonable  grounds  for  supposing  (as  from  the  appraisement  of 
proper  and  competent  persons  at  the  time  of  the  making)  that  with- 
out the  taking  of  the  beasts  of  the  plough  there  would  not  have  been 
a  sufficient  distress  (::)  ;  and  where  beasts  of  the  plough  are  lawfully 
taken  on  a  distress,  the  sale  of  them  need  not  be  postponed  to  that  of  , 
other  goods  (~).  ' 

The  sheep  of  a  isuh-fenant  are  privileged  from  distress  for  rent  if  Sheep  of  a 
there  are  other  goods  on  the  premises  sufficient  to  satisfy  the  rent,  privil™^!.*^ 
whether   belonging  to  such    sub-tenant  or  to  any  other  person  {a).  Ecpuy.  Priext. 
The  owner  of  sheep  seized  and  sold  under  a  distress  for  rent,  which 
was  unlawful  because  there  were  other  goods  on  the  premises  belong- 
ing to  him  which  might  have  been  distrained  for  the  same  rent,  is 
entitled  to  recover  from  the  distrainer,  not  merely  nominal  damages, 
but  the  full  value  of  the  sheep  so  seized  {a). 

Cattle  which  are  upon  land  by  way  of  agisting  may  be  distrained  When  Cattle 
for  rent  {h)  ;  and  where  a  stranger  put  in  his  beasts  to  graze  for  a  tramed/  '^' 
night,  by  the  consent  of  the  lessor  and  licence  of  the  lessee,  it  was 
lield,  that  the  lessor  might  distrain  them  for  rent  due  out  of  those 
lands  which  he  consented  that  the  beasts  should  graze  on ;  because 
such  consent  was  no  waiver  of  his  right  to  distrain,  unless  it  had 
been  expressly  agreed  to ;  and  being  but  a  parol  agreement,  it  could 
not  ^Iter  the  original  contract  between  the  lessor  and  lessee,  from 
which  the  power  to  distrain  arises  (c) .  It  seems  to  have  been  held 
in  one  case,  that  cattle  which  are  being  driven  to  a  market  or  fair, 
and  are  put  intu  pasture  on  the  way  for  one  night,  are  privileged 
from  distress  {d).     If  the  landlord  come  to  distrain,  and  the  tenant, 

(m)  2  Inst.  132.  {a)  Keen  v.  Priest,  1  H.  &  N.  236  ■  28 

(z)  Keen  v    Priest,  4  H.  &  N.  236.  L.  J.,  Ex.  l.iZ. 

(V)  Piffc/ott  V.  Pirtles,  1  M.  &  W.  441  ;           (b)  Roll.  Abr.  669. 

Tyr.   &  (ir.   1006  ;   5   L.   J.  (N.   S.),   Ex.  (c)  Fairkes  v.  Jo>/ee.  3  Lev.  260  •  2  Vent 

193  ;  2  Gale,  18  ;  46  R.  R.  349.  50  ;  2  Wins.  Saund.  290,  n.  7. 

(:;)  Jenner  v.  Yolland,   2  Chit.  R.  167;            {cl)   Tw^r  v.  Gfof/,  2  Wms.  Saund   290(a) 

6  Price,  5  :  20  R.  R.  608.  in  notes  to  Poole  y.  Longueville. 
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other  sujl'icient 

Distress). 


Defects  of 
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Sing  let  en  v. 

Wtlliamson. 

Distress 

Damage 

feasant. 


Distress  on 
Cattle  feeding 
upon 
Common. 


seeing  him,  drive  cattle  off  the  land,  the  landlord  may  follow  the 
beasts  and  distrain  them  out  of  the  premises,  if  he  had  once  a  view 
of  the  cattle  on  his  land ;  but  if  tlie  beasts  go  off  the  land  of  them- 
selves before  he  observes  them,  he  cannot  distrain  them  after- 
wards ((')  ;  though  if  the  distrainer  once  enter  the  premises  to  distrain 
the  cattle,  it  seems  tliat  they  cannot  afterwards  be  driven  olf  to 
prevent  a  distress  (./"). 

AVhere  beasts  escape,  and  come  upon  land  by  the  negligence  or 
default  of  their  owner,  and  are  tresjiassers  there,  they  may  be  dis- 
trained immediately  by  the  landlord  for  rent  in  arrcar  {g) ;  but  where 
they  come  upon  land  by  the  insufficiency  of  fences,  which  the  tenant 
or  his  landlord  ought  to  repair,  the  lessor  cannot  distrain  such  beasts 
till  they  have  been  levant  and  couchant ;  that  is,  they  must  be  lying 
down  and  rising  up  on  the  premises  for  a  night  and  a  day  without 
pursuit  made  by  the  owner  of  them, — and  after  actual  notice  has 
been  given  to  the  owner  that  they  are  there,  and  he  has  neglected  to 
remove  them  (//).  Where  cattle  passing  along  a  public  highway  stray 
into  an  adjoining  field  through  defect  of  fences,  the  owner  of  the 
cattle  is  bound  to  remove  them  within  a  reasonable  time,  until  the 
expiration  of  which  they  cannot  lawfully  be  distrained  for  damage 
feasant  (/).  What  is  a  reasonable  time  is  a  question  for  the  jury 
with  reference  to  all  the  surrounding  circumstances  (/). 

In  SiiKjh'ton  V.  Willuinisov,  the  plaintiff  was  owner  of  a  close  A., 
and  the  defendant  was  owner  of  closes  B.  and  C.  Between  A.  and 
B.  there  was  a  fence  which,  as  against  the  owner  of  A.,  the  owner  of 
B.  was  bound  to  keep  in  repair,  but  which  he  had  neglected  to  do. 
Between  B.  and  C.  there  was  a  sufficient  fence.  The  cattle  of  the 
plaintiff  strayed  from  A.  through  a  gap  into  B.,  and  there  breaking 
down  the  fence  between  B.  and  C,  were  distrained  by  the  defendant 
as,  he  alleged,  damage  feasant  in  C.  It  was  held,  in  trover  to 
recover  the  cattle,  that  the  defendant  had  no  right  to  distrain  the 
cattle,  as  the  first  wrongful  act  had  been  committed  by  himself  in 
leaving  the  fence  between  B.  and  A.  insufficiently  repaired,  the 
natural  result  of  which  wrongful  act  was  the  damage  complained  of ; 
and  that  the  jury  were  properly  directed  that  the  state  of  the  fence 
between  B.  and  C,  and  whether  or  not  the  cattle  Avere  damage 
feasant,  was  immaterial  (/.). 

It  may  be  added  here  that  by  the  Distress  for  Rent  Act,  1737 
(11  Geo.  2,  c.  19),  s.  8,  every  landlord  may  take  and  seize,  as  a  dis- 


{e)  Co.  Lit.  IGl  a. 

(/)   Chmcut  V.  Jfihier,  3  Esp.  95. 

iff)  Gilb.  Dist.  4o;  Co.  Lit.  47  a,  note 
(301) ;  Krnij)  v.  Craues,  2  Lulw.  1577  ;  1 
Ld.  Raym.  168;  Eullen,  103. 


IJi)  Poole  V.  Lo)igtin-illc,  2  Wms.  Saund. 
2S9  :  Smith,  L.  &  T.  201  (2nd  ed.). 

[i)  Goodwin  V.  Chcreleij,  4  H.  &  N.  631  ; 
28  L.  J.,  Ex.  29S. 

{k)  Sinr/kfon  v  Jfllliamson,  -7  H.  &  N". 
410;  31  L.  J.,  Ex.  17. 
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tress  for  arrears  of  rent,  any  cattle  or  stock  of  his  tenant  feeding  or  Ch.XI.Sec.9. 

'  ''  .  E.rc)>iptW)iS 

depasturing  upon    any   common  ap^Dendant   or   appurtenant,   or   any  {of  Beauts  and 
■ways  belonging  to  any  part  of  the  premises  demised ;   and  that  by  ^ihcriufficknt 
56  Geo.  3,  c.  50,  s.  6,  cattle'  feeding  on  crops  sold  under  the  pro-      ]^i^tr,HH). 
visions  of  that  Act  cannot  be  distrained  (/) . 

(k)   The  Took  of  Trade. 

The  tools  and  implements  of  a  man's  trade  are  absolutely  privi-  Tools  of 
leged  from  distress  for  rent,  if  they  be  in  actual  use  at  the  time  (;;?) . 
If  they  be  not  in  actual  use,  they  are  only  privileged,  in  case  there 
be  sufficient  other  distress  upon  the  premises  {n).     But  the  distrainer 
is  a  trespasser  ab  initio  only  as  to  those  particular  goods  which  were 
not  distrainable ;  the  distress  may  be  valid  as  to  the  residue,  and  a 
satisfaction  pro  tanto  of  the  rent  (o).     Ledgers,  day-books,  vouchers 
and  other  business  papers  seem  not  to  be  distrainable.     In  one  case 
the  plaintiff  recovered  40.s,  damages  in  trespass  against  the  landlord  . 
and  his  broker  for  an  illegal  seizure  thereof  under  a  distress  {p).     In  I 
commenting  upon  the  dictum  of  Lord  Coke,  that  the  books  of  a  Books, 
scholar  would  be  privileged  from  distress,  Mr.  Smith  expresses  an 
opinion  that  this  exemption  would  include  a  lawyer's  books  also  {q), 
and  it  is  submitted  that  it  would  include  the  professional  books  of 
any  professional  man, 

A  threshing  machine,  w^hich  is  not  a  fixture,  is  liable  to  a  distress,  Threshing 
unless   in  actual  use  at  the  time,  or  there  be  other  sufficient  dis-  Machine, 
tress  {)').     If  a  man  has  two  mill-stones,  and  one  only  is  in  use,  and 
the  other  lies  by  not  used,  it  may  be  distrained  for  rent  (••>;). 

(1)  Agisted  Stock. 

If  the  Agricultural  Holdings  Act  applies  {t),  agisted  stock,  that  is, 
stock  taken  in  by  the  tenant  to  be  fed,  in  some  parts  of  the  country 
called  "tacks,"  is  conditionally  exempt   from  distress   under   some 
circiimstances.     For  it  is  provided  by  sect.  45  of  that  Act  that  "  AYhere  Conditional 
live  stock  [i.e.  by  sect.  61  'any  animal  capable  of  being  distrained'  {u)']  ^^3'°''  °^ 
belonging  to  another  person  has  been  taken  in  by  the  tenant  at  a  Stock. 
fair  price,  such  stock  shall  not  be  distrained  where  there  is  other 

(/)  See  this  Act,  post,  Appendix  A.  (q)  Smith,  L.  &  T.  205  (2nd  ed.) ;  and 

hi)  Simpson  v.  Harlopp,  Willes.  512  ;   1  see  bac.  Abr.  Distress,  B. 

Smith,  L.  C. ;  Gorton  v.  FaUcncr,  4  T.  R.  {'■)  ^f  ^««  J-  ^^"^""i  ^   Bing     6<o  ;    3 

665  ■  ^  R  R  463  Moore  &  Scott,  82  ;  2  L.  J.  (>,.  S.),  C.  P. 

,\V'    .\       ,*-       •,    -n    f  -i:^    ,on     oo  102  ;  35  R.  R.  656. 

T  V    0""'?^  iTo      "'                            '  As  to  absolute  exemption,  if  on  agricul- 

ii.  J.,  Q.  J3.  14o.  tural holding,  see  sub-sect,  (i),  ante,  p. 510. 

(o)  Survey  v.  Pococlc,  11  M.  &  W.  740  ;  f.,)  Year  Book,  Easter  T.  14  H.  8,  pi.  G, 

Davies  v.  Astcn,  1  C.  B.   746  ;   3  U.  <fc  L.  cited  in  Simpson  v.  Uartopp,  supra  [m). 
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[t)  Sect.  5,  ante,  p.  489. 


{p)  Gamithttx.  King,  3  C.  B.,  N.  S.  59.  («)  See  sub-sect.  (b\  ante,  p.  500. 


L.T. 
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Cn.XI.SEC.9. 

Exemptions 

from  JJisttrss 

{Af/ist,  d 

Stock). 


Limit  ou 
Amount 
recoverable. 


Power  of 
Owner  to 
Redeem. 


sufficient  distress  to  be  found."  These  words  do  not  include  tlie 
case  of  animals  who  come  upon  a  holding  pursuant  to  an  agreement 
whereby  the  tenant  [for  2/.]  allowed  the  owner  of  the  animals  "  the 
exclusive  right  to  feed  the  grass  on  the  land  for  four  weeks  "  (.r).  As 
to  the  "  fair  price  "  it  has  been  held  not  to  be  necessary  that  there 
should  be  a  price  in  money,  and  that  an  agreement  "  milk  for  meat " 
as  it  is  termed,  i.e.  that  the  tenant  should  keep  for  his  own  use  and 
by  way  of  payment,  the  milk  of  agisted  cows,  is  within  the  section  [y). 
The  section  goes  on  to  provide  that  if  the  live  stock  be  distrained 
by  reason  of  other  sufficient  distress  not  being  found,  "  there  shall 
not  be  recovered  by  such  distress  a  sum  exceeding  the  amount  of 
the  price  so  agreed  to  be  paid  for  the  feeding,  or  if  any  part  of 
such  price  has  been  paid,  exceeding  the  amount  remaining  unpaid." 
Moreover,  the  owner  of  the  stock,  who  at  common  law  would  bo 
subject  to  the  common  loss  of  third  persons,  has  a  special  statutory 
privilege,  it  being  further  enacted  that  "it  shall  bo  lawful  for  him  to 
redeem  the  stock  at  any  time  before  it  is  sold  {z)  by  paying  to  the 
distrainer  a  sum  equal  to  such  price  as  aforesaid,"  and  that  "any 
payment  so  made  to  the  distrainer  shall  be  in  full  discharge  as 
against  the  tenant  of  the  like  amount  which  would  be  otherwise  due 
from  the  owner  of  the  stock  to  the  tenant  in  respect  of  the  price  of 
the  feeding."  A  proviso  is  added  that  so  long  as  any  portion  of  the 
stock  shall  remain  on  the  holding,  the  right  to  distrain  such  portion 
shall  continue  to  the  full  extent  of  the  price  agreed  to  be  paid  (or  of 
the  part,  if  any,  remaining  unpaid),  for  the  feeding  of  the  whole. 


Distress  must 
be  between 
Sunrise  and 
Sunset. 
Tulton  V. 
Darke. 


Sect.  10. — Proceedings  in  Distress. 
(a)    W/ien  to  he  made. 

A  distress  for  rent  cannot  be  made  after  sunset  and  before  sunrise, 
however  light  it  may  be  (a) — because  the  tenant  would  not  have  any 
notice  to  make  a  tender  of  his  rent,  which  possibly  he  might  do  in 
order  to  prevent  the  distress  {b).  It  seems  doubtful  whether,  for 
the  purposes  of  a  distress,  sunrise  commences  with  the  first  beams 
of  the  sun  above  the  horizon,  or  when  the  middle  of  the  sun  is  upon 
the  horizon,  or  when  the  sun  has  completely  emerged ;  "  persons 
who  distrain  should  bear  in  mind  that  a  distress  is  to  be  made  in  the 


(j-)  Jfastn-s  V.  Grmi,  20  Q.  B.  D.  807  ; 
59L.  T.  476;  3G  W.  R.  521. 

(y)  London  and  Yorkshire  Bank  v.  Helton, 
15  Q.  B.  D.  457  ;  54  L.  J.,  Q.  B.  568 ; 
34  W.  K.  31. 

{:)  As  to   time   of  nalo,  see   Sect.    10, 


sub-sect,  (li),  post. 

(«)  Ttifton  V.  Darke  and  Nixon  v.  Free- 
man, 5  H.  &  N.  C47 ;  Xeen  v.  Driest,  4 
H.  &  N.  240,  per  Watson,  B. 

(A)  Gilb.  Distr.  50 ;  Co.  Lit.  142  a  ; 
Ahienhurcjh  y.  Feaple,  6  C.  &  P.  212. 
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I 
daytime  and  they  ought  not  to  go  so  near  the  limits  as  to  raise  any  Ch.XI.Sc.io.  ; 

doubt  on  tlie  subject"  (c).     An    almanack    is   not  evidence  of   the  JXS'JK,  ! 

time  of  sunrise  or  sunset  on  a  particular  day,  nor  will  the  Court  take        made).  i 

judicial  notice  of  such  time(f/).      It  was  ruled  in  one  case,  where  j 

rent  being  dae  to  the  defendant  from  the  plaintiff,  who  was  about  to  j 

remove  her  goods,  the  defendant  entered  the  house  after  sunset,  and  -, 

for  some  hours  prevented  her  from  so  doing,  and  locked  some  of  the 
doors,  that  the  plaintiff  was  entitled  to  a  verdict,  but  only  for  the 
actual  damage  (e),  but  it  seems  that  the  full  value  for  the  goods 
distrained  ought  to  have  been  given  (/). 

It  .is  conceived  that  distress  is  not  "process"  within  the  meaning  Sunday. 
of  the  Sunday  Observance  Act,  1677  (29  Car.  2,  c.  7),  s.  6,  which 
forbids  the  service  or  execution  of  any  wi'it,  process,  warrant,  judg- 
ment or  decree  on  Sunday;  but  a  ruling  by  Mathew,  J.,  apparently 
to  the  contrary  has  been  reported  {g). 

A  distress  cannot  be   made    the    same  day  on    which    the   rent  bistress  rmist     i     ' 
becomes  due,  for   it   is  not   in  arrear  until  the  next  day  (A) .     The  ^^^^j.  ^^^^^        }    \ 
custom  of  a  place  or  an  agreement  between  the  landlord  and  tenant,  I^ay. 
if  there  be  no  ob]  ection  to  it  m  point  of  law,  may  indeed  empower  Mmjo. 
the  landlord  to  distrain  for  it  earlier,  for  convcntio  rincit  legem;  as 
where  a  person  took  a  shop,    and   agreed   to  pay  a   year's  rent  in  | 

advance  (/).     So  where,  by  the  custom  of  the  country,  half-a-year's  ] 

rent  became  due  on  the  day  on  which  the  tenant  entered,  it  was 
held   that   the   landlord   might   distrain    before    the   half-year  had  ; 

expired  (/.•) .     On  the  other  hand,  the  right  to  distrain  may  be  post-  \ 

poncd  by  agreement,  ex.  gr.   until   the   landlord   has   produced   his  | 

receipt  for  the  rent  due  from  him  to  the  superior  landlord  (/) .     So  a  | 

power  of  distress  may  be  granted  qfier  demand  of  the  rent  from  the  j 

tenant  personally,  or  in  some  other  specified  manner  ;  but  where  the  I 

rent  is  to  be  paid,  "  being  lawfully  demanded,"  the  distress  itself  is  a  | 

sufficient  demand  (m). 

At  common  law  a  distress  could  not  have   been  made  after  the  Distress  may 

exi^lration  of  the  lease  («).     But  by  the  Landlord  and  Tenant  Act,  Mo^iS^fSj 

1709  (8  Ann.  c.  14)  Fc.  18  in  the  Statutes  Kevised],  ss.  6,  7,  "any  Loase  Deter- 
mined. 

(c)  TniioHY.  Darke,  and  Mxo>i  y.  Free-  (i)  Jeivier  v.  Clegg,   1  Moo.   &  E.  213;    ^  ^'^•^^-  ^^' 

vian,  supra.  Lee  v.  Smith,  9  Ex.  662.  ®'^"     '  '' 

{d)   Ttitton  V.   Darke,  5   H.    &  N.    647,  {k)  BucMexj  v.  Tayhr,  2  T.   R.   600  ;   1 

649,  per  Pollock,  C.B.  ;   Collier  v.  Nokcs,  R.  R.  554;  IDLeid  v.   Tct/e,   Cowp.  781  ; 

2  C.  &  K.  1013.  Tracei/  v.   TalOot,  6  Mod.  214  ;  Je)iner  v. 

(e)  Lamb  v.  Wall,  1  F.  &  F.  503.  Clegej,  1  Moo.  &  R.  213;  Lee  v.  Smith,  9 

{/)  Ddinondson   v.    Xuttull,    17    C.    B.,  Exch.  662. 
N.  S.  280 ;  Attack  v.  BramivcU,  3  B.  &  S.  (/)  Giles  v.  Spencer,  3  C.  B.,  N.  S.  214  ; 

520  ;  32  L.  J.,  Q.  B.  146.  26  L.  J.,  C.  P.  237. 

{g)    TFcrth   v.    London   and    Westminster  {m)  Browne    v.    Dunncrtj,    Hob.     208  ; 

Loan  Co.,  5  T.  L.  R.  521.  Lvind  v.  Ammery,  Hutton,  23. 

(A)  Duppa  V.   Maijo,    1   Saund.   287 ;    2  («)  Co.    Lit.   47   b  ;    J'ennant's    cnse,    3 

Salk.  578;  Co.  Lit.  47  b,  note  (b)  ;  Bullen,  Co.   R.   64;    Williams  y.  Sliven,   9  Q.  B. 

119  ;  Dibble  v.  Bowater,  2  E.  &  B.  564.  14  ;  Bullen,  120. 

33  (2) 
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Cii.XI.Sc.lO" 

Frocecdinfis  in 

Distress  (whc. 

made) . 


Distress  on 
Part  after 
Lease  deter- 
mined ; 


and  in  case  of 
Death  of 
Tenant,  &c. 


person  or  persons  liaving  any  rent  in  arrear  or  due  npon  any  lease  for 
life  or  lives,  or  for  years,  or  at  will,  ended  or  determined  (o),  may 
distrain  for  such  arrears  after  the  determination  of  the  said  respective 
leases,  in  the  same  manner  as  they  might  have  done  if  such  lease  or 
leases  had  not  been  ended  or  determined :  "  "  provided  that  such 
distress  be  made  within  the  space  oi^six  calendar  months  after  the 
determination  of  such  l^as^^  and  during  the  continuance  of  such 
landlord's  title  or  interest,  and  during  the  possession  of  the  tenant  from 
whom  such  arrears  became  due." 

Before  this  Act,  if  rent  had  been  reserved  payable,  say  at  Lady 
Day  and  Michaelmas,  the  lord  would  have  lost  his  remedy  by  distress 
for  his  last  half-year's  rent ;  for  lie  could  not  have  distrained  for  it 
until  it  was  in  arrear,  and  before  then  the  term  would  have  ended  (7;). 

Where  the  tenant  is  allowed  to  hold  over  part  of  the  demised 
property,  the  landlord  may  distrain  on  that  part  for  arrears  of  rent 
due  in  respect  of  the  whole  (</)  unless  a  new  tenancy  has  been 
created  as  to  the  part  (/') .  .  And  where  the  term  is  prolonged  as  to 
part  by  the  custom  of  the  country  the  landlord  may  distrain  although 
the  sis  months  have  expired  (s).  Nor  does  six  months'  limit 
apply  to  a  case  where  the  landlord  was  a  tenant  for  the  life,  and  the 
term  is  prolonged  till  the  end  of  the  current  year,  under  the  Land- 
lord and  Tenant  Act,  1851  (14  &  15  Yict.  c.  25),  s.  1,  in  lieu  of 
emblements  {t) . 

Where  the  original  tenant  dies  and  his  representative  enters,  the 
landlord  may  distrain  upon  the  latter  within  six  months  after  the 
end  of  the  term  (u).  But  where  a  tenant  at  will  dies  and  his  widow 
remains  in  j^ossession,  no  distress  can  be  made,  because  not  only 
the  tenancy  but  also  the  possession  of  the  tenant  from  whom  the 
arrears  became  due  has  ceased  (.r).  Where  the  tenant  of  a  farm 
remained  a  few  daj^s  after  the  expiration  of  his  term,  and,  after  entry 
by  a  new  tenant,  wont  away,  leaving  a  cow  and  some  pigs,  but  giving 
no  further  intimation  of  a  purpose  to  return  or  to  continue  holding 
any  part  of  the  farm,  it  was  held,  that  the  landlord  could  not  justify 
distraining  the  goods  so  left  for  arrears  of  rent,  under  this  statute, 
inasmuch  as  the  possession  of  the  tenant  had  ceased  (y). 


(0)  Semble,  per  Willes,  J.,  in  Griviivood 
V.  Moss,  42  L.  J.,  C,  P.  at  p.  240,  that 
this  does  not  include  determination  by 
Jorfcitin-e. 

(p)  Co.  Lit.  47  b  ;  Bullcn,  120  ;  Sniith, 
L.  &  T.  222  (.'nd  ed.). 

(-?)  XultnllY.  Staunton,  4  B.  &  C.  51  ; 
6  D.  k  R.  1.35 ;  3  L.  J.,  K.  B.  135 ;  28 
K.  R.  207. 

(r)  Wilkinson  v.  Feci,  [1895]  1  Q.  B 
516  ;  64  L.  J.,  Q.  B.  178  ;  72  L.  T.  151  • 
43  W.  R.  302:   15  R.  213. 


(s)  Bravnn  v.  Ddahay,  1  H.  Blac.  5 ;  2 
R.  R.  696  ;  Knight  v.  Bennett,  3  Bing. 
364  ;  4  L.  J.,  C.  P.  95  ;  28  R.  R.  643  ; 
Griffiths  V.  Ftdeston,  13  M.  &  W.  358. 

(/)  irainrsY.  Welch,  L.  R.,  4  C.  P.  91  ; 
38  L.  J.,  C.  P.  118. 

{u)  Fraithtrriitc  v.  Coolserj,  1  II.  Blac. 
465;  2  R.  R.  807. 

(.r)  Turner  v.  Barnes,  2  B.  &  S.  435  ;  31 
L.  J.,  Q.  B.  170. 

(,'/)   Taylerson  v.  Fetcrs,  7  A.  &  E.  110. 
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n  \     rrrj    u     ^                                    n                                                      Ch.XI.  Sc.lO.  ] 

(b)     W/iat  Arrears  recoverable.                                                 Proceedings  in  ! 
r\    ^          '                   1                           0/                                   111T1'       Distress  hchat 

Only   SIX  years    arrears   of   rent   are   recoverable    by  distress  m       Arrears 

ordinary  eases,  and  if  the  Agricultural  Holdings  Act  applies  (z),  only   -^^'^^^'^''^^^g)-  | 

one  year's  arrears  are  so  recoverable.  j 

By  the  Eeal  Property  Limitation  Act,  1833  (3  &  4  Will.  4,  c.  27),  3  &  4  Will.  4,  \ 


s.  42  :— 


c.  27,  s.  42. 


No  arrears  of  rent  or  of  iuterest  in  respect  of  any  sum  of  money  charged  Only  6  Years' 
upon  or  payable  out  of  any  land  or  rent,  or  ...  .  any  damages  in  respect  Arrears  may 
of  such  arrears  of  rent  or  interest,  shall  be  recovered  by  distress,  action  or 
suit,  but  within  six  years  next  after  the  same  respectively  shall  have 
become  due,  or  next  after  an  acknowledgment  of  the  same  in  writing 
shall  have  been  given  to  the  person  entitled  thereto,  or  his  agent,  signed 
by  the  jierson  by  whom  the  same  was  payable  or  his  agent.  .  .  . 

This  section  applies  to  rents  reserved  on  ordinary  leases  (a).  But 
it  is  well  observed  by  Mr.  Smith  (b)  that  the  power  to  distrain  for 
this  limited  amount  is  not  lost  b>/  reason  of  the  mere  non-paument  of  \ 
rent  for  any  time  short  of  the  period  after  the  lapse  of  which  the 
right  to  recover  the  land  is  gone ;  and  we  shall  see  presently  that, 
although  only  six  years  of  rent  can  be  recovered  by  distress,  twenty 
years'  arrears  may  be  recovered  in  an  action  of  covenant  [c) . 

By  the  Eeal  Property  Limitation  Act,  1874  (37  &  38  Vict.  c.  57),  Real  Property 
s.  1,  it  is  enacted  that—  ^"f'*^o*i°° 

'  Act,  18(4. 

No  person  shall  make  an  entry  or  distress,  or  bring  an  action  or  suit  to 
recover  any  land  or  rent,  but  within  twelve  years  next  after  the  time  at 
which  the  right  to  make  such  entry  or  distress,  or  to  bring  such  action 
or  suit,  shall  have  first  accrued  to  some  j^erson  through  whom  he  claims  ; 
or  if  such  right  shall  not  have  accrued  to  any  person  through  whom  he 
claims,  then  within  twelve  years  next  after  the  time  at  which  the  right  to 
make  such  entry  or  distress,  or  to  bring  such  action  or  suit,  shall  have 
first  accrued  to  the  person  making  or  bringing  the  same. 

It  has  been  established  by  authority,  that  the  repealed  second 
section  of  the  Eeal  Property  Limitation  Act,  1833  (3  &  4  Will.  4, 
c.  27),  with  which  the  above  section  is  substantially  identical,  except- 
ing that  the  period  of  twelve  is  substituted  for  the  period  of  twenty 
years,  does  not  apply  to  rent  reserved  on  a  demise  (which  is  a  mere 
incident  to  the  reversion),  but  to  rents  wherein  a  distinct  estate  may 
be  had  independently  of  any  title  to  the  land  out  of  which  the 
rent  issues  (f/),  ex.  gr.  an  ancient  quit  rent  (e),  or  a  fee  farm  rent 

(;:)  Ante,  Sect.  5,  and  infra,  p.  518.  (1830),  2  Bing.  N.  C.  679. 

(n)  Ilumfrty   v.    Gery,    7    C.    B.    567;  [d)   Grant   \.   EUis,    9  M.    &  W.    113; 

ilfa?i«i;;y  V.  P^f/^s,  10  Exch.  59.  Archhold  v.    ScuUy,    9    H.    L.    360.     See 

{b)  Smith,  L.  &  T.   (2nd  ed.,   p.    190),  criticism   of  the  decisions  in  the  Jurist 

citing  Doe  v.  Oxcnham,  7  M.  &  "W".  131.  Newspaper,  9  Jur.,  N.  S.,  Pt.  II.,  p.  315. 

(c)  Post,  Ch.   XIII.,   Sect.    1,  "Action  {c)  Given  x.De  Bcauvoir,   16  M.  &  "W", 

on  Covenant  for  Eent;"   Faget  v.  Foley  517;  5  Esch.  166. 
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reserved  in  letters  patent  (/).  The  riglit  to  distrain,  therefore — for 
six  years'  arrears — subsists  as  long  as  the  relation  of  landlord  and 
tenant  subsists,  and  for  the  whole  length,  however  long,  of  a  term 
created  by  deed,  notwithstanding  the  non-payment  of  tlie  rent  for 
any  number  of  years  {g) .  • 

If  the  Agricultural  Holdings  Act,  1883  (46  &  47  Yict.  c.  61), 
applies  {h),  only  one  year's  arrears  of  rent  are  recoverable  by  distress. 
For,  by  sect.  44  of  that  Act — 

It  shall  not  be  lawful  for  any  landlord  entitled  to  the  rent  of  any  hold- 
ing to  Avhich  this  Act  applies  [see  p.  382,  ante]  to  distrain  for  rent 
wliich  ])ocame  due  iu  respect  of  such  holding  more  than  one  year  before 
the  lualving  of  such  distress. 


Deferring-  of 
Collection  by 
'*  ordinary 
course  of 
Dealin-r." 


But  in  order  to  provide  for  the  continuan(!e  Avithout  loss  to  the 
landlord,  of  the  very  common  practice  of  deferring  the  collection 
of  rents  from  the  day  at  Avhich  they  became  due  to  a  day  later 
by  a  quarter  or  half-year  than  such  day,  tlio  important  proviso  is 
added  that — 

Where  it  appears  tliat  according  to  the  ordinary  course  of  dealing 
between  the  landlord  and  tenant  of  a  holding,  the  payment  of  the  rent 
of  such  holding  has  been  allowed  to  be  deferred  until  the  expiration  of  a 
quarter  of  a  year  or  half  a  year  after  the  date  at  which  such  rent  legally 
became  due,  thenybr  the  purpose  of  this  section  the  rent  of  such  holding 
shall  be  deemed  to  have  become  due  at  the  expiration  of  such  quarter  or 
half-year  as  aforesaid,  as  the  case  may  be,  and  not  at  the  date  at  which  it 
legally  became  due. 


Bull,  Ex 
parte. 


The  words  "  for  the  purpose  of  this  section "  are  important  as 
showing  that  the  proviso  does  not  turn  the  deferred  date  into  a  legal 
date  absolutely,  but  merely  for  the  piu'pose  of  fixing  tlie  time  for  a 
distress,  and  it  has  been  expressly  held  in  Bull,  Ex  parte,  Bcw, 
In  re  (i),  that  the  landlord  may  distrain  for  rent  legally  due  but  not 
yet  payable  according  to  the  ordinary  course  of  dealing,  and  ako  for 
rent  legally  due  more  than  a  year,  but  payable  less  tlian  a  year 
previously,  although  the  total  amount  distrained  for  exceeds  one  year's 
rent.  With  regard  to  the  exact  periods  of  quarters  and  half-years,  it 
seems  that  if  a  longer  period  than  these  shall  have  been  allowed,  the 
landlord  will  be  able  to  count  from  the  end  of  the  quarter  or  half- 
year  forming  part  of  such  longer  period,  but  that  if  a  shorter  period 
shall  have  been  allowed,  such  -shorter  period  cannot  bo  taken  into 
account  at  all. 


(/)  numfrey  v.  Genj,  7  C.  B.  567. 

((7)  See  Grant  v.  JEHU,  9  M.  &  W.  113  ; 
Doe  d.  Davey  v.  Oxenhaiit,  7  M.  &  "W.  131. 


(/()  Ante,  Sect.  5 ;  and  see  p.  382,  ante. 

(t)  Bull,  Ex  partr,  llcw,  In  re,  18  Q.  B. 
D.  642  ;  56  L.  J.,  Q.  B.  270  ;  56  L.  T. 
571  ;  35  W.  R.  455  ;  4  M.  B.  K.  54. 
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Ch.XI.Sc.10. 
(c)    Wliere  Distress  must  be  made.  Frocccdings  in 

Bistress 

By  the  Statute  of  Marlebridge  (52  Hen.  3,  e.  15),  "it  shall  be  ^""^'^'"^ "'"^^^- 
lawful  for  no  man  from  henceforth  for  any  manner  of  cause  to  take  ^'^J^^^-  ^' 
distresses  out  of  Ms  fee,  nor  in  the  king's  highway,  nor  in  the  common 
street,  but  only  to  the  king  and  his  officers  having  special  authority  to 
do  the  same." 

As  a  general  rule  the  distress  must  be  made  on  the  land  from  Distress  must 
whence  the  rent  issues,  and  not  elsewhere  (A-) ,  except  in  the  case  of  ^^^  ^f  which 
the  king  (or  queen  regnant),  who  may  distrain  on  any  of  his  tenant's  Kent  issues. 
lands   wherever   situate  (/),  and   except   in   the   case   of   fraudulent 
removals  ( w) ,  and  distresses  for  gale  rents  of  quarries  in  the  Forest  of 
Dean  {n).     A  further  important  exception,  that  the  parties  may  by  DanidY. 
agreement  arrange  for  a  right  of  distress  upon  land  other  than  that  Stepney. 
out  of  which  the  rent  issues,  appears  to  have  been  assumed  to  be  legal      j 
by  the  Exchequer  Chamber  in  Daniel  v.  Ste^^ney  (o). 

Where  two  pieces  of  land  are  let  by  two  separate  demises,  although  Two  separate 
both  are  contained  in  one  deed,  a  joint  distress  cannot  be  made  for  I>emises,  &c. 
them  ;  as  that  would  be  to  make  the  rent  of  one  issue  out  of  the 
other  {p).     Where  a  single  rent  issues  out  of  land  in  the  occupation 
of  several  tenants,  a  distress  may  be  made  for  the  whole  amount  upon 
the  land  of  any  one  of  them  {q). 

The  distress  may  be  made  upon  auu  part  of  the  land,  as  the  entire  Distress  on 
rent  issues  out  of  the  whole  and  every  part  (/•).     Where  the  tenant  of  -^^'^*- 
a  farm  holds  over  part  of  it  after  the  expiration  of  the  term,  pursuant 
to  some  clause  in  the  lease  or  the  custom  of  the  country,  a  distress 
may  be  made  on  that  part  for  all  the  arrears  within  six  months  after 
the  expiration  of  the  tenancy  («). 

Where  A.  demised  to  B.  a  wharf,  next  the  Eiver  Thames,  described 
by  abutments,  together  with  all  ways,  paths,  passages,  easements, 
profits,  commodities  and  appurtenances  whatsoever  to  the  said  wharf 
belonging;  and  by  the  indenture  the  exclusive  use  of  the  land  of  the 
Eiver  Thames  opposite  to  and  in  front  of  the  wharf  between  high  Barges 
and  low  water  mark,  as  well  when  covered  with  water  as  dry,  for  the  amUow  ^° 
accommodation  of  the  tenants  of  the  wharf,  was  demised  as  appur-  Water  Mark. 

(A-)  Co.  Lit.   161   a  ;    Gilb.  Distr.  40  ;  (p)  Sogers  v.  Birhnire,  2  Stra.  1040  ; 

BuUeu,   124  ;  Com.  Dig.  Distress  (A.   3),  Rep.  temp.  Hardw.  245. 

(B.   1)  ;   Ca2)el  v.   Buszard,   6  Bing.   150  ;  (?)  1   Roll.    Abr.    671  ;    Bullen,    125  ; 

Smith,  L.  &T.  211  (2nd  ed.).  Woodcock  y.    Tdterton,    12    W.    R.    685, 

11)  2   Inst.    132;    Com.    Dig.   Bistress  ^•^-           „.      ...    ^.  ,       ,.    „.    -r,   „ 

(A   3)  ;  Smith,  L.  &  T.  211  (2nd  ed.).  ,    (/)  Com  Dig.  tit.£»s  ;m(A.  o) ;  Bullen, 

,    /'      ,        '          ,    ,,v         ,,-  \2b\  Woodcock  y.  Tdterton,  &\x^rs.. 

(m)  Post,  sub-sect,  (f),  p.  527.  (^)  Xutfall  v.  Staunton,  4  B.  &  C.  51  ; 

(«)  59  Geo.  3,  c.  86,  s.  7.  28  R.  R.  207  ;  Bcavan  v.  Delahay,  1  H. 

(o)  Daniel  v.  Stepney,  L.  R.,   9  Exch.  Blac.  5  ;  2  R.  R.  696;  Knight  v.  'Bennett, 

185  ;  see  further  on  this  point,  p.   469,  3  Bing.  361  ;  4  L.  J.,  C.  P.  94  ;  28  R.  R. 

ante.  640. 
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tenant  to  the  wliarf,  but  tliQ  land  itself  between  high  and  low  water 
mark  was  not  demised  ;  it  was  held  that  the  lessor  could  not  distrain 
for  rent  in  arrear  barges  the  property  of  B.  lying  in  the  space  between 
high  and  low  water  mark,  and  attached  to  the  wharf  by  ropes  {t). 

But  where  a  tenant  rented  a  stable,  and  was  in  the  habit  of  keeping 
his  cart  on  a  part  of  the  road  adjoining  the  stable,  which  had  been 
paved  for  that  purpose  by  his  landlord  ;  held,  that  a  distress  for  rent 
might  be  made  of  the  cart  whilst  on  the  paved  part  of  the  road,  which 
must  be  considered  as  part  of  the  demised  premises  (no- 
where lands  Ij'ing  in  different  counties  are  held  under  one  demise 
at  one  entire  rent,  a  distress  may  be  lawfully  taken  in  either  county 
for  the  whole  rent  in  arrear,  and  chasing  a  distress  over  is  a  con- 
tinuance of  the  taking :  but  where  the  counties  do  not  adjoin,  a 
distress  cannot  be  chased  out  of  one  county  into  the  other  (./•) . 

By  the  Statute  of  Marlebridge  (52  Hen.  3,  c.  15)  no  person  can 
make  a  distress  on  the  highway,  it  being  privileged  for  the  con- 
venience of  passengers  and  the  encouragement  of  commerce  (y)  ;  but 
it  would  seem  that  where  a  farm  adjoins  a  highway,  goods  standing 
in  the  highway,  within  the  middle  of  it,  and  on  that  part  of  it  next 
the  demised  premises,  may  be  distrained  {z) .  If  the  landlord  or  his 
agent  come  to  distrain  cattle  which  he  sees  upon  the  land,  and  the 
tenant  or  any  other  person  drives  the  cattle  off  the  land,  the  landlord 
or  his  agent  may  then  follow  them  and  distrain  them,  even  on  the 
highway :  but  if  he  have  no  view  of  the  cattle  whilst  on  the  land, 
although  tlie  tenant  drive  them  off  purposely  to  prevent  a  distress ; 
or  if  the  cattle  themselves,  after  the  view,  go  out  of  the  fee,  or  the 
tenant  or  any  other  person,  after  the  view,  remove  them  for  any 
other  purpose  than  that  of  preventing  a  distress ;  in  these  cases  the 
landlord  or  his  agent  cannot  distrain  them  {a) .  Cases  of  fraudulent 
removal  to  avoid  a  distress  are  considered  hereafter  {b). 

By  the  Distress  for  Rent  Act,  1737  (11  Geo.  2,  c.  19),  s.  8,  land- 
lords are  enabled  to  take  as  a  distress  for  rent  any  cattle  or  stock 
belonging  to  their  tenants  depasturing  upon  any  common  appendant 
or  appurtenant  or  in  any  way  belonging  to  the  premises  demised. 
This  enactment  does  not  extend  to  a  distress  for  a  rent-charge  (c). 


(l)  Capel  V.  Buszard,  G  Bing.  150  ;  3  Y. 
&  J.  344  ;  8  B.  &  C.  Ill  ;  32  R.  E,  359, 
361 ;  Ballen,  124. 

(«)  Gillingham  v.  Gwyer,  10  L.  T.  640, 
per  Lush,  J. 

[x)  Walter  v.  Rumball,  1  Ld.  Eavm.  55  ; 
12  Mod.  77  ;  1  Salk.  247. 


(y)  Co.  Lit.  160  b  ;  Gilb.  Distr.  61  ; 
BuJIen,  125. 

iz)  Hodges  v.  Laivrcnce,  18  Just.  Peace, 
347,  Ex. 

(«)  Co.  Lit.  161a;  2  Inst.  132  ;  Clement 
V,  Mtlncr,  3  Esp.  95  ;  Bullen,  125,  126. 

[b)  Sect.  10  (e). 

[c)  BuUen,  126. 
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(d)   Of  the  Jlode  of  a  Distress,  and  of  Certificated  Bailif.  Ch.  XI.Sc.io. 

.     ,.  1        •  1         1        -1  Proceedings 

A  distress  may  be  made  either  by  the  landlord  himself,  or,  as  is  iiow    {Certificated 

the  usual  practice,  by  his  authorized  agent  or  bailiff  {d).     The  Statute      ^"'^''^^' 

of  Westminster  2nd  (13  Edw.  I,  stat^l,  e.  37),  which  enacts  that  no  ^^J^7" 
distress  shall  be  taken  except  by  bailiffs  "  sworn  and  known,"  does  Bailiff"t7 
not  apply  to  distresses  taken  for  rent  in  arrear  (^).     It  would  seem  ^'^'^^^°- 
that  an  infant  cannot  be  a  bailiff  (/).     A  j^erson  employed  as  a  dis- 
training broker,  if  engaged  in  the  service  6f  the  landlord  only,  and 
paid  a  salary  by  him,  is  a  servant  within  the  meaning  of  the  Larceny 
Act,  1861  (24  &  25  Vict.  c.  96),  s.  67,  and  may  be  found  guilty  of 
embezzlement  [g). 

If  the  landlord  does  not  himself  distrain  in  person,  the  distress  must  Distress  by 
be  levied  by  a  certificated  bailiff.     For  it  is  enacted  by  sect.  7  of  the  bS"''^''''^ 
Law  of  Distress  Amendment  Act,  1888  (51  &  52  Yict.  c.  21),  repeal- 
ing and  re-enacting,  with  amendments,  sect.  52  of  the  Agricultural 
Holdings  Act,  1883,  which  applied  to  agricultural  holdings  only,  that 
"  no  person  shall  act  as  a  bailiff  to  levy  any  distress  for  rent  unless  he 
shall  be  authorized  to  act  as  a  bailiff  by  a  certificate  in  writing  under 
the  hand  of  a  county  eom-t  judge"  {h),  which  by  sect.  1  of  the  Law 
of  Distress  Amendment  Act,  1895  (58  &  59  Vict.  c.  24),  may  at  any 
time  be  cancelled  or  declared  void  by  a  judge  of  that  County  Coui^t. 
It  has  been  held  that  the  managing  director  of  a  brewery  company  Mana"-er  of 
was  a  bailiff  of  the  company  within  this  section,  so  as  to  requii-e  a  Company, 
certificate  {i). 

A  certificated  bailiff  may,  by  sect.  7  of  the  Act  of  1888,  be  removed 
by  the  judge  for  extortion  or  misconduct,  and  nothing  in  the  section 
exempts  him  from  any  other  penalty  or  proceeding  for  extortion  or 
misconduct. 

It  is-provided  by  the  same  section  that  "  if  any  person  not  holding  Effect  of  Levy 

a  certificate  under  this  section  shall  levy  a  distress  contrary  to  the  ^^  Uncertifi- 
p,,  ..,,,  ,*^.  ,  "^  cated  Bailiil. 

provisions  of  this  Act,  the  person  so  levying,  and  any  person  who 

has  authorized  him  so  to  levy,  shall  be  deemed  to  have  committed  a 
trespass,"  and  it  is  added  by  sect.  2  of  the  Act  of  1895  that  he  shall, 
without  prejudice  to  any  civil  liability,  be  liable  on  summary  con- 
viction to  a  fiue  not  exceeding  10/.,  the  evidence  of  himself  and  his 
wife  being  admissible  by  sect.  5  of  that  Act  on  the  hearing  of  the 
charge  against  him. 

[d)  Smitli,  L.  &  T.  222  (2ncl  ed.)  ;  64  L.  J.,  Bank.  331,  it  had  been  held,  on 
Bullen,  129.  the  repealed  sect.  52  of  the  Act  of  1883, 

(e)  Begbie  v.  Hayne,  2  Bing.  N.  C.  121 ;  where  the  words  were  "  judge  of  a  county 
2  Scott,  193 ;  1  Hodges.  266 ;  4  L.  J.  court,"  that  the  certificate  of  any  county 
(N.  S.),  C.  P.  308  ;  42  R.  R.  549;  Child  court  judge  was  sufficient;  and  rule  4 
V.  Chamberlain.  6  C.  &  P.  213.  (infra)  is  expressly  to  this  effect. 

(/)   CuckscnY.  Winter, 'IMan.k'R.ZlZ.  (i)  Hogarth  y.  Jennings,  [1892]   1  Q    B 

[g)  lieg.  V.  Flanagan,  10  Cox,  C.  C.  561.        907  :  61  L.  J.,  Q.  B.  6Ul ;   66  L.  T.  821  •' 
{h)  In  Sanders,  In  re,  Ex  t^nrle  Sergeant,       40  W.  R.  517— C.  A.  "         ' 
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It  is  conceived  that  if  a  landlord  choose  to  levy  liimself ,  there  is 
nothing  in  tho  section  to  prevent  an  nucertificatcd  bailiff  working 
out  the  distress  by  sale. 

An  isolated  transaction,  as  well  as  engaging  in  the  business  gene- 
rally, seems  to  bo  within  the  section. 

Tlie  certificate,  by  the  same  7th  section  of  the  Act  of  1888,  "  may 
be  general  or  apply  to  a  particular  distress  or  distresses,"  and  may  be 
granted  in  such  manner  as  may  be  prescribed  by  rules  of  the  Lord 
Chancellor  made  under  sect.  8  of  the  Act,  sect.  7  providing  that  a 
County  Com't  registrar  may  grant  certificates  where  authorized  by  the 
rules  to  do  so.  The  present  (February,  1898),  rules,  which  were 
made  in  1889  and  1895,  and  are  printed  in  full  in  the  Appendix  to 
this  book,  provide  (inter  alia)  that  any  practising  solicitor  on  paying 
the  prescribed  fee  is  to  be  entitled  to  either  a  general  or  special  certi- 
ficate, and  that  such  certificate  may  also  be  granted  to  any  fit  and 
proper  person  and  "  shall  authorize  the  bailiff  named  in  it  to  levy  at 
any  place  in  England  or  "Wales  "  ;  also  that  a  special  certificate  may 
be  granted  by  the  judge  or  registrar,  but  a  general  certificate  only 
by  the  judge  in  person ;  also  that  a  general  certificate  shall,  unless 
previously  determined,  have  effect  until  the  1st  of  February  next 
after  the  expiration  of  twelve  months  from  the  granting  thereof  ;  also 
that  a  list  of  bailiffs  holding  certificates  shall  be  made  on  every  1st  of 
February,  and  exhibited  in  every  Court. 

Before  the  Act  the  landlord  was,  at  common  law,  personally  re- 
sponsible for  all  irrccjular  acts  committed  by  his  bailiff  in  the  making 
of  a  distress :  ex.  gr.  for  distraining  goods  to  an  excessive  amount ;  for 
selling  without  five  days'  notice  ;  for  selling -s^ithout  a  proper  appraise- 
ment ;  for  not  selling  for  the  best  price  ;  for  making  extortionate 
charges ;  for  not  leaving  the  overplus  in  the  hands  of  the  sheriff, 
under-sheriff  or  constable  ;  and  the  like  (/•).  But  the  landlord  was 
not  liable  for  ilkgal  acts  committed  by  his  bailiff,  not  authorized  by 
the  wan-ant  of  distress  or  otherwise  {/),  especially  where  he  dis- 
claimed such  acts  immediately  they  came  to  his  knowledge  (ni),  though 
a  sliglit  recognition  by  the  landlord  of  what  had  been  illegally  done 
on  his  behalf  might  amount  to  an  adoption  and  ratification  of  such 
illegal  acts,  and  so  render  him  personally  liable  for  them  (»). 

Tlie  Act  does  not  anywhere  expressly  relieve  the  landlord  from  his 
common  law  liability,  and  it  is  conceived,  though  with  some  doubt, 
that  it  does  not  impliedly  relieve  him  from  it,  so  that  he  will  be 


(A-)  Bander  v.  Loiwijne,  5  C.  B.,  N.  S. 
530  ;  28  L.  J.,  C.  V.  103  ;  Ward  v.  Shew, 
9  Bing.  608;  2  L.  J.  (N.  S.),  C.  P.  58; 
25  R.  R.  CIO;  Dauc  v.  Cloud,  11  L.  T. 
155. 


(l)  Freeman  v.  Eoshcr,  13  Q.  B.  780. 

(w)  Hurry  v.  Hickman,  1  Moo.  &  R.  12G. 

(«)  Ilaschr  v.  Lemognc,  5  C.  B.,  N.   S. 
530;  28  L.  J.,  C.  P.  103. 
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liable  for  the  iiTegular  tliougli  not  for  the  illegal  acts  of  a  bailiff  Ch.  XI.Sc.lo. 
certificated  by  the  Coiu't.  Froccedings 

And  it  would  seem  to  follow  that,  as  was  held  (o),  before  the  Act,  Sdiiiff)''.' 
in  a  case  where  a  bailiff  charged  the  tenant  with  costs  beyond  those  Liability  of 
allowed  by  the  Distress  (Costs)  Act,  1817  (57  Geo.  3,  c.  93)   (post,  ^^"^^'^^"^    ^ 

Ciii\iiii  p  recoup  Land- 

bect.  11),  a  landlord  may  recover  from  the  bailiff  compensation  paid  lord  Compen- 
by  the  landlord  to  the  tenant  for  an  excessive  distress  by  the  bailiff.     Te^anffor  ^° 

Excessive 
\  Distress, 

(e)   The  Distress  Warrant. 

Where  the  bailiff  distrains  he  should  properly  have  a  warrant  or  Distress 
authority  in  writing  from  his  employer,  which  is  commonly  called  a  Warrant, 
"warrant  of  distress"  or  a  "distress  warrant"  (79).      The  warrant 
did  not  require  a  stamp  under  the  old  Stamp  Acts  (</),  nor  does  it  No  Stamp, 
under  the  Stamp  Act,  1891.     One  of  several  joint-tenants  may  sign  Joint  Tenants 
a  warrant  of  distress,  and  appoint  a  bailiff  to  distrain  for  rent  due  to  ^nd  Tenants 
all,  if  the  others  do  not  forbid  him  :    and  if,  when  applied  to,  they  ""    ''°™°°' 
merely  decline  to  act,  that  will  not  prevent  him  from  proceeding  (r). 
Tenants  in  common  may  distrain,  each  for  his  own  share,  but  have 
no  implied  authority  to  distrain  for  each  other  :   they  may,  however, 
join  in  a  warrant  to  distrain  for  rent  due  to  all  of  them  (s)  :    copar- 
ceners are  more  like  joint-tenants;    either  they  should  all  sign  (i^), 
or  any  one  may  sign  on  behalf  of  herself  and  the  others  {u).     So  one 
of    several    co-heirs   in   gavelkind    may   sign   the   distress   warrant 
on  behalf  of  himself  and  his  co-heirs  without  express  authority  from 
them  {u). 

A  mortgagor,  who  is  permitted  to  remain  in  possession  and  to  Mortgagor. 
receive  the  rents  aiid  profits,  has  implied  authority  to  distrain  for 
the  arrearrs  as  the  bailiff  or  agent  of  the  mortgagee ;    and  he  may  so 
justify  the  distress  notwithstanding  he  took  it  in  his  own  name  as 
for  rent  due  to  himself  (,r) . 

A  man  may  distrain  without  any  express  previous  authority  ;  and  Ratification  of 
if  he  afterwards  obtain  the  assent  of  the  person  .in  whose  rio-ht  the  -'^yt^ofity  to 
distress  was  made,  such   assent   will  be   equivalent   to   a   previous 
command,  and  will  have  relation  to  the  time  of  the  distress  taken  (/y). 
Where,  in  replevin  against  a  broker,  it  is  proved  that  the  landlord 
employs  the  solicitor  to  defend  the  broker,  that  is  sufficient  evidence 

(0)  Megson  v.  Mapkton,  49  L.  T.  744.  («)  Lergh  v.  Shepherd,  2  Brod.  &  B.  405  ■ 

(p)  feee  forms,  Appendix  D.,  No.  1.  23  R.  R.  516;  ante,  p.  482 

{q)  Pylc  V.  Partridge,  15  M.  &  W.  20.  ,  ,    ^ 

(r)  Robinson  v.  Hoffman,   4   Bin'r     562  •  W   ^''^"^  v.  Bunt,  9  Exch.  14  ;   ^ncUv. 

3    C.    &  P.    234  ;    29   R.    R     627°'  ante'  ^'"^^''  ^^  ^-  ^^  ^'-  S-  ^'^l  ;  S2  L.  J.,  C.  P. 

p.  481.                                                              '  117. 

W  Ante,  p.  481  ;  Bullen,  4S  (^)  Qilb.    Distr.    32  ;    Bro.    Abr.    tit. 

[t)    Stedman    y      Fagr,     1    Salk.     390;        Trai-crse,   3 ;  Lamb  v.  uVills,  i  Mod    378- 
Jlorne  v.  Zctcm,  1  Ld.  Raym.  639.  TrcviUian  v.  Fine,  11  Mod    112 
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of  the  broker's  aiitliority  to  distrain  in  the  absence  of  any  written 
■warrant  (;;).  So  where  a  distress  was  made  in  the  name  of  a  person 
who  was  dead,  a  recognition  of  it  by  the  executor  was  hold  good  [a). 
Where  a  warrant  of  distress  was  addressed  to  Messrs.  T.,  or  their 
agent,  and  tlieir  clerk  erased  the  name  of  T.  and  substituted  that  of 
W.,  by  whom  the  distress  was  made,  and  the  landlord's  agent  who 
had  signed  the  warrant  knew  of  the  distress  being  so  made,  and 
communicated  with  W.  respecting  it :  it  was  held,  that  the  employ- 
ment of  W.  was  sufficiently  authorized  by  the  agent  to  make  the 
latter  liable  on  an  indemnity  given  by  him  to  T.  {h). 

Generally  speaking,  a  warrant  of  distress  creates  an  express  or 
implied  indemnity  to  the  bailiff  and  his  assistants  against  actions  (in 
any  form)  which  are  maintainable  on  the  ground  that  the  landlord 
had  no  legal  right  to  distrain.  But  the  indemnity  does  not  extend 
to  illegal  acts,  nor  to  those  irregular  acts  for  which  the  landlord  is 
responsible  to  the  tenant  {c).  On  the  contrary,  the  landlord  has  a 
remedy  over  against  the  bailiff  for  any  loss  or  damage  he  may  have 
sustained  by  reason  of  such  negligence  or  misconduct  {d).  Where  a 
landlord  gave  authority  to  a  broker  to  distrain  the  goods  of  his 
tenant,  and  an  indemnity  against  all  costs  and  charges  that  he 
might  be  at  "  on  that  account,"  and  upon  making  the  distress,  the 
broker's  men,  being  told  by  the  son  of  the  tenant  that  a  cask 
contained  spent  liquor  of  no  value,  took  the  cask  to  pieces  and  let 
the  liquor  run  off,  when  in  fact  it  was  cochineal  dye  belonging  to  a 
third  person,  who  for  wasting  it  recovered  damages  in  trover  against 
the  broker :  it  was  held,  that  he  coidd  not  recover  the  amount  of 
those  damages  from  the  landlord  in  an  action  on  the  indemnity ; 
and  that  such  an  indemnity  could  apply  only  to  such  cases  where 
the  distress  was  illegal,  because  the  landlord  had  no  right  to 
distrain  (c).  Where  the  landlord's  agent  employed  a  broker  to  levy 
a  distress  on  the  premises  of  an  auctioneer,  and  urged  him  to  make 
the  levy  forthwith,  as  there  was  a  large  quantity  of  fm-niture  in  the 
auction  room,  and  by  the  warrant  he  directed  him  to  distrain  the 
several  goods  and  chattels  on  the  premises,  whereupon  the  broker 
seized  all  the  goods,  but  some  of  them  turned  out  to  be  privileged 
from  distress :  it  was  held,  that  an  indemnification  of  the  broker 
was  implied  to  be  given  by  the  agent  (/)  ;  though  in  ordinary  cases 
a  broker  who  takes  privileged  goods  cannot  look  for  an  indemnity 
from  his  em^iloyer  (/ ) .     Where  the  warrant  of  distress  contained  the 


(2)  Duncan  v.  M-dhha,n,  3  C.  k  P.  172. 
(a)    Whiicheud\.  Taylor,  10  A.  k  E.  210. 
(A)    Toplis  V.  Granr,  b  Bing'.  X.  C.  G36 ; 
7  Scott,  620;  50  R.  R.  811. 
(c)  Ante,  p.  622. 


[d)  2  Chit.  PI.  503  (7th  ed.). 

[i]  Draper  v.  Thompson,  4  C.  &  P.  84. 

( /■)   TopUs  V.  Grane,  5  Biug.  N.  C.  636  ; 
60  R.  E.  814. 
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following  clause  : — "  And  for  j'our  so  doing  this  shall  be  jour  suffi-  Ch.XI.Sc.io. 
cient  warrant  and  authority  and  indemnification  against  all  costs  and  '^''"j^^Ss  *'* 
charges  in  respect  of  any  law  expenses,  action  or  actions,  that  may      {Distress 
arise,  as  well  as  any  other  and  all  other  charges  or  expenses  which 


you  or  your  agent  may  be  at  or  be  brought  against  you  or  your  agent 
on  this  account  :  "  it  was  held,  that  the  indemnity  extended  to  the 
costs  of  defending  an  action  of  trover  wrongfully  brought  by  the 
tenant  (who  admitted  the  temancy  and  the  rent  being  due)  against  the 
landlord's  agent  for  goods  taken  under  the  distress,  in  which  action 
the  tenant  was  nonsuited  (</). 

The  outer  door  of  the  tenant's  house  cannot  lawfully  be  broken  Outer  Door 
open  in  order  to  make  a  distress  Ui)  ;  but  if  the  outer  door  be  open    ™^y  °°*  ^® 

J-  ...  ,  broken  open. 

the  person  distraining  may  enter  into  the  house  (/)  and  may  also  semaijne's 

justify  breaking  open  an  inner  door  or  lock  to  find  any  goods  which  «'***• 

are  distrainable  (/.•).      But   though   the   sheriff   may  (/),  the   person 

distraining  may  not,  break  open  a  barn  or  outhouse  (?;?),  as  was  held 

in  Brown  v.   Glenn  [m),  where  the  door  of  a  stable  not  within  the 

curtilage  was  broken  open  and  the  horses  therein  seized  for  rent ; 

and  Lord  Coke  in  the  Institutes  lays  down  that  the  person  distraining 

may  not  break  open  gates  or  break  down  enclosiu"es  {)i).     The  cases 

on  this  point  were  reviewed  by  Bowen,  L.J.,  in  American    Concen-  f;^^^*^^/^'^ 

tmted  Must  Co.  v.  Hendry  (o).     There  the  plaintiffs  were  sub-tenants  -^/^"-^  Co.  v. 

of   two  warehouses  and  an  enclosed  yard,  forming  part  of  larger  Review  of 

premises  demised  to  a  tenant.     The  head  landlord's  broker  peaceably  1^^^^^  ^^1  ^ 
.  .  1     •      •  1  •  1    1  1  Bowen,  L.J. 

entered  the  demised  premises  through  a  building  which  had  not  been 

sub-let,  and  therefrom  eventually  entering  the  yard  of  the  sub-tenants, 

broke  open  the  door  of  one  of  the  sub-let  warehouses  and  distrained 

upon  the"goods  therein  for  rent  due  to  the  head  landlord.     Bowen, 

L.J.,  who  tried  the  case  without  a  jury,  held  that  the  fact  that  the 

broken  door  of  the  warehouse  was  not  one  of  the  outer  enclosures  of 

the  whole  premises  demised  was  immaterial  if  it  was  the  outer  door 

of  the  warehouse,    and   that   the  distress  was   illegal.      The  Court 

of  Appeal  affirmed  this  judgment,  treating  the  question  as  a  clear 

one  of  fact. 

But  the  distrainer  may  climb  over  a  fence  and  so  gain  access  to  Climbing  over 

the  house  by  an  open  door  (;?)  or  window  ('/) ;  lie  may  also  open  the 

{ci)  Ibhctt  X.  Be  la  Salle,  6  H.  &  N.  233  ;  [o]  American    Concentrated  Must    Co.  v. 

30  L.  J.,  Ex.  44.  Jhndnj.  62  L.  J.,  Q.  B.  388  ;  68  L.  T. 

(A)  See  the  notes  to  Semaiiuc's  case,  a  742;  5R.  33o,n. — C.  A.,  affirming  Bowen, 

case  of  execution  by  the  sheriti,  1  Smith,  L.J. 

L.  C.  [p)  Eldridge  v.  Stacey,  15  C.  B.,  N.  S. 

(()  Semaijne's  case,  supra.  458  ;   12  W.  E..  51. 

{k)  Broivmng  v.  Bann,  Bull.  N.  P.  81  (e).  (?)  Long  v.  Clarke,  [1894]  1  Q.  B.  119  ; 

{I)  Benton  v.  Browne,  1  Sid.  181.  63  L.  J.,  Q.   B.    108  ;   69  L.  T.  654;   42 

{m)  Brown  v.  Glenn,   16  Q.  B.  254;  9  W.  R.   130;  9  R.  186— C.  A.,  approving 

Vin.  Abr.  128,  Bistress  (E.  2),  pi.  6.  Eldridge  v.   Stacey,  ubi  supra,  and  over- 

(«)  Co.  Lit.  161  a.  ruling  Scott  v.  BuckUy,  16  L.  T.  573. 


Fence,  &c. 
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outer  door  by  the  usual  means  adopted  by  persons  Laving  access  to 
the  building,  as  by  turning  tlio  key,  lifting  the  latch,  or  drawing 
back  the  bolt  (/•)  ;  but  he  may  not  put  his  liand  througli  a  hole  in  the 
door,  or  through  a  broken  pane  of  glass,  and  remove  a  bar,  window- 
latch,  or  other  fastening,  those  not  being  the  usual  or  accustomed 
modes  of  obtaining  admission  to  the  premises  (s). 

An  entry  to  make  a  distress  through  an  open  window  is  lawful  (/) . 
But  if  the  distrainer  break  open  a  window,  or  even  unfasten  a  hasp, 
or  open  an  unfastened  window  {}i),  it  is  illegal,  and  the  distress  void 
ab  initio  (.r) .  It  is  legal,  however,  further  to  open  an  already  partly- 
open  window,  for  the  purpose  of  effecting  an  entry  to  distrain  (?/), 
even  if  the  window  be  open  but  two  or  three  inches  (z) . 

Generally  speaking,  a  second  distress  for  the  same  rent  cannot 
lawfully  be  made  where  the  first  has  been  abandoned  (a).  But 
"  abandonment "  does  not  always  take  place  by  a  mere  leaving  of 
the  premises,  otherwise  the  distrainer  would  lose  his  remedy  by  a 
forcible  ejectment.  When  a  person  has  once  peaceably  entered  to 
distrain,  and  has  been  forcibly  put  out,  he  may  legally  break  open 
a  door  or  window  to  re-enter  and  complete  the  distress :  but  if  he 
has  merely  got  his  foot  or  arm  between  the  door  and  lintel,  or  by 
putting  a  pair  of  shears,  or  stick,  between  the  door  and  lintel,  and  so 
preventing  the  door  being  closed,  that  is  not  a  sufficient  entry  to 
entitle  him  afterwards  to  break  open  a  door  or  window  to  distrain  {b). 
Where  a  man  put  in  possession  under  a  distress  left  the  house  for  a 
purpose  not  necessary,  but  reasonably  convenient,  for  a  short  time, 
and  being  forcibly  kept  out,  broke  the  outer  door  :  it  was  held,  that 
there  was  not  an  abandonment  of  the  distress,  and  that  he  was 
justified  in  breaking  the  outer  door  for  the  purpose  of  re-entering  (c). 
But  where  a  broker's  man,  having  taken  possession  of  property 
under  a  distress,  and  remained  two  days,  left  the  house  in  a  state  of 
excitement  bordering  on  insanity ;  and  tlie  landlord,  thinking  that 
his  leaving  had  been  procured  by  the  drugging  of  his  liquor  by  the 
parties  in  the  house  (which  was  not  proved),  six  days  afterwards 
broke  into  the  house  and  took  away  the  goods  without  any  previous 
demand  of  admission ;  it  was  held,  tliat  he  had  no  right  to  enter 


{/•)  R>jan  V.  Shilcock,  7  Ex.  72  ;  21  L.  J., 
Ex.  55. 

(«)  Fitz.  Abr.  tit.  Distress,  pi.  21  ;  cited 

7  Exch.  76  ;  Hancock  v.  Austin,  14  C.  B., 
N.  S.  634  ;  32  L.  J.,  C.  P.  252. 

(0  XixMi  V.  Freeman,  5  H.   &  N.   467, 
652  ;  29  L.  J.,  Ex.  271. 

[u)  Nash  V.  Lucas,  L.  R.,  2  Q.  B.  590  ; 

8  B.  &  S.  531. 

[x)  Attack  V.  Bramu-ell,  3  B.  &  S.  520  ; 
32  L.  .J.,  Q.  B.  146  ;  Hancock  v.  Austin, 


supi'a. 

(y)  Crahtree  v.  Hobinson,  15  Q.  B.  D. 
313  ;  54  L.  J.,  Q.  B.  544 ;  33  W.  R.  936, 
per  Manisty  and  Eield,  J  J. 

(.)  lb. 

{a)  See  post,  Sect.  13. 

{i>)  Boiid  V.  Frofaze,  16  L.  T.  431,  per 
Mellor,  J. 

[c]  Bannister  v.  Hyde,  2  E.  &  E.  627  ; 
29  L.  J.,  Q.  B.  141  ;  Eldridge  v.  Staeei/-, 
15  C.  B.,  N.  S   458. 
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again  after  so  long  a  delay,  and  that  the  owner  of  the  goods  might  Ch.  XI.Sc.io. 

maintain  trover  for  them  {d).  FroceccUngs  in 

It  is  always  a  question  for  the  jury  whether  there  has  or  not  been       (nufress 

an  abandonment  (c).      There  is  no  abandonment  of  a  distress  where  "''>'""^^- 

the  distrainer,  having  seized  the  goods  of  a  ^stran2:er  on  the  premises  Abandonment 

.  .  ...  .  .     ,  \:  D  i  IS  a  question 

Without  havmg  given  him  notice  of  the  distress,  permits  him  to  take  for  the  Jury. 

them  away  for  a  temporary  purpose,  the  distrainer   intending  that 

they  shall  be  returned,  which  is  done  (,/").    Where  a  bailiff  or  broker, 

after  haviug  been  ejected  from  a  distress,  re-enters  to  distrain,  he 

should  confine  himself  to  the  same  goods  (g) .     After  a  lawful  entry 

to  distrain,  the  broker  may,  if  necessary,  break  open  the  outer  door  to 

get  out  and  remove  the  distress  (A).      In  making  a  distress  for  rent, 

circumstances  may  occur  which  may  require  the  presence  of  a  police 

officer.      But  to  justify  the  landlord  in  calling  him  in,  it  must  be 

shown  that  his  presence  was  rendered  necessary  either  from  threats  or 

resistance  or  the  apprehension  of  violence  (/) . 

(f)  BisfreHs  on  Goods  fraudulent/^/  removed. 

To   prevent   the   clandestine   removal   of   goods   off   the  demised  Fraudulent 
premises  by  tenants,  to  avoid  distress  for  rent,  the   Landlord   and  ^*^^o^al. 
Tenant  Act,  1709  (8  Ann.  c.  14)  [c.  18  in  the  Statutes  Revised],  s.  2, 
authorized  landlords  to  follow  and  distrain  them  within  fre  days  after 
such  removal.      And  by  the  Distress  for  Rent  Act,  1737  (11  Geo.  2,  ii  Geo.  2, 
c.  19),  s.  1,  this  term  was  extended  to  t/iirff/  days,  with  a  power  to  ^'  ^^'  ^"  ^• 
break  open  places  of  concealment,  but  a  saving  for  bona  fide  sales,  lenti/ 
By  sect.  L  it  is  enacted  that  "  in  case  any  tenant  or  tenants,  lessee  or  removed  _ 
lessees  for  life  or  lives,  term  of  years,  at  will,  sufferance  or  otherwise,  within  Thirfi/ 
of  any  messuages,  lands,  tenements  or  hereditaments,  upon  the  demise  ^S-'lfounT" 
or  holding  whereof  any  rent  is  or  shall  be  reserved,  due  or  made  pay- 
able, shall  fraudulently  or  clandestinely  convey  away,  or  carry  off  or 
from  such  premises,  his,  her  or  their  goods  or  chattels,  to  prevent  the 
landlord  or  lessor,  landlords  or  lessors,  from  distraining  the  same  for 
arrears  of  rent  so  reserved,  due  or  made  payable,  it  shall  and  may  be 
lawful  to  or  for  every  landlord,  &c.,  or  any  person   or   persons  by 
him,  her  or  them  for  that  purpose  lawfully  empowered,  within  the 
apace  of  tJiirtij  days  next  ensuing  such  conveying  away  or  carrying  off 
such  goods  or  chattels  as  aforesaid,  to  take  and  seize  such  goods  and 
chattels  wherever  the  same  shall  be  found,  as  a  distress  for  the  said 
arrears  of  rent ;  and  the  same  to  sell  or  otherwise  dispose  of,  in  such 

{d)  Russell  V.  Mider,  6  C.  &  P.  41G.  (/)  Ecrhy  v.  Harding,  6  Ex.  231. 

[e]  Eldridr/e  v.  Slacey,  15   C.  B.,  N.  S.  /  n    e    -.7        t^         n  t^    c  t. 

458.    Here  the  expulsion  was  forcible,  but  ^i  '^'""^^'  ^-  •^'"'■'■'  ^  F.  &  F.  505. 

the   distrainer  did  not  return  for  three  (^0  Pt'gh  y .  G riffith ,  7  A.  &  E.  827. 

■weeks.  {i)  Skidmore  v.  Booth,  6  C.  &  P.  777. 
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Savin  Of  for 
boua  fide  Sale 
liefore 
Seizure. 

Power  to 
break  open 
Places  of  Con- 
cealment. 


Assistance  of 
Constable. 


What  Cases 
ai'e  wi'liin 
Statute 
11  Geo.  2, 
c.  19,  as  to 
"  Fraudulent 
Removal." 


manner  cis  if  the  said  goods  and  chattels  had  actually  been  distrained 
by  such  landlord,  &e.  in  and  upon  sucli  premises  for  such  arrears  of 
rent.  Sect.  2  provides,  "  that  no  landlord  or  lessor,  or  other  person 
entitled  to  such  arrears  of  rent,  shall  take  or  seize  any  such  goods  or 
chattels  as  a  distress  for  the  same,  which  shall  be  sold  bona  fide  and 
for  a  valuable  consideration,  before  such  seizure  made,  to  any  person 
or  persons  not  privy  to  such  fraud  as  aforesaid"  (/o).  Sect.  7  enacts, 
"  that  where  any  goods  or  chattels  fraudulently  or  clandestinely  con- 
veyed or  carried  away  by  any  tenant  or  tenants,  lessee  or  lessees,  his, 
her  or  their  servant  or  servants,  agent  or  agents,  or  other  person  or 
persons  aiding  or  assisting  therein,  shall  be  put,  placed  or  kept  in  any 
house,  barn,  stable,  out-house,  yard,  close  or  place,  locked  up,  fastened 
or  otherwise  secured,  so  as  to  prevent  such  goods  or  chattels  from 
being  taken  and  seized  as  a  distress  for  arrears  of  rent ;  it  shall  and 
may  be  lawful  for  the  landlord  or  landlords,  lessor  or  lessors,  his, 
her  or  their  steward,  bailiff,  receiver,  or  other  person  or  persons 
empowered,  to  take  and  seize  as  a  distress  for  rent  such  goods  and 
chattels  (first  calling  to  his,  her  or  their  assistance  the  constable,  head- 
borough,  borsholder  or  other  peace-officer  of  the  hundred,  borough, 
parish,  district  or  place  where  the  same  shall  be  suspected  to  be 
concealed,  who  are  hereby  required  to  aid  and  assist  therein) ;  and, 
in  case  of  a  dwelling-house  (oath  being  also  first  made  before  some 
justice  of  the  peace  of  a  reasonable  ground  to  suspect  that  such  goods 
or  chattels  are  therein)  in  the  day  time,  to  break  open  and  enter  into 
such  house,  barn,  stable,  out-house,  yard,  close  and  place,  and  to  take 
and  seize  such  goods  and  chattels  for  the  said  arrears  of  rent,  as  he, 
she  or  they  might  have  done  by  virtue  of  this  or  any  former  Act,  if 
such  goods  and  chattels  had  been  put  in  any  open  field  or  pVce." 
Tlie  subsequent  proceedings  under  a  distress  after  a  fraudulent 
removal  are  precisely  the  same  as  in  ordinary  cases. 

To  justify  a  distress  under  this  statute  the  defendant  was  bound 
to  plead  specially,  even  before  the  Judicature  Act  (/).  Where  the 
removal  has  been  after  the  landlord  has  convej^ed  away  his  reversion, 
he  cannot  seize  under  the  statute  {m).  The  removal  must  have  taken 
place  after  the  rent  became  due  (n),  and  as  rent  becomes  due  on  the 
morning  of  the  day  on  which  it  is  payable,  but  is  not  in  anrar  until 
the  following  day  (o),  if  the  tenant  fraudulently  removes  his  goods  on 
the  very  day  the  rent  becomes  due,  the  landlord  may  on  the  next 
day  (but  not  before) ,  or  within  thirty  days  after  sitch  removal,  follow 
and  distrain  upon  them  piu'suant  to  the  statute  (p). 


(/.)  Sects.  3—6  are  stated  post.  p.  530. 

{/)  Fletcher  V.  MariUicr,  9  A.  &  E.  457  ; 
West  V.  Xibbs,  4  C.  B.  172  ;  WiUiams  v. 
Roberts,  7  Exch.  618. 

(/»)  Ashmore  r.  Hardy,  7  C.  &  P.  501  ; 
48  R.  R.  807. 


(«)  Watson  V.  ^[ain,  3  Esp.  15  ;  6  R.  R. 
806  ;  Hand  v.  Vaid/han,  1  Bing.  N.  C.  767  ; 
1  Scott,  670;  41  K.  R.  671. 

{o)  Dibble  V.  Bou-alcr,  2  E.  &  B.  564. 

{p)  See  Dibble  V.  Boxcatcr,  supra, 
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But  after  the  tenant  has  given  up  possession  upon  the  expiration  Cn.  XI.Sc.io. 
of  a  tenancy,  the  landlord  cannot  follow  and  seize,  inasmuch  as  the  Proceechngs  m 

•^  '  '  _         Distress  {Goods 

Landlord  and  Tenant  Act,  1709  (8  Anne,  c.  14),  ss.  6  and  7,  which    fraudulently 

allows  a  distress  after  the   expiration  of  a  tenancy,  allows  it  only  — '- — 

when  the  tenant  continues  in  actual  possession  {q) .  ^l^^en  Tenant 

The  Act  applies  to  all  cases  where  a  landlord  is,  by  the  conduct  of  '  '^ 

his  tenant  in  removing  goods  from  premises  for  which  rent  is  due,  though  not 
turned  over  to  the  barren  right  of  bringing  an  action  for  his  rent.  Rgnioval. 
Thus  where  a  tenant  openly,  and  in  the  face  of  day,  and  with  notice 
to  his  landlord,  removed  his  goods  without  leaving  sufficient  on  the 
premises  to  satisfy  the  rent  then  due,  and  the  landlord  followed  and 
distrained  the  goods,  it  was  held,  that  although  the  removal  might 
not  be  clandestine,  yet  if  it  Vffx^  fraudulent  (which  was  a  question  for 
the  jury),  the  landlord  was  justified  under  the  statute  (r). 

It  is  to  be  observed,  that  the  words  of  the  Act  are  "  fraudulently 
or  clandestinely."  The  mere  removal  is  not  of  itself  fraudulent  as 
against  the  landlord :  to  justify  him  in  following  them  he  must  show 
that  the  goods  were  removed  with  a  view  to  elude  a  distress,  and  also 
that  sufficient  goods  were  not  left  upon  the  premises  (.s).  It  would 
seem  that  it  is  a  question  for  the  jmy  whether  the  removal  be 
fraudulent  within  the  statute,  although  it  be  admitted  at  the  trial 
that  the  removal  was  to  avoid  a  distress  (/). 

The  statute  applies  to  the  goods  of  the  tenant  only,  and  not  to  those  Statute 
of  a  stranger  or  lodger;  therefore  a  defence  justifying  the  following  ^q^^^^i 
goods  oif  the  premises,  and  distraining  them  for  rent  in  aiTear,  must  Tenant  only, 
show  that  thfey  were  the  tenant's  goods  (?f)  ;  and  if  the  tenant  has  Bill  of  Sale, 
ffiven  a  bill  of  sale  over  his  aroods,  the  holder  of  the  bill  of  sale  ^°'"^'"*^"  * 

o  o  '  case. 

becomes  the  owner  of  the  goods,  and  may  remove  them  to  elude 
distress  without  being  liable  to  the  action  by  the  landlord  for  double 
value  {x)  under  sect.  3  (post,  p.  530)  ;  but  the  trustees  of  a  bankrupt 
lessee  are  considered  as  the  actual  tenants  {y).  It  is  not  necessary 
that  the  party  upon  whose  land  the  goods  are  seized  after  removal 
there  should  himself  be  party  or  privy  to  the  fraud  {z) . 

{q)   Graxf  v.  Stait,  11   Q.  B.  D.  6GS  ;  52  that  a  sufficient  distress  was  not  left  on 

L.  J.,  Q.  B.  412  ;  49  L.  T.  288  ;  31  W.  R.  the  premises. 

662— C.  A.  (0  John   v.   Jinldns,    1   C.   &  M.   227; 

(r)   Opperman  v.  Smith,  4  D.  &  R.  334  ;  Inkop  v.  Morchurch,  2  F.  &  F.  501. 

Bach  V.  Meats,  5   M.  &  S.  200  ;   17  R.  R.  («)    Thornton  t.  Adams,   5  M.   &  S.  38  ; 

310.  17  R.  R.  257  ;  Tost  man  v.  Uarrell,  6  C.  &P. 

(s)  Parry  T.  Duncan  (1831),  7  Bing.  243;  225  ;  Fletcher  v.  Marillier,  9  A.  k  E.  457  ; 

5  Moore  &  Payne,  19  ;   9  L.  J.,  C.  P.  83  ;  Fonhjer  v.  Taylor,  5  H.  &  N.  202. 

33  R.  R.  459;  Inkop  v.  3Iorchurch,  2  F.  &  {x)   Toinlinaon  v.  Comoltdated  Credit  and 

F.  501.     But  see  Gillar.i  v.  Arkivright,  16  Mortgage  Association  (1889),  24  Q.  B.  D. 

L.  T.  (0.  S.)  88,  where  it  was  ruled  by  135  ;  62  L.  T.  162  ;  38  W.  R.  118— C.  A. 

Patteson,  J.,  at  the  Herefoi-dshire  Spring  (y)    TJ^elch  v.  Myers,   4   Gamp.   368;   19 

Assizes  in   1850   [Tarry  v.  Duncan  being  R.  R.  vii,  viii. 

cited),  that  the  landlord  need  not  prove  (r)    Williams  \.  Roberts,  7  Exch.  618. 

L.T.  34 


530  Chap.  XI. — Distkess  foh  Rent. 

Ch.  XI.Sc.io.       The  presence  of  a  constable  is  required  and  must  be  stated  in  tlie 
rrocccdhins  in    defence  where  doors  or  ffates  are  broken  open  (r/).     The  presence  of 

Distress  {Goods  .  ,  ... 

fraudiik'iitiy    a  Special  constable  appointed  for  the  occasion  is  sufficient  {h). 

— [^!!!^!±2: —      In  the  Metropolitan  Police  District,  bj  virtue  of  the  Metropolitan 

Cons'taSe"^      Police  Act,  1839  (2  &  3  Vict.  c.  47),  s.  67,  any  constable  may  stop 

Metropolitan    and  detain,  until  due  inquiry  can  be  made,  all  carts  and  carriages 

DLt'^i  t  which  he  shall  find  employed  in  removing  the  furniture  of  any  house 

or  lodging  between  the  hours  of  eight  in  the  evening  and  six  in  the 

following  morning,  or  whenever  the  constable  shall  have  good  grounds 

for  believing  that  such  renioval  is  made  for  the  purpose  of  evading 

tlie  payment  of  rent.     It  is  also  provided,  by  further  sections  of  the 

same  statute,  that  both  the  tenant  fraudulently  removing  goods,  and 

also  all  persons  assisting  him,  shall  forfeit  to  the  landlord  double  the 

value  of  the  goods  distrained,  to  be  recovered  before  justices  if  the 

goods  be  worth  less  than  50/.,  or  by  an  action  of  debt  if  they  be 

Avorth  more. 

11  Geo.  2,^         By   the   Distress  for  Rent  Act,  1737    (11   Geo.   2,  c.  19),  s.  3, 

Forfeit        f    "  ^*^  deter  tenants  (c)  from  such  fraudulently  conveying  away  their 

double  Value,  goods   and   chattels,   and   others   from   icUfulhj    aiding    or    assisting 

therein  or  conceaUng  the  same,^'  it  is  enacted,  "  that  if  any  tenant  or 

lessee  (c)   shall   fraudulently  remove   and   convey  away   his   or   her 

goods  or  chattels  as  aforesaid,  or   if   any  person  or  persons   shall 

n-ilfally  and  knoivingJy  aid  or  assist  any  such  tenant  or  lessee  in  such 

fraudulent  conveying  away  or  carrying  off  of  any  part  of  his  or  her 

goods  or  chattels,  or  in  concealing  the  same,  all  and  every  person  or 

persons  so  offending  shall  forfeit  and  pay  to  the  landlord  or  landlords, 

lessor  or  lessors,  from  whose  estates  such  goods  and  chattels  were 

fraudulently  carried  off  as  aforesaid,  double  the  value  of  the  goods 

by  him,  her  or  them  respectively  carried  off  or  concealed  as  aforesaid. 

Double  Value,  to  be  recovered  by  action  of  debt."     Sect.  4  j^rovides,  "that  where 

wor[h  ]?°°       ^^®  goods  and  chattels  so  fraudulently  carried  off  or  concealed  shall 

than  '){)!.,        uot  cxcced  the  value  of  50/.,  it  shall  and  may  be  lawful  for  the 

covered  before  landlord  or  landlords,  from  whose  estates  such  goods  or  chattels  were 

Justices.  removed,  his,  her  or  their  bailiff,  servant  or  agent,  in  his,  her  or  their 

0.  19,  s.  4'.        behalf,  to  exhibit  a  complaint  in  writing  against  such  offender  or 

offenders,  before  two  or  more  justices  of  the  peace  of  the  same  county, 

riding  or  division  of  such  county,  residing  near  the  place  whence  such 

goods  and  chattels  were  removed,  or  near  the  place  where  the  same 

were  found,  not  being  interested  in  the  lands  or  tenements  whence 

such  goods  were  removed ;  who  may  summon  the  parties  concerned, 

examine  the  fact  and  all  proper  witnesses  upon  oath,  or  if  any  such 

(«)  Rich   V.    WooUcy,    7    Bing.   651;     5  {b)  CarHcright  y.  Smith, iMoo.  ^^.2%^. 

Moore  &  Payne,  663  ;  9  L.  J.,  C.  P.  219  ;  (c)  As  to  tenant  who  has  given  a  bill  of 

33  E,.  K.  596.  mle,  see  Tumlinson'i  case,  p.  bl'd,  supra. 


i 


8ect.  10. — Proceedings  in  Distress  (Fraudulent  Removal).  531 

witness  be  one  of  the  people  called  Quakers,  upon  affirmation  required  Ch.  XI.Sc.io. 
by  law ;  and  in  a  summary  way  determine  whether  such  person  or  ;^'-^^,''.^,f^*(^*ol- 
persons  be  guilty  of  the  offence  with  which  he  or  they  are  charged  ;    frmidukHthj 

and  to  inquire  in  like  manner  of  the  value  of  the  goods  and  chattels  '- — 

by  him,  her  or  them  respectively  so  fraudulently  carried  off  or  con- 
cealed as  aforesaid  :  and  upon  full  proof  of  the  offence,  by  order, 
under  theu'  hands  and  seals,  the  said  justices  may  and  shall  adjudge  Adjudgment 
the  offender  or  offenders  to  pay  double  the  value  of  the  said  goods  and  ^  double  *° 
chattels   to   such    landlord  or    landlords,  his,  her    or    their   bailiff.  Value, 
servant  or  agent,  at  such  time  as  such  justices  shall  appoint;  and, 
in  case  the  offender  or  offenders,  having  notice  of  such  order,  shall 
refuse  or  neglect  so  to  do,  may  and  shall,  by  warrant  under  their 
hands  and  seals,  levy  the  same  by  distress  and  sale  of  the  goods  and 
chattels  of  the  offender  or  offenders ;  and  for  want  of  such  distress 
may  commit  the  offender  or  offenders  to  the  house  of   correction, 
there  to  be  kept  to  hard  labour,  witJwut  hail  or  mai)ipn'ze,for  the  space 
of  six  months,  unless  the  monei/  so  ordered  to  be  paid  as  aforesaid  shall 
be  sooner  satisfied.''^     The  words  printed  in  italics  are  repealed  by  the 
Summary  Jurisdiction  Act,  1884  (47  &  48  Vict.  c.  43),  in    conse- 
quence of  the  provision  of  a  sliding  scale  of  terms  of  imprisonment 
in  default  of  distress  (which  scale  does  not  go  beyond  three  months) 
by  sect.  5  of    the  Summary  Jurisdiction  Act,  1879    (42  &  43  Vict. 
c.  49).      Sects.  5  &  6  provide,   "that    it    shall  be   lawful  for  any  Appeal  to 
person,  who  thinks  himself  aggrieved  by  such  order  of  the  said  two  Se^ssLns. 
justices,  to  appeal  to  the  next  general  or  quarter  sessions ;  "  and  that  Sects.  5,  6. 
"  where  the  party  appealing  shall  enter  into  a  recognizance  with  one 
or  two  sufficient  surety  or  sureties  in  double  the  sum  so  ordered  to 
be  paid,  with  condition  to  appear  at  such  general  or  quarter  sessions, 
the  order  of  the  said  two  justices  shall  not  be  executed  against  him 
in  the  meantime." 

The  third  section  of   the   above  Act  is   so    far  penal,  that  it  is  Decisions  on 
incumbent,  in  an  action  by  the  landlord  against  a  third  party,  for  n  (jeo.  2, 
assistinff  the  tenant  in  such  fraudulent  removal,  to  brino:  the  case  by  °-. }?'  PF°* 

°  .      .  .  .  1  vidmg  for 

strict  proof  within  the  words  of  the  first  section  {d)  ;  and  the  land-  Recovery  of 
lord  must  not  only  prove  that  the  defendant  assisted  the  tenant  in  ^v  Action"  ^'° 
such  fraudulent  removal,  but  also  that  he  was  privy  to  the  fraudulent 
intent  of  the  tenant  {e).  But  a  creditor,  with  the  assent  of  his 
debtor,  may  take  possession  of  the  goods  of  the  latter,  and  remove 
them  from  the  premises  for  the  pm'pose  of  satisfying  a  bona  fido 
debt,  without  incurring  the  penalty  inflicted  by  the  third  section, 
although  the  creditor  takes  possession  knowing  the  debtor  to  be  in 
distressed  cbcumstances,  and  under  an  apprehension  that  the  landlord 

{(i)  Ante,  p.  527. 

[e]  Brooke  v.Koakts,  8  B.  &  0.  537  -.Eeg.  v.  //,  of  Eadnor,  9  Dowl.  90. 
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viding Reco- 
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■svill  distrain  (_/')  ;  and  the  holder  of  a  bill  of  sale  over  the  tenant's 
goods  is  not,  ns  wo  have  seen,  within  the  Act,  but  may  safely  remove 
the  goods  (r/). 

In  an  action  on  that  section  against  the  tenant  for  fraudulently 
removing  his  goods  from  off  the  premises  to  avoid  a  distress  for  rent, 
it  is  not  necessary  to  show  an  actual  participation  in  the  act,  if  the 
removal  was  with  his  privity  (//)  ;  and  in  such  a  case  it  seems  that 
it  is  immaterial  whether  the  removal  took  place  by  night  or  with  any 
particular  concealment.  In  an  action  upon  the  statute  against  a 
defendant  for  aiding  and  assisting  a  tenant  in  "removing  and  con- 
cealing his  cattle,  to  hinder  the  landlord  from  distraining,  the  acts 
and  orders  of  the  tenant  are  admissible  evidence  of  his  own  fi-aud, 
and  of  knowledge  on  the  part  of  the  defendant,  if  by  other  evidence 
he  is  proved  to  have  contributed  to  the  facility  of  it.  Circumstances 
of  suspicion  may  be  laid  before  the  jury  to  prove  such  a  fraudulent 
co-operation  as  the  legislature  contemplated,  and  it  is  not  necessary, 
to  suj^port  such  an  action,  that  it  should  be  proved  that  a  distress  was 
in  progress,  or  about  to  be  put  in  execution,  or  even  contemj)lated ; 
it  is  enough  if  the  rent  be  shown  to  be  in  arrear,  and  that  the  goods 
have  been  removed  afterwards  (/). 

It  has  bfifen  held  that  the  action  is  a  penal  one,  so  that  the  plaintiff 
may  not  administer  interrogatories  to  the  defendant  (/.). 

The  fourth  section,  which  gives  a  summary  remedy  before  two 
magistrates,  provided  the  value  of  the  goods  shall  not  exceed  50/., 
does  not  take  away  the  jmisdiction  of  the  High  Court  in  cases  where 
the  goods  are  of  less  than  that  value  (/).  And  the  fact  that  the 
landlord  in  the  first  instance  made  his  complaint  before  a  magistrate 
will  not  preclude  him  from  afterwards  maintaining  an  action ; 
for  the  remedy  given  by  that  section  is  cumulative,  and  there- 
fore the  landlord  may  elect  at  his  option  which  course  may  be  most 
convenient  to  himself  {m).  Justices  may  determine  whether  the 
goods  have  been  fraudulently  removed,  even  in  cases  where  there 
are  conflicting  claims  to  the  premises  (//).  Justices,  either  of  the 
county  from  which  tenants  fraudulently  remove  goods,  or  of  that  in 
which  they  are  concealed,  may  convict   the  offenders  in  their  own 


(/)  Bach  T.  Meats,  5  M.   &  S.  200  ;   17 
R.  R.  310. 

(</)    Tondinson'' s  case,  24  Q.  B.  D.  13.5  — 

C.  A.,  and  p.  529,  ante,  where  also  it  was 
held,  approving  Lane  v.  Tyler,  56  L.  J., 
Q.  B.  4bl,  that  the  landlord  had  no  cause 
of  action  for  removal  of  the  goods  within 
five  days  after  seizure  under  the  bill  of 
sale,  contrary  to  sect.  13  of  the  Bills  of 
Sale  Act,  1S82. 

(//)  LisUr  V.  Broi(.»,  1  C.   &  P.  121  ;  3 

D.  &R.  501. 

(i)  Stanley  v.    Wharton,   9  Trice,   301  ; 


10  Id.  138;  23  R.  R.  G83  ;  Woodyate  v. 
KnutrhhiiU,  2  T.  R.  154  ;    1  R.  R.  449. 

(/.)  Bobbs  V.  Hudson,  25  Q.  B.  1).  232  ; 
59  L.  J.,  Q.  B.  562  ;  62  L.  T.  764  ;  38 
W.  R.  682— C.  A. 

U)  Eorsfall  v.  Bavy,  Holt,  147  ;  1 
Stark.  R.  169;  17  R.  R.  624;  Bastcn  v. 
Carew,  3  B.  &  C.  649  ;  3  L.  J.,  K.  B.  Ill  ; 
0  D.  &  R.  .558  ;  27  R.  R.  453 ;  Bromley  v. 
Holder,  1  Moo.  &M.  175. 

(;;0  Stanley  v.  Wharton,  9  Price,  301  ; 
10  Id.  138;  23  R.  R.  683. 

(»)   Coster  V.  Wilson,  3  M.  &  W.  411. 


II 


Sect.  10. — Proceedings  in  Distress  (how  impounded).  533 

counties  (o).     The  goods  need  not  be  enumerated  or  specified  in  the  Ch.XI.Sc.io. 
order  of  the  justices  :  it  is  sufficient  if  they  find  the  value  (p).     The  P>:o<-f<^(^i>'9s  in 

,...  ...  Distress  {Goods 

adjudication  of  the  justices  is  an  order  and   not  a  conviction,  and   fraudulently 
cannot,  therefore,  like  a  conviction,  be  returned  to  the  sessions  in  — ^^""^^^ 
an  amended  form  («?).     It  must  show  on  the  face  of  it  that  the  party 
removing  the  goods  was  tenant ;  and  that  is  not  sufficiently  shown 
by  stating,  that  on  complaint  duly  made,  the  party  was  charged  with 
having   fraudulently  removed   his   goods   from  certain   premises  to 
prevent  A.  B.  from  distraining  them  for  arrears  of  rent  due  to  him 
for  the  said  premises,  and  that,  it  appearing  that  he  did  so  remove, 
&c.,  he  is  convicted  thereof.      It  would  seem,  also,  that  the  order 
should  state  that  the  complainant  was  the  party's  landlord,  or  the 
bailiff,  servant  or  agent  of  such  landlord  (r).     An  order  of  justices 
convicting  a  person    aiding   and   abetting  a  fraudulent   removal  of 
goods    to    avoid    a    distress,    must   show  that   the  defendant  acted 
wilfully  and  knowingly  («).      An  order,  which   states  that  the  wit- 
nesses were  examined  upon  oath,    is   not   bad   because   it  omits  to     - 
state  that  they  were  examined  on  oath  as  to  the  value  of  the  goods 
removed  ;  nor  is  the  warrant  on  such  an  order  invalid  for  omitting  to 
state  that  the  witnesses  were  examined  upon  oath  (f). 

It  was   held,  even   before    the  Summary  Jurisdiction  Act,   18S4  Notice  of 
(47  &  48  Yict.  c.  43),  that  the  appeal  under  sect.  5  is  subject  to  the  fLTjsV'' 
conditions  of  the  Summary  Jurisdiction  Act,  1879   (42  &  43  Yict. 
c.  49),  es.  31   and  32,  and  that  therefore  notice  of  appeal  must  be 
given  within  seven  days  after  the  decision  appealed  against  {ii). 

(g)  How  Distress  impounded. 
At  common  law,  where  a  distress  was  made,  the  cattle  or  goods  Of  Impound- 
were  to  be  kept  in  a  pound  :  which  is  nothing  more  than  a  prison  for  mfn'^LSj"^" 
that  purpose,  and  is  either  overt,  that  is,  public  and  open  overhead,  or 
covert,  that  is,  private  and  eovertedor  protected  from  the  rain,  &c.  (.r). 
Household  goods  and  other  things  liable  to  damage  from  the  weather, 
or  which  may  easily  be  carried  away,  should   be  put  in  a   pound 
covert  (//).     But  all  animals  distrained  should  regularly  be  put  into  a 
pound  overt,  because  at  common  law  the  owner  was  at  his  peril  to 
sustain  them,  wherefore  they  ought  to  be  put  into  such  open  place  as 

{u)  Rex  V.  Murgan,  Cald.  157.  (.v)  Rey.   v.  //.  of  Radnorshire,  9  Dowl. 

{p)  Rex  V.  Rahbitts,  6  D.    >!»:    R.    34:5  ;        90. 

.?.;n^":.i^^**o*'.f-*''^'"*''''  3  L.  J.,  K.  B.  (<)  Coster  v.  Wihon,  3  M.  &  W.  411  ;  7 

''?.A  -l^-^-rr\,  ....;.„..  .  t.    ..  a  .,.        ^-  '•  (^-  «•),  M.  C.  83  ;  49  R.  R.  662 


(q)  Reg.  v.JJ.  of  C/ieshirr,  o  B.  &  Adol.  ,  ^    t>  tt     ^  c-,         ,  ■  ^ 

439;  2  N.  &  M.   827;  2  L.  J.  (N.  S.),  ^^''>  ^'\-  ^J^J-  of  S/n'opshireG  Q.B.D. 

M.  C.  95  ;  39  R.  R.  518.  669  ;  50  L.  J.,  M.  C.  72 ;  29  W.  R.  567. 

(r)  Rex  V.  Davis,  5  B.  &  Adol.  551  ;  2  (•'")  Co.  Lit.  47  b;  BuUen,  142;  Smith, 

N.  &  M.  349  ;  3  L.  J.  (N.  S.),  M.  C.  29  ;  L.  &  T.  233  (2ud  ed.). 
39  R.  R.  563.  (y)   Co.  Lit.  47  b  ;  Bullen,  143. 
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he  could  resort  to  for  the  purpose ;  and  if  they  were  placed  in  a 
private  pound,  the  distrainor  was  hound  to  supply  them  at  his  peril 
with  provision,  for  which  he  had  no  satisfaction,  and  if  they  died  for 
want  of  sustenance,  he  was  considered  answerable  for  them  (;:) . 

By  i\\Q  Cruelty  to  Animals  Act,  1849  (12  &  13  Vict.  c.  92),  s.  5, 
"  every  person  who  shall  impound  or  confine,  or  cause  to  be 
impounded  or  confined,  in  any  pound  or  receptacle  of  the  like  nature, 
any  animal,  shall  provide  and  supply,  during  such  confinement,  a 
sufficient  quantity  of  fit  and  wholesome  food  and  water  to  such 
animal ;  and  every  such  person  who  shall  refuse  or  neglect  to  provide 
and  supply  such  animal  with  such  food  and  water  as  aforesaid  shall 
for  every  such  offence  forfeit  and  pay  a  penalty  of  twenty  shillings." 
The  penalty  imposed  by  this  section  falls  not  upon  the  keeper  of  the 
pound,  but  upon  the  distrainer  {a). 

By  sect.  6,  in  case  any  animal  shall  continue  confined  without  fit 
and  sufficient  food  and  water  for  more  than  twelve  successive  hours, 
any  person  whosoever  may  enter  the  pound  or  other  receptacle  of 
the  like  nature  and  supply  the  animal  with  fit  and  sufficient  food  and 
water  during  the  remainder  of  the  confinement  without  being  liable 
to  any  action  of  trespass  or  any  other  proceeding  by  any  person 
whomsoever,  and  the  reasonable  cost  of  the  food  and  water  is  to  be 
paid  by  the  owner  of  the  animal,  before  such  animal  is  removed, 
to  t/ic  pei'soii  who  s/tali  suppli/  the  same ;  and  by  the  Cruelty  to  Animals 
Act,  185i  (17  &  18  Yict.  c.  60),  s.  1,  every  person  who  impounds 
any  animal,  and  provides  such  animal  with  food  and  water,  may 
recover  from  the  owner  of  such  animal  not  exceeding  double  the  value 
of  the  food  and  water  supplied,  and  may,  if  he  think  fit,  instead  of 
proceeding  for  the  recovery  of  the  value  thereof,  after  the  expiration 
of  seven  clear  days  from  the  time  of  impounding,  sell  the  animal 
openly  at  any  public  market  (after  having  given  three  days'  public 
printed  notice  thereof)  and  apply  the  produce  in  discharge  of  the 
value  of  such  food  and  water  supplied,  and  the  expense  of  and 
attending  such  sale,  rendering  the  overplus  (if  any)  to  the  owner  of 
the  animal.  "Where  several  animals  are  distrained  for  rent,  one  of 
them  may  be  sold  for  the  expenses  of  all — and  this  may  be  repeated 
toties  quofics  (b). 

A  distrainer  is  liable  for  any  injury  which  animals  distrained 
receive  in  consequence  of  the  wet,  muddy  or  otherwise  unfit  state  of 
the  pound  at  the  time  of  impounding  (c).  The  distrainer  cannot 
tie  or  bind   a  beast   in   the   pound,   tliough   it   be   to   prevent   its 


(z)  1  Inst.  4;  Co.  Lit.  47  b. 
(n)  Dan/an  v.  iJavic.i,  2  Q.   B.  D.  118  : 
46  L.  J.,  M.  C.  122 ;  35  L.  T.  810. 
{b)  Zft/ton  V.  Ilurri/,  8  Q.  B.  811. 


(c)  Wilder  V.  Spcer,  8  A.  &  E.  547  ;  3 
N.  &  P.  536  ;  47  R.  R.  656  ;  Hiffnell  v. 
Clarke,  5  H.  &  N.  485  ;  29  L.  J.,  Ex. 
257. 
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escape  {d)  ;  for  any  act  of  his  which  tends  to  the  injury  of  the  thing  Ch.  XI.Sc.io. 
distrained  is  done  at  his  peril ;  but  if  animals  distrained  die  in  the  Proccediuffs  in 
pound,  or  are  stolen,  without  any  fault  of  the  distrainer  or  insuffi-    impoundt:d). 
ciency  of  the  pound,  in  such  case  he  who  made  the  distress  is  not 
answerable,  but  has  an  action  of  trespass,  if    the   distress  was  for 
damage  feasant,  or  may  distrain  again  if  the  distress  was  for  rent  {c). 
The  distrainer  cannot  work  or  use  the  thing  distrained,  whether  it 
be  in  pound  overt  or  covert :  because  the    distrainer  has    only  the 
custody  of  the  thing  as  a  pledge.     An  exception  to  this  rule  exists 
in  respect  of  milch  hine,  which  may  be  milked  by  the  distrainer, 
because  it  may  be  necessary  to  their  preservation,  and  consequently 
of  benefit  to  the  owner  (/). 

A  pound-keeper  is  bound  to  receive  everything  offered  to  his  Liability  of 
custody,  and  is  not  answerable  whether  the  thing  were  legally  im-  ^ee^'^c^." 
pounded  or  not  {g)  :  an  action  of  trespass,  therefore,  will  not  lie 
against  him  merely  for  receiving  a  distress,  though  the  original 
taking  be  tortious  ;  for  the  pound  being  the  custody  of  the  law,  if  the 
distress  be  wrongfully  taken,  the  distrainer  is  answerable,  not  he. 
"When  the  cattle  are  once  impounded  he  cannot  let  them  go  without 
a  replevin  or  the  consent  of  the  party  {li) .  Neither  can  a  pound- 
keeper  bring  an  action  if  the  pound  be  broken,  but  it  must  be  brought 
by  the  party  interested  (/). 

By  1  &  2  Ph.  &  M.  c.  12,  s.  1,  no  distress  of  cattle  is  to  be  driven  i  &2Ph.  &M. 
out  of  the  hundred,  rape,   wapentake  or  lathe,  where  the  same  is  ^'  ^'~' 
taken,  except  it  be  to  a  pound  overt  within  the  same  shire,  nor  above  notbe  ddveu 
three  miles  from  the  place  where  the  same  is  taken,  nor  impounded  ?^mV^'^a- 
in  several  places,  whereby  the  owner  may  be  constrained  to  sue  several 
replevins,  on  pain  of  forfeiting  to  the  party  grieved   one  hundred 
shillings  and  treble  damages.     By  sect.  2,  no  person  shall  take  for  Fee  on 
keeping  in  pound  or  impounding  any  distress  above  fourpence  for  ""Po^^'^'^i^?- 
any  one  whole  distress ;  and  where  less  has  been  used,  there  less,  on 
pain  of  forfeiting  5/.  to  the  party  grieved,  besides  wliat  he  should 
take  above  four-pence.      On  this  statute  it  has  been  held  that  where  Decisions, 
lands  lying  in  two  adjoining  counties  were  let  under  one  demise  at 
one  entire  rent,  and  the  landlord  distrained  cattle  in  both  counties 
for  rent  in  arrear,  he  might  chase  them  all  into   one  county ;    but 
that  if  the  counties  had  not  adjoined  it  would   have   been  other- 
wise {k).    The  offence  created  by  this  statute  for  impounding  a  distress 

{d)  Gilb.  on  Distr.  05  ;  Smith,  L.  k  T.  {h)  Badk'ui  v.  ruwcll,  Cowp.  476,  478. 

^^f/ri^i^  V.   KMou-s,    1   Salk.    148  ;   1  J^'J^^^tT^  '  T'^^'  ^-  ^-  228  J  2  Chit. 

Ld.  Eaym.  719  ;  Holt,  256.  ^^-  ^^^  ('^^  ^^■)- 

if)  Cro.  Jac.  148  ;  Bac.  Abr.  tit.  Din-  {/c)    Walter  v.  RumbaU,  1  Ld.  Raym.  63  ; 

tress  (D.  2).  1    Salk.    247  ;    Woodcroft   v.    Thompson,    3 

[g)  BadMn  v.  Poicell,  Cowp.  476,'  478  ;  Lev.  48  ;  Gimbart  v.  Fdah,  2  Stra.  1272  : 

Braudmg  v.  Kent,  1  T.  R.  62.  BuUen,  145. 
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in  a  ^^Tong  place  is  but  a  single  offence,  and  satisfied  with  one  for- 
feitm'c,  though  three  or  fom-  are  concerned  in  doing  the  act,  as  the 
offence  cannot  be  severed  so  as  to  make  each  offender  separately  liable 
to  the  penalty :  the  meaning  of  the  statute  being,  that  the  penalty 
shall  be  referred  to  the  offence,  not  to  the  person  (/)  :  thus  where 
three  persons  distrained  a  flock  of  sheep,  and  severally  impounded 
them  in  three  several  pounds,  it  was  held,  that  they  should  forfeit  but 
one  5/.  and  one  treble  damages  (tn). 

The  second  section  does  not  extend  to  cases  where  the  goods  are 
impounded  on  the  premises  by  virtue  of  the  Distress  for  llent  Act, 
1737  (11  Geo.  2,  c.  19)  {ii),  which  is  the  statute  usually  resorted  to, 
as  it  is  obviously  for  the  advantage  of  both  landlord  and  tenant  that 
the  distress  should  remain  in  a  situation  equally  and  easily  accessible 
to  both  (o) . 

By  the  Distress  for  Eent  Act,  1737  (11  Geo.  2,  c.  19),  s.  10, 
after  reciting  that  "  great  difficulties  frequently  arose  to  landlords 
and  lessors  and  other  persons  taking  distresses  for  rent,  in  removing 
the  goods  and  chattels  or  stock  distrained  off  the  premises,  in  cases 
where  by  law  they  may  not  be  impounded  and  secured  thereupon,  and 
also  to  the  tenants  themselves  many  times,  by  the  damage  unavoid- 
ably done  to  such  goods  and  chattels  or  stock  in  the  removal 
thereof,"  it  is  enacted  that — 

It  shall  and  may  be  lawful  to  and  for  any  person  lawfully  taking  any 
distress  for  any  kind  of  rent  to  impound  or  otherwise  secure  the  distress 
so  made,  of  what  nature  or  kind  soever  it  may  be,  m  such  place,  or  on 
such  j)art  of  the  jii'emises  chargeable  with  the  rent  as  shall  bo  most  Jit 
and  convenient  for  the  impounding  and  securing  such  distress  ;  and  to 
appraise,  sell,  and  dispose  of  the  same  upon  the  premises,  in  like  manner, 
and  under  the  like  directions  and  restraints  to  all  intents  and  purposes  as 
any  person  taking  a  distress  for  rent  may  now  do  off  the  premises,  by 
virtue  of  2  AV.  &  M.  sess.  1,  c.  5,  or  4  Geo.  2,  c.  28  ;  and  it  shall  and 
may  be  lawful  to  and  for  any  person  whatsoever  to  come  and  go  to  and 
from  such  place  or  part  of  the  said  premises,  where  any  distress  for  rent 
shall  be  impounded  and  secured  as  aforesaid,  in  order  to  view,  appraise, 
and  buy,  and  also  in  order  to  carry  off  or  remove  the  same  on  account  of 
the  purchaser  thereof  ;  and  if  any  pound-breach  or  rescous  shall  be  made 
of  any  goods  and  chattels,  or  stock  distrained  for  rent,  and  impounded  or 
otherwise  secured  by  virtue  of  this  Act,  the  person  aggrieved  thereby 
shall  have  the  like  remedy  as  in  cases  of  pound-breach  or  rescous  is  given 
and  provided  by  the  said  statute  (/>). 

The  distrainer  ought  either  to  put  all  the  goods  distrained  into 
one  room,  and  keep    possession  of    that  only,   or   to  remove  such 


{I)  RiX  V.  Clarice,  Cowp.  612. 

(»»)  Partridge  v.  Naylor,  Cro.  Eliz.  480  ; 
Moor,  453. 

in)  Child  V.  Chamberlain,  5  B.  &  Adol. 
1049. 


(o)  Smith,  L.  k  T.  237. 

{p)  I.e.,  by  2  W.  &  M.  sess.  1,  c.  5, 
s.  4,  treble  damages  ;  see  Sect.  14  of  this 
chapter,  post. 
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I 
goods  out  of  the  house,  in  the  absence  of  any  consent  to  the  con-  Cn.xI.Sc.io. 

trarj ;  but  very  slight  evidence  of  such  a  consent  will  be  sufficient  (q).  ^fJ^'.^S."" 

Two  or  three  rooms  may  be  used,  if  necessary,  as  may  appear  most 

fit  and  convenient  (r).  j 

An  open  field  is  a  sufficient  poimd  for  cattle  U).     The  agent  of  a  Impounding  i 

1-1,  •  n   1 -1       1  1  ,         \,t  i>      T  CattleinOpen  ! 

landlord  went  into  a  field  where  the  tenant  s  cattle  were  leodmg.  Field.  i 

and  placing  his  hands  on  one  of  the  beasts,  said  he  distrained  them  j 

all,  counted  them,  and  took  a  note  of  them,  which  he  left  with  the  ' 

tenant,  and  then  went  away,  doing  nothing  further  with  the  beasts  ;  \ 

the  next  morning  he  left  with  the  tenant  a  notice   stating  he  had  i 

distrained  the   cattle,  and   had   impounded   them   in   the   place   or  i 

places   therein   mentioned,    and   the    notice    afterwards    stated   they 
were  impounded  "  on  the  premises ;  "   it   was   held,    that   this   im- 
pounding was  sufficient  to  make  a  tender   of   the   rent   and   costs  ! 
afterwards  too  late  (/) .  , 

It  has  been  ruled,  that  if  necessary  to  secure  a  distress  in  a  cottage,  Tenant  may  ; 

it  might  be  locked  up   so  as  to   exclude  the  tenant  altogether  (^f).  excluded. 
But  it  would  rather  seem  that  the  landlord  is  never  entitled  to  lock  J 

up  the  whole  of  the  demised  premises,  so  as  to  exclude  the  tenant  ' 

therefrom,  except  with  his  express  consent :  rather  than  do  that  he  j 

must  remove  the  goods  distrained  {a-}. 

Where  goods  are  impounded  on  the  premises  under  the  Act,  they  "Man  in  j 

become  in  the  custody  of  the  law,  and  any  person  removing  them  is  nornecessary  ' 

liable  for  pound-breach.     A  "  man  in  possession"  need  not  stay  on  Joncsv. 
the  premises  to  protect  them,  and  if  such  a  man  be  put  in  possession     ''^"^  ^'"' 
(as  he  generally  is),  his  temporary  absence  does  not  operate  as  an 
abandonment  of  the  distress.     All  this  seems  to  follow  from  Jones  v.  ] 

Bienistein  (y).  \ 

Corn  loose  or  in  the  straw,  hay,  &c.,  which  is  distrained  by  virtue  Corn  may  not 
of  2  W.  &  M.  sess.  I,  e.  5  (z),  cannot  be  removed  from  the  premises, 
but  must  be  impounded  where  found  [(i).  And  growing  corn,  &c., 
distrained  under  the  Distress  for  Rent  Act,  1737  (11  Geo.  2,  c.  19), 
6.  8,  must,  after  it  is  cut,  be  placed  in  a  proper  place  on  the  premises, 
and  cannot  be  removed  except  in  default  of  there  being  such  proper 
place  {h) . 

(q)   Washlorn  v.  Black,    II   East.   405;  259;  Bullen,  147. 

10   R.    R.    538,   n.  ;   Tcnnant  v.  Field,   8  {y)  Jm's  \.  Biermtcin,  [1900]   1    Q.   B. 

E.  &  B.  336.  100  ;  69  L.  J.,  Q.  B.  1  ;  81  L.  T.  653— 

(r)    Woods  X.  Burrant,!^^..  k'W.U9.  C.   A.,    aflf.    [1899]    I    Q.    B.    470,    per 

(«)   Caitleman  v.  Hicks,  1  C.  &  M.  266.  Lawrance  and  Channell,  JJ. 

[t)   Thomas  v.  HaiTica,  1  M.  &  G.  695.  (r)  A7ite,  p.  497. 

(m)   Cox  v.  Painter,  7  C.  &  P.  767.  \a)  Sect.  3  ;  Bullen,  141,  note  (2K 

{x)  Smith  V.  Ashforth,  29  L.  J.,   Ex.  {b)  Ante,  p.  497. 
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Unsworn. 
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Distress 
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Amendment 

of  Act  of 

"William  and 

Mary 

by  the  Act 

of  1888. 


Extension  of 
Time  to 
Replevy  from 
Five  Days  to 
Fifteen. 


(h)  Notice  of  Distress  and  Time  for  Replenj. 

The  distress,  being  considered  merely  as  a  pledge,  could  not  at 
the  common  law  be  sold  (r).  But  by  2  W.  &  M.  sess.  1,  c.  5,  s.  2, 
where  any  goods  shall  bo  distrained  for  rent  reserved  and  due 
upon  any  demise,  lease  or  contract  whatsoever,  and  the  tenant  or 
owner  of  the  goods  so  distrained  shall  not,  n-it/iin  five  {d)  days  next 
after  sucli  distress  ttdcen,  and  notice  tf/ereof  (with  the  cause  of  such 
takiug)  left  at  the  chief  mansion-house  or  other  most  notorious 
place  on  the  premises,  replevy  the  same,  in  such  case,  the  person 
distraining  "  shall  and  may "  cause  t/te  goods  so  distrained  to  be 
appraised  (e)  by  tiro  appraisers,  and  after  skc/i  appraisement  "  s/iail  and 
via//"  [not  "must"  («')]  sell  tlie  same  for  the  best  price  that  can  be 
gotten  for  them,  towards  satisfaction  of  the  rent  and  charges  of  the 
distress,  appraisement  and  sale ;  leaving  the  overplus  (if  any)  for  the 
owner's  use.  This  statute  also  required  the  appraiser  to  be  sworn,  by  a 
sheriff,  under-sheriff  or  constable,  on  the  spot,  but  the  Parish  Constables 
Act,  1872  (35  &  36  Vict.  c.  92),  s.  13,  has  repealed  that  part  of  it. 
The  words  "shall  and  may"  have  been  held  to  be  permissive  only  {ee). 

The  Distress  for  Eent  Act,  1737  (11  Geo,  2,  c.  19),  s.  9,  requires 
that  the  tenants  have  notice  of  the  p)lnce  where  the  distress  is  lodged 
when  it  is  removed. 

Tlie  Law  of  Distress  Amendment  Act,  1888  (51  &  52  Vict.  c.  21), 
has  by  sects.  5  and  6  amended  the  Act  of  William  and  Mary  in  two 
very  important  points,  in  both  points,  however,  still  leaving  it  to  the 
tenant  to  decide  whether  the  amendments  shall  take  effect  or  not. 
By  sect.  5  appraisement  is  dispensed  ^^  ith  unless  the  tenant  or  owner 
of  the  goods  require  it  in  writing,  and  by  sect.  6  the  period  of  five 
days  within  which  to  replevy  is  extended  to  fifteen  days  if  the  tenant 
or  owner  require  it  in  writing. 

Wo  will  deal  with  appraisement  and  sale  presently.  The  extension 
of  the  time  to  replevy  is  thus  provided  for  by  sect.  6  : — 

The  period  of  five  days  provided  in  the  Act  of  William  and  Mary, 
chapter  five,  within  which  the  tenant  or  owner  of  goods  and  chattels 
distrained  may  replevy  the  same,  shall  be  extended  to  a  period  of  not 
more  than  15  days  if  the  tenant  or  such  owner  make  a  request  in  writing 
in  that  behalf  to  the  landlord  or  other  person  levying  the  distress,  and 
also  give  securitj'  for  any  additional  cost  that  may  be  occasioned  by  such 
extension  of  time :  provided  that  the  landlord  or  person  levying  the 
distress  may,  at  the  written  request,  or  with  the  written  consent  of  the 
tenant,  or  such  owner  as  aforesaid,  sell  the  goods  and  chattels  distrained 
or  part  of  them,  at  any  time  before  the  expiration  of  such  extended  period 
as  aforesaid. 

(c)  Ante,  p.  468. 

\d)  Or  fifteen  days,  if  the  tenant  or 
owner  so  require,  in  writing,  infra. 

(e)  Appraisement  is  unnecessary,  unless 
the  tenant  or  owner  require  it  in  writing, 


infra,  p.  5-11. 

[rr)  So  held,  in  I'hUpotfv.  Lchain  (1876), 
35  L.  T.  855,  and  p.  544,  infra,  on  de- 
murrer to  a  claim  for  not  selling. 
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The  notice  of  distress  must  be  in  writing  (/),  and  its  object  being  Ch.XI.Sc.io. 
to  enable  the  distrainer  to  sell  under  2  W.  &  M.  sess.  1,  c.  5,  s.  2,  it  Proceedings  in 

1)  IS  tress 

ought  to  inform  the  tenant  or  the  person  whose  effects  are  taken     {Notice  and 
what  goods  are   distrained,  and   the  amount  of  rent  in  arrear  {(j). 


A  notice   stating    that    the   distrainer   had    distrained  the   goods,  g^^^i^nt^ 
chattels  and  things  mentioned  in  the  inventory  thereunder  written, —  Notice  of 

XJistrGSS 

which  inventory  was  "  one  clock  and  weights,  &c.,  &c.,  and  any 
other  gooch  and  ejfects  that  matj  be  found  in  and  about  the  said 
premises,  to  pay  the  said  rent  and  expenses  of  this  distress," — has 
been  held  sufficient  in  a  case  where  it  appeared  that  the  distress  was 
in  fact  meant  to  include  all  the  goods  on  the  premises  (/').  But 
where  a  notice  stated  a  distress  of  the  several  goods  specified  in  the 
schedule,  which,  after  enumerating  certain  goods,  concluded  thus — 
"  and  all  other  goods  that  may  he  required,  in  order  to  satisfy  the  above 
rent,  together  with  all  necessary  expenses  " ;  it  was  held,  that  this 
notice  was  too  vague  and  uncertain  to  justify  the  sale  of  the  goods  of 
a  stranger  which  he  had  deposited  on  the  premises  (/).  No  defect  in 
the  notice,  nor  even  the  total  omission  to  give  any  such  notice,  will 
render  the  distress  itself  invalid  or  illegal ;  the  notice  is  only  required 
by  the  statute  to  entitle  the  landlord  to  sell  under  the  distress  {k).  It 
is  only  irregular  to  sell  without  due  notice  (/).  The  notice  need  not 
set  forth  at  what  time  the  rent  became  due  for  which  the  distress  is 
made,  nor  the  correct  amount  of  the  arrears  really  due,  as  the  tenant 
is  supposed  to  know  all  this  and  must  tender  the  proper  amount  at 
his  peril  {m).  An j^  defect  or  mistake  in  the  notice  on  the  above  or 
similar  points  is  immaterial,  for  a  man  may  distrain  for  one  cause 
and  avow  or  justify  for  another  [n).  Notice  to  the  owner  of  the 
goods  distrained  (not  being  the  tenant)  is  sufficient  as  against  him, 
unless  a  replevin  has  been  sued  by  the  tenant  (o).  In  all  cases 
personal  notice  is  sufficient,  and  indeed  preferable  to  notice  left  at  the 
mansion-house  or  other  notorious  place,  on  account  of  the  difficulty  of 
proof  (o). 

The   landlord   cannot   sell   the   goods    distrained  until   after   the  Time  of 
expiration  of  the  five  days,  or  fifteen  days  if  the  owner  or  tenant  has  ancTsemna- 
requested,  in  -wi-iting,  such  extension  of  time  under  the  statutes  (Law  the  Distress. 
of  Distress  Amendment  Act,  s.  6,  p.  538),  for  the  tenant  to  replevy, 
and  those  days  must  be  calculated  exclusively  of  the  day  of  taking 

^  (/)    Wilson  V.  Nightincjah,  8  Q.  B.  1034  :  {m)  Ante,  p.  473. 

see  Form,  Appendix  D.,  No.  4.  («)   Crowthcr   v.    Ii(i,nshotfom,    7    T.    R. 

{g)  Kcrby  v.  Harding,  6  Exch.  234  ;  20  654  ;  4  E.  R.  510  :  Etlurton  v.  Popplcwell, 

L.  J.,  Ex.'l63.  1    East,    139;  6  R.   R.    23.5;    Wuotlr,/   v. 

{h)    Wakeman  v.  Lindsey,  14  Q.  B.  625.  Gregory,  2  Y.    &  J.   536  ;    Trent  v.  H>nit, 

(i)  Eerbii  v.  Harding,  supra.  9  Exch.  14;   22  L.  J.,  Ex.  318;   PhilUps 

[Ic)   Trent  V.  Hunt,  9  Exch.  14.  v.  JFIiit^-ed,  2  E.  &  E.  804  ;  29  L.  J.,  Q.  B. 

(0  Lucas  y.  Tarleton,  3   H.    &  N.   116:  16i. 

Wilson   V.    Nightingale,     8    Q.    B.    1034;  (o)    Walter  x .  BumhaU ,  \  'Li .  Hajm.  5Z  \ 

Mobinson  v.  Waddbigton,  13  Q.  B.  753.  1  Sulk.  247. 
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Cn.xl.Sc.io.  and  notice,  and  also  exclusively  of  tlie  day  of  sale.  Therefore  wliere 
a  distress  is  taken  and  notice  thereof  given  on  a  Saturday,  the  five  or 
fifteen  days  as  tlie  case  may  be  expire  on  tlie  following  Thursday, 
and  the  goods  cannot  lawfully  be  sold  before  Friday  (]>).  A  distress 
taken  on  Monday  or  Tuesday  cannot  law^fully  be  sold  until  the 
following  Monday  («7).     But  no  action  will  lie  for  selling  too  soon 

Time  for  Sale,  unless  actual  damage  bo  shown  (r).  The  landlord  should  remove  the 
goods  from  the  tenant's  premises  at  the  end  of  the  five  days  allowed 
the  tenant  to  replevy,  or  within  a  reasonable  time  afterwards,  other- 
wise he  may  be  deemed  a  trespasser  for  keeping  them  there  (s)  :  thus, 
where  A.  entered  under  a  warrant  of  distress  for  rent  in  arrear,  and 
continued  in  possession  of  the  goods  upon  the  premises  fifteen  days, 
dm-ing  the  last  four  of  which  he  was  removing  the  goods,  which  were 
afterwards  sold  under  the  distress  ;  it  was  held,  that  he  was  liable  to 
an  action  of  trespass  for  continuing  on  the  premises,  and  disturbing 
the  plaintiff  in  the  occupation  of  his  house,  after  the  time  allowed 
by  law  (f)  ;  but  a  reasonable  time  after  the  expiration  of  the  five 
days  from  the  time  of  the  distress  is  allowed  by  law  to  the  land- 
lord to  remain  on  the  premises  for  appraising  and  selling  the  goods 
distrained  (ti). 

It  is  usual  for  the  tenant  to  give  a  consent,  commonly  called  a 
"  holding  over  "  order,  for  the  landlord  to  remain  beyond  the  five 
days,  as  it  is  for  the  tenant's  advantage  that  the  goods  be  not  sold, 
or,  at  all  events,  not  sacrificed  by  hurrying  on  the  sale ;  if  such 
consent  be  given,  it  is  prudent,  although  not  absolutely  necessary,  to 
have  it  in  writing  (jt).  If  a  landlord  has  distrained  for  rent,  but  by  an 
arrangement  between  him  and  the  tenant  does  not  sell  immediately 
after  the  five  days,  that  is  no  proof  per  se  of  collusion  (//)  ;  and  the 
request  of  the  tenant  will  justify  the  landlord  in  detaining  the  goods 
of  a  lodger  upon  the  premises  beyond  the  proper  time  of  selling,  if  he 
did  not  know  which  were  the  goods  of  tlio  lodger,  and  Avhich  were 
those  of  the  tenant  (z). 

Standing  corn  and  growing  croj)s,  seized  as  a  distress  for  rent, 
cannot  be  sold  before  they  are  ripe,  for  the  tenant  may  tender  the 
rent  before  they  are  ripe  [a).     But  no  action  can  be  maintained  for 


"Holding 
over ' '  Order, 


Crops  may 
not  be  Sold 
till  Ripe. 


{p)  Eobi>ison  V.  Waddington,  13  Q.  B. 
7o<i  ;  overruling  Wallace  v.  King,  1 
H.  Blac.  18  ;  and  see  JIarper  v.  TaswcU, 
6  C.  &  P.  160. 

{q)  Lucas  V.  Tarhtun,  3  H.  &  N.  1 IG. 

(r)  Lucas  v.  TarUtou,  supra  ;  liodgcrs  v. 
Farkcr,  18  C.  B.  112. 

(s)  Griffin  V.  Scott,  2  Stra.  716 ;  2 
Ld.  Raym.  1424. 

(t)   Winterbourne   v.    Morgan.    11    East, 


395 ;  10  R.  R.  532  ;  Ethertun  v.  Fupple- 
u-ell,  1  East,  139  ;  6  R.  R.  235. 

(m)  Fitt  V.  Shew,  4  B.  &  A.  208. 

{x)  See  Form,  Appendix  D.,  No.  7. 

(_V)  Uarrison  v.  Barry,  7  Price,  690;  21 
R.  R.  781. 

[i)  Fishrr  v.  .4!gar,  2  C.  &  P.  374. 

(a)  Owen  v.  Lrigh,  3  B.  &  A.  470  ;  22 
R.  R.  455 ;  Froudhve  v.  Ticemlotv,  1 
Cr.  &  M.  326. 
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selling  them  prematurely,  if  the  jury  find  that  the  tenant  thereby  Ch.XI.Sc.io. 
sustained  no  damage  (h).  P,-oceedingsin 

o     \   /  Distress  {Ap- 

praisement 
and  Hale). 

(i)  Appraisement  and  Sale.  


Under  2  W.  &  M.  sess.  1,  c.  5,  s.  2,  before  the  distress  could  be  Who  may  act 
sold,  it  had  to  be  appraised  by  tico  appraisers  (p)  ,  reasonably  com-  ^^s  Appraisers, 
petent,  but  not  necessarily  professional  appraisers  {d)  ;  it  could  not 
be  appraised  by  the  party  making  it  {c),  as  being  interested  in  the 
business.  A  landlord,  who  was  a  broker,  having  distrained  goods  for 
rent,  was  sworn  one  of  the  appraisers,  and  together  with  another 
broker  valued  them  to  the  plaintiff,  who  became  the  purchaser 
according  to  such  valuation  ;  it  was  held  that  the  sale  was  irregular  (/). 
So  the  landlord  could  not  sell  the  goods  to  himself  {g).  It  was  held, 
however,  that  if  the  tenant,  to  save  expense,  requested  that  appraisers 
might  not  be  called  in,  and  in  consequence  the  broker  who  made  the 
seizure  valued  the  goods,  the  tenant  could  not  in  an  action  complain 
of  that  which  was  done  as  an  irregularity  {h). 

But  the  Law  of  Distress  Amendment  Act,  1888  (51  &  52  Vict.  Abolition  of 
c.  21),   generalising  an  enactment  applied  to  agricultural  holdings  menrSce  t 
only  by  the  Agricultural  Holdings  Act,  1883,  abohshes  appraisement  where  le- 
except  in  cases  where  it  is  expressly  required  in  writing  by  the  tenant  T^nanUn^^'^ 
or  owner  of  the  goods,  providing  by  sect.  5  that —  Writing. 

So  much  of  an  Act  passed  in  the  second  year  of  the  reign  of  their  Law  of 
Majesties  King  William  the  Third  and  Mar}',  chapter  fivo,    as  requires  Distress 
appraisement  before  sale  of  goods  distrained  is  hereby  repealed,  except  in  lS^"l8S?'^* 
cases  where  the  tenant  or  owner  of  the   goods  and  chattels  by  writing  a.  5.'         ' 
requires  such  appraisement  to  be  made,  and  the  landlord  or  other  person 
levying  a  distress  ma}',  except  as  aforesaid,  sell  the  goods  and  chattels 
distrained  without  causing  them  to  be  previously  ap2:)raised. 


in 


By  the  same  section,  for  the  purposes  of  sale  the  goods  "shall,"  at  Sale^^ 
the  request  in  writing  of  the  tenant  or  owner,  be  removed  "  at  the  Auction 
expense  of  the  party  requesting  removal  to  a  public  auction  room,  or    '°"'^' 
to  some  other  fit  and  proper  place  specified  in  such  request,  and  be 
there  sold,"  not  necessarily,  it  will  be  observed,  by  auction. 

Appraisers,  if  an  appraisement  be  required,  will  usually  write  their 
appraisement  upon  the  inventory  (?'). 

(i)  Lucas  \.  Tarlcton,    3   H.  &   N.  116;  Chamberlain,  6   C.    &  P.  213.     They  need 

Rodgers  v.  Parker,  18  C.  B.  112.  not  be  sworn  ;  ante,  p.  538. 

(c)  2  W.  &  M.  sess.   1,  c.  5,  s.  2  ;  ante,  ^I'X,  "/•"'""  ■'^^  ^'-  C'ou/i^  1  Stark.  R.  172. 

p.  538  ;  Allen  v.  Fliclcer,  10  A.  &  E.  610  ;  YJ  p'""  ^-  "  "''^""'  ^  Biuo:.  334. 

Bishop  V.  Bryant,  6  C.  &  P.  484.  ^  ^V  ^'"^  ^-  ^"9ia»'^,  -1  B.  &  S.  782  ;  33 

L.  J.,  Q.  B.  145  ;  9  L.  T.  645. 

{d)  Roden  v.  Eyto7i,  6  C.  B.  427;    Clark  (h)  Bishop  v.  Bryant,  6  C.  &  P    484 

V.   Holford,   2    C.    &  K.   540 ;    Child  t.  (i)  See  Form,  Appendix  D.,  No   3  ' 
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Cn.  XI.Sc.lO. 
proceedings  in 

praiscnieut 
and  Hale). 

Stamp  on  Ap- 
praisement. 


By  tlio  Stamp  Act,  1891  (54  &  bij  Yict.  c.  39),  s.  88,  and  Sclied. 
tit.  "Appraisement  or  Valuation,"  the  following  stamp  duties  are 
made  payable  on  appraisements  and  valuations  : — 

Where  the  amount  of  the  a 

tion  does  not  exceed  5/. 
Exceeds  5/.  and  does  not  exceed  10/, 

„   10/. 

„   20/. 

„   30/. 

„   40/. 

„   50/. 

„  100/. 

„  200/. 

„  500/. 


lisement  or  valua-     £    s. 

d. 

.         • 

.     0     0 

3 

1  10/. 

.     0     0 

G 

20/. 

.     0     1 

0 

30/. 

.     0     1 

G 

40/. 

.     0     2 

0 

50/. 

.     0     2 

G 

100/. 

.     0     5 

0 

200/. 

.     0  10 

0 

500/. 

.     0  15 

0 

^                 , 

.     1     0 

0 

Replevy  at 
any  Time 
before  Sale. 
Jacob  V,  King. 


Mofle  of  Sell- 
ing- the  Goods 
distrainccl. 


Landlord 
may  not  buy. 


Where  goods  are  distrained,  and  at  the  end  of  the  five  days 
appraised  bnt  not  sold,  the  act  of  appraisement  does  not  take  away 
the  tenant's  right  to  replevy  them  (/<•).  Until  they  are  duly  sold,  the 
property  in  them  remains  vested  in  the  tenant  or  other  owner  (/). 

A  bailiff  who  seizes  goods  under  a  distress  warrant,  if  his  authority 
to  sell  on  behalf  of  the  landlord  is  afterwards  withdrawn,  has  no 
right  to  go  on  and  sell  for  his  expenses  {m). 

Before  any  sale  takes  place,  the  County  Court  registrar's  office 
should  be  searched  to  see  if  the  goods  have  been  replevied ;  if  that  is 
not  the  case,  and  the  rent  and  charges  remain  unpaid  at  the  end  of 
the  five  days  allowed  by  law,  the  goods  should  be  sold  for  the  best 
price  which  can  be  got  for  them.  If  the  distress  is  for  less  than  20/., 
a  person  selling  the  goods  by  auction  need  not  have  an  auctioneer's 
licence  {n).  It  seems  that  there  is  no  order  required  by  law  to  be 
observed  on  the  sale  of  goods  distrained, — as  that  beasts  of  the  plough 
should  be  postponed  to  other  goods  (o) . 

The  landlord  cannot  sell  the  goods  to  himself  or  take  them  at  the 
appraised  price  (;;).  It  is  not  unusual  for  the  appraisers  to  buy 
them  at  their  own  valuation.  A  distress  sold  at  the  appraised  value 
was  taken,  wlien  appraisers  were  sworn,  to  have  been  sold  at  the 
best  price,  since  the  law  rcUcd  upon  the  appraisers  having  been 
sworn  {q) ;  but  it  was  held,  that  upon  a  count  for  not  selling  goods 


(A)  Jacob  V.  Kiug  (1814),  5  Tauut.  451  ; 
15  R.  R.  550. 

{!)  Moore  v.  Pyrke,  11  East,  52,  54; 
King  T.  Enqland,  supra,  note  [g). 

(/«)  nardinq  v.  Hall,  14  W.  R.  646  ;  14 
L.  T.,  N.  S.  410. 

(n)  Auctioneers     Act,     1845,     Chitty's 


Statutes,  tit.  "Auction,"  8  &  9  Vict. 
(\  15,  s.  5. 

(o)  Jcnncr  v.  YoJla)uJ,  G  Price,  5 ;  2 
Chit.  R.  167  ;  20  R.  R.  608. 

[p)  King  v.  England,  supra,  note  [g'). 

(q)  Walter  v.  llumb'ill,  1  Ld.  Ravm.  63  ; 
1  Salk.  247. 
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distrained  at  the  best  prices,  tlie  plaintiff  miglit  go  into  evidence  to  Cn.XI.Sc.io. 

show  that  the  goods  were  allowed  to  stand  in  the  rain,  and  that  they  ^£°'jfj"^^ijl 

were  improperly  allotted  (r).     Where  a  tenant  is  under  a  covenant     ?;;;;y^^'^;;j'' 

not  to  carry  hay  and  straw  off  the  premises,  a  distraining  landlord  is  -_; — 

.  ,    \  ,,  .  ,  1  T   •  ii     i.    J.1  u  May  not  sell 

not  entitled  to  sell  it  too  cheap,  on  the  condition  that  the  purchasei  jjay  too 
shall  consume  it  on  the  premises  (s).     If  goods  on  the  tenant's  lands  cheap, 

1  ^  '  o  ^  .  tor  consump- 

he  sold  under  a  distress  witli  a  condition,  to  which  the  tenant  is  a  tion  on 
party,  that  they  may  remain  on  the  land  up  to  a  certain  day,  and  ^^'emises. 
that  the  buyer  may  enter  and  take  the  goods,   the   tenant    cannot 
revoke  this  licence  to  enter  on  the  land  (f).     But  such  a  licence  is  not 
implied  by  law,  though  the  goods  may  have  remained  on  the  land 
with  the  tenant's  assent  {ii). 

The  purchaser  of  a  patented  article  may  not  use  it  in  breach  of  a  Purcliaser  of 
contract  by  the  tenant  with  the  patentee  of  which  he  has  notice  (.r) .      Article. 

The  whole  produce  of  the  sale  may,  if  necessary,  be  applied  in  or  Application 
towards  satisfaction  of  the  rent  and  expenses  of  the  distress ;  but  if  g^^ie'^'^''^^  °^ 
the  produce  be  more  than  sufficient  for  that  purpose,  the  residue 
should  be  left  in  the  hands  of  the  sheriff,  under-sheriff,  or  constable — 
usually  the  latter— for  the  use  of  the  owner  of  the  goods  distrained  (i/). 
And  if  the  goods  have  been  removed  for  sale,  the  surplus  thereof 
remaining  unsold  (if  any)  should  be  retui-ned  to  the  premises  from 
which  they  were  taken  (;:) . 

(j)  Surplus  Proceeds  and  Unsold  Goods. 

By  2  W.  &  M.  sess.  1,  c.  5,  s.  2,  landlords  are  authorized,  after  2  W.  &  M. 
giving  five  days'  notice  of  the  distress  («),  to  cause  the  goods  and  'li^'^'^' 
chattels  distrained  to  be  appraised  and  sold  (h),  "  towards  satisfaction  Distress  for 
of  the  rent  for  which  the  said  goods  and  chattels  shall  be  distrained,  "^j^^^\*°  ^^ 
and  of  the  charges  of  such  distress,  appraisement  and  sale,  leaving  the  Tenant. 
orerphis    {if  amj)   in    the  liands  of   the  said  sheriff,  under-sheriff  or 
constable,  for  the  owner's  use."     If  the  overplus  be  not  so  left,  and 
the  tenant  or  owner  of  the  goods  thereby  sustains  actual  damage  (but 
not  otherwise),  a  special  action  on  the  case  is  maintainable  (c),  but  not 
an  action  for  money  had  and  received,  to  recover  the  amount  of  such 
overplus  {d).     The  "  overplus  "  means  what  remains  after  payment  of 

(»•)  Poyniery.  Buckley,  5  C.  &  P.  512.  {x)  British  Mutoscope  and Bioqraph  Co.  v. 

[s)  Ridrjicav  V.    Ld.    Stafford,    G    Exch.  Homer,  [1901]  1   Ch.   G71  :   70'L.   J.,  Ch. 

404;  overruling  ^W^i'j/v.iWcA,  8  M.&W.  279;  8-1  L.  T.   20;  49  W.   R.    277,   per 

419;  and  followed  in  iZrt?<7.i«j  V.  Walrond,  Far-n-ell,  J. 

1  C.  P.  D.  480  ;  45  L.  J.,  C.  P.  772  ;    35  (y)  Infra  (j). 

L.    T.    210;    24    W.    R.    824;    see   also  (z)  Evans  v.  Wright,  2  H.  &  N.   527; 

Frusher  v.  Lee,   10  M.   &  W.  709  ;  Rodm  27  L.  J.,  Ex.  50. 

V.  Eylon,  6  C.  B.  427.  [a)  Ante,  p.  538  (h). 

{t)    Wood  V.   Mauley,   11   A.   &  E.    34  ;  (*)  Ante,  p.  541  (i). 

Woody.  Leadbitter,  13  M.  &  W.  838.  (c)  Lyon  v.  Tomklcs.  1  M.  &  W.  603. 

(m)   Williams  v.  Morris,  8  M.  &  W.  488.  {d)   Yaie$  v.  Eastiiood,  6  Exch.  805  :  20 
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Ch.  XI.Sc.lO. 

Proceedings  in 
Distress  (Sur- 
pltis  Froceeds). 


No  action  for 
Eent  till  Sale. 
Lehaln  v. 
Fhilpott. 


tlie  rent,  and  tlie  reasonable  charges  of  the  distress,  whicli  may  be 
questioned  in  such  special  action  (r).  Whether  tlie  amount  deducted 
for  rent  can  be  questioned  in  such  action,  is  not  clear.  Although  the 
tenant  or  owner  of  the  goods  has  received  the  balance  from  the 
broker,  it  is  a  question  for  the  jury  whether  it  was  accepted  in  full 
satisfaction :  and  if  not,  then  whether  it  was  sufficient  to  satisfy  the 
real  balance  (./').  And  although  the  distress  be  insufficient,  no  action 
can  be  maintained  for  the  rent  until  a  sale  has  been  had  (y),  after 
which  the  landlord  may  sue  for  the  balance  (//).  Where  goods 
distrained  for  rent  in  arrear  have  been  removed  to  a  convenient  place 
for  sale,  and  sufficient  sold  to  satisfy  the  distress,  including  the 
expenses,  the  proper  course  is  for  the  broker  to  leave  the  surplus 
money  with  the  sheriff,  under-sheriff  or  constable  (generally  the 
constable),  and  return  the  sui'plus  goods  to  the  premises  from  whence 
he  took  them  (/). 


Distress  fur 
lieut  Rules. 


ST  Geo.  3, 
c.  93,  8.  1. 
Fixed  Limit 
to  Costs 
where  Dis- 
tress for 
20/.  or  less. 


Statutory 
Schedule 
■where  Dis- 
tress for  20/. 
or  lef^s. 
Treble 
Damages. 


Sect.  11. —  Cosfs  of  Distresses. 

The  Distress  for  Eent  Rules,  1888,  or  other  Distress  for  Rent  Hules 
for  the  time  being,  regulate  generally  the  costs  of  a  distress  ;  but  the 
Distress  (Costs)  Act,  1817  (57  Geo.  3,  c.  93),  which  regulated  the  costs 
where  the  distress  is  for  20/.  or  less,  is  still  unrepealed  (except  as  to 
its  preamble  and  formal  words  of  enactment,  which  are  repealed  by 
the  Statute  Law  Revision  (No.  2)  Act,  1890). 

By  the  Distress  (Costs)  Act,  1817  (57  Greo.  3,  c.  93),  after  reciting 
that  divers  persons  acting  as  brokers  and  distraining,  had  of  late 
made  excessive  charges  to  the  great  oppression  of  poor  tenants  and 
others,  and  that  it  was  expedient  to  check  such  practices,  it  is 
enacted  that  no  person  making  any  distress  for  rent,  not  exceeding 
20/.,  shall  receive  out  of  the  produce  of  the  goods  distrained  upon 
and  sold,  or  from  the  tenant  distrained  on,  or  from  the  landlord,  or 
from  any  other  person  whatsoever,  any  other  costs  and  charges  than 
those  set  forth  in  the  schedule  to  the  Act,  and  by  sect.  2  any  person 
aggrieved  by  extortion  of  greater  amount  than  that  prescribed  by  the 
Act  may  apply  to  any  one  justice  of  the  peace  for  the  division  where 
such  distress  shall  have  been  made,  or  in  any  manner  proceeded  in, 
for  redress,  who  may  adjudge  treble  the  amount  of  the  monies  so 


L.  J.,  Ex.  303  ;  Iraus  v.  WriffJit,  2  H.  & 
N.  527  ;  27  L.  J.,  Ex.  50  ;  2  Chit.  PL  544 
(7th  ed.). 

(e)  Lyon  v.  Tomkies,  1  M.  &  W.  603  ; 
Tyr.  k  Gr.  810  ;  2  Gale,  144  ;  5  L.  J. 
(N.  S.),  Ex.  260  ;  46  R.  R.  412  ;  Kuight 
T.  F.gerton,  7  Exch.  407  (5th  issue,  and 
verdict  thereon). 


(/)  Luon  V.  Tomklcs,  supra. 

\g)  Lchain  v.  Fliilpott  (1875),  L.  R.,  10 
Ex.  242;  44  L.  J.,  Ex.  225;  33  L.  T.  98  ; 
23  W.  R.  876. 

(/()  FhilpoU  V.  Lchain  (1876),  S5  L.  T. 
856 

(/)  Evans  v.  Wright,  2  H.  &  N.  527 ;  27 
L.  J.,  Ex.  50. 
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unlawfully  taken  to  be  paid  by  the  offender  to  the  complaining  party.  Ch.  SI.Sc.ii. 
By  sect.  4  the  landlord  is  only  liable  in  case  he  has  personally  levied  I'l-oceedings  in 
the  distress.  {Costs  of). 

The  statute  does  not  apply  to  a  case  of  distress  taken  for  more  than 
20/.,  though  made  upon  goods  which  are  appraised  at  and  sold  for  less 
than  201.  (/.■). 

By  sect.  6,  "  every  broker  or  other  person  who  shall  make  and  levy  Copy  of 

anu  distress  whaf soever,  shall  srive  a  copy  of  his  charo^es,  and  of  all  the  5,'''^^^''^^ 

P  ■'■•'  ..  Charges  for 

costs  and  charges  of  any  distress  whatsoever,  signed  by  him,  to  the  Party  Dis- 
person  or  persons  on  whose  goods  and  chattels  any  distress  shall  be  *^'''^^'^^^  °^- 
levied,  although  the  amount  of  the  rent  demanded  shall  exceed  the 
sum  of  twenty  pounds."     This  section,  which,  it  will  have  been  seen,  j^,jig  is  under 
is  of  general  application,  does  not  apply  where  the  goods  have  not  -'^^t  of  isss. 
been  sold  (/),  and  where  it  does  apply,  the  landlord,  not  personally 
interfering  in  the  distress,  is  not  liable  for  the  omission  of  the  broker 
to  give  a  copy  of  his  charges  {m). 

The  statute  is  still  unrepealed.     If  possible  it  must  be  read  with  the  Scales  under 
more  extensive  section,  sect.  8,  of  the  Law  of  Distress  Amendment  J^istressfor 

Kent  xlules. 

Act,  1888,  and  the  Distress  for  Eent  Eules  made  thereunder,  replacing 

the  49th  section  of  the  Agricultural  Holdings  Act,  1883,  which  section 

provided  a  scale  of  charges  («) — applicable  only  to  distresses  for  more 

than  20/. — now  replaced  by  the  scales  under  the  rules.     There  are 

now  two  scales,  one  where  the  sum  demanded  and  due  exceeds  20/. 

and  the  other  where  it  does  not  exceed  20/.     Eule  17  provides  that  Taxation. 

in  case  of  any  difference  as  to  charges,  the  charges  shall  be  taxed  by 

the  registrar  of  the  district  in  which  the  distress  is  levied,  who  may 

make  such  order  as  he  thinks  fit  as  to  the  costs  of  taxation,  and  by 

Scale  I.  there  is  an  allowance  for  "reasonable   fees,  charo:es,  and  Charges 

expenses  (subject  to  Eule  17)  where  distress  is  withdrawn  or  where  tl-es"with- 

no  sale  takes  place,  and  for  negotiations  between  landlord  and  tenant  drawn,  and 

.  .  for  Neo"otia- 

respecting  the  distress."  These  words,  which  are  taken  from  the  tions.  ° 
superseded  but  only  impliedly  repealed  schedule  to  the  Agricultural 
Holdings  Act,  give  the  landlord  a  right  to  charge  which  he  did  not 
possess  before.  It  is  conceived  that  this  right  does  not  arise  until 
a  distress  has  been  actually  put  in,  and  that  negotiations  upon  the 
question  whether  a  distress  shall  be  put  in  or  not  cannot  be  charged 
for  under  them. 

(/I)   Child  V.    Chamberlain,    5   B.    &   A.  as  this  rule  is  in  force,   it  is  submitted 

1049  ;  6  C.  &  P.  213.  that    it   impliedly  repeals    and    replaces 

(/)  Hills  V.  Street,  5  Bing.  39  ;   6  L.  J.,  sect.  6  of  57  Geo.  3,  c.  93. 

C.  P.  215  ;  2  Moore  &  Payne,  96.  («)  This  scale  was  almost  identical  with 

()«)  Hurt  V.  Leach,  1  TVL  &  W.  560.  that  proposed  by  Mr.  Waugh,  M.P.  for 

By  Eule  18  of  the  Distress  for  Eent  Cockermouth,  a  solicitor  of  forty  years' 

Eules,  "  eveiy  bailiff  shall,  on  the  request  experience,  to  the  Select  Committee  of  the 

of  the  tenant,  produce  to  him  a  copy  of  the  House  of  Commons  on  the  law  of  distress, 

table  "  of  fees  under  those  rules.     So  long  which  made  its  report  in  1SS2. 

L.T.  35 
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Ch.XT.Sc.11. 

Froceedings  in 

Distress 

(Costs  of). 

Bailiff's  right 
to  Percentage. 
Phillips  V. 
JHecs. 


Percentages 
under  Law  of 
Distress  Act 
and  Rules. 


Penalty  for 
Overcharges. 


The  49tli  section  of  the  Agricultural  Holdings  Act  above  mentioned 
provided  that  no  person  "  making "  a  distress  for  more  than  20/. 
should  be  entitled  to  recover  more  than  the  sums  mentioned  in  the 
schedule.  The  landlord,  and  not  the  bailiff,  was  held,  in  Coode  v. 
Johns,  entitled  to  the  percentage  of  3  per  cent,  authorized  by  that  Act 
up  to  50/.,  the  landlord  being  the  person  "  making "  the  distress 
■within  the  meaning  of  the  section,  the  percentage  being  said  to  be 
given  to  the  landlord  as  compensation  for  his  expenses  in  employing 
a  solicitor  (o)  ;  but  in  Phillips  v.  Eces  (yj)  this  decision  was  overruled 
by  the  Court  of  Appeal,  and  the  law  there  laid  down  to  the  effect  that 
the  bailiff  and  not  the  landlord  is  entitled  to  the  percentage,  though 
in  terms  applying  only  to  the  repealed  49th  section  of  the  Agricnltm'al 
Holdings  Act,  seems  also  to  apply  to  Rule  15  of  the  Distress  for  Rent 
Rules  ('z).  This  Rule  provides  that  no  person  shall  be  entitled  to 
charges  for  "levying  a  distress"  other  than  those  specified  in  the 
table  set  out  in  the  Appendix  to  the  Rules,  i.e.  under  Scale  I. : — 

"  For  levying  distress.  Three  per  cent,  on  any  sum  exceeding 
20/.  and  not  exceeding  50/.  Two  and  a  half  per  cent,  on  any  sum 
exceeding  50/,  and  not  exceeding  200/.,  and  one  per  cent,  on  any 
additional  sum." 

And  under  Scale  II.  : — "  For  levying  distress,  3s." 

Under  these  scales  the  landlord,  imless  he  personally  le\ies,  gets 
nothing. 

The  Act  of  1888,  by  sect.  7,  renders  a  certificated  bailiff  liable  to 
have  his  certificate  cancelled  for  extortion,  and  expressly  preserves  his 
liability  to  "  any  other  penalty  or  proceeding."  It  is  submitted  that 
where  the  distress  is  for  20/.  or  less,  the  treble  amounts  under  sect.  2 
of  the  Distress  (Costs)  Act,  1817  (57  Geo.  3,  c.  93),  become  payable 
by  the  offender  (r),  but  the  point  is  doubtful. 


Practical 
Directions. 


Sect.  12. — Practical  Directions  as  to  the  Mode  of  Distrain iny. 

The  most  proper  manner  of  making  a  distress  is  for  the  person 
distraining,  whether  the  landlord  himself  or  his  bailiff  (accompanied 
by  a  man  to  be  left  in  possession),  to  get  into  the  house,  or  upon  any 
part  of  the  premises  out  of  which  the  rent  issues,  and  there  select  and 
seize  articles,  not  pririkHjed  from  distress  (s),  of   sufficient  value  to 


(o)  Coode  V.  Joh/is,  17  Q.  B.  D.  714  ;  55 
L.  J.,  Q.  B.  475  ;  55  L.  T.  290  ;  35  W.  R. 
47. 

(p)  PJiillips  V.  Pecs,  24  Q.  B.  D.  17; 
59  L.  J.,  Q.  B.  1;  61  L.  T.  713;  38 
W.  R.  53-C.  A. 


(q)  And  see  per  Lopes,  L.J.,  in  PhlUipn 
v.  Pees,  supra. 

(r)  The  editor  has  here  adopted  a  sug- 
gestion in  Oldham  and  Foster's  Law  of 
Distress  ('ind  ed.),  at  p.  257. 

(«)  Ante,  Sect.  8,  p,  495. 
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raise,  on  a  broker's  sale,  the  amount  for  wliieli  tlie  distress  is  made,  Ch.  XI.Sc.12. 
and  the  expenses  of  the  distress ;  or,  if  necessary,  to  seize  the  whole,  -P''''^f^"'^«  '<■"■ 
by  taking  hold  of  some  piece  of  fiu'niture  or  other  article  and  saying,      (Practical 
"  I  distrain  this  in  the  name  of  all  the  goods  on  the  premises  "  (t),  or 


to  that  effect.     There  could  he  no  harm  in  adding,  "  except  those 
jDrivileged  from  distress." 

There  need  not  be  an  actual  seizure  of  the  jDroperty  distrained  Actual 
oii{u),  any  expression  of  intention  to  distrain  being  sufficient  (.r) .  ^ecessar'^"* 
Thus,  where  a  landlord  to  whom  rent  was  in  arrear,  on  hearing  Cnaner  v. 
his  tenant  and  a  stranger  disputing  about  removing  a  lathe,  ^^'^^^' 
entered  the  house,  and  laying  his  hands  on  the  machine,  said, 
"  I  will  not  suffer  this,  or  any  of  the  things,  to  go  off  the 
premises  till  my  rent  is  paid,"  the  distress  was  held  to  be  suffi- 
ciently made  (y).  Where  a  landlord's  agent  went  upon  the  tenant's 
premises,  walked  round  them  without  touching  anything,  and  gave 
the  usual  notice  of  distress  as  to  certain  of  the  goods  (of  much  more 
than  sufficient  value),  and  then  went  away  without  leaving  any  one 
in  possession,  it  was  held  that  this  was  a  sufficient  seizure  to  enable 
the  tenant  to  sue  the  landlord  for  an  excessive  distress  (;:),  Where 
a  broker  went  to  the  tenant's  house  and  pressed  for  payment  of  rent 
alleged  to  be  due,  and  of  a  sum  for  the  expense  of  the  levy,  but 
touched  nothing  and  made  no  inventory,  and  the  tenant  then  paid 
the  rent  and  expenses  under  protest,  on  which  the  broker  withdi-ew : 
it  was  held  in  an  action  against  the  landlord  for  an  excessive  distress, 
that  he  could  no^  say  there  had  been  no  actual  distress  (a) .  But  a 
declaration  by  a  landlord  as  against  the  grantee  of  a  bill  of  sale 
that  the  landlord  means  not  to  allow  the  goods  to  be  removed  until 
his  rent  be  paid,  and  that  he  is  prepared  to  use  force  to  prevent 
their  removal,  has  been  held  not  to  be  a  conversion  by  the  landlord  (b) . 

In   making   the   seizure  care   must   be  taken   not  to  distrain  on  Things  privi- 
anything  absolutely  privileged  from  distress,  ecc.  gr.  things  delivered  b*e°uken  *  *° 
to  the  tenant  in  the  way  of  his  trade  (c) ,  or  if  the  holding  be  agri-  Nor  an  exces- 
eultirral,   machinery  and  breeding  stock  on  hire  (r/'),  nor  anything  f^ive  Quantity. 
privileged  sub  modo,  i.e.  provided  there  be  other  sufficient  distress 
on  the  premises,  ex.  gr.   the   tools  of   a  man's  trade  {e),  or,  if   the 
holding   be   agricultural,   agisted   cattle  (/).      Nor  must  the  goods 

(0  Doddv.  3Iufgan,  6  Mod.  215  ;  Brapir  [a)  Hutch  ins  v.  Scott,  2  M.  &  W.  809. 

V.  Thompson,  4  C.  &  P.  84.  (i)  England  v.    Coivlcii,    L.    R.,    8    Ex. 

(m)  Smith,  L.  &  T.  224  (2nd  ed.).  i26  ;  42  L.  J.,  Ex.  80  ;''28  L.  T.  67,  diss?. 

{x)   Ci-amn-  v.  Molt,  L.  R.,  5  Q.  B.  357  ;  Martin    B 

39  L.  J.,  Q.  B.   172:  22  L.  T.   857  ;   18  ,  ,  J      '  v  ^    s  ,-u-  •   -i        ■,    , 

-ry   Tj    q ,  y  '  [c)  For  a  hst  of  things  privileged  abso- 

',  s'-A'    \       -.x         r -D-        irv     r>T    T  lutely  and  sub  modo  respectively,  see  ante, 

(»/)    // oof/ V.  i\;/;/w,  5  Bmg.  10 ;   6  L.  J.,  ,(/-  ^  ■"  ' 

C.  P.  198  ;  2  M.  &  P.  27  ;  30  R.  R.  528.  P"  ■*'''^- 

{z)  Swann  v.  Earl  of  Falmouth.  8  B.  &  C.  (<^)  ^^ite,  Sect.  5. 

456  ;  2  Man.  &  Ry.  534  ;  6  L.  J.,  K.  B.  [e)  See  note  [c). 

374  ;  32  R.  R.  441.  {/)  Ante,  Sect.  5. 

35  (2) 
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Ch.  XI.Sc.i2.  distrained  be  excessive  in  quantity  or  value,  i.e.  much  beyond  what  is 
Proceedings  m   uecessarv  to  Satisfy  the  actual  arrears  of  rent,  and  the  costs  of  the 

Dish-css  .  . 

{Practical      distress  {g).     The  value  of  the  goods  should  be  estimated  at  what 

'—  they  will  probably  produce   at   a   sale,  and  not  according   to  their 

value  to  the  tenant  Ui).  A  broker's  appraisement  is  not  evidence 
against  the  tenant  as  to  the  value  (J),  but  the  broker  who  made 
it  should  be  called.  If  there  be  no  other  distress  on  the  premises, 
the  taking-  of  one  entu-e  thing,  though  of  considerably  greater  value 
than  the  rent,  is  not  excessive  {k) .  An  action  lies  for  an  excessive 
distress  of  growing  crops,  the  probable  produce  of  which  is  capable 
of  being  estimated  at  the  time  of  the  seizm'e  (/)  :  provided  the 
tenant  thereby  sustains  actual  loss  and  damage,  but  not  other- 
wise {m).  The  distress  should  not  extend  to  the  whole  crop,  where 
part  would  suffice. 

The  distress  should  not  be  made  for  more  rent  than  is  really  owing, 
but  if  there  be  any  doubt  or  dispute  on  that  point,  and  no  tender  lias 
been  made  by  the  tenant,  the  landlord  may,  with  comparative  safety, 
distrain  for  all  that  he  claims,  although  in  the  result  it  appears  to  be 
more  than  is  really  in  arrear  and  unpaid.  No  action  can  be  main- 
tained against  him  merely  for  distraining  for  too  much  rent,  unless  it 
appear  by  the  evidence  that  the  goods  seized  and  sold  were  excessive 
with  reference  to  the  amount  of  the  actual  arrears  (n) :  not  even  where 
it  is  alleged  that  the  distress  was  made  maliciously  (o) .  The  reason 
is,  that  the  landlord  is  legally  entitled  to  distrain  for  something, 
although,  perhaps,  not  for  all  that  he  claims ;  and  there  is  no  duty 
on  his  part  to  inform  the  tenant  for  what  he  distrains :  on  the 
contrary,  it  is  the  duty  of  the  tenant,  who  is  presumed  to  know  what 
rent  he  owes,  to  tender  at  his  peril  a  sufficient  simi  to  satisfy  the 
amount,  with  or  without  expenses  as  the  case  may  require,  and  until 
he  has  done  that  he  has  no  cause  of  complaint  (p).  Upon  the  same 
principle,  when  the  amount  of  a  simple  contract  debt  is  disputed,  the 


Amount  of 
Rent  to  bo 
distrained  for. 


iff)  52  Hen.  3,  c.  4  (Statute  of  Mario- 
bridge)  ;  Trells  V.  Jfoodi/,  7  C.  &  P.  59  ; 
WilloKfjhhy  V.  Backhouse,  2  B.  &  C.  821  ; 
Piffflins  V.  Goode,  2  0.  &  J.  364  ;  Knight 
V.  Egerton,  7  Exch.  407  ;  Whiticorlh  v. 
Mndin,  2  C.  &  K.  -517  ;  Smith  v.  Ashforth, 
29  L.  J.,  Ex.  259. 

(//)  WcUs  V.  Moody,  7  C.  &  P.  59  ;  48 
E.  R.  759. 

(t)  Smith  V.  Ashford,  29  L.  J.,  Ex.  259. 

{Jc)  Avcnell  v.  Croker,  Moo.  &  M.  172; 
SelU  V.  Eoarc,  1  Bing.  401  ;  1  C.  &  P.  28  ; 
explained  11  Exch.  876  ;  Modcn  v.  Eyton, 
6  C.  B.  427  :  Tancrcd  v.  Lcyland  (in  error), 
16  Q.  B.  067,  Maule,  J. 

{I)  Piggott  V.  Births,  1  M.  &  W.  441. 

(w)  Proitdlove  V.  Twctiilotv,  1  Cr.  &  Mee. 
326  ;   Owen  v.  Legh,  3  B.   &  A.  470  ;  22 


R.  R.  455  ;  Podgers  v.  Parker,  IS  C.  B.  112 ; 
but  sec  Chandler  v.  Boulton,  3  H.  &  C.  653, 
34  L.  J.,  Ex.  89,  where  nominal  damages 
were  held  rccoAcrable. 

(«)  Crowder  v.  Self,  2  Moo.  &  R.  190  ; 
Taftcrcd  v.  Lcyland  (in  error),  16  Q.  B. 
669  ;  Glynn  v.  Thomas,  11  Exch.  870  ; 
25  L.  J.,  Ex.  125  ;  French  \.  Phillips,  1 
H.  &  N.  564;  26  L.  J.,  Ex.  82  ;  Poring 
V.  Warhurton,  E.,  B.  &  E.  507 ;  28  L.  J., 
Q.  B.  31 ;  overruling  Taylor  v.  Hcnniker, 
12  A.  &  E.  488. 

(o)  St/vcmon  v.  Neivnham  (in  error),  13 
C.  B.  285,  297  ;  22  L.  J.,  C.  P.  110. 

(;;)  Glynn  x.  Thomas,  11  Exch.  873, 
Erie,  J.  ;  Tancrcd  v.  Leyland,  16  Q.  B. 
669. 
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debtor  must,  at  his  peril,  make  a  sufficient  tender;   otlierwiso  tlio  Ch.  XI.Sc.i2. 
creditor,  although  he  claims  too  much,  may  recover  what  is  really  due  ^''°%^-^"^^^g  ^" 

to  him,  with  costs.  (Fraciical 

,  ,  .  Directions). 

The  broker  should  show  the  cause  of  his  making  the  distress,  if  ■ 


requu-ed  to  do  so,  but  if  not  required,  he  may  distrain  generally  (q). 
The  landlord  or  his  agent  or  bailiff  is  not  bound  by  any  notice  of 
distress  given,  but  may  show  that  more  rent  was  due  than  is  therein 
stated  (r) .  The  tenant  must  prove  that  his  goods  to  an  excessive 
amount  or  value  were  distrained,  but  it  is  not  necessary  to  show  that 
they  were  sold  or  actually  taken  away :  the  seizure  as  a  distress  is  a 
sufficient  cause  of  action  (s) .  And  it  will  be  no  defence  that  after 
the  excessive  distress  was  made  the  tenant  authorized  the  defendant  to 
sell,  and  gave  him  other  powers  with  regard  to  the  goods  seized  (f). 

As  soon  as  possible  after  the  goods  have  been  distrained  they  should 
be  impounded  (ii)  ;  especially  where  there  is  any  dispute  between  impoundinc 
the  parties  as  to  the  amount  of  arrears  really  due.  Until  such 
impounding  the  tenant  may  tender  what  he  admits  to  be  due,  with 
expenses,  and  if  such  tender  be  sufficient  it  will  be  illegal  to  proceed 
further  with  the  distress  (.;?).  But  when  the  goods  are  impounded 
they  are  in  the  custody  of  the  law,  and  a  tender  is  too  late  to  make 
the  subsequent  proceedings  illegal  {y) .  Nevertheless,  if  a  tender  be 
made  after  the  impounding,  but  within  the  five  days  allowed  the 
tenant  to  replevy,  and  the  landlord  afterwards  proceeds  to  sell  the 
distress,  the  tenant  may  maintain  a  special  action  on  the  case 
founded  on  the  equity  of  the  statute  (3  "W.  &  M.  sess.  1,  c.  5), 
s.  2  (;:),  To  avoid  this  the  landlord  should  abstain  from  selling  (after 
such  a  tender),  and  leave  the  tenant  to  obtain  his  goods  by  a  replevin 
(which  is  the  only  remedy) ,  in  which  the  tenant  will  have  to  pay  all 
that  is  really  due  with  the  costs  of  and  incident  to  the  distress,  replevy 
and  action.  If  no  tender  be  made,  the  landlord  should  not  sell  for 
more  than  the  actual  arrears  of  rent,  with  expenses,  notwithstanding 
he  may  have  claimed  more  in  his  notice  of  distress.  He  now  has  the 
opportunity  of  correcting  any  mistake  previously  made  on  that  point, 
although  perhaps  he  may  be  liable  to  some  damages  for  having  taken 
an  excessive  quantity  of  goods  as  a  distress. 

{q)  Bullefscase,  1  Leon.  50.  (.i)    Vcrtiw  v.  Bcaalcy,  1  Moo.  &  R.  21  ; 

(r)   Gtvinnet  v.   Phillips,  3   T.   R.   643  ;  Branscomb  v.  Brid(/es,  IB.   &  C.   145  ;   25 

Crowther  v.  Ramsbottoiii,   7   T.    E.   658  ;  4  R.  E.  335  ;  EuUand  v.  Bird,  10  Bing.  15  ; 

R.  R.  540  ;   Gamhrell  v.  Earl  of  Falmouth,  Litdd  v.  Thouias,  12  A.  &  E.  117. 
4  A.  &  E.  73  ;  5  N.  &  M.  359  ;  43  R.  R.  (y)  Fi,rth   v.    Furvis,    5   T.   R.    432 ;  2 

307  ;   Trnit  v.  HiDit,  9  Exch.  14.  R.  R.  637 ;   Thomas  v.  Harries,  1  M.  &  G. 

(s)  Sells  V.  Hoare,  1  Bing.  401  ;   8  Moo.  695;  Ladd  v.  Thomas,    12  A.    &  E.    117; 

453  ;  Baylis  v.  Usher,  4  M.  &  P.  790.  Ellis  v.  Taylor,  8  M.  &  "W.  415  ;   Tcnnant 

(0    WUlouyhb>i  V.  Backhouse,  2  B.  &  C.  v.  Field,  8  E.  &  B.  336. 
821  ;  2  L.  J.,  k.  B.  174  ;  26  R.  R.  566  ;  [z)  Johnson  v.  Upham,  2  E.  &  E.  250; 

Sells  V.  Hoare,  supra.  28  L.  J.,  Q.  B.  252  ;  overruling  Ellis  v. 

(m)  Ante,  p.  533.  Taylor,  8  M.  &  W.  416, 
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Ch.  XI.Sc.12. 
Trocer(Ji)i(/s  in 

(J'nu'/icfd 
JDireclions). 

Inventory. 


Notice  of 
Distress,  (fcc. 


Removal  of 
Goods. 


After  a  seiziu'e  has  been  made,  as  above  pointed  out,  it  is  proper 
for  the  landlord  or  his  bailiff  to  make  an  inventory  (a)  of  as  many 
goods  as  are  judged  sufficient  to  cover  the  rent  distrained  for,  and 
also  the  charges  of  the  distress.  Although  an  inventory  need  not 
be  as  exact  and  minute  as  a  specification,  yet  it  ought  to  mention  the 
goods  taken,  in  such  a  manner  that  the  tenant,  and  others,  may  know 
what  is  intended  to  be  distrained.  The  following  inventory,  "  one 
clock  and  weights,  &c.,  and  any  other  goods  and  effects  that  may  be 
found  in  and  about  the  said  premises,  to  pay  the  said  rent  and 
expenses  of  this  distress,"  was  considered  by  the  Court  objectionable, 
and  was  held  sufficient  only  on  the  ground  that  the  distress  was  in 
fact  meant  to  include  all  the  goods  on  the  premises  (b) .  A  notice  of 
distress  stating  that  the  landlord  had  distrained  the  several  goods, 
chattels,  and  effects  specified  in  the  schedule  :  which  schedule,  after 
enumerating  certain  goods,  concluded  thus  : — "  and  all  other  goods, 
chattels  and  effects  on  the  said  premises,  f/iat  ma//  be  required 
ill  order  to  satisf//  the  above  rent,  together  with  all  necessary 
expenses :  "  was  held  to  be  too  vague  and  uncertain  to  justify 
the  sale  of  goods  of  a  stranger  which  he  had  deposited  on  the 
premises  (c). 

After  the  inventory  is  taken  it  is  necessary  to  give  a  notice  /// 
writing  (d)  to  the  tenant  of  the  fact  of  the  distress  having  been  made 
and  the  time  when  the  rent  and  charges  must  be  paid  or  the  goods 
replevied.  This  is  usually  done  by  writing  such  notice  at  the  bottom 
of  the  inventory  {e).  A  true  copy  of  the  inventory  and  notice  must 
then  be  served  personally  upon  the  tenant  or  the  owner  of  the  goods, 
or  left  at  the  house,  or  if  there  be  no  house  on  the  premises,  upon  the 
most  notorious  place.  There  should  in  all  cases  be  a  witness  present 
to  prove  the  regularity  of  the  proceedings. 

When  the  distress  has  been  thus  made,  it  is  the  safest  way  to 
remove  the  goods  immediately,  and  in  the  notice  to  acquaint  the 
tenant  where  they  are  removed  to.  The  place  to  which  they  are  so 
removed  must  be  mentioned  in  the  notice  (/),  and  any  written 
request  of  the  tenant  under  the  Law  of  Distress  Amendment  Act, 
s.  5  (ante,  p.  541),  as  to  the  place  of  removal  must  be  strictly 
complied  with.  In  many  cases,  however,  the  tenant  for  his  own  con- 
venience requests  the  landlord  to  permit  them  to  remain  on  tlie 
premises,  and  consents  to  allow  him  to  retain  possession  beyond 
the  five  days ;  and  in  such  cases  a  written  consent  should  be 
procured  {(/) ,  and  some  person  left  in  possession  of  the  goods  upon 


(a)  See  Form,  Appendix  D..  No.  3. 
lb)    Walcman  v.  Ltndscy,  14  Q.  B.  62.5. 
\c)  Kerbij  v.   Harding,    G   Ex.    231  ;   20 
L.  J.,  Ex.  162. 

(d)    Wilson  V.  Nightinguir,  8  Q.  B.  103i, 


ante,  p.  539  ;  see  the  Form,  Appendix  D., 
No.  4. 

(«)  See  Forms,  Appendix  D..  Nos.  4,  5. 

(/)   11  Geo.  2,  c    19,  8.  9. 

(y)  See  Form,  Appendix  C,  Sect.  3. 
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the  premises.  Xo  stamp  is  necessary  to  sucli  written  consent,  or  to  Ch.XI.Sc.12. 
a  licence  to  re-enter  and  resume  possession  in  consideration  of  the  ■^'"'j^-f/,"f^  *" 
distress  beins:  withdrawn  for  a  time  (//).  {Practical 

"  Directions). 


Sect.  13. — Second  Distress. 


A  landlord  has  a  power  at  common  law  to  make  a  second  distress  17  car.  2  c.  7 
in  case  of  insufficiency  of  a  first  (?) ;  and  it  was  enacted  by  17  Car.  2,  ^-  *• 
c.  7,  s.  4 — a  Procedure  Act — that  "in  all  cases  where  the  value  of  tress  in  case  of 
the  cattle  distrained  shall  not  be  found  to  be  of  the  full  value  of  Jn'S?""'^ 
the  arrears  distrained  for,  the  party  to  whom  such  arrears  are  due, 
his  executors    or    administrators,  may  from   time   to   time  distrain 
again  for  the  residue  of  the  said  arrears."     This  enactment,  together 
with   the   other  sections  of    the  statute,  is  wholly  repealed  by  the 
Statute  Law  Ee vision  and  Civil  Procedure  Act,  1881  (44  &  45  Vict. 
c.  59),  but  the  object  of  that  Act  was  to  expressly  repeal  enactments 
impliedly  repealed  already,  and  it  is  not  clear  that  17  Car.  2,  c.  7,  s.  4, 
has  been  impliedly  repealed.     Perhaps  the  enactment  is  saved  from 
repeal  by  sect.  4  (b)  of  the  Act  of  1881,  which  provides  that  the  general 
repeal  shall  not  affect  any  principle  or  rule  of  law  or  equity  established 
or  confirmed,  or  right  or  privilege  acquired  by  any  enactment  repealed 
by  the  Act  of  1881.      Even,  however,  if  17  Car.  2,  c.  7,  s.  4,  is  com- 
pletely repealed,  the  landlord's  common  law  power  of  second  distress 
is  not  extinguished.  \ 

But  a  second  distress  for  the  same  rent  cannot  be  justified  where  Illegality  of 
there  is  enough  which  might  have  been  taken  upon  the  first  distress,  tress  for  same 
if  the  distrainer  had  then  thought  proper ;  for  it  Avas  his  folly  that  I^ent  in  case 
he  did  not  take  sufficient  at  first  (k)  ;  and  a  man  who  has  an  entire  on  first°^'^^°'^ 
duty  (as  rent,  for  example)  may  not  split  the  entire  sum,  and  distrain 
for  one  part  of  it  at  one  time,  and  for  the  other  part  of  it  at  another 
time,   and   so   toties   quoties   for    several   times ;    for   that   is  great 
oppression  (1). 

The  rule  that  the  distress  may  not  be  split  applies  to  the  very  Distress  for 
frequent  case  of   a  rent-charge  issuing  out  of  a  large  estate  let  to  i^^^*-'='ia^gs 
many  tenants.      In  such  a  case  the  grantee  of  the  rent-charge  cannot  Tenant's 
divide  the  liability  to  distress  for  arrears  by  distraining  fii'st  upon  one  ^  °   i°8:  ^  7- 
tenant  for  one  portion  and  then  upon  another  for  another  portion.    If  Wijnnc. 
he  does,  the  tenant  secondly  distrained  upon  may  recover  the  distress 

ih)  Hill  V.  Suiiim,    5   M.    &   G.    789  ;  app.,  Mauhy,  resp.,  8  Exch.  Gil  ;  Smith, 

Fishu-ickw.  3Iilncs,   4   Exch.    825;   Cox\.  L.  &  T.  191,  192  (2nd  ed.). 

Bailnj,  6  M.  &  G.  193.  (/)   Hntchins  v.  Chambers,   1    Burr.   589, 

(i)  See  BuUen  on  Distress,  111,  citing  per  Lord  Mansfield;   Gamhrll  v.  Earl  of 

Eutchins  V.  Chambers,  1  Burr,  at  p.  589.  Falmouth,  4  A.  &  E.  73  ;  43  R.  R.  307  : 

{k)  Com.  Dig.   Distress  (A.   1) ;  £a^jfe,  Lear  v.  Caldecott,  4  Q.  B._123. 
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by  replevin  (;;/)  ;  so  that  if  the  land  he  let,  he  must  either  distrain 
upon  one  tenant,  or  upon  none. 

It  is  not  illegal,  however,  in  cases  where  many  gales  of  rent  are 
due,  to  distrain  firstly  for  gales  firstly  due,  and  secondly  for  gales 
subsequently  due,  although  the  distress  firstly  made  was  made  at  a 
date  when  the  gales  secondly  distrained  for  might  have  been  distrained 
for  by  the  first  distress.  That  a  second  distress  to  be  illegal  must  be 
for  the  name  rod  is  recognized  by  all  the  authorities  {n). 

An  action  will  lie  against  a  landlord  for  the  goods  taken  on  a 
second  distress,  where  he  might  have  taken  sufficient  on  the  first,  or 
where  he  had  voluntarily  abandoned  it  (o) .  Where  a  landlord,  having 
distrained  a  tenant  who  had  committed  an  act  of  bankruptcy,  with- 
drew the  distress  in  consequence  of  a  creditor  of  the  tenant  stating 
that  he  was  proceeding  in  bankruptcy  against  the  tenant,  and  warning 
the  landlord  not  to  sell,  it  was  held,  that  such  notice  or  warning  ought 
not  to  have  been  regarded,  and  that  a  second  distress  was  illegal  (7;). 
If  a  man,  however,  seize  for  the  whole  sum  that  is  due  to  him,  and 
only  mistake  the  value  of  the  goods  seized,  which  may  be  of  uncertain 
or  imaginary  value,  as  pictures,  jewels,  race-horses,  &c.,  there  is  no 
reason  why  he  should  not  afterwards  complete  his  execution  by 
making  a  further  seizure  {q) .  So  if  he  withdraw  the  distress  at  the 
request  of  the  tenant  and  for  his  accommodation  (r),  or  is  induced  to 
do  so  by  a  false  statement  made  by  the  tenant  («).  So  if  he  be 
forcibly  prevented  by  the  tenant  from  selling  the  goods  distrained,  or 
from  delivering  them  to  the  purchaser,  whereby  the  distress  is 
defeated  (^'j.  But  the  re-entry  in  such  cases  does  not  amount  to  a 
second  distress  ;  it  is  merely  a  continuance  of  the  original  taking,  and 
it  should  be  confined  to  the  goods  previously  taken  and  not  extend  to 
any  others  (?<)• 

If  a.  plaintiff  in  replevin  be  nonsuited,  the  defendant  may  again 
distrain  the  same  goods  for  rent  subsequently  accrued,  previously  to 
executing  his  retorno  habendo,  without  waiving  his  action  against  the 
sureties  of  the  bond  (.r).  Where  to  a  cognizance  for  rent  in  arrear 
there  was  a  plea  in  bar,  that  the  defendant,  on  a  former  occasion, 
made  a  distress  for  the  same  rent,  and  took  goods  liable  to  distress 


(>«)  Otvcn  V.  Wynne,  4  E.  &  B.  579. 

(«)  And  see  per  Brown,  J.,  Moore,  7, 
pi.  26,  cited  in  Dawson  v.  Cropp,  1  C.  B. 
961.  The  appropriation  of  the  first  dis- 
tress to  the  first  rent  will  appear  from  the 
distress  warrant  and  notice  of  distress. 

(o)  Smith  V.  Gijodicin,  4  B.  &  Adol. 
413  :  38  R.  R.  272  ;  Dawson  v.  Cropp,  1 
C.  B.  961  ;  3  D.  &  L.  225  ;  Dear  v.  Cal- 
decott,  4  Q.  B.  123  ;  Digjott  v.  Births,  1 
M.  &  W.  441. 

{p)  Baijgr,  app.,  Mawhj,  resp.,  8  Exch. 


641. 

{q)  Ilutchinsw  Chamhers,   1   Burr.  579; 
1  Wms.  Saund.  201,  n.  1. 

(r)  See  Form  of  Request,  Appendix  D., 
No.  6. 

(.v)    Woollaston,  app.,  Stafford,  resp.,  15 
O    B    ^7S 

\t)  Lee  V.  Cooke,  2  H.  &  N.  584  ;  3  Id. 
203;  27  L.  J.,  Ex.  337. 

(u)  Smith  V.  To}r,  3  F.  &  F.  505  ;  and 
see  Sect.  4. 

(.r)  Ifeffordv.  Alger,  1  Taunt.  218. 
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sufficient  to  discliarge  the  rent  in  arrear  and  the  costs  of  the  distress,   Ch.  XI.Sc.13. 
and  might  thereby  have  paid  the  arrears  of  rent,  but  neglected  so  to       7)^7r"s 

do  and  wrongfully  made  a  second  distress  for  the  same  rent ;  it  was  

held  ill  on  special  demurrer,  assigning  for  cause  that  the  plea  did  not 
show  that  the  rent  was  satisfied  by  the  former  distress  (//) .  And 
where  to  an  avowry  by  executors,  for  rent  due  in  the  lifetime  of  their 
testator,  there  was  a  plea  in  bar  that  the  testator  took  as  a  distress 
for  the  same  rent  goods  of  a  sufficient  value  to  satisfy  such  rents 
and  the  costs  of  taking  the  distress  ;  it  was  held  insufficient,  as  it 
should  have  shown  that  such  distress  produced  a  satisfaction  of  the 
rent  (2) . 


Sect.  14. — Rescue  and  Pound-Breach. 
Rescue  is  where  the  owner,  or  other  person,  by  force  takes  away  What 
a  thing  distrained  from  the  person  distraining,  after  the  latter  has  ^scue*^  **^  * 
been  actually  in  possession  ;  but  if  he  never  in  fact  had  possession — 
as  when  disturbed  in  making  the  distress — it  is  no  rescue  (r/) .  It  is 
also  called  rescous,  from  recourscr  {recuperco'c),  to  take  from  or 
recover.  It  is  defined  by  Lord  Coke  to  be  a  taking  away  and 
setting  at  liberty  against  law  a  distress  taken,  or  a  person  arrested 
by  the  process  or  course  of  law  {h) .  If  cattle  distrained  go  on  to 
the  premises  of  the  owner  while  being  driven  to  the  pound,  and  he 
refused  to  deliver  t|iem  up  upon  demand  by  the  distrainer,  it  is  a  rescue 
in  law  (f)  :  but  where  the  plaintiff  distrained  the  defendant's  cattle 
damage  feasant,  and  went  to  apprise  the  defendant,  and  during  his 
absence  the  cattle  escaped  for  half  an  hour  into  the  defendant's 
grounds,  from  whence  the  plaintiff  on  his  return  drove  them  to 
his  own  yard  ;  it  was  held,  that  the  defendant  having  taken  them 
from  thence,  it  was  no  rescue  (rf).  Where  the  landlord  employed  a 
sheriff's  officer,  who  took  possession  under  the  distress,  and  then, 
on  receiving  a  fi.  fa.  sold  the  goods  under  it,  this,  though  done  by 
the  same  person,  was  held  to  be  a  rescue  and  pound-breach  (e) . 
The  following  facts,  however,  were  held  insufficient  to  enable  the 
plaintiff  to  maintain  an  action  for  a  pound- breach  or  rescue.  The 
plaintiff  levied  a  distress  for  rent  in  arrear,  and  impounded  the  goods 
upon  the  premises ;  the  superior  landlord  afterwards  distrained  for 
rent  due  to  him  from  tlie  plaintiff :  whilst  the  plaintiff's  bailiff  was 

{y)  Eudd  V.  Rarcnor,  2  Brod.  &  B.  6G'2  ;  {c)  Co.  Lit.  161  a. 

23  il.  E,.  628  ;  Dairson  v.  Cro/jp,   1    C.    B.  ,  is    t-       ?            7,7  7       r   t,- 

961  ;  3  D.  &  L.  22o.  , /'^)  ^J""-^''  ^\,f"t^  /  ?i^^-  499  ;  3 

(.    Lingham  v.    Warren,   2  Brod.  &  B.  f^^^^  ?^r^'  "^^  ;   7  L.  J.,  C.  P.  228  ; 

36  ;  4  Moore,  309.  30R.  R.  <07. 

(a)  BuUen,  N.  P.  84.  (e)  Rcddill  v.  Stowey,  2  Moo.  &  R.  358  ■ 

(i)  Co.  Lit.  160.  Turner  v.  Ford,  15  M.  &  W.  212. 
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removing  the  goods,  the  defendant,  a  sheriff's  officer,  came  into 
the  house,  and  said  that  he  had  a  fi.  fa.  against  the  pLaintiff,  and 
that  he  woukl  not  allow  the  goods  to  be  removed  :  plaintiff's  tenant 
thereupon  ejected  plaintiff's  bailiff,  and  brought  back  the  goods 
which  had  been  removed  (/). 

If  the  distress  be  taken  without  cause,  the  party  may  lawfully  make 
a  rescue  before  it  is  impounded  {(j)  ;  but  if  it  is  impounded,  he  cannot 
justify  a  breach  of  the  pound  to  take  it  out ;  because  the  distress  is 
then  in  the  custody  of  the  law  (//).  Whenever  the  distrainer  abandons 
and  quits  possession  of  the  distress,  the  re-taking  of  it  by  the  tenant 
or  owner  is  not  a  rescue  (/).  So  if  a  distrainer  takes  the  distress  out 
of  the  place  where  it  was  originally  impounded,  for  the  piu-pose  of 
making  an  unlawful  use  of  it,  the  owner  may  interfere  and  take  it 
out  of  his  possession,  without  rendering  himself  liable  either  for  a 
rescue  or  for  pound-breach  (/<•) . 

It  is  said  that  by  the  common  law,  if  a  man  broke  the  pound,  or 
the  lock  of  it,  or  any  part  of  it,  he  greatly  offended  against  the  peace, 
and  committed  a  trespass  against  the  king,  and  to  the  lord  of  the 
fee,  the  sheriffs  and  huudredors  in  breach  of  the  peace,  and  to  the 
party  in  delay  of  justice ;  wherefore  hue  and  cry  was  levied  against 
him  as  against  those  who  broke  the  peace  (/)  ;  and  the  party  who 
distrained  might  take  the  goods  again  wheresoever  he  found  them, 
and  again  impound  them  (jn) .  It  is  doubtful,  however,  whether 
pound-breach  is  an  indictable  offence  (;?) . 

By  2  W.  &  M.  sess.  1,  c.  5,  s.  4,  on  any  pound-breach  or  rescous 
of  goods  distrained  for  rent,  the  person  grieved  thereby  shall,  in  a 
special  action  upon  tlie  case,  recover  treble  damages  and  costs  against 
the  offender,  or  against  the  owner  of  the  goods,  if  they  be  afterwards 
found  to  come  into  his  use  or  possession ;  and  it  has  been  held  that 
these  treble  damages  are  recoverable  without  proof  of  any  special 
damage  (o).  This  was  in  a  case  where  the  landlord  had  recovered 
damages  from  his  bailiff  for  negligence  in  allowing  the  pound-breach 
to  take  place,  and  Eidley,  J.,  had  directed  a  verdict  for  the  defendant 
on  the  ground  that  the  plaintiff  had  no  cause  of  action.  The  Court 
of  Appeal  in  granting  a  new  trial  observed  that  it  was  possible  that 


(/)  Ston/  V.  Finnis  6  Es.ch.  123  ;  2 
L.,  M.  icP.  198. 

{(/)  Co.  Lit.  4  7  b,  1(31  a  ;  BevWs  case,  4 
Co.  R.  1 1  b ;  Case  of  Avowrrj,  9  Co.  R. 
23  b;  Kern  v.  Priest,  4  H.  &  N.  240, 
Bramwell,  B. ;  Bullen,  207. 

(/i)  Coisicorthy.  Bettison,  1  Salk.  247  :  1 
Ld.  Raym.  105. 

(i)  i>or/v.  jVb«yf/-,  oMod.  21C  ;  Bradley, 
282. 

[h)  Smith  V.  JFrif/ht,  6  H.  &  X.  821  ; 
SOL.  J.,  Ex.  313. 


(/)  See  Bullen  on  Distress,  p.  210. 

[m)  Co.  Lit.  47  b. 

(«)  See  Russell  on  Crimes,  i.  5G0.  No 
mention  of  the  offence  as  indictable  is 
made  in  Archbold's  Crimiual  Pleading  or 
in  Stephen's  Digest  of  the  Criminal  Law  ; 
but  in  1893,  in  Jieff.  v.  Butterficld,  at 
Bedfordshire  Epiphany  Quarter  Sessions, 
the  defendant  was  indicted  for  pound- 
breach, the  jury  being  discharged  as  not 
agreeing. 

(o)  Kciip  V.  ChrhtjiKf,  79  L.  T.  233— 
C.  A. 
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the  damages  recovered  in  tlie  action  miglit  go  in  mitigation  of  the  Ch.XI.Sc.14. 
trehle  damas-es  under  the  Act.     If  a  distrainer  abuse  a  distress  by     ^"<""«  ^^d 
working  it,  the  owner  may  interfere  and  prevent  it,  and  no  action  is       Breach. 
maintainable  against  him  for  pound-breach  or  rescue  {p).     Where 
goods  fraudvdently  removed  and  distrained  on  the  premises  of  a  third 
party  are  rescued  by  him,  it  may  be  a  question  whether  an  action 
in  respect  of  such  rescue  can  be  maintained  under  this  section  {cj). 
In  an  action  on  this  statute  it  has  been  held  that  it  is  no  answer  that 
the  rent  and  demand  were  tendered  after  the  distress  and  impounding  (r). 
Trover  is  not  maintainable  by  the  landlord  for  goods  distrained  by 
him,  he   having   no   property   in   them,  nor   even   the  constructive 
possession  of  them  (s). 

Treble  costs  as  well  as  treble  damages  are  given  by  this  statute,  Costs, 
but  treble  costs  were  abolished  by  the  Limitations  of  Actions  and 
Costs  Act,  1842  ("Pollock's  Act")  (5  &  6  Yict.  c.  97),  which  substi- 
tuted "  a  full  and  reasonable  indemnity  as  to  all  costs  and  charges  in 
and  about  the  action"  {i). 

The  Pound-Breach  Act,  1843  (G  &  7  Vict.  c.  30),  does  not  extend 
to  distress  for  rent,  but  applies  only  to  distress  of  cattle  "  damage 
feasant." 


Feasant. 


Note  on  Distress  Damage  Feasant. — Although  the  right  of  distress  damage  feasant  Note  on  Dis- 
does  not  arise  out  of  the  relation  between  landlord  and  tenant,  it  may  be  useful  to  add  tress  Damage 
here  a  few  words  respecting  that  kind  of  distress,  which  resembles  distress  for  rent  in 
many  of  its  incidents,  but  not  in  all.  It  is  laid  down  in  Bullen  on  Distress  (where  the 
law  of  the  subject  is  fullySiiscnssed  (see  pp.  227 — 242) ),  that  a  distress  damage  feasant 
may  be  made  of  any  cattle  or  other  things  animate  or  inanimate  which  are  wrongfully 
upon  a  man's  land  or  in  his  house,  incumbering  it  or  otherwise  doing  damage.  This 
right  is  founded  on  the  principle  of  recompense,  which  justifies  a  person  in  retaining 
that  which  occasions  injury  to  his  property  till  amends  be  made  by  the  owner.  The 
thing  distrained  must  be  taken  in  the  act  {Wormcr  v.  Biygs,  2  C.  &  K.  31).  There  is 
this  difference  between  a  distress  for  rent  and  a  distress  damage  feasant,  that  in  the 
former  case  a  man  may  distrain  any  cattle  he  finds  on  the  premises,  but  in  the  other 
case  they  must  be  actually  doing  damage,  and  are  only  distrainable  for  the  damage 
they  are  then  doing  and  continuing  :  for  if  they  have  done  damage  to-day  and  have 
gone  off,  and  come  again  at  another  time  and  are  doing  damage,  and  are  taken  for 
that,  and  the  owner  tenders  amends  for  the  latter  damage,  the  party  cannot  justify 
keeping  them  for  the  first  damage  {Vnxpor  v.  Edwards,  12  Mod.  658,  660  ;  1  Ld.  Raym. 
719  ;  1  Salk.  248  ;  Co.  Lit.  161  a).  Each  beast  taken  can  be  seized  and  detained  for 
the  damage  which  has  actually  been  done  by  itself  only,  and  not  for  the  general 
damage,  or  any  part  of  it  which  has  been  done  by  the  others  (Id.).  To  justify  a 
distress  damage  feasant  it  is  sufficient,  however,  that  the  distrainer  entered  the  locus 
in  quo  whilst  the  cattle  were  in  it  {Glrnient  v.  Jlihu-r,  3  Esp.  95)  ;  but  if  it  appear 
that  the  party  distraining  had  not  actually  got  into  the  locus  in  quo  before  the  cattle 
had  got  out  of  it,  the  justification  cannot  be  supported  (Id.).     The  remedy  is  not 

(p)  Smith  V.   JFriffJif,  aui^ra.  (s)   Turner  x.Ford.    15   M.   ct  W.   212; 

{q)  Harris  v.  T/urMd,  20  L.  T.  i)S.  ^^'\[^''iT  T'-  ^'Tl  '■  ^''''''f  ^'  \  .    .  ' 

^  '  (0  bollock's    Act    IS    not    repealed   by 

(r)  Firth   v.    I'lirvis,    5   T.    R.    432;  2       R.  S.  C.  Ord.  LXV.    See  Ilaskerv.  IFooL 

R.  R.  637.  54  L.  J.,  Q.  B.  419  ;  33  W.  R.  679. 
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Cn.  XI.Sc.  14.  confined  to  the  mere  owner  of  the  soil  upon  -which  they  may  be  found,  but  extends  to 
Xote  OH  Lis-     fill  who  may  receive  injury,  such  as  commoners  or  other  persons  entitled  to  the  use  or 

^■ess  Damage    produce  of  the  land  merely  {Hull  v.  Harding,  4  Burr.  2432).     Where  A.  demised  to  B. 

'_  the  milk  of  twenty-two  cows  to  be  provided  by  A.  and  to  be  fed  at  A.'s  expense  on 

certain  closes  belonging  to  A.  ;  A.  covenanting  that  B.  might  turn  out  a  mare,  and 
that  no  other  cattle  should  be  fed  there  ;  it  was  held,  that  the  separate  herbage  and 
feeding  of  those  closes  passed  to  B.,  and  that  B.  might  distrain  other  cattle  of  A.  doing 
damage  thei'e  {Burt  v.  Moorr,  5  T.  R.  329  ;  2  R.  E,.  611).  A  tenant  holding  over  after 
the  expiration  of  his  term  cannot  lawfully  distrain  the  landlord's  cattle  put  upon  the 
premises  by  way  of  taking  possession  {Taunton  v.  Costar,  7  T.  E,.  431  ;  Batcher  v. 
Butcher,  7  B.  &  C.  399).  No  kind  of  thing  which  is  capable  of  being  damage  feasant 
and  not  in  actual  use  is  exempt  from  distress  for  such  damage.  For  damage  feasant  the 
party  grieved  or  Ids  agent  may  distrain  in  the  night,  otherwise  it  may  be  the  beasts  will 
be  gone  before  he  can  take  them  (Co.  Lit.  142  a).  If  a  sufficient  tender  bo  made  of 
damages  before  the  taking,  the  taking  is  unlawful ;  if  after  the  taking,  and  before  the 
impounding,  then  although  the  taking  is  lawful,  the  detainer  after  the  tender  is  unlaw- 
ful ;  and  in  either  case  replevin  may  be  maintained  {Evans  v.  Elliott,  5  A.  &  E.  142  ; 
Gulliver  v.  Cozens,  1  C.  B.  788  ;  West  v.  NMs,  4  C.  B.  172).  A  distress  damage  feasant 
cannot  be  sold  for  the  damage  done  {Layton  v.  Hurry,  8  Q.  B.  811).  By  6  &  7  Vict, 
c.  30,  power  is  given  to  two  justices,  where  cattle  are  distrained,  to  convict  persons 
releasing  or  attempting  to  release  them  ;  and  the  justices  may  award  any  part  of  the 
penalty  to  the  person  on  whose  behalf  the  distress  is  made.  The  justices  cannot  act  in 
cases  of  disputed  title  and  other  cases. 


Sect.  15. — Satisfaction  of  Arrears  of  Rent  hi/  Execution  Creditor. 

(a)  Execution  in  High  Court. 

8  Ann.  c.  14,  Goods  in  the  custody  of  the  law  under  an  execution  cannot  at 
^  ",  common  law  be  distrained  for  xQni[u).     But  "for   the  more    easy 

bo  taken  in  and  effectual  recovery  of  rents  reserved  on  leases  for  life  or  lives, 
ArrTr*^*^^  *^^^  term  of  years,  at  will,  or  otherwise,"  the  Landlord  and  Tenant 
Rent  (for not   Act,  1709  (8  Ann.  c.  14   [c.    18  in    the  Statutes  Revised]),  s.  1, 

more  than  one  i     l^     i 

Year)  be  paid,  enacts  that— 

No  goods  or  chattels  whatsoever  lying  or  being  in  or  upon  any  mes- 
suage, lands  or  tenements  which  are  or  shall  bo  leased  for  life  or  lives, 
term  of  years,  at  will  or  otherwise,  shall  l^e  liaJjle  to  he  taken  by  virtue 
of  any  execution  on  any  pretence  whatsoever,  unless  the  parti/  at  ichose 
suit  the  said  execution  is  sued  out,  shall,  before  the  removal  of  such  goods 
from  off  the  said  premises,  by  virtue  of  such  execution,  or  extent,  pay  to 
the  landlord  of  the  said  premises  or  his  bailiff  all  such  sum  or  sums  of 
money  as  are  or  shall  be  due  for  rent  for  the  said  premises  at  the  time  of 
the  taking  such  goods  or  chattels  by  virtue  of  such  execution,  provided 
the  paid  arrears  of  rent  do  not  amount  to  more  than  one  year's  rent ;  and 
in  case  the  said  arrears  shall  exceed  one  year's  rent,  then  the  said  party 
at  whose  suit  such  execution  is  sued  out,  paying  the  said  landlord  or  his 
bailiff  one  year's  rent,  may  proceed  to  execute  his  judgment  as  he  might 

(h)  Ante,  p.  503  ;  Co.  Lit.  47  a ;  Wharton  v.  Xuylor,  12  Q.  B.  673  ;  6  D.  &  L.I36. 
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have  done  before  the  mating  of  this  Act ;  and  the  sheriff  or  other  officer  Ch.XI.Sc.15. 
is  hereby  empowered  and  required  to  levy  and  pay  to  the  plaintiff  as  well  Satisfaction  of 
the  money  so  paid  for  rent  as  the  execution  money.  h/Execution 

Creditor. 

Sect.  8  provides,  that  nothing  in  the  Act  shall  extend  to  prejudice  Saving  for 
her  Majesty,  her   heirs  or  successors,  in  recovering  or  seizing  any  ^^rown  Debts, 
debts,  fines,  penalties,  or  forfeitures  due  to  her. 

By  the  Execution  Act,  1844  (7  &  8  Yict.  c.  96),  s.  67,  "no  land-  Tenancies, 
lord  of  any  tenement  let  at  a  weekly  rent  shall  have  any  claim  or  ^^  weekly,  Ty 
lien  upon  any  goods  taken  in  execution  under  the  process  of   any  Exec.  Act, 
Court  of  law  for  more  than  four  weeks'  arrears  of  rent ;  and  if  such 
tenement  shall  be  let  for  any  other  term  less  than  a  year,  the  land-  Oa  Tenancies 
lord  shall  not  have  any  claim  or  lien  on  such  ffoods  for  more  than  otherwise  less 

''      ^  ^  °  _  than  1  early. 

the  arrears  of  rent   accruing  dming   foui'    such    terms  or  times  of 
payment." 

County  Court  executions  are  specially  exempted  from  8  Ann.  c.  14,  County  Court 
s.  1,  by  s.  160  of  the  County  Courts  Act,  1888  (sub-s.  (b),  infra).  Executions. 

It  has  been  said  that  sect.  1  of  the  Landlord  and  Tenant  Act,  Application 
1709,  is  to  be  construed  liberally  (^),  i.e.,  in  favour  of  landlords,  of  Statute  of 
It  does  not,  however,  apply  to  executions  at  the  suit  of  the  land- 
lord (^).  The  words  "party  at  whose  suit  the  execution  is  sued 
out  "  are  not  confined  to  plaintiffs,  but  have  been  held  to  apply 
where  a  defendant  sued  out  execution  for  his  costs  of  defence  (c), 
and  to  a  seizure  under  an  outlawry  in  a  civil  suit  [a),  or  under  a 
sequestration  from  the.  Court  of  Chancery  (h) .  Where  there  are  two 
or  more  executions  the  landlord  cannot  have  a  year's  rent  on  each  [c) . 
If  the  goods  remain  on  the  demised  premises  after  a  fictitious  bill  of 
sale  made  of  them  under  an  execution,  they  are  liable  to  be  dis- 
trained (r/).  Notwithstanding  a  fraudulent  bill  of  sale  by  the  tenant 
the  property  remains  vested  in  him,  so  as  to  be  liable  to  an  execution 
against  his  goods,  or  a  distress  {e).  The  Act  applies  to  all  goods  and  to  all  Goods. 
chattels  whatsoever  upon  the  demised  premises,  whether  belonging  to 
the  tenant  or  not  (/)  :  and  whether  liable  to  a  distress  or  not  (g). 

The  Bankruptcy  Act,  1890  (53  &  54  Vict.  c.  71),  by  s.  11  (1)  Rights  of 
directs  a  sheriff  on  notice  of  a  receiving  order  before  sale  of  goods  under  "statute 
taken  in  execution  to  deliver  them  to  the  ofiicial  receiver,  but  neither  ^^  -^^^^ 
that  enactment  nor   any   Bankruptcy  enactment  affects  the  special  Bankruptcy 
rights  of  the  landlord  under  the  Act  of  1709  except  in  the  single  case  ^^^^' 

(x)  Hmchett  v.  Kimpson,  2  Wils.  1-11.  [d)  Smith  v.  RhsscU,  3  Taunt.  400. 

[y)   Taylor  v.   Lanyon,   6  Bing.   536  ;  4  {e)  Heed  v.  Thoyts,  6  M.   &  W.  410  •   8 

Moore  &  Payne,  316  ;  8  L.  J.,  C.  P.  180  ;  Dowl.  410. 
31  R.  R.  485.  (/)  Forstcr  v.   Coohmi,   1   Q.  B.   419  ; 

(z)  Hinchctt  y.  Kimpson,  supra.  Iliiclc  v.  BraddyJ,  M'CIel.   217  ;   13  Price 

[a]  St.  John^s  College,  Oxford  v.  Murcott,  4.5o  ;  and  compare  Haglics  y.  Smallicood 

7  T.  R.  259.  25  Q.  B.  D.  306,  and  infra  (b),  as  to  the 

{b)  Dixon  y.  Smith,  1  Swanst.  457.  County  Courts  Act. 

[c]  Bod  V.  Saxhy,  2  Stra.  1024.  {g)  Riseky  v.  Ryle,  11  M.  &  W.  16,  22. 
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where  the  execution  is  itself  overridden  and  rendered  void  by  the 
bankruptcy,  so  that  a  sheriff  having  notice  of  a  receiving  order  and 
afterwards  of  a  claim  for  rent  is  right  in  deducting  the  rent  from  the 
proceeds  of  an  execution  and  is  only  accountable  to  the  trustee  for  the 
balance  (//) . 

None  of  the  goods  may  be  removed  from  off  the  demised  premises 
until  the  rent  is  paid,  otherwise  the  sheriff  will  be  personally  liable  to 
an  action  founded  on  the  statute  (/)  ;  or  to  a  summary  application  to 
the  Division  of  the  High  Court  out  of  which  the  execution  issued,  or 
to  a  judge,  to  compel  him  to  pay  the  arrears  of  rent  (not  exceeding 
one  year's  rent)  and  the  cost  of  the  application  (A-),  but  an  actual 
removal  is  necessary  (/)  :  the  mere  execution  of  a  bill  of  sale  by  the 
sheriff  to  a  purchaser  is  not  sufficient  (;;?). 

The  Act  only  applies  to  a  subsisting  tenancy,  and  the  landlord's 
statutory  right  to  be  paid  arrears  of  rent  ceases  on  determination  of 
the  lease  (^/).  Where  in  an  agreement  for  the  sale  of  certain  pre- 
mises there  was  a  stipulation  that  "  in  the  mean  time  and  imtil  the 
assignment  was  made,  the  purchaser  should  pay  and  allow  to  the 
vendor  at  the  rate  of  100/.  per  annum,  from  the  time  of  taking  pos- 
session of  the  premises  until  the  completion  of  the  purchase,  in  equal 
half-yearly  payments ;  "  the  purchaser  having  taken  possession,  and 
one  half-yearly  payment  being  due,  it  was  held  that  it  was  due  as 
rent,  and  that  the  vendor  was  entitled  to  it,  under  the  statute  of 
Anne,  before  the  removal  of  any  of  the  goods  which  had  been  seized 
under  an  execution  after  it  became  due  (o). 

The  Act  applies  to  forehand  rents,  payable  in  advance  {p),  even 
when  reserved  in  a  mortgage  deed  by  way  of  further  security  for  the 
interest  {q). 

It  was  held  in  an  early  case  (r)  that  the  Act  does  not  apply  to 
ground  rents,  but  in  a  later  one  (.v)  that  it  applies  to  the  case  of  a 
sub-tenancy  of  apartments. 

(;»)  Smallman  v.  Follard,  G  M.  &  G. 
1001  ;   1  D.  &  L.  901. 

(«)  Coxy.  Leigh,  L.  R.,  9  Q.  B.  333; 
43  L.  J.,  Q.  B.  123;  30  L.  T.  491;  22 
W.  R.  730.  See  too  Cook  v.  Cook,  Andrews, 
219  ;  Hodgson  t.  Gascoignc,  6  B.  &  Aid. 
88 ;  24  R.  R.  295 ;  Riseley  v.  Ryle,  10 
M.  &  W.  101  ;  11  Id.  16. 

(o)  Saunders  v.  Musyrave,  G  B.  &  0. 
524  ;  9  D.  &  R.  529 ;  6  L.  J.,  K.  B.  192 ; 
30  R.  R.  414  ;  2  C.  &  P.  294  ;  Anderson 
V.  3lidland  R.  Co.,  3  E.  &  E.  614;  30 
L.  J.,  Q.  B.  94. 

[p)  Harrison  v.  Barry,  7  Price,  690 ; 
21  R.  R.  781  ;  Buck  v.  BraddyU,  M'Clel. 
217;   13  Price,  455. 

[q)   Yates  v.  Ratledye,  5  H.  &  N.  249. 

(r)  Bennctfs  case,  2  Stra.  787. 

(s)  Thurgood  v.  Richardson,  7  Bing.  428  ; 
4  C.  &  P.   481,  in  which  Bennett's  «ase, 


(A)  Mackenzie,  In  re,  Hertfordshire  She- 
riff] Ex  parte,  [1899]  2  Q.  B.  566  ;  68 
L.  J.,  Q.  B.  1003  ;  81  L.  T.  214— C.  A., 
reversing  judgment  of  "Wright  and  Big- 
ham,  JJ.  ;  distinguished  by  Wright,  J., 
in  Driver,  In  re,  Official  Receiver,  Ex  parte, 
80  L.  T.  840,  afterwards  reversed  on 
appeal,  SOL.  T.  841  (a). 

(i)  Calvert  v.  Joliffe,  2  B.  &  Adol.  418; 
Wintle  V.  Freeman,  1 1  A.  &  E.  547  ;  52 
R.  R.  438  ;  Riseley  v.  Ri/le,  1  DowL,  N.  S. 
660  ;  10  M.  &W.  101  ;  "ll  Id.  16  ;  Forsier 
V.  Cookson,  1  Q.  B.  419;  Bible  y.  Hussey, 
2  Ir.  Com.  L.  R.  308  ;   16  W.  R.  710. 

(/•)  West  V.  Hcdejcs,  Barnes,  211  ;  6 
M.  k  Gr.  1004,  note  ;  Henchett  v.  Kimpson, 
2  Wils.  140  ;  Arnitt  v.  Gar>utt,  3  B.  &  A. 
440  ;  22  R.  R.  453  ;  Yates  v.  Ratlcdr/e,  5 
H.  &  N.  249. 

(I)  White  V.  Binttead,  13  C.  B.  304. 
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The  executor  or  administrator  of  a  deceased  landlord  who  might,  Ch.  XI.Sc.i5. 
hut  for  the  execution,  distrain  for  arrears  of  rent,  is  entitled  to  claim  ^"^'^"rcars  ""^ 
such  rent  (not  exceeding  one  year's  rent)  from  the  sheriff  {t)  ;  but    iy  Execution 

not  an  administrator  who  first  obtains  letters  of  administration  after 

the  goods  have  been  removed  and  sold,  and  the  proceeds  paid  over  to  Adminis- 
the  execution  creditor  {u).      ,  trators. 

The  execution  creditor  is  not  liable  to  an  action  on  the  statute ;  it  Non-liability 
is  the  sheriff  who  is  liable  (.r) .  Creditor. 

The  sheriff  is  liable  to  an  action  at  the  suit  of  the  landlord,  for  not  Liability  of 
pajdng  a  year's  rent,  though  the  sheriff  ought  not  to  have  seized  the  ^^"'i^- 
goods  on  account  of  the  tenant  having  become  bankrupt,  and  may 
therefore  be  liable  also  to  an  action  at  the  suit  of  the  assignees  (//). 
Wliere  a  sheriff  seized  and  sold  goods  under  a  fl.  fa.,  he  was  held  to 
be  liable  to  pay  the  whole  of  the  proceeds  to  the  assignees  of  the 
tenant,  though  he  had  paid  a  year's  rent  to  the  landlord  (;:).  In 
order  to  enforce  a  landlord's  claim  for  a  year's  rent  against  trustees 
of  a  bankrupt  tenant,  after  a  seizure  under  a  fieri  facias  which  is 
illegal  as  against  them,  there  must  be  an  actual  distress  :  unless 
perhaps  the  sheriff  has  paid  the  amount  before  he  had  notice  of  the 
bankruptcy  (//).  Where  the  sheriff  seizes  and  removes,  under  a  fi.  fa., 
goods  which  are  not  the  property  of  the  judgment  debtor,  and  after- 
wards pays  the  whole  of  the  proceeds  of  the  sale  to  the  real  owner,  he 
is  still  liable  under  the  statute  for  not  paying  a  year's  rent  to  the 
landlord  {h).  Under  a  fi.  fa.  against  A.,  the  sheriff  seized  the  goods 
of  B. ;  B.  claiming  them,  the  sheriff  obtained  an  order  under  the 
Interpleader  Act,  and  C,  the  landlord,  claimed  25/.  for  a  quarter's 
rent.  The  goods  were  sold  under  the  order,  and  the  amount,  after 
deducting  the  25/.,  was  paid  by  the  sheriff  into  Com-t.  On  the  trial  of 
the  issue,  B.  established  his  claim ;  it  was  held,  that,  under  the 
circumstances,  the  sheriff  was  not  justified  in  paying  the  rent  (c). 

The  landlord  is  entitled  to  a  full  year's  rent  (if   so  much  is  in  Landlord  en- 
arrear)  notwithstanding  he  has  usually  remitted  some  portion  of  it  y^I^^  *Re^t 
to  the  tenant  (f/).     But  he  can  only  claim  from  the  sheriff  the  rent 
which  was  due  at  the  time  of  the  taking  the  goods  in  execution,  and 
not  that  which  accrued  after  the  taking  and  during  the  continuance 
of  the  sheriff  in  possession  {e),  and  although  the  measure  of  damages 

was  not  cited.     It  is  submitted  tbat  the  Price,  455. 

two  cases  are  clearly  in  conflict ;  that  the  (z)  Lee  v.  Lopes,  Bart.,  15  East,  230. 

question  is  still  open  on  authority;  and  {a)   Gethin\.  TFilks,  2  Dowl.  189. 

that  on  the  construction   of   the    Act   it  {b)  Forstery.  Cookson,  1  Q.  B.  419. 

applies  to  an  immediate  landlord  only.  [c)    White  v.  Bimtead,  13  C.  B.  304. 

(t)  FahjraveY.  Windham,  1  Stra.  212.  {d)    Williams  v.  Lcicsey,  8  Bing.  28. 

{h)    WnriugY.  Dewberry,  1  Stra.  97.  \e)  Hoskins  \.  Euight,    1   M.  &   S.  245; 

{x)  Balgravcy.  Windham,    1   Stra.  212;  14    E,.    E.    424;    Beynokls    v.   Barford,    7 

Riselcj   v.    liyJe,    11    M.    &   W.    16,    20;  M.    &    G.    449;   2    I).    &  L.    327;  Bavi.'^, 

Cocker  v.  3Iusgrove,  9  Q.  B.  230.  In  re,  Pollen  Trustees,  Ex  parte,  55  L.  J., 

(2/)  Duck  Y.  BraMijll,  M'CIel.  217  ;  13  Q.  B.  217  ;  54  L.  T.  304 ;  34  W.  R.  442. 
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is  prima  facie  the  amount  of  rent  due,  it  is  competent  to  the  sheriff 
to  prove,  in  mitigation  of  damages,  that  tlie  value  of  the  goods 
removed  was  less  than  the  amount  of  rent  due  (/).  This  used  to 
be  so  where  growing  crops  were  seized  under  an  execution  and 
remained  in  the  custody  of  the  sheriff  or  his  vendee  until  they 
became  ripe  and  were  cut  and  carried  within  a  reasonable  time  in 
that  behalf  [g).  But  by  the  Landlord  and  Tenant  Act,  1851  (14  &  15 
Yict.  c.  25),  s.  2,  "  in  case  all  or  any  part  of  the  growing  crops  of  the 
tenant  of  any  farm  or  lands  shall  be  seized  and  sold  by  any  sheriff  or 
other  officer  by  virtue  of  any  writ  of  fieri  facias  or  writ  of  execution, 
such  crops,  so  long  as  the  same  shall  remain  on  the  farms  or  lands, 
shall,  in  default  of  sufficient  distress  of  the  goods  and  chattels  of  the 
tenant,  be  liable  to  the  rent  which  may  accrue  and  become  due  to  the 
landlord  after  any  such  seizure  and  sale,  and  to  the  remedies  by 
distress  for  recovery  of  such  rent,  and  that  notwithstanding  any 
bargain  and  sale  or  assignment  which  may  have  been  made  or 
executed  of  such  growing  crops  by  any  such  sheriff  or  other  officer." 
In  consequence  of  this  enactment  the  execution  creditor  can  only 
make  sure  of  being  able  to  sell  the  crops,  under  an  execution  for  their 
value,  minus  the  accruing  rent;  and  the  landlord  may  afterwards 
favour  the  purchaser  to  the  detriment  of  the  tenant  by  abstaining 
from  distraining  upon  the  crops  so  sold,  and  suing  the  tenant  for  such 
rent,  or  distraining  for  it  on  other  goods. 

It  is  not  clear  whether  the  Landlord  and  Tenant  Act,  1709  (8  Ann. 
c.  14  [or  18]),  requires  notice  to  be  given  to  the  sheriff  of  the  arrears 
of  rent  due  and  claimed  by  the  landlord.  Such  notice  is  not  required 
in  express  terms  ;  and  it  has  been  held  that  knowledge  by  the  sheriff 
of  the  arrears  due  is  equivalent  to  actual  notice  thereof  (//).  In  more 
recent  Acts  in  pari  materia  notice  is  expressly  requii'ed  (/).  And 
under  the  statute  of  Anne  it  has  been  held  that  the  landlord  must 
demand,  or  the  sheriff  is  not  bound  to  secure,  the  rent,  for  he  cannot 
take  notice  what  the  arrears  are ;  but  if  the  landlord  comes  and 
acquaints  him  with  them,  then  and  not  till  then  is  he  obliged  to  see  the 
year's  rent  satisfied  before  removal  of  the  goods  {k).  Where  an 
action  was  brought  against  the  sheriff  by  the  execution  debtor  for 
seizing  and  selling  more  goods  than  were  necessary  to  satisfy  two 
executions,  the  Com^t  decided  against  the  sheriff  expressly  on  the 
ground  that  he  had  no  right  to  levy  for  rent  without  a  claim  being 


(/)  Thomas  \.  Mirchotise,  19  Q.  B.  D 
56a  ;  56  L.  J.,  Q.  B.  653  ;  36  W.  E.  104. 

(g)  Wharton  v.  JS'ai/lor,  12  Q.  B.  673  ; 
6  D.  &L.  136. 

(/()  Andrews  v.  Dixon,  3  B.  &  A.  645  ; 
22  K.  R.  518  ;  Miselci/  v.  Jii/le,  11  M.  &W. 
20  ;  Bible  v.  Ei<sici/,  2  Ir.  Com.  L.  R,  308  ; 


16  W.  R.  710. 

[i]  See  County  Courts  Act,  1888,  s.  160, 
p.  .563,  post. 

(/.•)  Waring  v.  Dewberry,  1  Stra.  97  ; 
and  see  Cohjcr  v.  Spccr,  2  Brod.  &  B.  67  ; 
•Smith  V.  Massell,  3  Taunt.  400  ;  12  R.  R. 
674. 
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first   made  by  the  landlord  (/),      In  an  action  against  tlie  sheriff,  Ch.XI.Sc.i5. 
founded  on  the  statute,  notice  is  always  allefred,  and  should  not  he  Satisfaction  of 

,  D       '  Arrears 

omitted  {)ii).      But  after  verdict,  an  allegation  that  the  sheriff,  "  well    by  Execution 

knowing  the  premises,"  removed  the  goods  without  paying  the  rent,  '. 

seems  to  be  sufficient  upon  motion  in  arrest  of  judgment  or  on  sho^uid^always 
appeal  (») .  Notice  from  the  landlord  to  the  execution  creditor  is  t)e  given, 
clearly  unnecessary  (o) .  The  notice  to  the  sheriff  is  only  for  the 
pm-pose  of  establishing  beyond  all  doubt  his  knowledge  of  the  land- 
lord's claim  {})),  and  should  alwaj's  be  given  by  or  on  behalf  of  the 
landlord  {q).  As  the  statute  has  not  specified  any  particular  form, 
there  can  be  no  dispute  about  the  terms  (r) .  A  notice  to  the  sheriff 
stating  that  the  rent  is  due  to  J.  S.  and  the  mortgagees  of  his  estate, 
and  signed  by  a  person  who  is  not  the  receiver  appointed  by  the 
mortgage  deed,  is  sufficient  (s).  The  notice  may  be  given  before  or 
after  the  goods  have  been  removed  from  the  demised  premises,  and 
even  after  they  have  been  sold,  but  before  the  proceeds  have  been 
actually  paid  over  to  the  execution  creditor  {t) . 

When  the  sheriff  has  notice  or  knowledge  of  rent  due  to  the  land-  Sherifi'sDaty 
lord,  he  should  endeavour  to  secure  legal  evidence  on  that  point,  and  Notice^o7"° 
if  possible  inspect  the  lease  {u).     He  should  also  forthwith  give  notice  Claim  for 
to  the  execution  creditor  or  his  solicitor  of  the  rent  in  arrear,  and 
request  him  to  pay  the  same  to  the  landlord  or  his  bailiff  pursuant  to 
the  statute,  in  default  whereof  the  sheriff  will  withdraw  from  posses- 
sion  of  the  goods  seized  {x).     In  case  of  non-compliance  with  this 
notice,  within  a  reasonable  time,  the  sheriff  should  withdraw  from 
possession  and  make  a  retm^n  of  nulla  bona  {y)  ;  unless,  indeed,  there 
are  other  goods  within  his  bailiwick,  in  which  case  tlie  levy  should  be 
confined  to  them.     "The  sheriff,"  it  is  observed,  in  Cocher  v.  Musgrove,  Advance,  by 
"  is  not  called  upon  by  law  to  advance  money  to  pay  the  rent :  it  is  execution 

■*•  "^  ^  i.    ./  J  creditor,  not 

plain  that  such  advance  must  be  made  by  the  execution  creditor  ;  and  Sheriff. 
if  he  neglects  to  make  it,  after  notice  of  the  rent  beina:  due  at  all  ^'^^'''■'''"  '^- 

AiKsf/rovc, 

events  (and  it  is  not  necessary  now  to  say  whether  notice  be  requisite), 
the  sheriff  cannot  be  called  upon  to  sell  the  goods  /et  t/iei'r  value  be 
ichat  it  ivUl.  Until  the  rent  be  paid,  tliere  are  no  goods  out  of  n-Ju'ch 
the  sheriff  is  bound  to  lev>/,  that  is,  which  he  is  bound  to  sell"  (z). 
The  statute  says  that  the  goods  shall  not  be  "  liable  to  be  taken,"  i.e. 

{I)   Gaivler  v.  Chaplin,  2  Exch.  503,  507.  («)   Coli/er  v.  Spccr,  ante. 

[m)  See  Thurgood  v.  liichardson,  7  Bing-.  [t]   Arnilt  v.  Garnett,  3  B.  &  A.  410  ;  22 

428  ;  4  C.  &  P.  481  ;  Eccd  v.  Thotjts,  6  M.  R.   R.  453  ;    Yates  v.  RatJedge,  5  H.  &  N. 

&  W.  410  ;   8  Dowl.  410.  249  ;  Bible  v.  Uussetj,  2  Ir.  Com.  L.  R. 

(w)  See  Lane  v.  Crockett,  7  Price,   566  :  308  ;    16  W.  R.  710. 

Palgravev.Windha)n,l^iTSi.2V2,2li.  {/i)  See  Atigustein    v.    Challis,    1    Exch. 

(o)  Palgrave  v.  TJ'indham,  supra.  279. 

(/;)  Andrews  v.  Dixon,  3  B.   &  A.  645  ;  (x)  See  Form,  Appendix  D.,  No.  10. 

22  R.  R.  518.  (;/)    Cocker  v.  Musgrove,  infra.                                                 * 

{q)  See  Form,  Appendix  D.,  No.  9.  (r)    Cocker  v.  Musgrove  (1846),  15  L.  J., 

(>•)  Cohjer  V.  Speer,  2  Brod.  &  B.  67.  Q.  B.  365 ;  10  Jur.  922  :  9  Q.  B.  235. 
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Ch.  XI.Sc.i").  taken  and  sold  under  the  execution,  "unless  the  party  at  whose  suit 
Satisfaction  of  i\^q  g^^^^j  execution  is  sued  out,  shall  before  the  removal"  pay  the 

Arrears  '  i    ./ 

by  Execution    rent  (a).      "  It  is  clear  the  statute  does  not  mean  the  original  taking- 

Creditor.  .  .  .  . 

^—^ but  that  there  shall  not  be  a  substantial  taking  for  the  satisfaction 

on  receivin-^ ''^  ^^  ^^16  debt,  that  is,  by  the  removal  and  sale  of  the  goods,  without 

Notice  of  °     payment  of  the  rent  ''(b). 
Claim  for  tL^  .  ... 

B^ent—contd.  Prior  to  the  decision  in  Cocker  v.  Musgrove  (c),  the  usual  practice 
was  for  the  sheriff  to  sell  the  goods  under  the  execution  and  out  of 
the  proceeds  to  pay  the  landlord's  rent,  and  to  apply  the  surplus 
(minus  expenses)  in  or  towards  satisfaction  of  the  debt  or  damages 
and  interest,  with  costs  of  the  execution,  &c.,  as  indorsed  on  the 
writ  [d)  :  and  he  may  still  adopt  that  course  if  he  thinks  fit,  and  so 
secm^e  his  poundage  fees,  &c.  He  is  entitled  to  poundage  upon 
the  amount  of  rent  levied  and  paid  {e)  ;  but  not  to  deduct  it  from  the 
landlord's  rent  (_/).  By  proceeding  to  sell  and  remove  with  notice 
or  knowledge  that  rent  is  due,  he  sometimes  runs  considerable  risk  : 
for  instance,  the  property  seized  may  belong  to  a  third  person  {g)  ; 
or  to  the  trustees  of  the  tenant  who  has  become  a  bankrupt  (//),  or 
the  goods  when  sold  may  not  produce  sufficient  to  satisfy  the  rent  (?). 
The  amount  of  rent  claimed  may  be  disputed,  especially  where  a 
large  sum  is  claimed  for  a  penal  rent  of  so  much  per  acre  (/r) . 
Moreover,  when  the  landlord  makes  a  claim  for  rent,  the  sheriff 
cannot  obtain  any  relief  against  such  claim  under  the  Interpleader 
Rules  (/).  And  it  was  held,  before  the  Judicature  Act,  that  the  tenant 
could  not  sustain  a  bill  of  interpleader  in  equity  against  his  landlord, 
unless  the  title  was  aifected  by  some  act  done  by  the  landlord  subse- 
quently to  the  lease  [m) .  All  these  difficulties  may  generally  bo 
avoided  by  the  sheriff  giving  notice  to  the  execution  creditor,  and 
proceeding  as  before  suggested  {n).  But  in  such  case  he  should  care- 
fully abstain  from  a  removal  of  any  of  the  goods  from  off  the  premises 
until  the  rent  has  been  actually  paid  (o).  He  should  also  secure  legal 
evidence  of  the  tenancy,  and  of  the  arrears  of  rent  due  (jy). 

(a)  Ante,  p.  556.  Calvert   v.    JoHfe,    2    B.    &    Adol.     418  ; 

(b)  Per  Parke  B.,  in  Riselcy  v.  Ryle,  11        Groombridge  v.  Fletcher,  2  Dowl.  353. 

M.  &W.  21.  '  (A-)  Bateman  v.  Farnsworth,   29    L.   J., 

(c)  Cocker  v.  Mmyrove  (1846),    9  Q.  B.       Ex.  365. 

223,  235,  and  note  (z)  supra.  (/)  R.    S.    C.    1883,   Ord.    LVII.      See 

(d)  1  Chit.  Arch.  640  ( nth  ed.).  Haythorn  v.   Bush,   2    Cr.    &  M.    869;   2 
{c)  BavicsY.  Edmonds,  12  M.  &  W.  31;        Dowl.    641;  Bateman   v.    Farnsworth,    29 

1  D.  &  L.  395.  L.  J.,  Ex.  365. 

(/)   Gore  V.  Gofton,  1  Stra.  643.      '  [m)   Coolc  v.  Earl  liosslyn,    1   Gi£f.    167  ; 

Iff)  Forstcr  v.    Cookson,    \    Q.    B.    419  ;  28  L.  J.,  Ch.  833. 

Beard  v.  Knight,  8  E.  &  B.  865  ;   27  L.  J.,  («)  Ante,  p.  561. 

Q.  B.  359 ;  Foulgrr  v.  Tai/lor,  5   H.  &  N.  (o)   Smallman    v.    Pollard,    6    M.    &    G. 

202  ;    White  v.  B  instead,  13  C.  B.  304.  1001  ;    ID.  &  L.  901  ;    White  v,  Binstead, 

(A)  Duck  V.  Braddyll,   M'Clel.  217;   13  13  C.  B.  304. 

Price,  455  ;  Zee  \.  Lopes,  Bart.,    15  East,  (p)  Angmteinv.  Challis,    1  Exch.    279; 

230.  Keighthy  v.  Birch,  3  Camp.  621 ;  14  E.  R. 

(i)  Henchett  v.  Kimpson,  2  Wils.    141  ;  837. 
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The  remedy  which,  a  landlord  has  in  cases  where  the  sheriff  pro-  Cn.  XT.Sc.i5. 
ceeds  to  levy  the  execution  and  remove  the  ffoods  without  payment  Satisfaction  of 
of  the  rent,  is  by  a  summary  application  to  the  Court  or  to  a  judge    bij  Execution 
at  chambers,  founded  upon  affidavits,  to  compel  the  sheriff  to  pay 


the  rent  due  (not  exceeding  one  year's  rent)  and  the  costs  of  the  ao-ainst 
application  {g)  ;  or  by  a  special  action  on  the  case  against  the  sheriff,  SherifP. 
founded  on  the  statute  (/')  ;  but  not  an  action  for  money  bad  and 
received  (s) . 

A  person  pui-chasing    goods   from   a   sheriff   must  remove   them  Pm-cliaser 
■within  a  reasonable  time  ;  otherwise  the  landlord  may  distrain  upon  ^°"^  Remove 

them  {t) .  Goods  within 

reasonable 

(b)    Under  County  Court  Process.  '^™^- 

If  goods  be  taken  in  execution  under  a  County  Court  Warrant,  wiiere  Goods 

the  Landlord  and  Tenant  Act,  1709  (8  Ann.  c.  14),  s.  1,  does  not  g^^^^^'co^.t 

apply.     A  special  procedure  was  substituted  for  it  by  the  County  Warrant, 

Court  Act,  1856  (19  &  20  Yiet.  c.  108),  s.  75,  re-enacted  by  sect.  160  iSLTi^^ 

of  the  County  Courts  Act,  1888  (51  &  52  Viet.  c.  43),  under  which  5  Days  by 

...  p  ^  •  1  Notice  to 

the  landlord  may  claim  rent  within  five  days  from  the  execution,  and  Bailiff. 

so  get  the  County  Court  bailiff  to  distrain  for  him.     The  amount  of 

rent  which  may  be  claimed  is : — 

Four  weeks'  rent,  if  tenancy  be  weekly : 

Bent  of  two  terms  of  payment,  if  tenancy  be  for  any  other  term 
less  than  a  year  :  ^ 

One  year's  rent  in  any  other  case. 

The  words  of  sect.  160  of  the  County  Courts  Act,  1888,  are 
these : — 

Section  one  of  the  Act  of  the  eighth  year  of  the  reign  of  Queen  Anne, 
chapter  fourteen,  shall  not  apply  to  goods  taken  in  execution  under  the 
warrant  of  the  Court  [i.e.,  the  county  court],  but  the  landlord  of  any 
tenement  in  which  any  such  goods  shall  be  so  taken  may  claim  the  rent 
thereof  at  any  time  within  five  clear  days  from  the  date  of  such  taking, 
or  before  the  removal  of  the  goods,  by  delivering  to  the  bailiff  or  officer 
making  the  levy  any  writing  signed  by  himself  or  his  agent,  which  shall 
state  the  amount  of  rent  claimed  to  be  in  arrear,  and  the  time  for  and  in 
respect  of  which  such  rent  is  due  (m)  ;  and  if  such  claim  be  made  the  Distress  by 
bailiff  or  officer  making  the  levy  shall,  in  addition  thereto,  distrain  for  the  County  Court 
rent  so  claimed  and  the  costs  of  such  distress,  and  shall  not  within  five  days  Bailili'. 
next  after  such  distress  sell  any  part  of  the  goods  taken  unless  they  be  of  a 
perishable  nature,  or  upon  the  request  in  writing  of  the  party  whose  goods 
shall  have  been  taken ;  and  the  bailiff  shall  afterwards  sell  such  of  the 
goods  under  the  execution  and  distress  as  shall  satisfy,  first,  the  costs 
of  and  incident  to  the  sale,  next,  the  claim  of  such  landlord,  not  exceeding 

[q)  Ante,  p.  556.  (H)  Pollen   Trustees,  Ez  parte,  Davis,  In 

'>■)  Ante,  p.  559.  re,  65  L.  J.,  Q.  B.  217  ;   64  L.  T.  304. 

s)   Green  y.  Austin,  3  Camp.  260.  (u)  See  Form,  Appendix  D.  No.  11. 
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Ch.  XI.Sc.15. 
Satisfaction 
by  Execution 

Creditor 

{Cotoiti/  Court 

Process) . 

What  Rent 
recoverable. 


the  rent  of  four  weeks  where  the  tenement  is  let  hy  the  week  {x),  the  rent 
of  two  terms  of  payment  where  the  tenement  is  let  for  any  other  term  less 
than  a  year,  and  the  rent  of  one  year  in  any  other  case,  and  lastly, 
the  amount  for  which  the  warrant  was  issued ;  and  if  any  replevin  he 
made  of  the  goods  so  taken,  the  bailiff  shall,  notwithstanding,  sell  such 
portion  thereof  as  will  satisfy  the  costs  of  and  incident  to  the  sale  under 
the  execution,  and  the  amount  for  which  the  warrant  issued  ;  and  in 
either  event  the  overplus  of  the  sale,  if  any,  and  the  residue  of  the  goods, 
shall  he  returned  to  the  defendant,  and  the  poundage  of  the  high  bailiff 
and  broker  for  keeping  possession,  appraisement,  and  sale  imder  such  dis- 
tress shall  be  the  same  as  would  have  been  payable  if  the  distress  had 
been  an  execution  of  the  Court,  and  no  other  fees  shall  be  demanded  or 
taken  in  respect  thereof. 


Goods  of 
Third  Party. 


Bailiff 
distrains  as 
Officer  of 
Court. 

Appeal  in 
Interpleader. 


If  the  bailiff  seize  under  a  warrant  of  the  County  Court,  on  the 
defendant's  premises,  goods  belonging  to  a  stranger,  he  cannot  distrain 
such  goods  under  this  enactment  for  the  rent  of  the  landlord ;  and  if 
he  does  so  the  true  owner  is  entitled  to  have  his  goods  back  [y).  So 
it  was  decided  on  sect.  75  of  the  County  Courts  Act,  1856  (of  which 
sect.  160  of  the  County  Courts  Act,  1888,  is  an  exact  reproduction)  ; 
but  it  was  pointed  out  in  a  case  arising  on  sect.  160  of  the  County 
Courts  Act,  1888,  that  in  those  cases  the  bailiff  was  a  trespasser  and 
the  execution  wrongful ;  and  that  in  a  case  where  the  execution  is 
rightful,  the  Act  ajDplies,  although  the  goods  seized  are  not  those  of 
the  tenant,  but  of  a  third  party  (z). 

The  notice  to  the  bailiff  does  not  constitute  him  the  landlord's 
agent  to  distrain :  but  in  doing  so  he  acts  as  an  officer  of  the  Court 
pursuant  to  the  statute  («). 

It  seems  that  the  Interpleader  Rides  apply  to  a  landlord's  claim 
for  rent ;  and  that  where  the  landlord  ajjpears  upon  the  hearing  of  an 
interpleader  summons  in  a  County  Court,  he  as  w^ell  as  the  execution 
creditor  and  the  claimant,  has  a  right  of  appeal  {li). 


(c)    Under  Admiralty  Process. 

If  a  claim  for  rent  be  made  upon  goods  seized  under  Admiralty 
process,  the  judges  of  the  Probate,  Divorce  and  Admiralty  Division 
will  adjudicate  upon  the  claim.  It  was  enacted  by  the  Admiralty 
Court  Act,  1861  (24  Yict.  e.  10),  s.  16,  that  "if  any  claim  shall  be 
i^vR^^*'  *^'  ^^'  ^^^6  to  ^^y  goods  taken  in  execution  under  any  process  of  the  High 
Court  of  Admiralty,   by  any  landlord  for  rent,  the  registrar  of  the 


Notice  of 
Rent  to 
Sheriff  on 
Execution  on 
Admiralty 
Process. 


8.  16 


{x)  Compare  sect.  67  of  the  Execution 
Act,  1844.  p.  .557,  supra. 

(y)  Beard  v.  Kniqht,  8  E.  &  B.  865  ;  27 
L.  J.,  Q.  B.  359  ;  'Foulger  v.  To^ilor,  5  H. 
&  N.  202;  White  v.  Binstcad,\z  C.  B. 
304. 


(;)  Hughes  v.  Smalhvood,  25  Q.  B.  D. 
306  ;  .59  L.  J.,  Q.  B.  503  ;  63  L.  T.  198. 

(«)  Gage  v.  Collins,  L.  R.,  2  C.  P.  381  ; 
36  L.  J.,C.  P.  144. 

{b)  Wilcoxon  v.  Searly,  6  H.  &  N.  202  ; 
29  L.  J.,  Ex.  164  ;   Gage  v.  Collins,  supra. 
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said  Court  may,  upon  application  of   the  officer  cliarged  with   the  Ch.  XI.Sc.i5. 
execution  of  the  process,  whether  before  or  after  any  action  brought    ^"%^{g^'^Hon 
against  such  officer,  issue  a  summons  calling  before  the  saicl  Court       Creditor. 
both  the  party  issuing  such  process  and  the  party  making  the  claim.  Admiralty 
whereupon  any  action  in  respect  of  such  claim  shall  be  stayed,  and 
the  judge  of  the  said  Admiralty  Court  shall  adjudicate  upon  the 
claim,  and  make  such  order  between  the  parties  in  respect  thereof  and 
of  the  costs  of  the  proceedings  as  to  him  shall  seem  fit."     It  is  also 
provided  that  where  any  such  claim  be  made  the  claimant  may  deposit 
with  the  officer  cliarged  with  the  execution  of  the  process  either  the 
amount  or  value  of  the  goods  claimed,  to  be  by  the  officer  paid  into 
Court  to  abide  the  decision  of  the  judge  upon  the  claim.     And  by 
the  Judicature  Act  of  1873,  sect.  31,  matters  within  the  exclusive 
cognizance  of  the  High  Coiu't  of  Admiralty  before  the  passing  of  that 
Act  are  assigned  to  the  Probate,  Divorce  and  Admiralty  Division  of 
the  Hiffh  Court  of  Justice. 


Sect.  16. — Charge  on  Proceeds  of  Biatress  of  Salaries  and  other 
Preferential  Clainm  in  case  of  Tenant's  Bankr/q)tc>/,  Winding-up, 
or  Death  Insolvent. 

If  a  tenant  distrained  upon  be  a  bankrupt  or  become  so  within  Preferential 
three  months,  or  \being  a  company  is  being  wound  up,  or  shall  be  Banknf\V^ 
wound  up  within  three  months,  or  if  the  tenant  die  insolvent  within  ^'c 
three   months,  certain  preferential  claims   for  rates,  taxes,  salaries 
and  wages  are  constituted  a  first  charge  on  the  goods  distrained,  or 
the  proceeds  of  the  sale.     For  sect.  1,  sub-sect.  1,  of  the  Preferential 
Payments  in  Bankruptcy  Act,  1888  (51  &  52  Vict.  c.  62),  enacts  as 
follows : — 

1. — (1)  In  the  distribution  of  the  property  of  a  bankrupt,  and  in  the  Priority  of 
distribution  of  the  assets  of  any  company  being  wound  up  under  the  -^^^^s- 
Companies  Act,  1862,  and  the  Acts  amending  the  same,  there  shall  be 
paid  in  priority  to  all  other  debts — 

(a)  All  parochial  or  other  local  rates  due  from  the  bankrupt  or  the  Rates  and 
company  at  the  date  of  the  receiving  order  or,  as  the  case  may  be,  Taxes, 
the  commencement  of  the  winding-up,  and  having  become  due  and 
payable  within   twelve   months   next  before   that   time,  and   all 
assessed  taxes,  land  tax,  property  or  income  tax  assessed  on  the 
bankrupt  or  the  company  up  to  the  fifth  day  of  April  next  before 
the  date  of  the  receiving  order,  or,  as  the  case  may  be,  the  com- 
mencement of  the  winding-up,  and  not  exceeding  in  the  whole  one 
year's  assessment ; 
lb)  All  wages  or  salary  of  any  clerk  or  servant  in  respect  of  services  Wages  or 

rendered   to  the  bankrupt  or  the  company  during  four  months  Salary  of 

Clerk. 
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before  the  date  of  tlio  receiving-  order,  or,  as  tlie  case  may  be,  tlie 
commencement  of  the  •windiug-xip,  not  exceeding  fifty  pounds ;  and 
(c)  All  wages  of  any  labourer  or  workman  not  exceeding  twenty-live 
pounds,  whether  payable  for  time  or  for  piece  work,  in  respect  of 
services  rendered  to  the  bankrupt  or  the  company  during  two 
months  before  the  date  of  the  receiving  order  or,  as  the  case  may 
bo,  the  commencement  of  the  winding-up ;  Provided  that  where 
any  labourer  in  husbandry  has  entered  into  a  contract  for  the  pay- 
ment of  a  portion  of  his  wages  in  a  lump  sum  at  the  end  of  the 
year  of  hiring,  he  shall  have  priority  in  respect  of  the  whole  of 
such  sum,  or  a  part  thereof,  as  the  Court  may  decide  to  bo  duo 
under  the  contract,  proportionate  to  the  time  of  service  up  to  the 
date  of  the  receiving  order,  or,  as  the  case  may  be,  the  commence- 
ment of  the  winding-up. 

By  sub-sect.  2  these  debts  rank  equally  between  themselves  and  are 
to  be  paid  in  full ;  and  by  sub-sect.  3  they  are  to  be  discharged  forth- 
with so  far  as  the  assets  will  meet  them.     By  sub- sect.  4 — 

In  the  event  of  a  landloi-d  or  other  person  distraining  or  having  dis- 
trained on  any  goods  or  effects  of  a  bankrupt,  or  a  company  being  wound 
up  within  three  months  next  before  the  date  of  the  receiving  order  or  the 
winding-up  order  respectively,  the  debts  to  which  priority  is  given  by  this 
section  shall  be  a  first  charge  on  the  goods  or  effects  so  distrained  on,  or 
the  proceeds  of  the  sale  thereof. 

Provided,  that  in  respect  of  any  money  paid  under  any  such  charge 
the  landlord  or  other  person  shall  have  the  same  rights  of  priority  as  the 
person  to  whom  such  payment  is  made. 


Death  of  By  sub-SBct.   5  the   section  has  effect  as  part  of   sect.  40  of  the 

insolvent.  Bankruptcy  Act,  1883  ;  and  by  sub-sect.  6,  "  this  section  shall  apply, 
in  the  case  of  a  deceased  person  who  dies  insolvent,  as  if  he  were  a 
bankrupt,  and  as  if  the  date  of  his  death  were  substituted  for  the 
date  of  the  receiving  order." 
First  Charge.  The  4tli  sub-section  of  this  section  (which  in  other  parts  re-enacts 
with  amendments  the  Companies  Act,  1883,  and  the  Bankruptcy 
Acts  of  1883  and  1886)  is  entirely  new.  It  seems  to  render  the 
hastening  of  a  distress  more  desirable  in  the  landlord's  interest  and 
more  likely  than  before,  and  it  presents  many  difficulties  of  construc- 
tion. The  preferential  debts  are  made  a  "  first  charge  "  upon  the 
distress  and  its  proceeds.  In  whom  does  the  right  to  enforce  the  first 
charge  rest,  and  how  long  does  the  right  to  enforce  it  continue  ?  It 
is  submitted  that  only  the  receiver  or  trustee  in  bankruptcy,  or  liqui- 
dator or  administrator,  as  the  case  may  be,  can  enforce  the  charge, 
and  that  the  several  preferential  creditors  have  no  separate  right  of 
action.  By  sect.  62  of  the  Bankruptcy  Act,  1883,  non-claiming 
creditors  are  barred  in  bankruptcy,  and  by  sect.  63  no  action  lies 
against  a  trustee  in  bankruptcy  for  a  dividend,  the  Court  of  Bank- 
ruptcy having  the  power  to  order  a  dividend  withheld  to  be  paid. 
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The  first  charge  would  seem  to   be  enforceable  Lj  aetioa  in  the  Ch.XI.Sc.16, 
Chancery  Division  by  the  liquidator  or  administrator,  or  by  summons,     jij^J^''^^  °"f 
in  the  Bankruptcy  Court  by  the  receiver  or  trustee.  Distress  of 

The  period  of  enforcement  would  seem  to  be  in  the  case  of  bank-      " '^'^^^^'      ■■ 
ruptcy,  that  fixed  by  the  Bankruptcy  Act  and  Eules  (see  sects.  39,  58,  eS JoeLnt 
60,  61  and  62  of  the  Act,  and  Eules  219— 2;31),  by  which  no  specific  of  First 
time  is  limited,  but  the  period  appears  to  depend  iipon  the  speed  PeX?within 
with  which  the  bankrupt's  estate  can  be  realized  and  distributed  in  which  First 
dividends.  ?^^T  "^7 

be  eniorced. 

As  to  time  for  proving  against  a   company  being  wound  up,  see 
Rule  20  of  the  General  Order  of  November,  1862. 

It  is  conceived  that  the  section  cannot   operate  in  favour  of  the  Tenant  dying 
preferential  creditors  of  a  tenant  dying  insolvent  until  an  administra-  insolvent. 
tion  order  has  been    obtained,   but    that   such   administration  order 
need  not,  though  it  may,  be  obtained  under  sect.  125  of  the  Banki^uptcy 
Act,  1883. 

Funeral    and    testamentary    expenses    constitute   pre-preferential  Funeral  and 
debts  by  sect.    125,  sub-sect.   7  of  the  Banki'uptcy  Act,  1883,  and  ExpenTes.*^"^ 
sect.  2  of  the  above  Preferential  Payments  Act,  1888,  but  are  not 
comprehended  in  sect.  1  of  the  latter  Act. 

The  Preferential  Payments  in  Bankruptcy  Act,   1897  (60  &  61  Preferential 
Yict.  c.  19),  merely  amends  the  Act  of  1888  by  giving  the  preferential  BZk™ptc^ 
debts  mentioned  in  the  Act  of  1888  a  priority  over  the  claims  of  ^^t'  ^897. 
holders  of  debentures  or  debentm-e  stock  under  any  floating  created 
by  a  company  whi(^h  is  being  wound  up. 
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Sect.  1. — Replevin. 
(a)  Nature  of  a  Replevin,  and  in  ivliat  Cases  ajjplicable. 

ReplevijST  is  a  remedy  for  tlie  owner  of  goods  or  cattle  which  have 
been  uTO)Hjfalhj  talicn  under  a  distress  for  rent  (r/),  whereby  he  obtains 
them  back  in  a  summary  manner,  through  the  registrar  of  the  County 
Court  of  the  district  within  which  they  were  taken,  iqwn  giving 
securitij  to  try  the  validity  of  the  distress,  in  an  action  of  replevin  to 
be  forthwith  commenced  by  him  against  the  distrainer  and  j^rosecutecl 
with  effect  (b),  and  without  delay  (c),  either  in  the  County  Coiu't  or 
in  the  High  Court  at  the  option  of  the  owner  of  the  goods  or  cattle 
seized  (the  jiu'isdiction  of  the  High  Court,  however,  being  practically 
excluded  unless  title  to  land  be  in  question  or  the  rent  exceed  20/.), 
and  to  return  the  goods  or  cattle,  if  such  return  be  awarded  {d) . 

Replevin  is  only  an  ojitional  remedy  :  the  tenant  may  in  any  case 
where  replevin  lies  waive  his  right  to  replevy  and  bring  his  action 
for  damages  for  illegal  distress  instead  (see  sect.  2,  post). 

As  a  matter  of  fact,  replevins  are  believed  to  have  fallen  off  in 
number  very  much  in  recent  years. 

The  essence  of  proceedings  in  replevin  is  that  the  tenant  enjoys 
the  subject-matter  of  the  distress  in  specie  pending  the  trial  of  the 
action,  and  it  may  be  said  briefly  that  replevin  lies  in  case  of  a 
distress  which  is  wholly  illegal,  and  not  merely  irregular  or  excessive. 


{«)  Replevin  has  been  said  not  to  be 
confined  strictly  to  distresses,  but  to  extend 
to  all  wrongful  takings  of  goods  or  cattle  ; 
Mill'»-  V.  Leather,  1  E.  &  B.  619. 

(i)  This  is  to  say  "with  success:" 
Tiimmons  v.  Ogle,  6  E.  &  B.  571  ;  25  L.  J., 
Q.  B.  403. 


(r)  That  is  to  say  "with  diligence;" 
as  to  what  is  improper  delay,  see  Gent  v. 
Cidts,  11  Q.  B.  288;  Harrison  v.  Wardle, 
5  B.  &  Adol.  146  ;  Axford  v.  Perrett,  4 
Bing.  586. 

{d\  County  Courts  Act,  1888,  ss.  133— 
136.' 
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Thus,  it  lies  where  no  rent  is  due,  or  where  the  rent  was  tendered  in  Ch.  XII.  s.  i. 
time,  or  where  goods  exempt  by  law  from  distress  are  seized   (with    ^^^£('^^1^ 
the    exceptions,  however,   of   animals  feroo  naturce  (e),  and  perhaps     applicable). 
fixtures  (/)).     The  proceeding  consists  of  two  distinct  parts,  viz.  : 

1.  The   replevy,  whereby  the    goods   or   cattle   are  obtained  back ; 

2.  The  subsequent  action  of  replevin  to  try  the  legality  of  the  dis- 
tress or  taking.  But  it  is  in  effect  no  remedy  where  the  distress 
was  originally  lawful  {(j). 

The  tenant  may  avail  himself  of  the  right  to  replevy  at  any  time,  Replevin  lies 
notwithstanding  the  goods  have  been  removed  after  the  five  days  ^*fj,re  Sale* 
allowed  by  the  Act  of  AVilliam  and  Mary  (ante,  p.  538),  or  fifteen,  if 
the  tenant  has  availed  himself  of  the  6th  section  of  the  Law  of  Distress 
Amendment  Act  (ante,  p.  538)  so  long  as  they  remain  unsold  {/i). 

If  the  replevy  be  made  per  incuriani  or  mistake  of  the  officer,  it  Replevy  made 
by  no  means  follows  that  the  subsequent  action  of  replevin  cannot  be 
maintained  (?').  Quod  fieri  non  debet,  factum  valet.  TJie  remedy 
for  such  mistake  is  by  a  summary  application  to  the  Court  to  set 
aside  the  replevy,  or  to  attach  the  officer,  or  the  party,  or  both,  for 
the  contempt  (/c). 

Where  a  replevin  cannot  legally  be  made,  the  registrar  should  on  Action 
that  ground  refuse  to  act,  but  an  action  will  lie  against  him  for  Registrar. 
refusing  to  replevy  in  a  proper  case  (/). 

(b)  Mode  of  Proceeding  to  Replevy. 
Before  proceeding  to  replevy  the  following  points  should  be  con-  Preliminary 

.  ,         T       .  Matters — 

sidered,  viz.  : — 

1.  Whether  the  distress  was  wholly  illegal,  and  not  merely  exces-  i.  "Whether 
sive  or  irregular,  or  taken  for  the  wrong  cause  (as  stated  in  the  notice  jHeo-aL 

of  distress)  instead  of  the  right  one. 

2.  Whether  it  is  practicable  and  expedient  to  make  a  tender  of  the  2.  Whether  a 
rent  or  damage,  with  costs  of  the  distress,  which  tender  cannot  be  ^e  made.  ° 
made  after  the  impounding. 

3.  Whether,  considering  the  value  of  the  goods  taken  with  refer-  3.  Whether  it 
ence  to  the  amount  of  the  rent  claimed,  it  is  worth  while  to  replevy,  j-o  replevy, 
seeing  that  whatever  may  be  the  value  of  the  goods,  security  must  be 

given  for  such  an  amount  as  the  registrar  shall  deem  sufficient  to 
cover  the  alleged  rent  or  damage  in  respect  of  which  the  distress  was 

{e)  Bac.  Abr.  tit.  Replevin  (F.).  L.  J.,  Ex.  209. 

(/)  Xiblet  V.  Smith,  4  T.  R.  50-1.  [k]  As  to  attachment,  see  Rex  v.  Monk- 

(g)  See   per   Lord   Campbell,    C.J.,    in  Aoi/ic,  2  Stra.  1184  ;  and  as  to  setting  aside 

Johnson  v.  Upham,  28  L.  J.,  Q.  B.  256.  proceedings,  Rhymney  R.  Co.   v.  Price,  16 

[h)  Jacob  V.    King,   b   Taunt.   451  ;     15  L.  T.  394. 

R.   R.   550  ;   Griffiths  v.  Stephens,  1   Chit.  (/)  Saboiirin  (or  Labourin)  v.  Manhull, 

R.  196.  3  B.  &  Ad.  440  :   1  L.  J.  (N.   S.),  K.  B. 

(i)  Allen   v.    Sharp,   2   Exch.   361  ;    17  151  ;  37  R.  R.  457. 
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Cn.  XII.  s.  1.  taken,  and  tlie  proLaLle  costs  of  the  cause  in  the  County  Court,  or  in 
Jiepicrin      the  Ilio^h  Court,  as  the  ease  may  he. 
Froccdiirc).         4.   Whether  the  action  of  replevhi  should  he  brought  in  the  County 

4.  lu  what  Court  for  the  district  within  which  the  distress  was  taken,  or  in  the 
Actkm  should  ^^^E^  Court.  If  tho  rent  or  damage  claimed  exceeds  20/.,  or  the 
be  brought,      title  to  some  corporeal  or  incorporeal  hereditament,  or  to  some  toll, 

market,  fair  or  franchise  is  in  question,  the  replevin  may  be  brought 
either  in  the  High  Court  or  the  County  Court,  at  the  option  of  the 
party  bringing  it.  In  all  other  cases  the  action  must  be  brought  in 
the  County  Court.  Even  where  any  title  is  in  question  the  action 
may  be  brought  in  the  County  Court,  subject  to  the  power  of  removal 
by  the  defendant  under  sect.  137  of  the  County  Court  Act,  1888  {m) ; 
and  to  an  appeal  as  of  right  where  the  rent  claimed  exceeds  20/., 
and  by  leave  of  the  County  Court  judge  if  it  does  not. 

5.  By  whom  5.  By  whom  the  replevy  shoidd  be  made  and  the  action  brought, 
shoukl'bo"  '^'^  should  be  brought  by  the  party  whose  goods  have  been  dis- 
taken.  trained  {n)  ;  i.e.  by  him  who  has  the  properf//,  absolute  or  qualified, 

in  the  goods  (o),  a  mere  possessory  right  having  been  said  to  be  not 
sufiicient  (^?).  It  was,  in  the  case  of  Fcnton  v.  Logan  {q),  apparently 
assumed  that  replevin  would  lie  at  the  instance  of  the  real  owner  of 
the  goods  seized,  although  he  was  a  person  other  than  the  tenant 
distrained  upon ;  and  if  the  point,  whether  replevin  was  a  remedy 
open  to  others  than  tenants,  were  distinctly  raised,  it  would  be 
probably  so  decided.  If  goods  of  A.  and  B.,  the  separate  property 
of  each,  be  unlawfully  distrained,  they  cannot  join  in  a  replevin,  but 
each  may  replevy  his  own  goods  (r).  Joint  owners  and  tenants  in 
common  may  and  should  join  in  a  replevin  (s).  Coparceners  are 
joint  owners  (.s).  Executors  may  maintain  replevin  for  goods  of  their 
testator  wrongfully  taken  in  his  lifetime  (/) . 

6.  Against  f  6.  Against  whom  the  proceedings  should  be  adopted.  It  may  be 
against  him  who  took  or  commanded  the  taking  or  both  (w).  The 
landlord  or  person  who  caused  the  distress  to  be  made  is  generally 
best  able  to  pay  damages  and  costs  ;  but  to  fix  him  with  liability  his 
authority  to  make  the  distress  must  be  proved  (x) ;  and  if  only  some 
of  the  goods  or  cattle  were  illegally  taken  (being  privileged  from 

(»!)  Jic  Fordham  v.  Ackers,  4  B.   &  S.  (r)  Co.   Lit.  145  b;  Bro.  Abr.  tit.  Ee- 

678;  33  L.  J.,   Q.   B.   67;  S.    C,    nom.  plcvin,  pi.  12;  Gilb.  Repl.  152. 

Reg.  V.  Gurdon,  12  W.  R.  201.  {$)  Year  Bk.  3  Hen.  4,  16  a  ;  Co.  Lit. 

(«)  See  sect.  134  of  the  County  Courts  145  b;  Bull.  N.   P.  53  ;   1  Chit.  PI.   183 

Act,  1888,  p.  572,  post.                          '  (7th  ed.) ;  2  Selw.  N.  P.  1150  (13th  ed.). 

(o)  Com.  Dig.  tit.    Flcader   (3   K.    1);  {t)  Bro.    Abr.    tit.    Fephriii,    pi.    69; 

Co.  Lit.  145  b.  Ayundcll  v.  TrcviU,   Sid.   82  ;  Bull.  N.  P. 

[p)   Timphman   v.    Cane,    10    Mod.    25.  53;   Gilb.  Bepl.  156. 

But  see  Fdl\.  Whittakcr,  L.  R.,  7  Q.  B.  («)  Com.  Dig.  tit.  Flcader  (3  K.  1)  ;  2 

120,  and  post,  p.  589.  Roll.  Abr.  431,   1,   5;  Gilb.  Repl.    152; 

[q)  Fcnton   v.    Logan,    9    Bing.    676  ;  2  Jones  v.  Johnson,  5  Exch.  862. 

L.  J.  (N.  S.),  C.  P.  102  ;  35  R.  R.  656.  (.r)  Ante,  p.  521. 


whom.  / 
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distress),  and  the  replevin  is  confined  to  them,  it  must  be  proved  not  Ch.  XII.  s.  i. 
merely  that  he  sio^ned  a  distress  warrant  in  the  usual  form,  but  that    ,  Replevin 

.  "  .  .  {Freiiminary 

he  authorized  the  taking  of  those  goods  or  cattle  which  were  so  Procedure). 
illegally  taken  ;  or  that,  knowing  what  had  been  done  in  his  behalf, 
he  ratified  and  adopted  such  illegal  act  (//).  He  should  always  be 
made  a  defendant  where  the  plaintiff  intends  to  pay  money  into 
Court  (s).  The  agent  who  signed  the  distress  warrant,  or  who 
directed  the  distress,  may  be  made  a  defendant ;  as  may  also  the 
broker  {a).  But  although  they  may  be  made  defendants,  it  does  not 
follow  that  they  should  be,  in  any  particular  case  :  that  is  matter  of 
discretion,  with  reference  to  the  acts  done,  and  other  incidental  facts, 
including  the  evidence  and  the  pecuniary  ability  of  the  parties.  The 
pound-keeper,  it  seems,  is  not  liable  [b) .  It  has  been  said  that  replevin 
cannot  be  maintained  against  a  corporation  aggregate,  but  only 
against  their  bailiff  or  agent  {c),  but  this  is  inconsistent  with  many 
cases  {(1).  It  has  been  long  since  decided  that  a  corporation  may 
appoint  a  bailiff  to  distrain,  v»dthout  a  warrant  under  their  common 
seal  (r-)  ;  and  there  seems  no  reason  why  they  should  not  be  responsible 
for  acts  so  authorized  ;  for  otherwise  thej^  might,  by  appointing  a 
pauper  to  act  for  them,  avoid  all  liability  direct  or  indirect. 

7.  It  should  fm-ther  be  considered  whether  all  the  goods  or  cattle  7.  Whether 
should  be  replevied,  or  only  some  of  them,  on  the  ground  that  they  onirshould 
were  legally  exempt  from  the  distress  (/).  be  replevied. 

8.  Whether  a  bond   with   two   sufficient   sureties   will   be   given  s.  "Whether 
pursuant  to  sect.  13^  of  the  County  Courts  Act,  1888  {g),  and  who  beT'sond''^ 
are  competent  and  willing  to  become  such  sureties ;    or  whether  a  or  Deposit, 
deposit,  with  a  memorandum,  shall  be  made  pursuant  to  sect.  109  of 

that  Act  (70 . 

Formerly  replevies  were  made  by  the  sheriff  of  the  county  within  Replevy  by 
which  the  distress  was  taken,  or  by  his  under-sheriff  or  deputy  (/)  ;  ^f'g'istr^  of 
and  the  sheriff  of  each  county  was  bound  to  appoint  four  deputies  at 
least,  dwelling  not  above  twelve  miles  from  each  other,  for  the  pur- 
pose of  making  replevies  (/r) .     But  by  the  County  Courts  Act,  1856 
(19  &  20  Vict.  c.  108),  s.  63,  the  powers  of  the  sheriff  with  respect  to 

(«/)  Ante,  p.  522.  that   trespass   lies   against  a   corporation 

\z)  The  C.  L.  P.    Act,  1850  (23  &  24  aggregate  for  an  act  done  by  their  agent 

Vict.  0.  126),  8.  23, -which  specially  allowed  ■withia  the  scope   of  his  authority;  and 

payment  into  Court  by  a  plaintiff  in  re-  see  Green  v.  London   General  Omnibus  Co., 

plevin,  is  repealed  by  the   Statute   Liw  7  C.  B.,  N.  S.  290;  29  L.  J.,  C.  P.  13. 

Revision  and  Civil    Procedure  Act,    1883  ('•)   Curf/  v.  Matthews,  cited  1  Salk.  191  ; 

(46   &  47  Vict.  c.  49),    apparently  being  6  Vin.  Abr.  287. 

superseded  by  R.  S.  C.  Ord.  XXII.  r.  9.  (/)  Ante,  p.  495. 

(«)  aUb.  Repl.  102.  {(/)  Infra,  p.  572. 

(b)  Badkin  v.  FoiccU,  2  Cowp.  476.  [h)  Infra,  p.  573. 

(r)   1   Kyd  on  Corporations,  223  ;  Bac.  (i)  52  Hen.  3,  c.  21  ;   2  Inst.  138. 

Abr.  tit.  Corporations  (E.  2).  (/.-)   1  P.  &  M.  c.  12,  s.  3 ;  see  Faulkner 

id)  See  Eastern  Counties  E.  Co.  v.  Broom  v.  Johnson,    11   M.    &  "W.  581  ;  Flumer  v. 

(in  error),   6  Exch.   314,  which  decides  Brifco,  11  Q.  B.  46, 
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Ch.XII.  s.  1.  replevin  were  abolished,  and  the  County  Court  registrars  obtained  a 
(i^eUmlnari  j^^i'isdiction  in  replevin,  which  is  continued  by  sect.  134  of  the  County 
rrol7durcy     Courts  Act,  1888  (51  &  52  Yict.  c.  43),  as  follows:  — 

The  registrar  of  the  Countj  Court  of  the  district  in  which  any  goods 
suhjcct  to  replevin  shall  be  taken  shall  be  empowered,  subject  to  the  regula- 
tions hereinafter  contained,  to  approve  of  replevin  bonds,  and  to  grant 
replevins,  and  to  issue  all  necessary  process  in  relation  thereto,  and  such 
process  shall  be  executed  by  the  high  bailitf.  Such  registrar  shall,  at  the 
instance  of  the  party  whose  goods  shall  have  been  seized  (^),  cause  the 
same  to  be  replevied  to  such  party,  on  his  giving  one  or  other  of  such 
securities  as  are  mentioned  in  the  next  two  succeedins:  sections. 


County 

Courts  Act, 
1888,  s.  134. 


Sect.  13J. 
Keplevins  in 
High  Court 
Conditions  of 
Security  to  be 
given  in  such 
Cases. 


Sect.  136. 
Replevin  in 
County  Court. 
Security. 


In  the  next  two  sections,  sect.  135  and  sect.  136  of  the  Act,  provi- 
sion is  made,  firstly  by  sect.  135  for  bringing  the  action  of  replevin  in 
the  High  Court  if  title  be  in  question,  or  the  rent  exceed  20/.,  and 
secondly  by  sect.  136  for  bringing  the  action  in  the  County  Court. 
In  either  case  security  must  be  given,  conditioned  to  commence  an 
action  against  the  distrainer — within  one  week  in  the  High  Court  or 
within  one  month  in  the  County  Court,  and  the  tenant  has  always  an 
ojjtion  to  sue  in  either  Court,  though  unless  he  obtains  judgment  by 
default  or  title  be  in  question,  or  the  rent  exceed  20/.,  an  action  in 
the  High  Court  will  probably  fail. 

By  sect.  135,  where  a  replevisor  wishes  to  proceed  in  the  High 
Court,  he  must,  at  the  time  of  replevying,  give  security,  to  be 
approved  of  by  the  registrar,  for  such  amount  as  such  registrar  shall 
deem  suflBcient  to  cover  the  alleged  rent  or  damage  "  in  respect  of 
which  the  distress  shall  have  been  made,"  and  the  probable  costs  of 
the  action  in  the  High  Com-t,  conditioned  to  commence  an  action  of 
replevin  against  the  seizor  in  the  High  Court  icitldn  one  iccck  from  the 
date  thereof,  and  to  prosecute  such  action  with  effect  (w),  and  without 
delay  (n)  ;  and,  unless  judgment  therein  be  obtained  by  default,  to 
prove  before  the  High  Court  that  he  had  good  ground  for  believing 
either  that  the  title  to  some  hereditament,  the  rent  or  value  whereof 
exceeded  twenty  pounds  by  the  year,  or  to  some  toll,  &c.,  was  in 
question,  or  that  such  rent  or  damage,  or  the  value  of  the  goods  seized, 
exceeded  tu-enty  pounds,  and  to  make  return  of  the  goods,  if  a  return 
thereof  shall  be  adjudged  (o). 

As  to  replevin  in  the  County  Court,  it  is  enacted  by  sect.  136  of 
the  County  Courts  Act,  1888,  that  "  if  a  replevisor  shall  wish  to 
commence  proceedings  in  a  County  Court,  he  shall  at  the  time  of 
replevying  give  security,  to  be  approved  of  by  the  registrar,  for  such 


(/)  A  replcN-in  can  be  bad  only  by  or  on 
behalf  of  the  actual  or  constructive  owner 
of  the  goods  ;  see  Fell  v.  Whxttaker,  post, 
p.  589. 

(>»)  I.e.  mth  success  ;  ante,  p.  568  (J). 


(«)  Ante,  p.  568  [c). 

(o)  See  Form  of  Bond,  Appendix  E., 
Sect.  1,  No.  5  ;  of  Memorandum  of  De- 
posit in  lieu  of  Bond,  Id.,  No.  6. 
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an  amount  as  sucli  registrar  shall  deem  sufScient  to  cover  the  alleged  Ch.  XII.  s.  i. 
rent  or  damao^e  in  respect  of  which  the  distress  shall  have  been  made,    ,  „^'%^^^^''" 
and  the  probable  costs  of  the  action  in  the  Count j  Court,  conditioned     Froccdure). 
to  commence  an  action  of  replevin  against  the  seizor  in  the  County 
Court  of  the  district  in  which  the  goods  shall  have  been  seized,  within 
one  nioiifh  (p)  from  the  date  of  the  security,  and  to  prosecute  such 
action  with  effect  (q)  and  without  delay  (r),  and  to  make  return  of  the 
goods,  if  a  return  thereof  shall  be  adjudged  "  (s). 

By  sect.  108  of  the  County  Courts  Act,  1888,  the  secmity  is  to  be  Sect.  los. 
at  the  cost  of  the  party  giving  it,  and  in  the  form  of  a  bond  (/),  with  Security  by 
sureties,  to  the  other  party  or  intended  party  in  the  action  "  provided  Sureties. 
always,  that  the  Court  in  which  any  action   on  the  bond  shall  be 
brought,  may,  by  order,  give  such  relief  to  the  obligors  as  may  be 
just,  and  such  order  shall  have  the  effect  of  a  defeasance  of  such 
bond." 

It  seems  that  a  bond  of  the  above  nature  may  be  entered  into  by  a  Joint-Stock 
joint- stock  company,  or  even  by  an  infant,  with  sufficient  sureties,  and  Companies 
that  the  registrar  cannot  refuse  to  receive  such  bond,  on  the  ground  may  give  such 
that  the  principal  obligor  is  disqualified  to  execute  it ;  for  otherwise 
such  parties  would  lose  the  benefit  of  the  statute  (^0,  i^nd  be  thereby 
deprived  of  the  right  to  replevy. 

By  sect.  109,  replacing  sect.   71   of  the  Act  of  1856,  the  party  Sect.  1 09. 
required  to  give  security  may  in  lieu  thereof  deposit  with  the  registrar  ^ecunty  by 
if  the  security  is  required  to  be  given  in  a  County  Court,  or  with  a  a  Memoran- 
master  of  the  Supreme  Court  if  the  security  is  required  to  be  given  in    ^^™" 
the  High  Court,  a  sum  equal  in   amount  to  the  sum  for  which  he 
would  be  required  to  give  secm'ity,  together  irith  a  memorandum  signed 
by  such  party,  his  solicitor  or  agent,  setting  forth  the  conditions  on 
which  such  money  is  deposited. 

The   County  Court   Rules,   1889,   made  under   the   authority   of  The  County 
sect.  16-1  of  the  Act,  provide  by  Order  XXIX.  with  reference  to  as°to  Notices 
notices  of  proposed  sureties  and  other  matters,  as  follows  : —  ^*  Sureties, 


ORDER  XXIX. 

Sectjbitt. 

1.  In  all  cases  where  a  party  proposes  to  give  a  bond  by  way  of  security,  he  shall  Ord.  XXIX. 
serve,  by  post  or  otherwise,  on  the  opposite  party  and  upon  the  registrar,  at  his  office,   Seciu-ity  by 

Bond. 
Form  120. 

{p)  I.e.  one  calendar  month  ;  Interpre-  Sect.   1,  No.  7;  of  Memorandum  of  De- 

tation  Act,  1889,  s.  3.  posit  iu  lieu  of  Bond,  Id.,  No.  8. 

{(j)  With  success  ;    Tummom  v.   Ogle,   G  (0   i^ee  Forms. 

E.  &  B    571.  (")  See    Young   v.    Brompton,    CJtatham, 

(r)  With   due    diligence  ;    see    Gent   v.  a>id  GilUngham    Waterworks   Co.,    1    B.    & 

Cutis,  11  Q.  B.  288.  S.   675;  31   L.  J.,  Q.  B.   14;  and  dicta 

(«)  See  Form  of  Bond,  Appendix  E.,  therein. 
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Ch.  XII.  s.  1. 

Jit'ph'vin 
(Friiiinii/ari/ 
Procedure). 


Affidavit  of 
sufficiency. 

Execution  of 
Bond. 


notice  of  the  proposed  siirefics  aecordirg-  to  the  form  in  the  Appendix  (r),  and  the 
registrar  shall  forthwith  give  notice  (y)  to  both  parties  of  the  day  and  hour  on  which 
he  proposes  that  the  bond  shall  be  executed,  and  shrill  state  in  the  notice  to  the  obligee 
that  any  valid  objection  which  he  may  have  to  make  to  the  sureties  or  either  of  them 
must  be  made  on  such  day. 

2.  The  sureties  shall  make  an  affidavit  of  their  sufficiency  according  to  the  form  in 
the  Appendix  {z),  unless  the  opposite  party  shall  dispense  with  such  affidavit. 

3.  The  bond  shall  be  executed  in  the  presence  of  the  judge  or  registrar,  or  of  a 
couimissioner  to  administer  oaths,  or  of  the  clerk  to  the  registrar  authorized  to  take 
affidavits. 

4.  Where  a  party  makes  a  deposit  of  money  in  lieu  of  giving  a  bond,  he  shall  forth- 
with give  notice  to  the  opposite  party,  by  post  or  otherwise,  of  such  deposit  having 
been  made. 

Deposit  in  5-  In  all  cases  where  the  security  is  by  bond,  the  bond  shall  be  given  to  the  party 

lieu  of  Bond,     or  persons  requiring  the  security,  and  shall  be  deposited  with  the  registrar  until  the 
action  is  finally  disposed  of. 

Officers  not  to       6.  No  registrar,  deputy  registrar,  registrar's  clerk,  high  bailiff,  bailiff,  broker,  or 
be  Surety.  other  officer  of  the  Court,  shall  become  surety  in  any  case  where,  by  the  practice  of  the 

Coui't,  security  is  required. 


Where  Action 
maj'  be 
brought. 


The  sureties  should  be  two  freeholders  or  housekeepers. 

The  opposite  party  should  make  inquiries  as  to  the  suthciency  of 
the  proposed  sureties,  and  if  he  has  reason  to  think  them  insufficient, 
he  should  attend  before  the  registrar  at  the  time  and  place  appointed, 
and  object  to  them,  and,  if  necessary,  examine  them  before  the 
registrar,  who,  after  hearing  all  parties,  will  decide  whether  or  not 
the  sureties  are  sufficient.  It  seems  that  the  registrar  is  not  liable 
(as  the  sheriff  formerly  was)  to  an  action  for  taking  insufficient 
sureties  on  a  replevy  {a) .  Therefore  the  distrainer  must,  at  his  peril, 
avail  himself  of  this  opportunity  to  make  any  objections  to  them. 

It  is  to  be  observed,  with  reference  to  the  foregoing  enactments 
and  rules,  that  all  actions  of  replevin,  without  any  exception,  may  be 
commenced  and  prosecuted  to  final  judgment  and  execution  in  the 
County  Court  of  the  district  within  which  the  distress  was  taken, 
whatever  may  be  the  amount  of  rent  or  damage  claimed,  and  notwith- 
standing the  title  to  some  corporeal  or  incorporeal  hereditament,  or  to 
some  toll,  market,  fair  or  franchise  is  in  question  {b).  In  many  cases 
it  may  be  expedient  for  the  replevisor  to  sue  in  the  County  Court, 


{x)  Form  120  ;  and  see  Appendix  E.  to 
this  book,  Sect.  1. 

()/)  Form  122  ;  and  see  Appendix  E.  to 
this  book.  Sect.  1. 

(«)  Form  121  ;  and  see  Appendix  E.  to 
this  book,  Sect.  1. 

(a)  Even  the  sheriff  was  not  liable  where 


the  sureties  were  apparently  responsible, 
and  he  exercised  a  reasonable  discretion 
in  accepting  them ;  H'utdlc  v.  Blades,  5 
Taunt.  ^25  ;  Jifery  v.  Bastard,  4  A.  &  E. 
823. 

{b)  Rcfj.  V.  Rainci,  1  E.  k.  B.  855;  22 
L.  J.,  Q.  B.  223;  Re  Fordham  v.  Ackers, 
4  B.  &  S.  578  :  33  L.  J.,  Q.  B.  67. 
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rather  than  in  the  High  Court,  even  where  he  has  the  option  of  sning  Ch.  XII.  s.  i. 
in  either  Court,  and  especially  where  there  is  any  doubt  whether  he    .J^''P^'' ':'■"■ 

'  i  J  ...  {-I  rcliininary 

has  such  option  ;  or  where  he  expects  to  fail  in  the  action,  and  to  have     Procedure). 
to  pay  all  the  costs  (which  are  much  less  in  the  County  Court  than  in 
the  High  Court). 

Supposing  the  distress  to  have  been  wholly  illegal,  the  replevisor  When  Action 
cannot  safely  bring  replevin  in  the  High  Court,  unless  he  can  prove  tV°^^^'^q^®  ^? 
before  such  Com*t  that  he  has  good  ground  for  believing  either  that 
the  title  to  some  corporeal  or  incorporeal  hereditament,  or  to  some 
toll,  market,  fair  or  franchise  is  in  question,  or,  that  the  rent  or  damage 
in  respect  of  which  the  distress  was  made  exceeded  twenty  pounds. 
In  some  cases,  where  the  replevisor  has  good  ground  for  so  believing, 
he  may  not  be  able  to  prove  it  to  the  satisfaction  of  the  High 
Court  (c),  and  where  there  is  any  doubt  on  this  point,  it  is  safer  to 
sue  in  the  County  Court.  In  many  cases,  where  the  replevisor  clearly 
has  the  option  to  sue  in  either  Court,  it  may  be  expedient  for  him  to 
sue  in  the  County  Court  rather  than  in  the  High  Court. 

After  the  replevisor  (that  is,  the  tenant  or  owner  of  the  goods  dis-  Replevisor 
trained)  has  once  elected  to  sue  in  a  County  Court,  he  cannot  after-  ™'^oy°*o 
wards  remove  the  action  into  the  High  Court.     He  might  have  done  High  Court. 
so  under  the  County  Com-ts  Act,  1846  (9  &  10  Yict.  c.  95),  s.  121, 
but  that  section  was  repealed  by  the  County  Courts  Act,  1856  (19  & 
20  Yict.  c.  108),  s.  2,  and  is  not  re-enacted  by  the  County  Courts 
Act,  1888.  "^ 

The  defendant  in  replevin  (that  is,  the  landlord  or  other  person  Removal  to 
distraining),    however,  has  a  special  power  of  removing  the  action  High  Court_ 
from  the  County  Court  into  the  High  Court  by  certiorari,  if  he  can  by  defendant. 
prove  before  the  High  Court  that  he  has  good  ground  for  believing, 
either  that  title  is  in  question,  or  that  the  rent  in  respect  of  which 
the  distress  was   taken   exceeded   twenty  pounds  {d)  ;   but  even   in 
such  cases,  he  must  give  security  for   such    amount   not  exceeding 
150/.,  as  the  master  shall  think  fit,  conditioned  to  defend  such  action 
with  effect  (e). 

Nearly  all  actions  of  replevin  would  be  more  properly  commenced 
and  determined  in  the  County  Courts  than  in  the  High  Court  under 
the  special  provisions  of  the  County  Courts  Act  (/)  ;  and  it  is 
believed  that  in  the  majority  of  cases  proceedings  for  unlawful 
distress  and  damages  would  be  preferable  to  the  unusual  proceedings 
in  replevin  for  recovery  in  specie. 

(c)  See  the  declaration  in  Tummons  v.  {d)   Tummons  v.  Ogle,  supra. 

Ogle,  6  E.  &  B.  571,  575  ;  25  L.  J.,  Q.  B.  [e)  County  Courts  Act,  18S8,  s.  137. 

403.  (/)  Ante,  p.  572. 
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Cn.  XII.  s.  1. 

Ecphvin 

{TreHniiiiary 

Frocedure) . 

Fees  paj-able 
on  Rcple\'y. 


The  fees  payable  at  the  County  Court,  on  making  a  replevy,  are  as 
follows  {g)  : 


For  a  warrant  to  rej)levy      ..... 

For  a  replevin  bond  or  deposit  where  the  alleged 
rent  or  damage  (/?)  does  not  exceed  20/.    . 

For  a  replevin  bond  or  deposit  where  the  alleged 
rent  or  damage  {h)  exceeds  20/. 

For  notice  to  distrainor         ..... 

For  delivering  the  goods  on  completion  of  a  re- 
plevin bond      ....... 

Together  with  6f/.  a  mile  from  the  Court-house  to 
the  place  where  the  goods  are. 


0  10     6 


1     1     0 


Replevin  by 
Plaint. 


Within  one 
Month. 


Entry  of 
Plaint. 


Order 
XXXIV. 

No  other 
Cause  to  be 
joined. 

ParticularB. 

Mode  of 
Trial. 

Forms  34, 
247,  248. 


(c)  Action  of  Rcplcvhi  in  the  County  Court. 

By  sect.  133  of  the  County  Courts  Act,  1888  (51  &  52  Yict.  c.  43), 
replacing  sects.  119,  120  of  the  County  Courts  Act,  1846  (9  &  10 
Yict.  c.  95),  all  actions  of  replevin  in  the  County  Court  are  to  be 
brought  by  plaint,  entered  in  the  Court  of  the  district  where  the 
goods  were  seized. 

As  we  have  seen  (ante,  p.  572),  the  action  must  be  brought  within 
one  [calendar]  month  from  the  date  of  the  security  (whether  by  bond 
or  memorandum  of  deposit),  and  must  be  prosecuted  with  eifect(/), 
and  without  delay  (/.•). 

The  action  is  commenced  by  entering  a  plaint  in  the  usual  fonn  at 
the  office  of  the  registrar  of  the  County  Court,  which  is  generally 
open  from  ten  to  four,  except  on  Saturday  (/),  when  the  office  closes 
at  one  o'clock. 

The  County  Court  Rules,  1889,  by  Order  XXXIV.,  thus  regulate 
actions  of  replevin  : 

ORDER  XXXIV. 

Replevin. 

1.  In  actions  of  replevin  no  other  cause  of  action  shall  be  joined  in  the  summons. 

2.  On  entering  a  plaint  in  replevin,  the  plaintiff  must  specify  and  describe  in  a 
statement  of  particulars,  the  cattle,  or  the  several  goods  and  chattels  taken,  and  the 
distress  or  other  taking  of  which  he  complains. 

3.  All  actions  of  replevin  shall  be  tried  in  the  same  way  as  other  actions  in  the 
Courts  holdcn  under  the  authority  of  the  Act,  and  the  judgment  therein,  in  ordinary 
cases,  whether  for  plaintiff  or  defendant,  shall  be,  unless  otherwise  ordered,  according 
to  the  forms  in  the  Appendix  (»(). 


[[/)  County  CoTirt  Rules,  1889,  Schedules 
A.  and  B.  ;  and  see  further  Heywood's 
Annual  County  Court  Practice,  Vol.  I. 
As  to  stamp  on  replevin  bond,  see  post, 
App.  E.,  8.  2,  Form  7,  and  note  thereto. 

[h)  The  words  "or  damage"  apply  to 
a  claim  for  damage  feasant. 

(i)  I.e.  with  success;  ante,  p.  568. 


(A)  I.e.  with  due  diligence  ;  ante,  p.  568. 

(/)  When  Saturday  is  the  market-day 
of  the  town  in  which  the  Court  is  held 
some  other  day  is  fixed  by  order  of  the 
judge. 

(w)  See  Forms  34,  247,  and  248  in  the 
Appendix  to  the  County  Court  Rules 
which  are  printed  in  Appendix  E.,  Sect.  1, 
to  this  book. 
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4.  "Where  the  distress  is  for  rent,  or  for  any  other  claim  for  which  a  distress  may  be  (;<jj_  XII.  s.  I. 
la^v'fully  taken,  and  the  defendant  succeeds  in  the  action,  if  the  defendant  shall  so  Replevin  (in 
require,  the  Court  shall,  if  the  action  is  tried  without  a  jury,  and  the  jury  shall,  if  the  County  Court). 
action  is  tried  with  a  jury,  find  the  value  of  the  goods  distrained,  and  if  the  value  is  Where  Defen- 
less  than  the  amount  of  rent  or  otherwise  of  money  in  arrear,  judgment  shall  be  given  dant  succeeds, 
for  the  amount  of  such  value,  but  if  the  amount  of  the  rent  or  siich  other  sum  of  Fonn  247. 
money  in  arrear  be  less  than  the  value  so  found  judgment  shall  be  given  for  the  amount 

of  such  rent  or  other  sum  of  money,  and  may  be  enforced  in  the  same  manner  as  any 
other  judgment  of  the  Court  («). 

5.  Where  the  distress  is  for  damage  feasant,  and  the  defendant  is  entitled  to  judg-  Damage 
ment  for  a  return,  if  the  plaintiff  shall  so  require,  the  Court  shall,  if  the  action  is  tried  feasant, 
without  a  jury,  and  the  jury  shall,  if  the  action  is  tried  with  a  jury,  find  the  amount  Form  248. 
of  the  damage  sustained  by  the  defendant,  and  judgment  shall  then  be  given  in  favour 

of  the  defendant,  in  the  alternative,  for  a  return,  or  for  the  amount  of  the  damage 
so  found. 

6.  In  all  cases  of  replevin,  other  than  those  arising  oiit  of  a  seizure  by  way  of  In  other 
distress  where  the  defendant  justifies  the  taking  and  proves  his  case,  the  judgment  for  Cases. 
the  defendant  shall  be  for  a  retui-n  of  the  goods  with  or  without  costs. 

By  Order  XXII.,  Rule  3,  cases  of  replevin  may,  at  the  instance  of  Right  to 
either  party,  be  tried  by  jury.  "^'^ " 

The  plaintiff  must  prove  the  distress  or  taking  of  which  he  com-  Evidence  for 
plains,  and  that  the  defendant  was  the  person  who  took  it  or  caused  *^'®  Piamtiff. 
it  to  be  taken  (o)  :  and  that  the  defendant,  or  his  bailiff  or  agent, 
took  or  had  the  goods  or  cattle  at  the  place  within  the  jurisdiction  of 
the  Court  mentioned  in  the  plaint.  In  replevin  the  alleged  place  at 
which  the  goods  were  taken  is  material  (^j)  ;  but  the  plaint  may  be 
amended,  by  leave\of  the  judge,  whenever  it  can  be  done  without 
prejudice  to  the  real  question  intended  to  be  tried  upon  the 
merits  {q).  The  plaintiff  must  prove  that  at  the  time  of  the  taking 
he  had  an  absolute  or  qualified  property  in  the  cattle  or  goods 
taken  (>•).  He  should  also  state  the  amount  of  expenses  incurred  in 
making  the  replevy ;  but  where  no  evidence  on  that  point  is  given, 
the  usual  amount  wiU.  be  awarded  if  the  plaintiff  obtain  the  verdict. 
No  special  damage  can  be  recovered  imless  it  be  expressly  mentioned 
in  the  plaint,  and  sufficiently  proved.  The  plaintiff  may  either 
anticipate  by  evidence  and  negative  the  defendant's  right  to  distrain, 
or  he  may  reserve  his  evidence  on  that  point  until  after  the  defendant 
has  adduced  his  evidence  (i). 

The  defendant  may  contend  that  the  plaintiff's  evidence  is  insuffi-  Evidence  for 
cient  on  some  material  point;    ex.gr. — 1.  That  he,  the  defendant,  theDefen- 
was  the  person  who  took  or  caused  to  be  taken  the  goods  or  cattle. 
He  may  dispute  or  deny  any  alleged  authority  given  by  him  for  the 

(«)  See  Form  247 ;  printed  in  Appen-  347  ;   Fotlcr  v.  Bradley,  2  Moo.  &  Payne, 

dix  E.,  Sect.  1,  post.  78. 

(o)  Ante,  p.  572.  i^)  S'^^'^^y  Courts  Act,  1888,  s.  87. 

^  (/•)  Post,  p.  o89. 

{p)  Fotter  V.   Xortfi,    1    "Wms.   Saund.  (.v)  See  evidence  iu  reply,  post. 

L.T.  37 
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Count  I)  Cutirt) 


Cn.  XII.  s.  1.  distress.  If  a  distress  warrant  bo  put  in  evidence  by  or  on  behalf  of 
the  plaintiif ,  the  landlord  may  contend  tliat  it  was  not  signed  by  him, 
nor  by  any  person  authorized  to  sign  it  as  his  agent— and  that  he 
has  never  adopted  or  ratified  it  in  any  manner,  lie  may  contend  (if 
the  fact  be  so)  that  the  warrant  was  expressly  confined  to  the  goods  of 
the  tenant,  and  did  not  extend  to  the  goods  of  any  other  person 
(where  a  sub-tenant  or  lodger  or  third  person  sues) — or  that  the 
warrant  expressly  prohibited  the  taking  of  anything  not  legally  liable 
to  be  taken  as  a  distress  for  rent  (where  the  replevin  is  for  cattle  or 
goods  legally  exempt  from  such  a  distress).  2.  That  he  neither  took 
nor  had  the  goods  or  cattle  at  the  place,  within  the  jurisdiction  of  the 
Court,  mentioned  in  the  plaint ;  although  this  may  sometimes  be  cured 
by  an  amendment,  where  the  defendant  took  or  had  the  goods  at  some 
other  place  within  the  j  urisdiction.  3.  That  the  goods  or  cattle  were 
not  at  the  time  of  the  taking  the  property  of  the  plaintiff  {t).  Upon 
any  of  these  points  he  may  produce  contradictory  evidence.  He  may 
also  prove  a  right  to  distrain,  either  on  his  own  behalf  or  as  the  bailiff 
or  agent  of  any  other  person  («),  for  all  or  any  part  of  the  rent 
claimed  [x),  or  for  damage  feasant,  or  for  any  other  lawful  cause.  He 
need  not  prove  a  right  to  distrain  for  the  particular  cause  alleged  at 
the  time  of  the  taking ;  because,  as  we  have  seen,  a  man  may  distrain 
for  one  thing  and  afterwards  avow  or  justify  for  another  (//) .  It  is  there- 
fore sufficient  if  he  prove  a  legal  right  to  distrain  for  any  cause  what- 
ever. The  amount  of  rent  in  aiTcar,  and  the  value  of  goods  distrained, 
should  also  be  proved  (s). 

The  plaintiif  may  in  reply  dispute  and  disprove  anything  attempted 
to  be  proved  by  the  defendant  in  justification  of  the  act  complained 
of,  but  the  usual  practice  (where  the  lease  or  agreement  is  duly 
stamped)  is  for  the  plaintiff  to  produce  all  his  evidence  in  the  first 
instance,  rather  than  as  evidence  in  reply. 

The  judgment  in  replevin  in  ordinary  cases,  whether  for  plaintiff 
or  defendant,  is  in  the  usual  form,  as  in  other  actions.  Where  the 
plaintiff  succeeds  he  is  in  most  cases  only  entitled  to  a  verdict  for  the 
expenses  of  the  replevy  as  proved  or  estimated  on  the  usual  scale;  but 
damages  may  be  assessed  on  the  same  principle  as  in  action  of 
trespass  so  as  to  include  damage  for  interference  with  business,  and 
for  annoyance,  and  for  injmy  to  credit  and  reputation  in  trade  {a). 
His  solicitor's  charges   (if  any)   connected  with  the  replevy  must  be 


The  Jud; 
meiit  in 
ordinary 
Cases. 


Damages. 


{t)  Post,  p.  589. 

(«)  See  TrevUUan  v.  rinc,  11  Mod.  112; 
1  Wms.  Saund.  347  d,  note  ;  Trent  v. 
Hunt,  9  Exch.  14  ;  22  L.  J.,  Ex.  318  ; 
Snell  V.  Finch,  13  C.  B.,  N.  S.  651  ;  32 
L.  J.,  C.  P.  117. 

{x)  See  Roih-uge  v.  Caddy,  7  Exch.  840  ; 


22  L.  J.,  Ex.  16;  White  v.  Greenish,  11 
C.  B.,  N.  S.  209  ;  8  Jur.,  N.  S.  563. 

(y)  Crou-fhrr  v.  Funnsliottom  (1798),  7  T.  E. 
654  ;  4  R.  R.  540  ;  and  p.  539,  ante. 

(z)  See  Sheape  v.  Culpepper,  1  Lev.  255. 

(a)  Smith  V.  Enright,  63  L.  .7.,  Q.  B. 
220;  69  L. T.  724. 
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l^rovecl,  otherwise  notliiug  will  be  allowed  in  respect  of  them,  but  oulj  Ch.  XII.  s.  l. 
the  fees  paid  to  the  registrar  (^) .     As  to  the  plaintiff's  costs  of  the  tSy"iS). 

action,  it  is  provided  by  County  Court  Rules,  Order  L.,  Eule  19,  that  ^^^ 

"  costs  in  actions  of  replevin  may,  where  the  Coui't  fees  are  paid  on 
5/,  and  upwards,  be  allowed  to  solicitors  upon  the  higher  scale  in  the 
Appendix  applicable  to  actions  on  contract  where  the  amount  claimed 
exceeds  20/.,  if  the  judge  shall  so  order." 

As  to  judgment  for  defendant,  see  Order  XXXIV.,  Rule  4,  ante.     Judgment  for 
A  judgment  for  either  j)arty  in  replevin  is  enforced  in  the  same  Execution ' 
manner  as  in  other  actions  (c) . 

By  sect.  120  of  the  County  Courts  Act,  1888  (51  &  52  Vict.  c.  43),  Appeal  on 
either  party  to  an  action  of  replevin,  who  is  dissatisfied  with  the  Law  to  High 
determination  or  direction  of  the  judge,   "  in  point  of  law,  or  upon  ^■'^^'^■ 
the  admission  or  rejection  of  any  evidence  "  (but  not  on  any  question 
of  fact),   may   appeal  from  the  same  to  the  High   Court   in  such 
manner  and  subject  to  such  conditions  as  may  be  provided  by  the 
Rules  of  the  Supreme  Court ;  but  it  is  provided  that  there  shall  be 
no  appeal  where  the  amount  of  the  rent  or  the  damage  or  value  of 
the  goods  seized  does  not  exceed  twenty  pounds,  "unless  the  judge  Appeal  by 
shall   think   it  reasonable  and  proper  that  such  appeal  should  be     ''^^^" 
allowed,  and  shall  grant  leave  to  appeal ;  "  and  it  is  enacted  by  the 
same  section  that  "  at  the  trial  or  hearing  of  any  action,  in  which  there 
is  a  right  of  appeal,  the  judge,  at  the  request  of  either  party,  shall  Note  by 
make  a  note  of  any  question  of  law  raised  at  such  trial  or  hearing,        ° 
and  of  the  facts  ii^  evidence  in  relation  thereto,  and  of  his  decision 
thereon,  and  of  his  decision  of  the  action." 

(d)  Action  of  Replevin  commenced  in  the  High  Court. 

The  action,  which  (see  p.  572,  ante)   must  be  brought  within  one  Commence- 
week  from  the  date  of  security,  is  commenced  by  writ  of  summons  as  Action  within 
in  other  cases,  which  will  be  indorsed  thus — "  The  plaintiff's  claim  is  o'le  Week. 
in  replevin  for  goods  wrongfully  distrained"  (rf).  "  ' 

Under  the  Common  Law  Procedure  Acts  no  other  cause  of  action  Joinder  of 
could  be  joined  with  replevin,  but  this  restriction  is  no  longer  in  force,  ^^  Ac4od^^^ 
although  separate  trials   may  be  ordered  if  the  Court  or  a  judge 
think  the  various  causes  of  action  cannot  conveniently  be  disposed  of 
together  (c). 

The  defences  to  an  action  of  replevin  were  formerly  distinguished  Defences, 
as  pleas,  avowries,  and  cognizances,  the  two  latter  of  which  terms  Co^nizanc^. 
were  used  when  the  defendant  justified  the  taking  of  the  goods,  &c., 

[b)  Ante,  p.  576.  {d)  R.   S.  C,  Appendix  A.,  Part  II., 

s.  4. 

(c)  See  County  Court  Rules,  Old.  XXV.  {e)  R.  S,  C,  Ord.  XVIII.,  r.  1. 
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Ch.  XII.  s.  1.  under  a  right  to  distrain,  and  also  claimed  their  return  and  damages  : 
mfh^Coio-'t)     ^^®  former  being  used  when  the  person  having  such  right  was  the 

defendant,  the  latter  when  the  defendant  was  bailiff  or  agent  of  the 

person  having  the  right.  These  terms  no  longer  exist  as  technicalities, 
a  defence  now  being  a  statement  of  facts,  and  the  defendant  being 
able  to  counterclaim  the  return  and  damages  ;  but  they  will  perhaps 
be  still  occasionally  used  for  the  sake  of  convenience. 
Former  Law  In  the  lOtli  and  other  prior  editions  of  this  work  will  be  found  a 
^'  full  account  of  the  law,  statutory  and  otherwise,  upon  the  subject  of 
avowry  and  cognizance.  Such  account  is  now  wholly  omitted,  inas- 
much as  the  statutes  upon  the  subject  (13  Edw.  1,  c.  2  (West.  2)  ; 
21  Hen.  8,  c.  19 ;  17  Car.  2,  c.  7 ;  and  11  Geo.  2,  c.  19,  ss.  22, 23)  are 
now  repealed  by  the  Civil  Procedure  Acts  Repeal  Act,  1879  (42  &  43 
Vict.  c.  59),  and  the  Statute  Law  Revision  Act,  1881  (44  &  45  Yict. 
c.  59),  as  being  inconsistent  with  or  superseded  by  the  j)i'actice 
under  the  Rules  of  the  Supreme  Court  made  in  pursuance  of  the 
Judicature  Acts. 

These  rules  make  no  distinction  between  replevins  and  ordinary 
actions.  The  following  special  points,  however,  should  still  be 
mentioned  : — 
.TudKinent  for  If  a  verdict  be  found  for  the  plaintiff  he  is  not  entitled  to  damages 
Dama.o-es  f^i"  the  value  of  the  goods  or  cattle  taken,  if  they  were  returned  to 
recoverable,  j^ii;^  when  the  replevin  was  made  (as  is  usually  the  case)  ;  but 
'EnWahi.  damages  may  be  assessed  as  in  an  action  of  trespass,  so  as  to  include 

compensation  for  interference  with  business,  for  annoyance  and  injury 
to  credit  and  reputation  in  trade  (/)  ;  and  in  any  case  the  plaintiff 
will  recover  the  costs  and  expenses  incurred  by  him  on  obtaining  the 
replevy,  including  the  fees  paid  at  the  County  Court  (/).  Now, 
however,  as  other  causes  of  action  may  be  joined  with  replevin  {jj), 
the  plaintiff  should  claim  further  damages  in  the  first  instance  as  for 
a  substantive  cause  of  action.  The  expenses  of  the  replevin  were 
formerly  21.  2s.  in  London  and  Middlesex,  and  in  some  other  places, 
and  21.  10s.  elsewhere,  being  the  supposed  expense  of  the  replevin 
bond ;  but  now  the  amount  varies  according  to  the  sum  distrained  for. 
And  if  the  j^laintiff  incurred  further  expenses  than  the  fees  paid  at 
the  County  Com-t  (his  own  solicitor's  charges  for  instance)  he  should 
prove  them  and  also  the  fees  so  paid ;  otherwise  the  lowest  usual 
amount  will  be  awarded. 

If  the  goods  or  cattle  have  not  been  delivered  to  the  plaintiff  on 
the  replevy,  he  is  entitled  to  recover  the  value  of  the  goods  or  cattle 
distrained,  and  also  his  damages  for  their  detention,  &c.  (as  in  an 

(/)  Smith  V.  Enright,   63  L.  .J.,  Q.  B.       infra,  where    the   question  was    treated 
220  ;    69   L.   T.    724  ;  and  see    Gihb^   v.       ahnost  as  an  open  one. 
Cruil-shnnk,  L.  R.,  8  C.  P.  454,  and  p.  581,  (.9)  E.  S.  C,  Ord.  XVIII.,  r.  1. 
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action   of   detinue),  together   witli   the   costs   and  expenses   of   the  Ch.  XII.  s.  i. 
replevy ;    and  perhaps  also   any  special  damage  occasioned  by  the   ^^-^^f^i",  ^ll' 

distress,  which  is  properl}'  alleged  in  the  statement  of  claim  and  suffi 

ciently  proved.  In  such  case  the  jury  should  by  their  verdict  separate 
the  damages,  and  find  so  much  for  the  value  of  the  goods  or  cattle, 
and  so  much  for  the  detention,  &c.  {h).  The  jury  may  find  a  special 
verdict  in  an  action  of  replevin  (/). 

By  the  condition  of  the  replevin  bond,  where  the  action  is  brought  Proof  of 
in   the   High   Court,  unless   judgment  is  obtained  by  default,  the  ^P^^^^^l 
plalntifp  must  "  prove  before  such  Court  that  he  had  good  ground  for  .suing  in  the 
believing  either  that  the  title  to  the  same  corporeal  or  incorporeal     ^°      °"^  " 
hereditaments,  or  some  toll,  market,  fair  or  franchise  was  in  question, 
or  that  such  rent  or  damage  exceeded  20/."  {];).      It  would  seem  that 
the  plaintiff  should  apply  upon  affidavit  to  the  Court  or  a  judge  in 
chambers  (/)   for  leave  to    enter  a  suggestion  on  the  roll,  that  the 
plaintiff  has  proved  before  this  Com-t  that,  &c.     And  when  the  rule 
absolute   or   order   for   such   leave   is   obtained,  to  make   an   entry 
accordingly  on  the  roll ;    otherwise,  perhaps,  the  plaintiff  and  his 
sureties  may  be  troubled  with  an  action  on  the  replevin  bond,  not- 
withstanding he  obtained  a  verdict  and  judgment  in  his  favour. 

A  judgment  for  the  plaintiff  in  replevin  is  a  bar  to  an  action  for  when  Judg- 
damages  for  the  same  taking  of  the  goods  in  respect  of  which  the  °ifitabarto 
replevin  was  brought  {)ii).  quis  v. 

Cruikshank. 

Under  the  Distress  for  Rent  Act,  1737  (11  Geo.  2,  e.  19),  s.  23,  Costs  of 
where  a  defendant  in  replevin  avowed  or  made  cognizance  upon  any  l^efendant, 
distress  for  rent,  &c.,  and  the  plaintiff  became  nonsuit,  discontinued, 
or  had  judgment  against  him,  the  defendant  recovered  double  costs. 
But  by  the  Limitation  of  Actions  and  Costs  Act,  1842  (5  &  6  Yict. 
c.  97),  s.  2,  in  lieu  of  such  double  costs  he  became  entitled  to  receive 
such   full   and  reasonable   indemnity  as   to   all  costs,    charges  and  "Full  and 
expenses  incurred  in  and  about  the  suit  as  should  be  taxed  by  tlie  Reasonublo 

.  ,  .     .  .  ^  cp  Indemnity. 

proper  officer  ;  and  the  right  to  this  indemnity  seems  to  be  unaffected 
by  Order  LXV.  of  the  Rules  of  the  Supreme  Court  which  gives  a 
discretion  as  to  costs  to  the  judge  (;;). 

If  the  defendant  have  judgment,  he  has  execution  by  a  writ  de  Execution  for 
retorno  habendo,  to  have  a  retm'u  of   the  goods  distrained,  and  a  I^efendant. 

{h)  Ash  V.  Wooi),  Cro.  Eliz.  59.  because  the  plaintiff  had  uot  obtained  the 

(i)  See  the  case  of  Jones  v.  Johnson,  5  verdict. 

Exch.  862  ;  7  Exch.  452.  (w)  Gibbs  v.  Cruikshank,  L.  E,.,  8  C.  P. 

(/.■)  County  Courts  Act,    1888,  s.   135;  454;  42  L.  J.,  C.  P.  273;  28  L.  T.  735; 

ante,  p.  572.  21  W.  R.  734. 

(/)  Not  to   the   judge   at   Nisi  Prius  ;  (h)  See  per  Lord  Blackburn  in  GarnHt 

TunnicKffe  v.  TFilmot,  2  C.  &  K.  626,  but  v.    Bradley,    L.    R.,    3   App.    Cas.    944  ; 

in   this   case    a    certificate  was    refused  Masker  v.  TTood,  54  L.  J.,  Q.  B.  419, 
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Ch.  XII.  s.  1 

JiCplerhi  (in 
Ilif/h  Court). 

Writ  de  Re- 
torno  Ha- 
beudo — how 
executed. 


C;ipi;is  in 
Withernam. 


New  Trial. 


fi.  fa.  for  his  costs  (o).  It  seoms  that  the  writ  of  retorno  hahendo 
and  a  fi.  fa.  for  damages  and  costs  may  be  inchided  in  one  writ  (o). 

The  sheriff,  under  the  writ  of  retorno  habendo,  might,  under  the 
okl  practice  (which  would  seem  to  be  still  in  force,  if  the  proceedings 
should  be  carried  so  far),  cause  the  goods  or  cattle  which  were 
replevied  to  be  taken  from  the  plaintiff  and  re-delivered  to  the 
defendant ;  but  this  was  seldom  done.  The  usual  practice  was  for 
the  sheriff  to  return  clongata,  viz.,  that  the  goods  or  cattle  were 
eloigned  and  removed  to  places  unknown.  Upon  this  return  being 
filed  the  defendant  might  have  a  "  capias  in  withernam,"  by  which 
the  sheriff  was  commanded  to  take  the  cattle,  goods,  and  chattels  of 
the  plaintiff,  to  the  value  of  the  cattle,  goods,  and  chattels  before 
taken,  to  be  delivered  to  the  defendant,  to  be  kept  by  him  till  the 
sheriff  can  cause  to  be  returned  the  cattle,  goods,  and  chattels  before 
taken,  &c.  (7)).  If  this  was  returned  nihil  the  defendant  might  sue 
out  an  alias,  and  after  that  a  pluries  {q)  :  but  if  these  all  proved 
unsuccessful  he  had  to  sue  the  plaintiff  and  his  sureties  on  the 
replevin  bond. 

The  sheriff  was  not  bound  to  execute  a  writ  de  retorno  habendo 
by  actually  delivering  the  goods  or  cattle  therein  mentioned  to  the 
defendant,  unless  the  defendant  or  some  person  on  his  behalf 
attended  to  point  out  the  particular  goods  or  cattle  and  to  receive 
the  same.  If  tliat  were  not  done  the  sheriff  might  make  a  return  to 
the  writ  that  no  person  did  so  attend  (r). 

The  writ  of  retorno  habendo  was  generally  sued  out  for  the 
pui'pose  of  founding  proceedings  on  the  replevin  bond ;  but  this  is 
unnecessary,  for  as  such  bond  is  conditioned  to  prosecute  the  suit 
"with  effect,"  and  also  to  make  a  return,  if  return  be  awarded,  the 
bond  is  forfeited  by  the  plaintiff  not  prosecuting  his  suit  nith 
success  (s).  The  bond  is  considered  as  a  further  and  belter  security 
for  such  return,  &c.  (t). 

In  replevin,  where  the  verdict  is  for  the  plaintiff,  the  Court  will 
not  in  general  grant  a  new  trial,  even  on  payment  of  costs,  without 
very  clear  grounds ;  for  the  landlord  has  other  remedies  for  his  rent, 
and  a  new  trial  would  renew  the  liability  of  the  sureties,  and  the 
plaintiff's  risk  of  paying  full  costs,  charges  and  expenses  (u)  ;  though 
the  rule  that  a  new  trial  will  not  be  granted  for  either  party  where 
the  sum  given  or  recoverable  does  not  exceed  20/.  does  not  apply  to 
replevin  (.r). 


(0)  See  Chit.  Forms,  12th  ed.,  p.  625  et 
seq. 

(p)  The  meaning  of  "in  -withernam" 
seems  to  be  "byway  of  repiisal."  See 
Steph.  Com.  (7th  ed"),  Vol.  III.,  p.  123, 
and  for  form,  see  Chit.  Forms  (12th  ed.), 
p.  627. 

(/?)  2  Chit.  Arch.  1205  (11th  cd.). 


(/•)  2  Wms.  Sauud.  74  b,  c.  4. 

(,■;)  Watson,  Sheriff,  421. 

(t)   Tumor  v.  Tumor,  2  Brod.  &  B.  107. 

(u)  Tnrri/  v.  Duncan,  7  Bing.  243  ;  9 
L.  J.,  C.  P.  83;  33  R.  R.  459. 

(x)  Edffson  V.  Card  well,  L.  R.,  8  C.  P. 
647  ;  28  L.  T.  819  (new  trial  not  granted). 
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Ch.  xn.  B.  1. 
(e)  Action  of  Rqjievi  II  removed  hi/ Certiorari  from  County  Court  into     ^jiZldTo  iifgh 

the  High  Court.  t'"''!'^  ^-'/.p'- 

A  plaintiff  who  has  elected  to  bring  an  action  of  replevin  in  the 
County  Court  cannot  afterwards  remove   it  into  the  High  Court ; 
but  the  defendant  is  entitled  to  remove  such  action  into  the  High  By  Defendant 
Court  by  writ  of   certiorari   on   applying  to  the  High  Court,   or  a  °"^* 
judge,  pursuant  to  sect.  137  of  the  County  Courts  Act,  1888  (51  &  52 
Vict.  c.  43),  on  giving  security  as  therein  mentioned  (.y). 

The   application   for  the  writ  of   certiorari   should   generally  be  Application 
made  to  a  judge  at  chambers,  and  not  to  the  Court  except  under  ^o^' Certiorari, 
special  circumstances  (::).      It    should  be  supported   by  an  'Affidavit  ^^^,^^j|.  j^ 
entitled  in  the  High  Court    of   Justice    (King's   Bench  Division)  ;  support. 
but  not  in  any  cause  or   matter  (r/),   and   must   show    good    ground 
for  believing  either  that  the  title  to  some  corporeal  or  incorporeal 
hereditament  is  in  question,  or  that  the  rent  exceeded  20/.  [h).     The  Order  or 
judge  may  in  his  discretion  order  the  writ  to  issue  upon  an  ex  parte  Summons, 
application ;  but  more  frequently  only  a  summons  to  show  cause  is 
granted  in  the  first  instance  (r).      The  Court  or  judge  may  direct  with  a  stay  of 
that  the  rule  nisi  or  summons  shall  operate  as  a  stay  of   proceed-  P^'oceedmys. 
ings  {d).     It  should  be  drawn  forthwith  and  served  without  delay  on  Service 
the  opposite  party  and  on  the  registrar  of   the  County  Court.      If  t^^^^'^of. 
not  so  served  two  clear  days  before  the  day  fixed  for  the  hearing  of 
the  cause  the  judge  of  the  County  Court   may,  in  his  discretion, 
order  the  party  who  \obtained  the  rule  or  summons  to  pay  all  the 
costs  of  the  day,  or  so  much  thereof  as   he  shall  think   fit,  unless 
the  High  Court  or    a   judge   thereof   shall   have  made  some  order 
respecting  such  costs  {e).     Where  the  writ  has  been  granted  on  an 
ex  parte  application,  and  the  party  who  obtained  it  does  not  lodge  it 
with  the  registrar,  and  give  notice  to  the  opposite  party,  two  clear 
days  before  the  day  fixed  for  hearing  the  cause  to  which  it  relates, 
the  judge  of  the  County  Com't  may  order  the  party  who  obtained 
the  writ  to  pay  the  costs  of  the  day  (,/'). 

By  sect.  132  of  the  County  Courts  Act,  1888,  "when  the  High  No  renewed 
Court  or  a  judge   thereof   shall   have  refused   to   grant   a   writ   of     rP^°^i"^' 
certiorari "  [&c.]  "  no  other  Court  or  judge  shall  grant  such  writ " 
[&c.]  :  "but  nothing  herein  shall  affect  the  right  of  appealing  from  unless  on 
the  decision  of  the  judge  of  the  High  Court  to  the  Court  itself,  or  ^P^'^^'  ^'^• 

[y)  fhee  MiingeauY.  Whcatlei/,  6  Ex.  88;  (I'ith  cd.),  p.   629  ;    and  see  Oldham  & 

20  L.  J.,  Ex.  106.  Foster's  Law  of  Distress  (2nd  ed.),  p.  436. 

(z)  Bou-ru  V.  Evans,  3  Exch.  Ill  ;   6  D.  (f)  2  Chit.  Arch.  1088. 

&  L.  103.  {d)  County  Courts  Act,  1888,  s.  129. 

{a)  1  Chit.  Arch.  1088  (Uth  ed.).  (V)  lb. 

{b)  See  forms  of  affidavit,  Chit.  Forms  [f)  lb.  s.  41. 
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Ch.  XII.  B.  1,  prevent  a  second  application  being  made  for  snch  a  writ"  [&e.]  "  to 
(rivrirdhm on  ^^^®  High  Coiu't  or  a  judge  tliereof,  on  grounds  different  from  those 
Jioiiti  or       on  which  the  first  application  was  founded." 

Diposit).  ^  *■ 


(f)   Proceedings  on  ihc  Replevin  Bond. 

AcHon  on  Tlie  condition  of  a  replevin  bond  varies  according  to  the  Com-t  in 

Bond.  which  the  action  of  replevin  is  to  be  commenced  and  prosecuted  {g) . 

An  action  on  the  bond  may  be  brought  immediately  on  the  con- 
dition being  broken  {It).  It  must  be  brought  in  the  name  of  the 
obligee,  his  executors  or  administrators.  It  may  be  brought  against 
all  the  obligors  jointly,  or  against  any  one  of  them  separately  ;  but 
not  against  any  two,  unless  the  other  be  dead.  The  Court  in  which 
the  action  is  brought  may  by  rule  or  order  give  such  relief  to  the 
obligors  as  may  be  just,  and  such  rule  or  order  shall  have  the  effect 
of  a  defeasance  of  such  bond  («).  The  obligees  are  only  liable  to 
the  amount  of  the  penalty  on  the  bond  and  the  costs  of  the  action 
thereon  (/.) .  Therefore  proceedings  in  such  suit  may  be  stayed  on 
payment  of  the  penalty  and  costs,  though  the  plaintiff's  costs  in  the 
replevin  suit  much  exceed  the  penalty  (/).  A  judge  at  chambers 
may  order  the  stay  of  proceedings  (/).  The  sureties  are  liable  only 
to  the  amount  of  the  rent  in  arrear  at  the  time  of  the  distress,  and 
the  costs  of  the  action  of  replevin  and  of  the  action  on  the  bond ; 
but  not  for  any  subsequent  rent. 

(g)  Proceedings  to  obtain  Sum  deposited  in  lieu  of  a  Bond. 

Payment  out  Where  a  sum  of  money  has  been  deposited  with  a  memorandum 
of  Deposit.  pursuant  to  sect.  109  of  the  County  Courts  Act,  1888,  "  the  judge  of 
the  County  Court,  when  the  money  shall  have  been  deposited  in  such 
Court,  or  a  judge  of  the  High  Coiu't,  when  the  money  shall  have  been 
deposited  in  the  High  Court,  may,  on  the  same  evidence  as  would  be 
required  to  enforce  or  avoid  such  bond,  order  such  sum  so  deposited 
to  be  paid  out  to  such  party  or  parties  as  to  him  shall  seem  just." 
The  application  should  be  founded  on  a  sufficient  affidavit  or  affidavits 
of  the  facts,  showing  a  breach  or  breaches  of  the  condition  or  full 
performance  thereof,  as  the  case  may  be. 

iff)  Ante,  p.  574.  (;)  County  Courts  Act,  1888,  s.  108. 

(/i)  Gilb.  Kepi.   225;  see   Waterman  v.  [k)  Hefford  v.    Alger,     1    Taunt.    218; 

Tea,    1    Wils.    41;   Tumor   v.    Tumor,    2  liranscombe  y.  Scarborough,  6  Q.  B.  13. 

Bred.  &  B.  107  ;  4  Moore,  C96.               .  (I)    Jf'arci  v.  Ilodei/,  1  Y.  &  J.  285. 
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Ch.  XII.  s.  2. 

Recovery  of 
c\  c\         -r\  ^       -n-r  -r^  Damayei  for 

feECT.  Z. — Damages  for  Wrongful  Distress.  frroi/f/fui 


(a)  Summary  Ecmcdg  icithin  the  Metropo/itan  Police  District. 


Distress. 


By  the  Metropolitan  Police  Comets  Act,  1839  (2  &  3  Vict.  c.  71),  ->  &  3  Vict. 
"  An   Act   regulating   the   Police   Courts  in  the  Metropolis,"  it  is  ^-  ''^>  «•  39. 
enacted   (sect.  39),  "  That  on  complaint  made  to  any  of   the  said  Kem?dy  for 
magistrates  by  any  person  who  shall,  irit/tiii  the  metropolitan  police  unlawful,  ex- 
didricf,  have  occupied  any  house  or  lodging  Jjy  the  week  or  month,  iiTeVulaT 
or  whereof  the  rent  does  not  exceed   the  rate  of  fifteen  pounds  hi  ^iftres-ses 

-  111  .'.  i  J   Avitmn  the 

the  year,  that  his  goods  have  been  taken  from  him  by  an  unlawful  Metropolitan 

distress,  or  that  the  landlord,  or  his  broker  or  agent,  has  been  E'i«trict. 
guilty  of  an  irregularity  or  excess  in  respect  of  such  distress,  it 
shall  be  lawful  for  such  magistrate  to  summon  the  party  complained 
against ;  and  if  upon  the  hearing  of  the  matter  it  shall  appear  to 
the  magistrate  that  such  distress  was  improperly  taken  {n),  or  unfairly 
disposed  of,  or  that  the  charges  made  by  the  party  having  distrained, 
or  having  attempted  to  distrain,  are  contrary  to  law,  or  that  the  ^iro- 
ceeds  of  the  sale  of  such  distress  have  not  been  duly  accounted  for 
to  the  owner  thereof,  it  shall  be  lawfid  for  the  magistrate  to  order  the 
distress  so  taken,  if  not  sold,  to  be  returned  to  the  tenant  on  payment 
of  the  rent  which  shall  appear  to  be  due  at  such  time  as  the  magistrate 
shall  appoint ;  or  if  the  distress  shall  have  been  sold,  then  to  order 
payment  to  the  sai4  tenant  of  the  value  thereof,  deducting  thereout 
the  rent  which  shall  so  appear  to  be  due,  such  value  to  be  determined 
by  the  magistrate;  and  such  landlord  or  party  complained  against,  in 
default  of  compliance  with  any  such  order,  shall  forfeit  to  the  party 
aggrieved  the  value  of  such  distress,  not  being  greater  than  fifteen 
pounds,  such  value  to  be  determined  by  the  magistrate." 

This  enactment  (which  is  permissive  only,  and  does  not  prevent  a 
tenant  suing  for  double  value  where  he  can)  is  confined  to  distresses 
for  rent  made  within  the  metropolitan  police  district,  the  limits 
whereof  are  defined  in  the  schedule  to  the  Metropolitan  Police  Act, 
1829  (10  Geo.  4,  c.  44),  as  amended  by  the  Metropolitan  Police  Act, 
1839,  and  by  Order  in  Council  of  3rd  January,  1840  (o) ;  also  to  cases 
where  the  rent  does  not  exceed  15/.  per  annmn,  or  the  tenancy  was 
by  the  week  or  month.  It  would  seem  that  it  might  be  very  bene- 
ficially extended  to  the  whole  kingdom,  and  to  larger  tenancies,  and 
also  to  be  made  applicable  to  distresses  for  damage  feasant,  &c. 

(w)  Seer.^.  asini>«nsv. //arm,  [1000]  (o)  See     Metropolitan     Police     Guide 

1  Q.  B.  729  ;   and  ante,  p.  506.  2nd  ed.,  at  p.  28. 
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Ch.  XII.  8.  2. 

Bccovcry  of 

Damages  for 

jrroiifjftil 

iJisiress. 

Double 

Damages  in  I 
case  of  Sale  I 
■where  no 
Rent  owing.  1 
Double  Value 
of  Goods  Sold. 


Nominal 
Damages 
cannot  be 
giren. 


Ordinary 
Action  for 
Wrongful 
Distress. 


(b)  Action/or  Double  VaJue  undo' 2  Will.  ^ Mary,  scss.  1,  c.  5. 

In  cases  wliere  no  rent  was  owing,  and  the  distress  lias  been  sold, 
the  owner  may  recover  donble  the  value  of  the  goods  distrained.  This 
very  full  remedy  is  given  by  2  Will.  &  Mary,  sess.  1,  c.  5,  s.  5  [p)  ; 
which  provides  that  "  in  case  any  such  distress  and  sale  as  aforesaid 
{i.e.,  sale  after  five  days,  failing  a  replevy]  shall  be  made  by  virtue 
and  colour  of  this  present  Act  for  rent  pretended  to  be  in  arrear  and 
due,  where  in  truth  no  rent  is  in  arrear  and  due  to  the  person  or 
persons  distraining,  or  to  him  or  them  in  whose  name  or  names  or 
right  such  distress  shall  be  taken  as  aforesaid,  then  the  owner  of  such 
goods  or  chattels  distrained  and  sold  as  aforesaid,  his  executors  or 
administrators,  shall  and  may,  by  action  of  trespass,  or  upon  the  case, 
to  be  brought  against  the  person  or  persons  so  distraining,  any  or 
either  of  them,  his  executors  or  administrators,  recover  double  of  the 
value  of  the  goods  or  chattels  so  distrained  and  sold,  together  with 
full  costs  of  suit "((?). 

If  such  an  action  be  brought,  the  jury  must  be  directed  to  give 
double  value  as  damages,  and  cannot  give  nominal  damages  (r). 

(c)   Ordinary  Action  for  Damages. 

Upon  the  system  of  procedure  in  the  superior  Courts  of  law  under 
the  Common  Law  Procedure  Acts,  the  action  differed  according  as 
the  act  of  the  landlord  in  distraining  was  (1)  wrongful  and  illegal, 
or  (2)  excessive  only,  or  (3)  merely  irregular.  In  the  first  case  the 
tenant  might  have  recourse  to  an  action  of  trespass  or  trover  or 
detinue ;  in  the  second  to  an  action  on  the  case  for  damages  under 
the  statute  of  Marlebridge  (52  Hen.  3,  c.  4),  unless  the  distress  was 
plainly  excessive  on  the  face  of  it,  in  which  case  it  was  illegal,  and 
the  tenant  might  bring  an  action  of  trespass  (s)  ;  or  in  the  third  case 
the  tenant  might  maintain  an  action  on  the  case  against  the  land- 
lord, or  trover  against  a  purchaser  of  the  goods.  But  it  must  be 
remembered  that,  where  the  distress  is  only  irregular  and  does  not 
amount  to  a  trespass,  and  is  not  excessive,  the  right  of  action 
depends  upon  the  fact  of  the  tenant  having  suffered  actual  damage, 
and  he  cannot  maintain  any  action  answering  to  the  old  actions 
of  trespass  or  trover  {t) . 


(p)  Mere  distress  is  not  enough  ;  there 
must  te  a  sale  for  the  statute  to  operate. 

fq)  As  lo  costs,  see  no-w  R.  S.  C.  188.3, 
Ord.  LXV.,  and  Masker  v.  Wood,  54  L.  J., 
Q.  B.  419. 

()■)  Masters  v.  Farris,  1  C.  B.  715. 


(s)  Moir  V.  Munday,  cited  in  1  Burr. 
582,  590. 

[t)  liobinson  v.  Waddington,  13  Q.  B. 
753;  lucasv.  Tarlrtcn,  3  H.  &  N.  116; 
37  L.  J.,  Ex.  246;  Whiticorthy.  Smith, 
5  C.  &  P.  250  ;  Carter  v.  Carter,  5  Bing. 
40G  ;   7  L.  J.,  C.  P.  Ill  ;  30  R.  R.  677. 
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By  the  Judicature  Acts  and  the  Rales  of  the  Supreme  Court  these 
distinctions  are  for  the  most  part  swept  away.  There  is  now  one 
form  of  indorsement  of  writ  provided  for  all  claims  for  damages 
arising  from  wrongful  distress,  whether  illegal,  excessive,  or  only 
irregular  (/?).  The  statements  of  claim  and  defence  must  set  out 
the  facts  so  far  as  they  are  necessary  to  show  that  the  plaintiff  has  a 
good  cause  of  action  and  that  the  defendant  has  a  good  defence' 
respectively,  care  being  taken  to  set  out  such  circiunstances  as  will 
make  the  distress  wrongful  in  some  of  the  ways  pointed  out  in 
the  earlier  part  of  this  chapter.  There  is,  however,  no  technical 
distinction  between  the  forms  of  action.  There  is  no  specimen 
statement  given  in  the  Appendix  to  the  Rules  of  the  Supreme 
Com-t. 

It  is,  however,  still  material  to  distinguish  the  various  kinds  o:^ 
^vTongf  ul  distress  in  relation  to  the  question  against  what  persons  al 
tenant  can  proceed.  In  the  case  of  an  illegal  distress,  the  action! 
should  be  brought  against  the  person  actually  committing  the  illegal 
act,  and  not  against  the  landlord,  unless  it  can  be  shown  that  he 
expressly  authorised  the  act  or  adopted  and  ratified  it  afterwards  (x), 
of  which  his  presence  on  the  premises  immediately  after  the  com- 
mittal of  the  wrongful  act  is  evidence  (y),  though  the  mere  receipt 
of  the  proceeds  without  proof  of  knowledge  of  the  illegal  act  is  not 
so(.). 

When  the  distress  is  illegal  and  therefore  void  from  the  commence- 
ment, the  tenant  is  entitled  to  recover  the  full  value  of  the  goods 
distrained  (or  of  such  part  of  them  as  were  not  subject  to  dis- 
tress (a) ),  and  any  damages  sustained  by  him,  nor  need  any  deduction 
be  made  for  the  rent  due  from  him  (/>).  If,  however,  the  landlord 
seize,  among  others,  things  not  liable  to  distress,  and  on  payment  of 
rent  and  costs  withdraws,  the  tenant  can  only  recover  the  actual 
damage  sustained  by  him  by  the  seizm-e  of  the  particular  privileged 
goods  (e).  If  no  rent  be  in  arrear  and  the  goods  have  been  sold, 
the  tenant  may  recover  double  the  value  of  the  goods  and  full  costs 
of  suit  (d). 

In  addition  to  proceeding  for  damages  for  the  illegal  distress,  the 
tenant  may,  if   he  prefer  it,  proceed  in  what  may  still  be  called  an 


Ch.  XII.  s.  2. 

Recovery  of 
Damages  for 
I       Wrongful 
Distress. 

\  One  Form  of 
I  Indorsement 
i  of  Writ  for 
;  all  Claims. 


Against 
whom  Action 
should  be 
brousrht. 


'amages. 


iDouble  Value. 


Action  of 
Trover,  &c. 


(h)  R.  S.  C,  App.  A.,  Part  II.,  s.  4  ; 
post,  App.  D. 

(x)  Lewis  V.  Head,  13  M.  &  W.  834  ; 
Freeman  v.  Rosher,  13  Q.  B.  7S0  ;  G  D.  &  L. 
517;  Gauntlett  v.  King,  3  C.  B.,  N.  S. 
69;  Hascler  v.  Lemoyne,  5  C.  B.,  N.  S. 
630;  but  see  Hurry  v.  Riikuirtn,  1  Moo. 
&  Rob.  12  ). 

(y)  Moore  v.  Drinktvatcr,  1  F.  &  F.  131. 
(z)   Green  v.  Wise,  W.  N.  (1877),  p.  130. 


(«)  Enm  V.  Priest,  4  H.  &  N.  236  ;  28 
L.  J.,  Ex.  157  ;  Swire  v.  Leech,  18  C.  B  , 
N.  S.  479;  34  L.  J.,  C.  P.  150. 

[h)  Attack  \.  Bramarll,  3  B.  &  S.  520; 
32  L.  J.,  Q.  B.  156  ;  Edmondson  v.  NuttaU, 
17  C.  B.,  N.  S.  2S0.  See,  too,  Tutton  v. 
Darke  and  Xixon  v.  Freeman,  5  H.  &  N 
647. 

(r)  Hurry  \.  Pocock,  11  M.  &  W.  740; 
12  L.  J.,  Ex.  434. 

('/)  Supra,  p.  586. 
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Ch.  XII.  s.  2 

liecoreri/  of 

Damar/es  for 

TFroiifffid 

Disti'ess. 


Action  for 
Overplus. 


action  of  trover  or  detinue  against  the  })erson  who  has  by  purchase  or 
otherwise  come  into  possession  of  the  goods  ;  for  which  cases  forms 
of  indorsement  of  writs  are  provided  (e) .     The  tenant  will  have  the 

me  rights  as  to  the  amount  of  damages  he  may  recover  as  in  the 
former  mode  of  action  (/). 

Similar  actions  may  be  maintained  by  others  whose  goods  are  taken 
who  are  not  tenants  of  the  landlord  purporting  to  distrain,  but  those 
cases  would  not  be  properly  noticed  here,  as,  in  regard  to  tliem,  there 
could  be  no  relation  of  landlord  and  tenant. 

Where  the  only  complaint  against  the  landlord  is  that  the  sale  has 
produced  more  than  the  amount  due,  and  the  overplus  has  not  been 
left  in  the  hands  of  the  sheriff,  under-sheriff  or  constable,  as  directed 
by  2  Will.  &  Mary,  sess.  1,  c.  5,  the  tenant  should  sue  in  tort,  as  for 
a  breach  of  the  statute,  and  not  for  a  retium  of  the  balance  as  money 
received  to  his  use  {(/) . 


Excessive  or 
Irregular 
Distress. 
11  Geo.  2, 
c.  If),  s.  19. 


Prior  to  the  Distress  for  Rent  Act,  1737  (11  Geo.  2,  c.  19),  any 
irregularity  in  a  distress  made  the  distress  unlawful,  so  that  the  full 
value  of  the  rent  for  which  the  distress  was  taken  might  be  recovered  by 
action  (/^).  But  this  hardship  upon  landlords  was  remedied  by 
sect.  19  of  that  statute,  which  enacts  that,  "  where  any  distress  shall 
be  made  for  any  kind  of  rent  justly  due,  and  any  irregularity  or 
imlawf ul  act  shall  be  afterwards  done  by  the  party  or  parties  distrain- 
ing, or  by  his,  her  or  their  agents,  the  distress  itself  shall  not  be 
deemed  to  be  unlawful,  nor  the  party  or  parties  so  making  it  be  there- 
fore deemed  a  trespasser  or  trespassers  ab  initio  ;  but  the  party  or 
parties  aggrieved  by  such  unlawful  act  or  irregularity  shall  or  may 
recover  full  satisfaction  for  the  special  damage  he,  she  or  the}^  shall 
have  sustained  thereby,  and  no  more,  in  any  action  of  trespass,  or  on 
the  case  at  the  election  of  the  plaintiff  or  plaintiffs ;  provided  always, 
that  where  the  plaintiff  or  plaintiffs  shall  recover  in  such  action,  he, 
she  or  they  shall  be  paid  his  or  their  full  costs  of  suit,  and  shall  have 
all  the  like  remedies  for  the  same  as  in  other  cases  of  costs." 

By  sect.  20  of  the  same  statute,  "  no  tenant,"  &c.  "  shall  recover 
in  any  action  for  any  such  unlawful  act  or  irregularity,  if  tender  of 
amends  hath  been  made  by  the  party  distraining,  or  his  agent,  before 
action  brought."  If  amends  be  tendered  under  this  section,  the 
landlord  need  not  in  the  case  of  action  pay  the  money  into  Court  (/). 
Nor  can  the  person  in  possession  of  the  goods  be  sued  for  a  conver- 


(c)  R.  S.  C,  App.  A.,  Part  II.,  s.  2. 

(/)  Supra,  p.  587. 

Iff)  Yntes  V.  iastwooi/,  6  Exch.  805  ;  20 
L.  J.,  Ex.  303  ;  £vans  v.  Wright,  2  H.  k 
N.  527. 


{h)  See  preamble  of  Distress  for  Rent 
Act,  1737  111  Geo.  2,  c.  19),  s.  19;  Six 
Carpr)ifers'  case,  1  Sm.  L.  C. 

(i)  See  Jones  v.  Gooday,  9  M.  &'  W.  736 
(decided  on  a  local  Act) . 
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sion  of  tliem(A-).      Whether   the   distress   was   excessive  is  for  the  Ch.  Xll.  s.  2. 

invv  (/)  Bccovenj  of 

i^^Jv)-  _  Damages  for 

A  right  of  action  for  an  excessive  distress  will  not  be  defeated  by      irro'ngfui 

a  subsequent  arrangement  made  by  the  tenant  with  the  landlord  to  

prevent  a  sale  of  the  goods  {m)  ;  but  a  recovery  in  replevin  is  a  bar  to 
any  subsequent  action  for  an  excessive  distress  (n). 

The  plaintiff  must  of  course  show  that  he  has  such  a  property  in  Property  of 
the  ffoods  as  will  allow  him  to  maintain  an  action,  and  it  has  been  ^ '""  ^  ' 
held  that  the  mere  enjoyment  of  the  use  of  the  goods  by  a  person  Whitai-er. 
who  is  neither  legal  nor  equitable  owner  will  entitle  him  to  sue  (0) . 

With  regard  to  the  defences  to  actions  for  illegal,  excessive  or  <']srot  Guilty 
irregular  distresses,  the  statement  of  defence  must  contain  such  by  Statute." 
matters  as  will  show  the  defendant's  action  to  have  been  lawful,  and 
the  only  matter  to  be  particularly  noticed  is  that  by  the  Distress  for 
Rent  Act,  1737  (11  Greo.  2,  c.  19),  s.  21,  the  defendant  was  allowed 
to  plead  not  guilty  by  statute,  and  give  the  special  matter  in 
evidence  (/;),  a  right  in  all  cases  in  which  it  existed,  preserved  under 
the  Rules  of  the  Supreme  Court  authorized  by  the  Judicature 
Acts  {q),  subject  only  to  the  conditions  that  no  other  defence  can  be 
pleaded  with  it  except  by  leave  of  the  Court  or  a  judge,  and  that 
the  defendant  must  state  the  statute  in  the  margin  of  his  pleading  [q)  ; 
and  it  may  be  as  well  to  point  out  that  in  one  case  at  least  a  plea  of 
not  guilty  by  statute,  together  with  a  special  plea  of  justification, 
under  a  right  to  distrain,  was,  under  the  old  practice,  disallowed,  as 
setting  up  matters  which  could  be  disposed  of  under  the  one  defence 
of  the  general  issue  (r). 

Sect.  21  of  the  Distress  for  Eent  Act,  1737  (11   Geo.  2,  c.  19), 
gives  double  costs  to  a  defendant  on  nonsuit,  as  follows : — 

In  all  actions  of  trespass,  or  upon  the  case,-  to  be  brought  against  any  Double  Costs 
person  or  persons  entitled  to  rents  or  services  of  any  kind,  his,  her  or  for  Defendant 

on  Nonsuit  or 
Discontinu- 
{k)    Whltworth  V.  Smith,  5  C.  >Sc  P.  250  ;        120  ;  41  L.  J.,  Q.  B.  73  ;  25  L.  T.  8S0  ;   ^'^'^^• 
1  Moo.  &  R.  194.  20  W.  R.  317. 

il)  See  Smith  v.  Aahforth,  29  L.  J.,  Ex.  {p)  H  Goo.  2,  c.  19,  s.  21.    See  Xash  v. 

959  Lucas,  L.  R.,  2  Q.  B.  590. 

"  ,\   TT^-,;      ,A  !>    11  o  -D    c   n  (9)  R-   S.  C,  Ord.  XIX.  r.    12;   Ord. 

{m)    Wxlmiyhhy  v.  Backhouse,  2  B.  &  O.        XXI   r    19 

o^^i^^- 'L?'  °:^V  "^-i--'  ■^■?-x>^-'^'  *  It 'has    not    been    judicially    decided 

A^     \  T:\^^^'\t       7-      T-''  °-  ^-bether   or   not   the    Public    Authorities 

401 ;  10.  &  P.  28  ;  and  see  this  case  com-  j^^.^^^^^^^^^  ^ct  has  the  effect  of  rescinding 

mented  on  m  (r/uiin  v.  Ihomas,  11  ±jxcn.  ,,  i        i    <-  <-v,„      „i  +  j    •      ti 

ft-n    Q7R  these  rules,    but  they  are   stated   in  the 

*'"'  "'°-  Annual  Practice  for   1902,  pp.   255,    283 

(«)  Phillips  V.  Berrgman,  3  Doug.  28G  ;  (it  is  submitted  wrongly),  to  have  been 

White   V.    WiUis,   2  Wils.    87  r    Pease  v.  " rendered  practically  obsolete "  by  that 

Chagtor,  1  B.   &   S.  658,  662  ;   3   B.   &  S.  Act.    ■          ^                •' 

620';  32  L.  J.,  M.  C.  121.  (,•)  Xeale  v.  Mackenzie,  1  C,  M.    &  R. 

(o)  Fell  V.   JJ'hittaker,  L.  R.,   7   Q.  B.  01;  2  Dowl.  702. 
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Cn.  XII.  s  2  thoiv  bailiff  or  receiver,  or  otlier  person,  relating  to  any  entry  by  virtue 

lircnirri/  of  of  this  Act,  or  otherwise,  upon  the  premises  chargeable  with  such  rents  or 

Dtriji'if/ixfor  services,  or  to  any  distress  or  seizure,  sale  or  disposal,  of  any  goods  or 

iJhtress.  chattels  thereupon,  it  shall  and  may  be  lawful  to  and  for  the  defendant 


or  defendants  in  such  actions  to  plead  the  general  issue  and  give  the 
special  matter  in  evidence,  or  law  or  usage  to  the  contrary  notwithstand- 
ing ;  and  in  case  the  plaintiS  or  plaintiffs  shall  become  nonsuited,  dis- 
continue his  or  their  action,  or  have  judgment  against  him,  her  or  them, 
the  defendant  or  defendants  shall  recover  double  costs  of  suit. 

Tills  section  is  very  wide,  but  it  would  seem  to  include  cases  of 
irregular  and  excessive  distress  only,  and  not  to  apply  to  unlawful 
distress. 

The  defendant  is  not  bound  to  avail  himself  of  the  section,  but 
may,  it  is  conceived,  without  leave  enter  a  defence  in  the  ordinary 
form.      If   the  defendant  has  not  previously  so  tendered  and  pays 
Costs.  money  into  Court,  th^^j^lainjiffjs  entitled  only  to  his  ordinar^^_co^s 

of^suit^^ajid  not  to  the^Ml  costs^  &c.,  whichare^given^b^tli^^ 
tions  of  Actions  and  Costs  Act,  1842  (5  &  6  Vict.  c.  97),  s.  1,  in  lieu 
of    the   double   costs   given   by   the   Distress   for   Eent   Act,  1737 
(11  Geo.  2,  c.  19),  s.  21  (.s),   the  two  statutes  being  unaffected  by 
E.  S.  C.  1883,  Order  LXV.  {t). 

Under  the  defence  of  "  not  guilty  by  statute  "  the  tenancy  and 
ownership  of  the  goods,  as  well  as  other  matter  of  justification,  is  put 
in  issue  [u). 
Measure  of  The  measure  of  damages  appears  to  be,  in  cases  of  excessive  dis- 

Damages.  tress,  tlie  fair  value  of  the  goods  (not  merely  what  they  would  have 
fetched  at  a  broker's  sale) ,  minus,  however,  the  rent  due  and  the  cost 
of  the  distress  (.r)  ;  and  although  the  plaintiff  fail  to  prove  that  he 
has  sustained  actual  damage,  yet  on  proof  only  that  the  distress  was 
excessive  he  is  entitled  to  recover  some  damages  (-/).  If,  however, 
the  distress  be  merely  irregular  the  defendant  must  succeed,  unless 
actual  damage  be  proved  (s). 

(s)  Eandcock  v.  Foulkcs,  9  M.  &  W.  431  ;  v.  Birtlcs,  1  M.  &  W.  441 ;  5  L.  J.  (N.  S.), 

1  Dowl.  N.  S.  658.  Ex.  193  ;  46  R.  R.  349  ;  and  at  nisi  piius, 

{t)  See  Ea-slrr  v.  Wood,  54  L.  J.,  Q.  B.  Knot  is  v.  Citrtis,  5  C.  &  T.  322  ;    Wells  v. 

419;  33  W.  R.  697  —C.  A.  ;  Reeve  v.  Gibson,  Moody,  7  C.  &  P.  59  ;  Whitworth  v.  Madden, 

[1891]  60  L.  J.,  Q.  B.  451 ;  39  W.  R.  420  2  C.  &  K.  517. 
_C.  A.  ('/)   Chandler  v.  Boulfon,  3  H.  &  C.  553-; 

(?<)    W<Uia»is  V.  Jones,  11  A.  &  E.  643  :  34  L.  J.,  Ex.  89. 
liossx.  Clifton,  Id.  6:51.  {:)  Lucas  v.  Tarleton,  3  H.   &  N.    116; 

(x)  8ce'j]ic/ffins  v.  Goode,  2  C.  &  J.  364  ;  27  L.  J.,  Ex.  246  ;  Eodi/crs  v.  Far/ur,  18 

Kniffht  V.  Egerton,  7  Exch.  407  ;  riggott  C.  B.  112  ;  25  L.  J.,  C.  P.  220. 
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Sect.  3. — Remeih/  hij  Proceedings  before  Justices  or  County  Court, 
■under  Agriadtural  Holdings  Act. 

If  a  distress  has  been  made  upon  a  holding  to  which  the  Agri- 
cultural Holdings  Act  applies  {a),  a  special  and  summary  mode  of 
determining  any  dispute  arising  out  of  such  distress  may,  hut  need 
not  of  necessity,  be  resorted  to.  For  it  is  provided  by  sect.  46  of 
that  Act  that  "  where  any  dispute  arises,"  either  (a)  as  to  a  distress 
ha^dng  been  levied  contrary  to  the  Act  {tj),  or  (b)  as  to  the  ownership 
of  live  stock  distrained  or  as  to  the  price  for  feeding  (r),  or  (c)  as  to 
any  other  matter  or  thing  relating  to  a  holding  to  v/hich  the  Act 
applies,  "  such  dispute  may  be  heard  and  determined  by  the  County 
Court  (</),  or  a  Court  of  Summary  Jurisdiction  "  (?),  either  of  which 
Courts  may  make  an  order  for  restoration,  &c.,  "  or  may  make  any 
other  order  which  justice  requires."  By  the  same  section  there  is  an 
express  aj)peal  from  the  Court  of  Summary  Jurisdiction,  but  none 
from  the  County  Court.  It  has  been  held,  however,  that  there  was 
an  appeal  from  the  County  Court  to  the  High  Court  by  virtue  of 
sect.  13  of  the  County  Courts  Act,  1867  (/),  and  the  120tli  section 
of  the  County  Courts  Act,  1888  (51  &  52  Vict.  c.  43),  appears  to 
have  the  same  effect.  It  is  further  provided  by  sect.  49  that  no 
order  of  the  County  Court  or  a  Court  of  Summary  Jurisdiction  shall 
be  removed  by  certiorari. 

This  section  appears  to  be  open  to  any  party,  whether  landlord, 
tenant  or  other,  to  a  "dispute  within  its  meaning.  It  gives  a  cumula- 
tive remedy,  and  no  party  is  bound  to  have  recoiu'se  to  it.  By 
having  recourse  to  it,  a  party  would  not  be  legally  bound  to  carry  his 
complaint  through  up  to  decision,  but  would,  it  is  conceived,  be 
bound  by  any  decision  arrived  at.  The  words  "  may  be  heard  and 
determined "  would  seem  to  have  a  compulsory  force,  so  as  not  to 
admit  of  the  Courts  named  declining  jurisdiction  {g). 


Ch.  XII.  s.  3. 

Remedy  by 
Procttdings 
under  Agri- 
cultural 
HoldiDgs  Act. 

Summary 
determina- 
tion of  Dis- 
pute under 
s.  46  of 
Agricultural 
Holding's  Act. 


Appeal. 


Application 
of  s.  46  of 
Agricultural 
Holdings  Act. 


(«)  See  Ch.  XI.,  Sect.  5,  ante. 

(i)  See  sect.  44  of  the  Act,  ante,  p.  518. 

(c)  See  sect.  45  of  the  Act,  ante,  p.  513. 

[d)  That  is  by  sect.  61  the  County  Court 
within  the  district  within  which  the  larger 
part  thereof  is  situate. 


(r)  That  is  by  justices  of  the  peace, 
presumably  of  the  petty  sessional  division  ; 
but  the  Act  is  silent  as  to  this. 

(/)  Ilanmcr  v.  King,  b1  L.  T.  367. 

(g)  See  Maxwell  on  Statutes,  3rd  ed., 
citing  Ecg.  v.  Adamson,  1  Q.  B.  D.  201, 
and  other  cases. 
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CHAPTER  XIII. 


RECOVERY    OF    RE>'T    BY    ACTION. 

Sect.  page 

1 .  Recovery  of  Rent  on  Covenant 592 

2.  Recovery  of  Rent  on  Simple  Contract 597 

3.  Implied  Contract  for  Rent 59S 


We  have  now  fully  considered  the  landlord's  peculiar  remedy  to 
recover  rent  by  distress ;  but  rent,  like  other  debts,  can  be  recovered 
by  ordinary  process  of  law,  if  the  landlord  prefer  that  to  a  distress. 
^Formerly  the  process  was  distinguished  according  as  it  was  based 
upon  covenant  or  simple  contract,  express  or  implied,  but  these  dis- 
tinctions, weakened  by  the  Common  Law  Procedure  Acts,  have  (as 
technicalities)  ceased  to  exist  since  the  Judicature  Acts  have  come 
into  operation.  It  will,  however,  be  convenient  to  maintain  the  dis- 
tinctions (as  regards  terminology),  as  the  terms  may  still  be  popularly 
used,  and  also  because  they  are  necessary  to  some  extent  when  con- 
sidering who  are  the  persons  who  can  sue  and  be  sued,  and  how  the 
right  of  action  is  affected  by  the  Statute  of  Limitations.  Rent,  then, 
may  be  recovered  by  proceedings  based  on — 

(1)  Some  express  covenant  in  the  instrument  of  demise,  if  under 

seal; 

(2)  Some  express  agreement  contained  in  an  instrument  not  under 

seal,  or  made  by  parol  only ; 

(3)  An  agreement  which  the  law  will  imply  from  the  conduct  of 

the  parties. 


Sect.  1. — Recovery  of  Rent  on  the  Covenant  to  pay  it. 

Eirly  Law.  Previous  to  the  year  1845,  no  one  could  sue  on  a  covenant  unless 

he  was  a  party  thereto,  or,  at  furthest,  a  legal  representative  or  assign 
of  a  party  {a) ;  but  by  the  Real  Property  Act,  1845  (8  &  9  Vict. 
c.  106),  s.  5,  it  was  enacted,  that  "  under  an  indenture  executed  after 
the  1st  day  of  October,  1845,  an  immediate  estate  or  interest  in  any 
tenements  or  hereditaments,  and  the  benefit  of  a  condition  or  covenant 

(a)  Gran  v.  Home,  1  Salk.  197  ;  Bcykcley  Brown,  G  B.  &  C.  718  ;  5  L.  J.,  K.  B.  252  ; 
V.  Hardij,  5  B.  &  C.  355  ;  4  L.  J.,  K.  B.  30  R.  R.  611  ;  Bushcll  v.  Beavan,  1  Biug. 
184  ;  29  R.  R.  261  ;  Ld.  fioHthamiiion  v.       N.  C.  103,  120. 


Sect.  1. — Action  on  Covenant  for  Eent.  S93 

respecting  any  tenements  or  hereditaments,  may  be  taken,  although  the  Ch.XIII.  s.  i. 
taker  thereof  be  not  named  a  party  to  the  same  indenture  "  (Z/).      Action  on 

,      „  .  ,  ,  ,       T      Covenant  for 

The  law,  liowever,  remains  the  same  as  before  with  regard  to  a  deed        Rent. 
poll  ic). 

And  even  before  the  Act  an  action  might  have  been  (and  still  may  Early  Law. 
be)  maintained  by  a  party  to  an  indenture  against  one  who  was  not  a 
party,  but  executed  the  deed  [d]  ;  and  where  B.  assigned  the  lease  of 
a  house  to  A.  by  deed  subject  to  certain  covenants,  and  A.  took  pos- 
session, it  was  doubted  whether  B.'s  remedy  for  a  breach  of  the 
covenants  was  not  by  an  action  of  covenant,  although  A.  never 
executed  the  deed  {e) . 

Where  a  deed  is  void,  any  covenant  therein  contained  is  void  also.  On  Covenants 
and  no  action  can  be  maintained  for  its  infraction  (/) ;  but  if  the  deed  voidable 
be  merely  roidah/c,  an  action  may  be  maintained  for  any  breaches  of  Deed, 
covenant  which  happened  before  the  deed  was  avoided  {{/) .      And  we 
have  abeady  seen  that  the  rule  for  construing  leases  is,  that  a  proviso 
that  the  lease  shall  be  void  on  breach  of  the  covenants  means  that  the 
lease  shall  be  void  at  the  election  of  the  lessor  (//). 

We  have  also  seen  that  if  the  right  to  take  legal  proceedings  on  a 
covenant  depends  on  the  performance  of  a  condition  precedent,  such 
condition  must  be  shown  to  have  been  performed  (/). 

An  action  for  breach  of  covenant  may  be  maintained  by  or  against  By  or  against 
the  parties  to  the  contract  or  their  personal  representatives,  whether  Action  may 
the  covenant  be  one  which  runs  with  the  land  or  be  merely  a  personal  ^^  maintained 

generally. 

covenant.     With  regard  to  the  position  of  assignees,  we  have  already 

seen  to  what  extent  they  have  privity  of  contract  or  estate  such  as 

will  enable  them  to  sue  {/:).     And  it  is  only  necessary  to  note  this, 

that  when  there  is  a  right  of  action  against  both  the  lessee  and  his 

assignee,  he  can  proceed  to  execution  onlj'  against  one  (/).     When  Proper  Parties 

there  are  two  or  more  persons  binding  or  bound  by  the  covenant  joj^t'co^ve- 

it  must   not  be  forgotten   that  where  the  words  of  a  covenant  are  nants. 

clearly  joint,  and  not  several,  it  will  be  so  construed,  although  the 

interest  may  be  several :  and  so  vice  versa  {m)  ;  but  where  the  words 

admit  of  two   constructions,  they  will  be  construed  to  be  joint   or 

several,  according  to   the   interest  (n)  ;    and   joinder  or  non- joinder 

of  parties  to  any  proceeding  must  be  regulated  accordingl3\     Thus 

(i)  Jicrvrs   V.    Watts,    7    B.    cS:    S.    523;  178;   7  L.  J.  (N.  S.),  C.  P.  138  ;  44  E.  R. 

L.  E,.,  1  Q.  B.  412  ;  35  L.  J.,  Q.  B.  171.  C93  ;  .SWiy  v.  Browne,  7  Q.  B.  620  ;  Load 

[c)   Green  v.  Home,  supra.  v.  Green,  15  M.  &  W.  216,  223. 

{(1)  Salter  v.  Kvlgley,  Garth.  76  ;  Holt,  {h)  See  ante,  Ch.  V.,  Sect.  18. 

R.  211 ;  Shower,  58  ;  2  Brest.  Conv.  396.  \i)  Ante,  Ch.  V.,  Sect.  8  (c). 

(f)  Hawkins  v.  Sherman,  3  C.  &  P.  459  ;  [k)  Ante,  Ch.  VII.,  Sect.  3. 

but  see  Burnett  v.  Lt/neh,  5  B.  &  C.  589,  (/)  Cro.  Jac.  423. 

602  ;  4  L.  J.,  K.  B.  274 ;  29  R.  R.  343.  [m)  Ante,  p.  180  ;  Ros.  Ev.  683  (16th 

(/■)  Smith  V.  Ifhite,  L.  R.,  1  Eq.  626  ;  ed.)  ;  and  see  Levy  v.  Sale,  37  L.  T.  709. 
35  L.  J.,  Ch.  454.  {«)   Ante,    p.     180  ;     Bac.     Abr.     tit. 

{g)  Hartshorne  y,  Watson,  4  Bing.  N.  C.  Covenant  (D)  ;  1  Lush.  Prac.  29  (3rd  ed.). 

L.T.  38 
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Ch.XIII.s.  1. 

Action  on 

CovoKoitfof 

Ilcnt. 

Proper  Parties 
— coxtd. 


Proper  Parties 
in  case  of 
Death  of 
Landlord  or 
Tenant. 


Indorsement 
of  Writ. 


tenants  in  common  and  tlioir  representatives  ought  to  join  in  an 
action  for  a  covenant  to  pay  rent  (o) ,  and  to  be  so  sued  (o) .  Where 
the  interest  of  the  covenantees  is  joint,  although  the  covenant  is  in 
terms  joint  and  several,  the  action  follows  the  nature  of  the  contract, 
and  must  he  brought  in  the  names  of  all  the  covenantees  ( ^;) .  For 
example,  in  a  lease  of  a  colliery  the  two  lessees  covenanted  "  jointly 
and  severally  in  manner  following  " — viz.  that,  &c. ;  then  followed 
several  covenants,  after  which  was  a  covenant  that  monies  due  should 
be  accounted  for  and  paid  by  the  lessees,  their  executors,  &c.  (not 
saying  "  and  each  of  them  ")  :  this  and  the  former  covenants  were  held 
to  be  several  as  well  as  joint  {q).  But  the  legal  niceties  to  be  found 
in  the  decisions  are  now  of  little  importance,  as  by  the  Rules  of  the 
Supreme  Court,  Order  XVI.,  Rule  13,  ample  means  are  provided  for 
amendments  in  regard  to  parties. 

And  the  same  remark  will  apply  to  the  representatives  in  case  of 
decease,  unless,  of  com'se,  the  covenant  be  specially  made  as  a  several 
covenant  also  (r). 

As  to  the  persons  who  may  sue  or  be  sued  if  the  landlord  or  tenant 
die,  the  matter  has  been  sufficiently  discussed  already  (s)  ;  and  it  may 
suffice  to  notice  that  when  the  landlord  has  died,  if  the  rent  was  due 
before  his  death,  his  legal  personal  representative,  and  not  his  heir  or 
devisee,  has  a  right  to  sue  on  a  covenant  to  pay  rent,  although  such 
personal  representative  is  not  named  in  the  covenant  (;')  ;  but  if  the 
rent  became  due  after  the  landlord's  death  the  action  must  be  brought 
by  his  heir  or  devisee  (m),  that  is,  if  the  landlord  was  seised  in  fee  ; 
for  if  he  had  only  a  chattel  interest,  of  coru'se  in  all  cases  the  rent 
must  be  recovered  by  his  personal  representative.  And  it  must  also 
be  remembered  that  where  the  breach  is  after  the  death  of  land- 
lord or  tenant,  the  executor  or  administrator  may  be  sued  either 
as  representative  or  assignee  upon  any  covenant  which  runs  with  the 
land  {x). 

The  subject  of  the  right  of  parties  to  sue  on  a  covenant  in  the  case 
of  assignment  has  been  fully  treated  already  (//). 

The  plaintiff  in  an  action  for  rent  based  upon  a  covenant  may 
indorse  his  writ  specially  under  Order  III.,  Rule  6,  of  the  Rules  of 
the  Supreme  Court,  with  the  benefit  of  the  various  advantages  in 


(o)  Thompson  v.  IIa];eivUl,  19  C.  B., 
N.  8.  713;  35  L.  J.,  C.  P.  IS. 

{p)  Tiajh  V.  Stnugfield,  3  C.  B.,  N.  S. 
2;  27  L.  J.,  C.  P.  34. 

{q)  Bnke  of  XorthumbrrJand  v.  Errington, 
6  T.  R.  524;  2  R.  R.  G66 ;  Copland  v. 
Laporte,  3  A.  &  E.  517  ;  42  R.  R.  455. 

(V)  Thompson  v.  Halcnvill,  19  C.  B., 
N.  S.  713;  35  L.  J.,  C.  P.  18;  Foley  v. 
Addenlrooke,  4  Q.  B.  107. 


(«)  Ante,  Ch.  VII.,  Sect.  10. 

{t)  Esp.  N.  P.  295  ;  Lucy  v.  Levington, 
Ventr.  175  ;  2  Lev.  26  ;  Tlollni  v.  Bait,  4 
C.  B.,  N.  S.  7G0  ;  27  L.  J.,  C.  P.  281. 

(m)  Bac.  Abr.  tit.  Covenant  (E.  2). 

{x)  See  ante,  Ch.  V.,  Sect.  8  ;  Ch.  VII., 
Sect.  10 ;  and  see  Gorton  v.  Gregory,  3 
B.  &S.  90;  31  L.  J.,  Q.  B.  302. 

{y)  Ante,  Ch.  VII.,  Sects.  2,  3. 
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regard  to  speedy  judgment  on  sueli  a  form  of  writ  given  by  Order  Cn.XIII.  s.  i. 
XIV.  of  those  Eules :    if    that  is  not  done,  the  indorsement  "  the    potion  on 

'  ^  Covenant  jor 

plaintiff's  claim  is   for  £  for  arrears  of  rent"  will  probably        Rent. 


cover    all    claims    for    rent,    strictly  so   called,  however  reserved  or 
payable  {z) . 

The  statements  of  claim  and  other  pleadings  will  be  subject  to  the 
same  rules  as  in  other  actions,  and  must,  to  speak  generally,  set  out 
such  facts  as  will  give  the  plaintiff  a  clear  right  of  action.  The  action 
will  be  tried  where  the  plaintiff  proposes  or  where  the  preponderance 
of  convenience  suggests,  as  all  local  venues  are  abolished  by  the  Rules 
of  the  Supreme  Court  under  the  Judicature  Acts  {a) . 

By  the  Common  Law  Procedure  Act  of  1852  (15  &  16  Vict.  c.  76),  Pleadings. 
Sched.  B,  No.  23,  a  short  form  of  declaration  was  provided  for 
actions  on  covenants  in  a  lease.  The  Rules  of  the  Supreme  Court 
under  the  Judicature  Act  provide  a  specimen  statement  of  claim 
applicable  to  a  simple  case  of  non-repair,  to  which  a  claim  for  rent 
may  be  added  {h). 

It  is  sufficient  to  "  state  the  effect  "  of  the  covenant  "  as  briefly  as 
possible,  without  setting  out  the  whole  or  any  part  thereof,  unless 
the   precise   words "    of    the   covenant   "  or   any   part    thereof    are 
material "  (c) .     The  defendant  may  easily  obtain  inspection  of  the  Inspection  of 
whole  lease  if  he  choose  {d ) .  ^^^^' 

The  lessor  need  not  set  out  his  title,  for  the  lessee  cannot  deny  it  Setting  out 
if  he  set  it  out  {e) ,  although  if  the  plaintiff's  title  be  a  derivative  one     ^^^'^'^  ^   ^  ^* 
only,  he  must  show-^ow  he  derives  his  title  and  from  whom  (/) ,  and 
in  the  case  of  an  executor  or  administrator  suing  those  arrears  of  rent 
only  which  accrued  due  during  the  lifetime  of  the  deceased  can  be 
recovered  without  showing  the  plaintiff's  title  [g). 

If  the  statement  of  claim  omits  to  state  the  lessor's  title  where  that 
ought  to  be  stated,  the  defendant  may  get  it  struck  out  or  amended 
under  R.  S.  C,  Order  XXVIII.,  Rule  1  {h)  ;  otherwise  it  will  be 
sufficient,  at  least  after  verdict  (?) . 

Where  the  action  is  against  an  assignee  of  the  lessee,  it  has  never  statement  of 
been  necessary  for  the  plaintiff  to  set  out  the  several  mesne  assign-  xitle  of ^^ 
ments  to  the  defendant,  for  they  do  not  lie  within  his  knowledge,  Defendant. 
provided  that  he  state  the  original  demise,  and  that  all  the  estate 
and  interest  of  the  lessee  came  to  and  vested  in  him  (the  defendant) 
by  assignment  (/.) .     It  must,  however,  be  shown  that  the  defendant 

{z)  -R.  S.  C.  App.  A.,  Part  III.,  sect.  2.  Part  I.,  p.  2-16. 

[a)  R.  S.  C.  Ord.  XXXVI.,  r.  1.  [g)  Dollen  v.  Bait,  4  C.  B.,  N.   S.  760, 

{b)  See  Appendix  C,  No.  9.  771. 

(c)  R.  S.  C.  Ord.  XIX.,  r.  24.  (h)  See  Cuthbertson  v.  Irving,  4  H.  &  N. 

(V)  R.  S.  C.  Ord.  XXXL,  r.  14.  742  ;  6  Id.  13,3. 

\e)  Beclrlt  v.  Bradley,  7  M.   &  Q.  994  ;  (0  Hartis  v.  Bcaran,  4  Bing.  646. 

2  D.  &  L.  586  ;  4  Doug.  213.  [k)  Bullen  &  L.  PI.  (5th  ed.,  by  BuUen, 

(/)  See   BuUen    &    L.    PL    (4th    ed.),  Dodd  and  Clifford),  p.  270. 

38  (2) 
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.  is  the  assignee  of  tlie  term  as  well  as  of  the  premises,  for  otherwise 
it  might  he  an  assignment  of  another  estate  than  the  term  of  the 
lessee.  x\.nd  if  the  defendant  he  assignee  of  part  only  of  the  demised 
premises  he  should  he  charged  accordingly,  and  not  as  assignee  of 
the  whole  (/). 

With  regard  to  any  defence  which  the  tenant  may  set  up,  it  must 
be  borne  in  mind  that  he  cannot  deny  that  his  landlord  had  a  good 
title  at  the  time  of  the  demise  {)n),  but  he  may  show  that  his  land- 
lord's title  has  ceased  since  the  demise  (n),  and  may  dispute  the 
title  of  a  plaintiff  whose  claim  is  derivative  only,  as  in  such  a  case 
there  is  no  estoppel  operating  against  the  tenant  (o).  Any  set-off 
or  counterclaim  may  be  pleaded  as  in  ordinary  actions.  Entry  and 
eviction  may  be  set  up  in  answer  to  an  action  for  rent  due  under  a 
covenant  (p)  ;  provided  there  be  really  an  eviction  (7),  for  which 
(it  may  be  remarked)  no  physical  expulsion  is  requii-ed  {>•)  ;  and 
eviction  by  a  stranger,  if  lawful,  may  also  be  set  up  as  a  defence  (.s). 
Any  tender  of  the  rent  must,  to  be  an  answer  to  the  action,  be  made 
on  the  day  when  it  is  due  {t).  It  appears  to  have  been  formerly 
held  that  a  plea  that  the  demand  had  been  satisfied  by  distress  was  a 
bad  plea  when  the  action  was  on  a  covenant  {11),  but  it  would  now  be 
in  any  case  probably  upheld  under  the  equitable  jurisdiction  possessed 
by  all  Courts  (.r) . 

By  the  Civil  Procedure  Act,  1833  (3  &  4  Will.  4,  c.  42),  s.  3,  "  all 
actions  of  debt  for  rent  upon  an  indenture  of  demise,  all  actions  of 
covenant  or  debt  upon  any  bond  or  other  specialty,  shall  be  com- 
menced and  sued  within  twenty  years  after  the  cause  of  such 
actions  or  suits,  but  not  after."  The  Real  Property  Limitation  Act, 
1833  (3  &  4  Will.  4,  c.  27),  s.  42,  takes  away  from  an  incumbrancer 
upon  land  in  all  cases  the  right  of  recovery  as  against  the  land  for 
more  than  six  years'  arrears  of  rent  or  interest.  The  Civil  Pro- 
cedm-e  Act,  1833  (3  &  4  Will.  4,  c.  42),  s.  3,  however,  restores  the 
personal  remedy  against  the  debtor  on  the  covenant  (y).     Therefore, 


(0  Grattan  v.  W(tU,  2  I.  R.  Com.  L. 
484,  Exch. 

(to)  See  Ch.  V.,  Sect.  22,  ante. 

(w)  Belancy  v.  JFox,  2  C.  B.,  N.  S.  7G8, 
and  other  cases,  Ch.  V.,  Sect.  22,  ante. 

(o)  Carrick  v.  Blagrove,  1  B.  k  B.  531  ; 
WchI  V.  Baxter,  11  Exch.  816  ;  1  H.  &  N. 
.5G8 ;  26  L.  J.,  Ex.  112  ;  DoUcn  v.  Bait,  4 
C.  B.,  N.  S.  76  ;  Cuthberlson  v.  Irvaig,  4 
H.  &  N.  742  ;  6  Id.  13.5  ;  1  Wms.  Saund". 
233  a ;  2  Bing.  N.  C.  420,  n.  (2). 

{]))  Balaton  V.  Eeeve,  1  Ld.  Raym.  77 ; 
Walker^  case,  3  Co.  R.  22  b;  Morrison  v. 
Chadwick,  7  C.  B.  266 ;  13  L.  J.,  C.  P 
189. 

{q)  Biinn  V.  Bi  Xuovo,  3  M.  &  W.  105  ;  3 
So.  N.  R.  487. 


(r)  Upton  V.  Townend,  17  C.  B.  30,  64  ; 
25  L.  J.,  C.  P.  44. 

(.s)  Ciithhertson  v.  Irring,  supra  ;  Jordan 
V.  Ttrells,  Cas.  temp.  Hard.  172  ;  see,  too, 
1  Wms.  Sauud.  (ed.  1871^  208,  n.  (2); 
mil  V.  Saunders,  4  B.  &  0.  529  ;  28  R.  R. 
375. 

{t)  Brownlow  v.  Eewlei/,  1  Ld.  Raym. 
83  ;  Iltime  v.  Feploe,  8  East,  168  ;  9  R.  R. 
399 ;  Boole  v.  Tvnbridge,  2  M.  &  W.  223  ; 
Bobie  V.  Larki)i,  10  Exch.  776. 

{u)  Aldridge  v.  Uoward,  4  M.  &  G.  921. 

(x)  Judicature  Act,  1873,  s.  24. 

{y)  Hunter  v.  Kockold,  1  Mac.  &  Gord. 
640;  1  Hall  &  Tw.  644;  Humfrey  v. 
Gery,  7  C.  B.  567. 


Sect.  2.— Action  on  Simple  Contract  for  Rent.  597 

an  action  on  a  covenant  for  rent  may  be  brought  within  twenty  Ch.XIII.  s.  i. 
years,  and  is  not  limited  to  six  years  (::).  Action  on 

•'I  .  .  Covenant  Jor 

It  is  now  well  established  that  so  lone:  as  the  relation  of  landlord        Kent. 


and  tenant  subsists  as  a  legal  relation  the  landlord's  right  to  rent  is 
not  barred  by  non-payment  of  rent  for  any  length  of  time  {a),  although 
there  be  a  limit  on  the  amount  of  arrears  recoverable. 

Any  illegality  in  the  contract  will  be  an  answer  to  the  action,  Defence  of 
as,  for  instance,  that  the  premises  were  knowingly  let  contrary  to      ^8"auty. 
the  Public  Health  Act,  or  for  the  purpose  of  carrying  on  a  trade 
prohibited  by  statute  {h),   or  for    a   brothel  (c),  or    for   purposes  of 
prostitution  {d),  or  for  blasphemous  lectm'es  (e). 

Interest    may   be   recovered    on    rent    due   on    a    fixed   day   as  Interest. 
damages  (/). 

The  importance  formerly  attaching  to  debts  due  under  covenant,  Specialty 
by  reason  of  their  priority  over  simple  contract  debts,  in  ranking  ^^^-^  simple 
against  the  assets  of  deceased  persons,  has  been  put  an  end  to  as  Contract 
regards  the  estates  of  all  persons  dying  after  the  1st  of  January,  1870, 
by  the  Administration  of  Estates  Act,  1869   (32  &  33  Yict.  c.  46), 
popularly  called  "  Hinde  Palmer's  Act." 


Sect.  2. — Action  on  Simple  Contract  for  Rent. 

"Where  the  rent  is  payable  under  an  express  contract  to  pay  it,  but 
not  under  seal,  the  principles  governing  ordinary  actions  for  the 
recovery  of  money  under  a  simple  contract  will  apply,  as  will  most  of 
the  rules  already  noticed  in  reference  to  covenants  to  pay  rent,  except 
in  so  far  as  they  are  peculiar  to  matters  of  specialty. 

But  it  must  be  particularly  noticed  that  by  the  effect  of  the  Limita-  Limitation  of 
tion  Act,  1623   (21  Jac.  1,  c.  16),  no  rent  under  a  simple  contract    ^^^' 
promise  to  pay  it  can  be  recovered  except  within  six  years  next  after 
it  has  become  due  or  has  been  acknowledged  in  writing. 

It  is  undoubtedly  a  good  defence  that  the  landlord  has  distrained.  Defence  of 
and  from  the  distress  has  satisfied  his  claim  for  rent  (q) .  Satisfaction 

\  ,,  .  1       .11  by  Distress. 

A  mere  oral  agreement  to  reduce  the  rent  reserved  will  not  create  a  Reduced 
new  demise,  and  the  full  rent  will  still  be  recoverable  {h).  I^ent. 

(c)  Fa,/et  V.  Folci/  (1836),  2  Bing.  N.  C.  4  H.  &  C.  3.58 ;  35  L.  J.,  Ex.  134. 

679;  3  Scott,  120;  2  Hodges,  32  ;  5  L.  J.  (e)   Cowan  v.  Milbourn,    L.   E.,    2   Ex. 

(N.  S.),  C.  P.  2;58  ;  42  R.  R.  698  ;   Strachan  230  ;   36  L.  J.,  Ex.  124. 

V.  Thomas,  12  A.    &  E.   536;  Jfanninr/  v.  (f)  See  Skerry  v.   Frcston,    2  Chit.   R. 

Fhelps,  10  Exch.  ,59.  24.5  ;  23  R.  R.  747 ;  3  &  4  Will.  4,  c.  42, 

{a)  Archbold  v.   Sculhj,   9   H.    L.    Gas.  s.  28. 

36u ;  7  Jur.,   N.   S.    li69  ;  see,    too,    Re  (r/)  Zcar  v.  E(Jmo)irh,  1  B.  &  Aid.  1.57; 

Turner,  11  Irish  Ch.  Rep.  304.  18  R.  R.  448  ;  Lees  v.  IVright,  1    D.  &  R. 

{b)  Gaslight  Co.  v.  Turner  {l^^O),  6  Bing.  391  ;  see  also  Fforel  v.  Fiirgess,  1  Moo.  &R. 

N,    C.    324  ;    54   R.    R.    808— Ex.    Ch.  ;  23. 

Flight  V.  Clarke,  13  M.  &  W.  155.  [h)   Croicley    v.     Vitty  (1852),    7    Exch. 

[c)  Smith  V.  White,  L.  R.,  1  Eq.  626.  319  ;    21  L.  J.,   Ex.    135  ;    see  Kelly  v. 

(rf)  Fearce  y.  Brooks,  L.  R.,  1  Ex.  213  ;  Fatterson,  L.  R.,  9  C.  P.  681. 
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Cii.XIII.  s.  3. 
Implied  Con- 
tract for  Ecnt. 


Creation  of 
Implied 
Contract,  ty 
what  ■words. 


Sect.  3. — Imjjlied  Contract/or  Bent. 

An  action  may  also  be  maintained  for  the  reeoveiy  of  rent  where 
there  is  no  express  contract  to  pay  it,  but  the  law  will  imply  such  a 
contract  from  some  privity  either  of  contract  or  of  estate  between  the 
parties  in  relation  to  the  subject-matter  of  the  demise  (i),  and  it  is 
immaterial  whether,  if  there  be  a  demise,  it  be  by  deed,  written 
contract  not  under  seal,  or  parol  only.  It  will  be  convenient  in 
treatino-  of  this  implied  contract  to  distinguish  between  that  which 
arises  where  there  has  been  an  actual  demise  in  some  form,  and  that 
which  arises  from  use  and  occupation  only,  as  in  the  latter  case  it  is 
not  strictly  rent  which  is  recovered,  and  the  subject  therefore  is  best 
treated  separately. 

Any  words  in  a  demise  which  are  sufficient  to  create  a  privity  of 
contract  between  the  parties  will  enable  the  landlord  to  maintain  an 
action  on  an  implied  contract  to  pay  the  rent  named,  as,  for  example, 
where  the  words  "yielding  and  paying"  so  much  occm- (A-),  and  a's 
between  lessor  and  lessee  an  action  can  be  maintained  before  any 
entry  (/).  The  rules  with  regard  to  the  necessity  of  setting  out  the 
titles  of  the  parties  {m)  and  other  matters  in  the  pleadings  will  be  the 
same  as  in  an  action  for  rent  due  under  a  covenant.  The  limitation 
on  actions  on  a  contract  implied  from  the  demise  will  be  twenty  or 
six  years  according  as  the  demise  is  under  seal  or  not  {it) . 


(i)  TFard  v.  Lumky,  5  H.  &  N.  87,  Gofi  ; 
29  L.  J.,  Ex.  322. 

(A-)  See  Bowcn  v.  Ihighes,  13  C.  B.  705  ; 
and  see  ante,  Ch.  IV.,  Sect.  5,  and  Ch.  IX., 
Sect.  2. 

{I)  Bellasis  v.  Burhrick,  1  Salk.  209  ; 
1  Ld.  Raym.  170  ;  Bull  v.  Sihbs,  8  T.  R. 


327  ;  and  per  Willes,  J.,  in  Smith  v.  Scott, 
6  C.  B.,  N.  S.  781. 

(w)  Ante,  p.  505. 

(«)  Civil  Procedure  Act,  1833  (3  &  4 
Will.  4,  c.  42),  s.  3  ;  Limitation  Act,  1623 
(21  Jac.  1,  c.  16). 
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Sect.  1. —  W/iat  it  is,  and  when  it  arises. 

We  have  now  to  consider  tlie  case  of  a  relation  of  landlord  and  Definition, 
tenant  existing  without  any  arrangement  at  all  for  the  payment  of 
rent  properly  so  called,  and  the  case  in  which  the  law  implies  from 
the  conduct  of  the  parties  a  promise  to  compensate  the  landlord  for 
his  loss  by  reason  of  the  tenant's  occupation  of  his  premises.      The 
action  which  can  in  such  case  he  maintained  is  not  to  recover  rent, 
but  for  damages  due  on  an  implied  agreement  to  pay  for  the  use  of 
the  landlord's  property  (a),  and  arises  rather  out  of  what  may  be 
called  a  quasi-tenancy  than  from  the  strict  relation  of  landlord  and 
tenant.      To  quote  the  words  of  Lord  Ellenborough  in  T/te  Bean  and 
Chapter  of  Rochester  ^  Pierce  (b),  "The  action  for  use  and  occupa- 
tion does  not  necessarily  suppose  any  demise ;  it  is  enough  that  the 
defendant  used  and  occupied  the  premises  by  the  permission  of  the 
plaintiff."     This  form  of  action  is  at  common  law  admissible  where  jj     ^^^ 
there  has  been  an  actual  demise  (c),  but  by  virtue  of  the  Distress  for  P^ecovered, 
Eent  Act,  1737  (11  Geo.  2,  c.  19),  s.  14,  the  proof  at  the  trial  of  a  Specfai 
demise  does  not  nonsuit  the  plaintiff,  unless  it  be  by  deed  (d),  the  Contract, 
rent  reserved  being  used  as  a  measure  of  the  quantum  of  damages 
payable  to  the  plaintiff  {e)  ;  and  now  the  forni  of  action  is  of  little 
importance,  especially  as  the  powers  of  amendment  at  all  stages  of 
an  action  are  now  very  large  (/).     It  is,  however,  of  importance  to 
consider  in  what  cases  this  compensation  is  payable  when  there  is  no 
contract   of   demise.      It   has  been   not  uncommonly  said  that   an 
action  for  use  and  occupation  is  always  founded  on  some  contract  or 

{a)  See  Smith  v.  Eldridge,  15  C.  B.  236  ;       Rrade  v.  Johnson,  Cro.  Eliz.  242  ;   Clerk  v. 
Smith  V.  Ticoart,  2  M.  &  G.  841.  J'oladi/,  Id.  809. 

{b)  Mochester  {Bean  and  Chapter  of)  v.  ..A  .  o  R   R   217  9^    ,  es. 

Ptcrcc,  1  Camp.  46G.  ^/^  g^^  g  ^   ^  ^    839,  n.  (a). 

{c)  See  per  Bramwell,   B.,  in   Church-  (/)  R.  S.  C,  Ord.  XXVIII.     See  Lord 

ward  V.  Ford,  2  H.  &  N.  446  ;  see,  too,  Ilanmer  v.  Flic/ht,  24  W.  R.  346  (C.  P.). 
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Cn.XIV.s.l. 

Use  and  Occn- 

patioii  {ir/tat 

it  is,  and  ivhen 

it  arises). 

Not  strictly 
founded  on 
Contract 
proper. 


11  Geo.  2, 
c.  19,  s.  14. 
Plaintiff  not 
to  be  non- 
suited 
although 
Special  Con- 
tract appear. 


promise,  express  or  implied  (g),  but  this  is  not  strictly  correct,  as  all 
that  the  law  says  is,  that  the  proof  of  an  express  contract  of  demise 
is  not  to  put  an  end  to  an  action  for  use  and  occupation.  It  may  be 
more  correct  to  say  that  the  defendant  must  have  held  or  occupied 
the  premises  as  tenant  thereof  to  the  plaintiff,  or  by  his  permission 
or  sufferance  {//).  In  the  absence  of  an  express  lease  or  agreement 
for  a  lease  at  a  fixed  rent,  where  the  premises  have  been  used  or 
occupied  by  the  defendant  by  the  permission  or  sufferance  of  the 
plaintiff,  the  law  will  imply  a  contract  or  promise  by  the  defendant 
to  pay  to  the  plaintiff  a  reasonable  sum  for  such  use  and  occupa- 
tion (/).  This  is  so  notwithstanding  there  is  a  lease  in  writing  con- 
taining a  condition  precedent  which  has  not  been  performed  by  the 
plaintiff  (/•). 

Although  not  properly  based  on  a  demise,  the  claim  for  this  com- 
pensation may  be  based  on  a  mere  agreement  for  a  lease,  coupled 
with  proof  of  possession  thereunder  (/),  notwithstanding  such  agree- 
ment be  under  seal ;  for,  as  was  pointed  out  in  EUiott  v.  Rogers  (i/i), 
the  tenancy  is  created  by  the  entry  with  the  plaintiff's  permission, 
and  not  by  the  deed  (m).  The  Distress  for  Rent  Act,  1737 
(11  Geo.  2,  c.  19),  s.  14,  already  referred  to,  is  at  first  sight  somewhat 
ambiguous.  The  words  of  the  section  are  as  follows :  "To  obviate 
some  difficulties  that  many  times  occur  in  the  recovery  of  rents 
where  the  demises  are  not  by  deed,  be  it  enacted  that  it  shall  and 
may  be  lawful  to  and  for  the  landlord  or  landlords,  where  the  agree- 
ment is  not  by  deed,  to  recover  a  reasonable  satisfaction  for  the  lands, 
tenements  or  hereditaments  held  or  occupied  by  the  defendant  or 
defendants,  in  an  action  on  the  case,  for  the  use  and  occuj)ation  of 
what  was  .so  held  or  enjoyed ;  and  if  in  evidence  on  the  trial  of  such 
action  any  parol  demise  or  any  agreement  (not  being  by  deed) 
whereon  a  certain  rent  was  reserved  shall  appear,  the  plaintiff  in 
such  action  shall  not  therefore  be  nonsuited,  but  may  make  use 
tliereof  as  an  evidence  of  the  quantum  of  the  damages  to  be 
recovered."  It  is  clear  after  the  decision  in  Elliott  v.  Rogers,  that 
"  agreement "  here  must  be  read  as  equivalent  to  "  instrument  of 
demise,"  and  not  to  an  agreement  for  a  demise  as  the  term  would 


{g)  See  Birch  v.  Tfright,  1  T.  R.  378, 
387  ;  1  R.  R.  223  ;  see,  too,  the  judgment 
in  Beverley  v.  Lincoln  Gaslight  and  Coke 
Co.,  6  A.  &  E.  829,  p.  839,  n.  ;  and 
Gibson  v.  Kirk,  1  Q.  B.  850,  855 ;  Church- 
ward V.  Ford,  2  H.  &  N.  446  ;  26  L.  J., 
Ex.  354. 

(/()  See  Jfarqicis  of  Canulrn  v.  Batterburi/, 
5  C.  B.,  N.  S.  808  ;  7  Id.  864 ;  28  L.  J., 
C.  P.  335  ;  Levy  v.  Lewis,  6  C.  B.,  N.  S. 
706  ;  9  Id.  872  ;  30  L.  J.,  C.  P.  141— Ex. 
Ch. 


(0  Hellirr  v.  Sillcox,  19  L.  J.,  Q.  B. 
295,  explained  in  Churchward  v.  Ford,  2 
H.  &  N.  440,  449,  450 ;  see  also  llolford  v. 
JIatch,  I  Dougl.  183  ;  Marwood  v.  Waters, 
13  C.  B.  280  ;  Hall  v.  Burgess,  5  B.  &  C. 
332 

Tk)  Smith  V.  Eldridge,  15  C.  B.  236  ; 
Smith  V.  Twoart,  2  M.  &  G.  841. 

(/)  See,  for  example,  Hickman  v.  Maehin, 
4  H.  &N.  716. 

(w)  EUiott  V.  Rogers,  4  Esp.  59  ;  see,  too, 
Bannister  v.  Usborne,  Peake,  Ev.  242. 
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now  be  used.  A  landlord  will  also  he  entitled  to  sue  for  compensa-  Ch.XIV.  s.  i. 
tion  for  the  use  and  occupation  of  his  property  where  a  lease  is  not  ^^"/"'f/^^f/^i 
executed  by  the  lessor,  but  the  lessee  enters  and  enioys  the  property  a  *■*,  and  when 

it  ClTtSCSS 

during  the  term,  as  there  is  in  such  a  case  in  truth  no  demise  {n).   '- — 

Even  a  lease  under  seal,  delivered  formally  as  a  deed  but  not 
intended  to  operate  as  such  until  the  tenant  pays  100/.  for  fixtures, 
&c.,  or  performs  some  other  condition,  will  be  considered  only  as  an 
escrow,  and  will  not  prevent  an  action  for  use  and  occupation  (o). 

To  entitle  a  man  to  this  compensation  there  must  have  been  some  Action  not 
tenancy,  express  or  implied,  between  the  plaintiff  and  the  defendant  where  Defen- 
during  the  period  in  respect  whereof  the  compensation  is  claimed,  *^^'^1^  occupied 
and  it  is  not  enough  that  the  plaintiff  was  really  entitled  to  the  another  Per- 
property  (j*.)).     For  example,  where  the  defendant  occupied  as  tenant  ^'vTOn^ijoer 
to  another  person,  from  whom  he  obtained  the  possession  {q),  or  as 
a  mere  wrongdoer  or  wilful  trespasser  (r),  no  such  action  could  be 
maintained. 

A  lessee  who  has  never  entered  to  take  possession  as  tenant  (.s),  or  Nor  before 
an  assignee  of  the  term  who  has  never  entered  to  take  possession  as  Lessi^  or     ^ 
such,  will  not  be  liable  to  an  action  for  use  and  occupation  (;'),  as  the  Assignee. 
tenant  in  such  cases  has  a  mere  interesse  termini.     Entry,  however, 
by  one  of  several  persons  jointly  entitled  will  suffice  to  render  all 
liable  (?^).      So  a  husband  is  not  liable  to   an   action  for  use  and 
occupation  to  pay  for  the  enjoyment  of  a  house  by  his  wife  (hon  sola  ; 
such  occupation  not  having  been  by  him,  nor  at  his  request  {x). 

It  has  once  been  held,  that  an  action  for  use  and  occupation  will  When  the 
not  lie  where  the  iitle  is  in  dispute,  ejectment  being  the  proper  dispute  ^^ 
remedy.  This  was  decided  in  a  case  before  the  Court  of  King's 
Bench  by  Lord  Kenyon,  C.J.,  wherein  the  action  was  brought 
against  the  tenant  for  rent,  while  the  heu'  at  law  and  a  devisee  were 
contesting  then-  right  to  the  premises  {y).  But  it  is  to  be  observed 
that  the  ejectment  could  not  be  maintained  in  such  case,  either  by  the 
heir  or  the  devisee,  because  the  outstanding  term  in  the  defendant 
would  afford  a  complete  defence  to  such  action,  and  it  may  be  now 

(m)  See  Pitman  v.  Woodbunj,  3  Exch.  4  ;  N.  S.  706  ;  9  Id.  872  ;  and  note  (A),  ante. 
Swatman  y.  Ambler,  8  Exch.  72;    How  v.  (.*)  Edge   v.    Strafford,    1    C.    &   J.   391 

Greek,  3  H.  &  C.  391  ;   34  L.  J.,  Ex.  4.  398  ;   Loire  v.  Hoss,    5  Exch.    553.      See, 

(o)   Giidrjron  v.  Bessdt,  6  E.   &  B.  98G  ;  also,  Townc  v.  B' Hcmrich,  13  C.  B.  892  ; 

MiUcrship  V.  Brookes,  5  H.  &  N.  797.  22  L.  J.,  C.  P.  219  ;    WooUey  v.   Watiing, 

{p)  Marquis   of  Camden    v.    Butterbury,  7  C  &  P.  610  ;  Jones  v.  Reynolds,  Id.  335  ; 

supra  (/()  and  infra  {q).  4  A.  &  E.  805. 

{q)   Cripps  V.   Blank,  9  D.    &  E.   480  ;  {t)  Sow   v.   Eenneft,    3   A.   &  E.    659  ; 

Marquis  of  Camden  v.  Baltey-buri/,  5  G.  B.,  Lowe    v.    Ross,    5    Exch.    556;    Jones    v 

N.  S.  808  ;  7  Id.  864  ;  28  L.  J.,  C.  P.  335  ;  Reynolds,  7  C.  &  P.  335. 
Churchward  \.  Ford,  2  H.  &  N.  446.  \h)  Electric  Tcleqraph  Co.  v.  Moore,  2  F. 

(r)    Tew   V.    Jones,    13    M.    &   W.    12  ;  &  F.   363.     See,  too,  Glen  v.  Bungey  and 

Turner  v.  Cameron''s  Coalbrook  Steam  Coal  Another,  4  Ex.  61. 

Co.,   5   Exch.   932  ;    Churchward  v.   Ford,  {x)  Richardson  v.  Hall,  1  Brod.  &  B.  50. 

supra.     See,  too,  Levy  v.  Lewis,  6  C.  B.,  [ij]  MS.  Hil.  T.  27  Geo.  3. 
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Cii.xiv.  s.  1.  taken  to  be  tho  laAv  that  the  proper  remedy  is  by  distress  (s),  or  by 
^paitoif hc^a'i  f^ction  foi  rent,  or  for  use  and  occupation  (according  to  the  nature  of 
it  if,  ami  when  the  demise)  for  the  rent  {a) .      Indeed  it  not  unf requently  happens  in 

actions  for  use  and  occupation  that  the  plaintiff's  title  to  the  rent,  as 

reversioner  or  otherwise,  is  the  very  point  to  be  decided  {h) . 


Sect.  2. — B//  whom  an  AcfioN  is  maintainable. 


By  "the 
Landlord  or 
Landlords." 


The  Distress  for  Eent  Act,  1737  (11  Geo.  2,  c.  19),  s.  14,  autho- 
rizes "  the  landlord  or  landlords  "  to  maintain  an  action  on  the  case 
for  use  and  occupation  (c),  and  this  agrees  with  the  common  law  in 
actions  of  debt,  and  now  applies  to  all  actions  for  use  and  occupation. 
In  order,  therefore,  to  recover  this  compensation  the  plaintiff  must 
show  that  he  is  landlord  of  the  defendant  in  respect  of  the  premises 
held  or  occupied  by  him.  It  is  not  sufficient  that  the  plaintiff  has  a 
good  legal  title  to  the  property  which  w^ould  enable  him  to  maintain 
ejectment ;  but  some  possession  or  enjoyment,  such  as  to  amount  to 
a  letting  at  least  by  implication,  must  be  proved  (d).  Therefore  the 
owner  of  land  cannot  recover  this  compensation  against  a  mere 
wrongful  trespasser  (e),  nor  against  a  person  who  occupied  as  tenant 
Any  Tenancy  to  another  person  from  whom  he  obtained  the  possession  (e) .  But  any 
tenancy,  or  agreement  for  a  tenancy,  as  between  the  plaintiff  and  the 
defendant  (coupled  with  entry  or  possession  thereunder)  is  sufficient, 
ex.  (jr.,  a  mere  tenancy  at  will  (/'),  or  even  a  tenancy  on  sufferance  {g). 
But  a  mortgagor  who  remains  in  possession  by  the  permission  or 
sufferance  of  the  mortgagee  is  not  a  tenant  to  the  mortgagee  (even 
at  will  or  at  sufferance),  so  as  to  render  him  liable  to  an  action  for  use 
and  occupation  (//).  A  mere  contract  for  a  lease,  whether  oral  or  in 
■writing,  coupled  with  proof  of  an  entry  thereunder  by  the  defendant, 
is  sufficient  (/),  notwithstanding  it  may  be  void  and  inoperative  as  a 
lease  in  regard  to  the  term  of  years  therein  mentioned  {k). 


sufficient. 


(2)  Lloyd  V.  Bavics,  2  Exch.  103  ;  Moss 
V.  Gallimore,  1  Doug.  279 ;   1  Sm.  L.  C. 

{a)  See,  for  instance,  liuivson  v.  Eicl-e, 
7  A.  k  E.  451  ;  Voller  v.  Carter,  4  E.  &  B. 
173. 

{b)  See  Jlichnan  v.  Much  hi,  4  H.  &  N. 
716  ;  Fursdon  v.  Clogg,  10  M.  &  W.  r)72  ; 
Cornish  V.  ScarcU,  8  B.  &  C.  471 ;  32  R.  R. 
44")  ;  Fhillips  v.  Pcarce,  h  B.  &  C.  433  ; 
29  R.  R.  284  ;  Steele  v.  Mart,  4  B.  &  C. 
272 ;  28  R.  R.  256  ;  Rawson  v.  Eiclce,  7 
A.  &  E.  451  ;   Selby  v.  Browne,  7  Q.  B.  620. 

(r)  Ante,  p.  600. 

{(/)  Cripps  V.  Blank,  9  D.  &  R.  480  ; 
Marquis  of  Camden  v.  Batterbury,  5  C.  B., 
N.  S.  808;  7  Id.   864;  28  L.  J.,   C.  P. 


335  ;  Turner  x.  Ca>neron''s  Coalbrook  Steam 
Coal  Co. ,  5  Exch.  932  ;  C/i  urehward  v.  Ford, 
2  H.  &  N.  446. 

(r)  Few  V.  Jones,  13  M.  &  VV.  12  ;  Turner 
V.  Cameron's  Coalbrook  Steam  Coal  Co.,  and 
Churchward  \.  Ford,  supra. 

(/')  Howard  \.  Shaw,  8  M.  &  W.  118. 

(//)  Alford  V.  Viekery,  1  Car.  &  M.  280  ; 
per  Parke,  J.,  Jennery.  Clegg,  1  Moo.  & 
Rob.  213 ;  Bayley  v.  Bradley,  5  0.  B.  396. 

{/()  Moss  V.  Gallimore,  1  Doug.  283 ;  1 
Smith,  L.  C. ;  Trent  v.  Hunt,  9  Exch.  14, 
22  ;  Jolly  v.  Arbuthnot,  28  L.  J.,  Ch.  547, 
550. 

(j)  See  Walsh  v.  Lonsdale,  ante,  p.  97. 

(/.•)  De Medina  v.  Folson,  Holt,  N.  P.  C.  47. 
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A  surviving  lessor  may  sue  in  his  own  name  for  use  and  occupation  Ch.  XIV.  s.  2. 

had  subsequent  to  the  death  of  his  co-lessor  (I),  and  to  recover  any  UaeandOccu- 

.                 .        .                    .  pation  {by 

rent  which  became  due  in  the  lifetime  of  his  co-lessor  he  may  sue  as  whom  main- 

,     K  tahiable). 

survivor  (wr 


We  have  seen  that  rent  is  strictly  incident  to  a  reversion,  but  ^yasurvn-mg 
where  a  tenant  has  sub-let  at  a  rent  for  his  whole  term,  and  therefore  ^y  Lessee 
has  in  effect,  though  not  in  words,  assigned  his  term,  he  may  still  who  has  sub- 
recover  the  amount  agreed  as  rent  from  the  sub-tenant  as  a  compen-  whole  Term, 
sation  for  the  use  and  occupation  of  the  premises  {ii) ,  as  may  also  his 
legal  personal  representative  (o) .     And  this  was  extended  in  Lev//  v. 
Lett' is  (p)  to  a  case  where  the  tenant  sub-letting  was  himself  only 
liable  to  his  landlord  for  use  and  occupation.     In  that  case  a  lessee 
had  sub-let   for  his  whole  term,  and  upon  the  expiration  of  both 
demises,  the  sub-lessee  applied  to  the  superior  landlord  to  become 
his  tenant,  but  such  landlord  declined  and  referred  him  to  the  lessee 
as  being  his  tenant ;  and  the  sub-lessee  continued  to  occupy  as  before. 
It  was  held,  in  an  action  by  lessee  against  sub-tenant  for  the  sub- 
sequent use  and  occupation,  that  there  was  evidence  to  go  to  the 
jury  from  which  they  might  infer  an  agreement  by  the  defendant 
to  pay  the  plaintiif  for  such  use  and  occupation ;  especially  as  after 
the  commencement  of  such  action  the  superior  landlord  had  received 
rent  from  the  plaintiff  for  the  occupation  subsequent  to  the  expira- 
tion of  his  lease  ( p) .      And  a  similar  decision  was  come  to  in  the  By  substi- 
case  of  Green  v.  London  Cemetery  Co.  (</),     There,  a  person  having  tinted  Lessee, 
an  agreement  for  a  lease  to  himself,  sub-let  part  of  the  premises,  and 
then    agreed  that  the  please  should    be    granted   to   another   person, 
instead  of  himself,  which  was  accordingly  done  :  it  was  held,  that  the 
substituted  lessee  might  maintain  an  action  for  use  and  occupation 
against  the  sub-tenant  for  the  current  quarter's  rent  which  afterwards 
became  due. 

The  right  to  compensation  will  not  be  defeated  by  a  subsequent  Effect  of 
mortgage  of    the  landlord's  interest  (r),  nor  by  the  existence  of  a  j^ort^a^eb 
previous  mortgage,  unless  the  mortgagee  has  compelled  the  tenant  Landlord, 
under  threat  of  ejectment  to  pay  to  him  the  sum  which  would  liave 
been  due  (s),  in  which  case,  however,  he  still  remains  tenant  to  the 
mortgagor  {t) . 

If  a  landlord  has  taken  proceedings  to  eject  his  tenant  and  recovered  Effect  of 
judgment,  the  after  attornment  creates  a   new  relation  of   landlord  having 

elected. 
(;)    Wheatley  v.  Boyd,  7  Exch.  20.  (o)  Baker  v.  GostUng,  supra.  ^ 

\m)  Israel  Y.  Simmons,  2  Stark.  R.  35G  ;  (p)  Levy  v.  Lewis,  6  C.,B.,  N.  S.  70G  ; 

see  also   Cox  v.  Knight,  18  C.  B.  645  ;  2.5  28  L.  J.,  C.  P.  304 ;  9  C.  B.,  N.  S.  872. 

L.  J.,  C.  P.  314.  {q)  Green    v.    London    Cemetery    Co.,    9 

(«)  Baker  v.  GostUng,  1  Bing.  N.  C.  19  ;  C.  &  P.  6. 

Follock  V.  Stacey,  9   Q.  B.   1033 ;  Levy  v.  (>•)  See  ante,  p.  59. 

Lewis,  6  C.  B.,  N.  S.  706  ;  and  see  Beard-  (s)  Id. 

man  v.    Wilson,  L.  E,.,  4  C.  P.  57,  and  [t)  See  Wheeler  v.  Branscombe,   5  Q.   B. 

p.  292,  note  (o),  ante.  373. 
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Cii.  XIV.  s.  2 
Ihc  and  Occu- 
pation {by 
whom  >nain- 
tai/iaUr). 

Corporations 
agrsreorate. 


Incumbent. 


By  Church- 
wardens and 
Overseers. 


By  Trustees 
or  Cestui  que 
Trust. 


By  Cestui 
que  Trust. 


and  tenant  between  tlie  parties,  and  the  landlord  will  theneefoi'tli 
be  entitled  to  compensation  for  the  use  and  occupation  of  the 
premises  {u). 

Where  a  corporation  aggregate  has  demised  by  parol  or  by  instru- 
ment not  under  seal,  it  cannot  recover  rent  on  the  demise,  as  it  has  no 
power  to  demise  except  by  deed ;  but  if  the  tenant  has  entered  into 
possession  of  the  property,  the  corporation  may  recover  compensation 
for  the  use  and  occupation  of  the  same  (.r) . 

An  incumbent  whose  living  has  been  duly  sequestered  cannot 
recover  anything  for  the  subsequent  use  and  occupation  of  the  glebe 
lauds,  because  such  occupation  is  not  by  his  permission  or  sufferance, 
but  by  that  of  the  bishop  (y) .  The  sequestrator  holds  merely  as 
bailiff  of  the  bishop  (~). 

Chiu-chwardens  and  overseers  may  recover  compensation  for  the  use 
and  occupation  of  parish  property  demised  by  their  predecessors,  but 
vested  in  them  as  a  quasi  body  corporate  by  59  Geo.  3,  c.  12,  s.  17  (a), 
imless  the  property  be  vested  in  trustees  (b) ;  and  this  will  apply  to  all 
the  buildings,  lands  and  hereditaments  belonging  to  the  parkh,  not 
merely  where  the  rents  and  profits  are  applicable  to  the  relief  of  the 
poor,  but  where  they  are  applicable  to  those  purposes  for  which  church 
rates  are  levied  {c).     It  does  not  extend  to  copyholds  [d). 

If  the  occupation  took  place  partly  in  the  time  of  the  plaintiff's 
predecessors  in  office,  and  by  their  permission,  the  statement  of  claim 
sliould  be  framed  accordingly  {e) . 

Prior  to  the  Judicature  Act,  it  was  clear  that  a  cestui  que  trust  who 
did  not  actually  demise,  or  let  the  tenant  into  possession,  could  not 
maintain  an  action  for  use  and  occupation,  as  no  tenancy  would  be 
implied  under  a  party  who  has  not  the  legal  estate  (/). 

Now,  however,  when  all  equitable  interests  are  recognized,  a 
cestui  que  trust  could  sue,  but  it  is  not  likely  that  it  is  a  course  that 
will  be  often  followed,  as  it  is  specially  provided  {g)  that  trustees 
represent  their  beneficiaries. 

If  the  original  lessor  be  dead,  but  the  tenant  has  recognized  the 
title  of  a  cestui  que  trust  named  in  his  will,  and  paid  rent  to  him,  the 
tenant  cannot  afterwards  dispute  the  title  of   the  cestui  que  trust, 


[u)  Newport  V.  Hardy,  2  D.  &  L.  291. 

{x)  Per  Lord  Ellenborough,  in  Bean 
and  C.  of  Eochcstcr  v.  Pierce,  1  Camp. 
466  ;  and  see  Ecclesiastical  Commissioners  v. 
Merral,  L.  E.,  4  Ex.  162. 

(y)  Tou-cllr.  Hibbcrt,  U  Q.  B.  129. 

\z)  Harding  v.  Hall,  10  M.  &  W.  42. 

{a)  Jf'ardv.  Clarke,  12  M.  &  W.  747; 
1  D.  &  L.  1027 ;  see  also  Hardon  v. 
Hcskrth,  4  H.  &  N.  17o  ;  28  L.  J.,  Ex. 
137. 


{h)  See  Boe  d.  Jackson  v.  Ifiley,  10 
B.  &  C.  885 ;  explained  in  AUason  v. 
Stark,  2  A.  &  E.  255  ;  see,  too,  Cantrell  v. 
The  Windsor  Union,  4  Bing.  N.  C.  348. 

((•)  Doe  d.  Jackson  v.  Kiley,  supra. 

[d]  1)06  d.  Bailey  v.  Foster,  3  C.  B.  215  ; 
In  re  Paddington  Charities,  8  Sim.  629. 

(e)  Hardon  v.  Hesketh,  4  H.  &  N.  175. 
(/)  Howe  V.    Scarrott,    and     Sharp    v. 

Scirrott,  4  H.  &  N.  723 ;  29  L.  J.,  Ex. 
275 

[g)  K.  S.  C,  Ord.  XVI.,  r.  8. 
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supposing  the   attornment    not    to    have    been    procured    by   any  Ch.  XIV.  s.  2. 

fraud  (70.  UseandOccu- 
\    '                                                                                       _                        ^  pation  {by 

An  auctioneer  cannot  generally  maintain  an  action  for  the  use  ivhom  main- 

and  occupation  of  lands  let  by  auction  on  behalf  of  the  owner,  but  '- — 

the  action  should  be  brought  in  the  name  of  the  owner  (?),  although  Auctioneer, 
if  a  contract  of  letting  be  made  with  him  individually,  he  may  sue  for 
the  rent  as  agreed  {k) . 


Sect.  3. — Against  icJwm  Action  of  Use  and  Occupation  maintainahle. 
The  words  of  the  Distress  for  Rent  Act,  1737  (11  Greo.  2,  c.  19),  Lessee  who 
s.    14,    are    in    the   alternative,    "  held   or   occupied "  — "  held   or  oc'upydS-hTg 
enjoyed  "(/).     This  has  frequently  been  specially  noticed  (;/i).     If,  the  Term, 
therefore,  the  lessee  has  once  entered  to  take  possession  as  tenant,  and 
the  term  has  commenced,  he  will  be  deemed  "  to  hold  "  during  the 
continuance    of   the   term,    and    until    it    be   legallij   determined  by 
effluxion  of   time,    notice   to  quit,   surrender,    merger  or  otherwise, 
whether  he  continue  "  to  occupy  "  by  himself  or  his  sub-tenants,  or 
not  (y?).      The  principle  is,  that  a  constructive  hoklinrj  or  occupation 
as    tenant   is   sufficient    after    entry,    without    actual    occupation,    or 
enjoyment  (0).     For  example,   where   a   tenant  from   year  to   year 
under  a  parol  demise  assigned  all   his   term  and   interest,  but  the 
landlord  did  not  accept  such  assignee  as  his  tenant :  held  that  the 
tenant  might  be  sued  for  use  and  occupation  {p).     But  it  would  be 
a   misdirection  to  tell   the  jury   that   a   constructive   occupation   is 
sufficient,    before    an    actual   entry  to  take  possession,   and  without 
explaining  the  meaning  of  a  "constructive  occupation  "  [q). 

In  accordance  therefore  with  this  principle  of  constructive  occupa-  Lessee  who 
tion,  it  has  been  decided  that  a  lessee  who  has  sub-let  the  demised  ^^^  sub-let. 
premises  may  be  sued  for  use  and  occupation,  for  he  holds  the 
premises  as  tenant,  and  occupies  them  by  his  sub-tenant  (r).  In 
such  case  the  sub-tenant  is  not  liable  to  tlie  original  lessor  (s).  But 
if  the  landlord,  with  the  consent  of  the  tenant,  accept  the  sub- 
tenant, or  a  new  tenant  {t),  as  his  tenant,  and  receive  rent  from  him 

(A)  Bolhy  V.  lies,   11  A.   &  E.  335  ;  52  (o)  Fincro  v.  Jadsoit,   6  Bing.  206,  211  ; 

R.  R.   364  ;  Boe  d.  Marlon-  v.  Tfiffffiiis,  4  8  L.  J.,  C.  P.  19  ;   31   R.   R.    388;   Smith 

Q.  B.  367.  V.    Ticoart,    2   M.    &   G.   841  ;  Af/.-iiis  v. 

(/)  Evaxs  V.  Hvans,  3  A.  &  E.  132.  Humphrey,  2   C.  B.  6.54  ;   3   D.  &  L.  612  : 

{/.■)  Fisher  V.  Mnrsh,  G  B.  &  S.  411  ;   34  Follock  v.  Sfaco/,  9  Q,.  B.  1033  ;    Qoniaii  v. 

L.  J.,  Q.  B.  177  ;   12  L.  T.  604  ;  13  W.  R.  Hartley,  suin-a. 

834.  (p)  Shine  v.  Fillon,  1   Ir.   Com.  L.  R. 

{I)  Ante,  p.  600.  277  ;   15  W.  R.  847- 
\m)  Fincro  v.  Judson,  6  Bing.  206,  211  ;  {q)   Toivne  v.  irHeinrich,  13  C.  B.  892; 

8   L.  J.,  C.  P.  19  ;   31   R.  R.  388  ;  Smith  22  L.  J.,  C.  P.  219. 

V.  Twoart,  2  M.  &  G.  842.  {r)  See    TVaring  v.    Einy,    8  M.    &  W. 

{n)  See  Bessell  v.  Landsberg,    7    Q.    B.  571. 

638;   Cannan  v.  Hartley/,  9  C.  B.  634;   19  (,s)  See  Ilolford  \.  Hatch,  1  Doug.  183. 

L.   J.,    C.    P.,    323:   Pollock-  v.    Staccy,    9  (t)    Walls    v.    Atcheson,    3    Bin?.    462; 

Q.  B.  1033.  HallY.  Bnryess,  5  B.  &  C.  332. 
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Cn.  XIV.  s.  3. 

Z^sc  and  Occu- 
pation {against 
tvhom  Main- 
tainable). 


Lessee  ■who 
holds  over. 


Tenant  liable 
for  holding 
over  of  Sub- 
tenant. 
Ibhs  V.  Rich- 
ardson. 


or  distrain  Tipon  him  for  rent  duo  from  him,  he  cannot  afterwards 
sue  the  original  tenant  for  use  and  occupation  {u).  If  the  landlord 
merely  consent  to  accept  of  the  sub-tenant  without  exonerating  the 
original  tenant,  it  has  been  held  by  Erie,  J.,  that  that  is  not 
sufficient  {x). 

A  lessee,  or  his  assignee,  who  holds  over  after  his  term  or  tenancy 
has  expired  or  been  duly  determined,  is  liable  for  subsequent  use 
and  occupation,  provided  the  landlord  has  acted  so  as  to  raise  a 
presumption  of  a  continued  tenancy,  and  not  an  intention  to  treat 
the  tenant  as  a  mere  trespasser  (y) .  But  if  a  party  takes  premises 
for  a  certain  time  and  holds  over,  he  does  not  thereby  necessarily 
become  tenant  from  year  to  year,  unless  something  occurs  to  show 
the  existence  of  such  new  contract  (s).  For  instance,  where  a 
tenancy  from  year  to  year  has  been  determined  by  a  regular  notice 
to  quit,  the  mere  accidental  detention  of  the  key  by  the  tenant  (who 
has  quitted  the  premises  and  removed  his  goods)  for  two  days  beyond 
the  expiration  of  the  term,  does  not  amount  to  any  evidence  of  use 
and  occupation,  so  as  to  make  him  liable  for  another  quarter  {a).  It 
is  a  question  for  the  jury  whether  a  mere  holding  over,  or  the 
creation  of  a  new  tenancy  between  the  parties,  was  intended  {b). 

It  is  the  duty  of  a  tenant  on  the  expiration  of  his  term  to  deliver 
up  possession  of  the  demised  premises  to  his  landlord,  free  from 
incumbrances  created  by  the  tenant  (c).  Therefore,  if  any  sub-tenant 
refuse  to  quit  possession  at  the  end  of  the  term,  the  tenant  will  con- 
tinue liable  for  use  and  occupation  so  long  as  his  sub-tenant  holds 
over,  but  no  longer  ((/).  When  premises  are  let  for  a  certain  term 
to  A.  and  B.,  and  A.  holds  over  after  the  expiration  of  the  term, 
with  B.'s  assent,  both  are  liable  in  an  action  for  use  and  occupation 
so  long  as  A.  continues  to  occupy,  but  no  longer  (e)  ;  but  if  either 
of  them  holds  over  without  the  other's  assent,  the  latter  will  not  be 
liable  (/).  It  may  be  "well  to  call  attention  to  one  case,  that  of 
Waring  v.  King  (g) ,  in  which  the  decision  was  based  on  the  ground 
that  tlie  conduct  of  the  defendants  amounted  to  an  exercise  of  the 
option  (given  them  by  their  lease)  to  continue  tenants  for  a  longer 


(m)  Thomas  v.  Cooh;  2  B.  &  A.  119  ;  20 
E.  R.  374  ;  and  see  Harding  v.  Crethorn, 
1  Esp.  57  ;  5  R.  R.  719. 

(.1-)  Dawson  v.  Lamb,  3  C.  &  K.  269. 

{)/)  Harding  v.  Crethorn,  1  Esp.  .'J7  ;  5 
R.  R.  719;  Bayley  v.  Bondley,  5  C,  B. 
396  ;  Bishop  v.  Howard,  2  B.  "&  C.  100  ; 
1  L.  J.,  K.  B.  243  :  26  R.  R.  291  ;  Davis 
V.  Morgan,  4  B.  &  C.  8  ;  28  R.  R.  193  ; 
Waring  v.  King,  8  M.  &  W.  571. 

(z)    Waring  v.  King,  8  M.  &  \V.  571. 

(«)  Gray  v.  Bompas,  11  C.  B.,  N.  S. 
620  ;  post,  Ch.  XX. 


(b)  Per  Lord  Denraan,  Jones  v.  Shears, 
4  A.  &E.  832. 

(c)  Per  Lord  Kenyon,  in  Harding  v. 
Crethorn,  1  Esp.  57  ;  5  R.  R.  719  ;  and 
see  post,  Ch.  XX. 

{d)  Ibbs  V.  Richardson,  9  A.  &  E.  849  ; 
1  P.  &  D.  651  ;  8  L.  J.  (N.  S.),  Q.  B. 
126  ;  48  R. R.  725. 

{e)  Christy  v.  Tancred,  7  M.  &  W.  127  ; 
9  Id.  438  ;  12  Id.  316,  S.  C. 

(/)  Draper  v.  Crofts,  15  M.  &  W.  166. 

{g)    Waring  v.  King,  8  M.  &  W.  571. 
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period  than  the  original  term  for  wliich  the  property  was  leased.  Ch.XIV.  s.  3. 
In  that  case  the  defendants  took  certain  premises  of  the  iilaintiff  for  ^seandOccu- 

.  ^  2^ation  [against 

nme  months,  at  a  certain  rent,  with  the  option  at  the  end  of  that    ivhom  mam- 
time  of  taking  a  lease  for  seven,  fourteen,  or  twentj-one  years ;  but  — "^"^      

before  the  expiration  of  the  nine  months  the  defendants  let  the 
premises  to  a  company  for  six  months,  who  actually  occupied  them 
for  that  period :  held,  that,  at  the  end  of  a  year  from  the  expiration 
of  the  nine  months,  the  defendants  were  liable  to  the  plaintiff  in  an 
action  for  use  and  occupation  for  a  year's  rent. 

By  issuing  and  serving  a  writ  in  ejectment,  the  claimant  elects  to  Lessee,  after 
treat  the  defendants  therein  named  as  trespassers,  on  and  from  the  q^  Eviction"* 
day  mentioned  in  the  writ :  and  he  cannot  sue  them  as  tenants  for  not  liable, 
use  and  occupation  subsequent  to  that  day  {//).     But  the  rent  which 
became  due  before  the  day  mentioned  in  the  writ  of  ejectment  may 
be  recovered  in  an  action  for  use  and  occupation  (where  the  demise 
was  not  by  deed),  notwithstanding  the  proceedings  in  ejectment  (/). 
The  remedy  for  the  occupation,  &c.  on  and  subsequent  to  the  day 
mentioned  in  the  writ,  is  by  an  action  for  mesne  profits,  &c.  (k),  or 
for  double  value  under  the  Landlord  and  Tenant  Act,  1730  (4  Geo.  2, 
c.  28)  (/),  but  not  for  double  rent  under  the  Distress  for  Eent  Act, 
1737  (11  Greo.  2,  c.  19),  s.  18  (w).     A  lessee  who  has  been  turned 
out  of  possession  by  the  landlord  is  not  liable  for  subsequent  use 
and  occupation  (>?)  ;  but  where  the  landlord  of  apartments  forcibly 
ejected  an  offensive  man  left  in  possession  by  the  tenant,  it  was 
held,  that  it  was  a  question  for  the  jury  whether  it  was  done  for  the 
purpose  of  depriving^the  tenant  of  his  possession,  or  merely  to  get 
rid   of    the   offensive    person   who    had    misconducted    himself  (o) . 
Eviction  from  part  is  in  law  eviction  from  the  whole  of  the  demised  Effect  of 
premises,  so  as  to  operate  as  a  suspension  of  the  whole  rent  while  ^^i^^ioii  from 
the  eviction  lasts  ;  nor  is  the  tenant   if   he  continue  in  possession 
of  the   residue  liable  for   use   and   occupation   in   respect   of   such 
residue  (7^). 

A  lessee,  against  whom  a  judgment  in  ejectment  has  been  obtained 
by  a  third  person,  and  who  has  been  turned  out  of  possession  under 

(h)  Birch  V.    Wright,    1  T.  E.   378  ;   1  (o)  Henderson  v.  Mears,  1  F,  &  F.  636  : 

R.  II.  223  ;  Jones  v.  Carter,  15  M.  &  W.  03  L  J     Q   B   305 

718  ;  Franklin  v.  Carter,  1  C.  B.  750  ;  3  "       ••,'*•• 
D.  &L.  213.  (;;)    Upton   v.    Toionend,    17    C.    B.    65, 

(i)  Birch   v.    Wright,    1   T.   K.    378  ;    1  citing  Smith  v.  Raleigh,  3  Camp.  513  ;    14 

E,.  R.  223.  R.   It.   829,  where,  however,  the  tenant 

[k)  Id.  378,  387  ;  and  see  Rules  of  the  gave  up  the  keys.     Stokes  v.  Cooper,  cited 

Supreme  Court,  App.  A.,  Part  II.,  sect.  4.  in    the    note    to    Smith   v.    Raleigh,    and 

{I)  Souhhg  V.   Ncving,   9    East,    310  ;   9  relied  on  in  former  editions  of  this  work 

R.  R.  567  ;  post,  Ch.  XX.  for  the  tenant's  continuing  liability  for  a 

(;h)   Souhby  v.  Keving,  supra.  retained    residue    is,    as    pointed    out   in 

(«)  Trcntice  v.  Elliott,  5  M.  &  W.  606  ;  Reeve  v.  Bird,   1   C,  M.    &   R.   36,   and 

7  Dowl.  819  ;  Selbij  v.  Browne,   7   Q.  B.  Jlufchinson    v.    Taylor,   L.    T.    N.,    14th 

620.  June,  1884,  bad  law. 
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Chap.  XIV. — Use  A^'D  Occupation. 


Cu.XIV.s.3. 

Use  and  Occu- 
pation {af/ainst 
whom  Ilia  ill - 
taiiiahlf). 


Substituted 
Tenant. 


Assignee  of 
Term. 


Executors  or 
Adminis- 
trators. 


Trustee  in 
Bankruptcy. 


a  writ  of  habere  facias  possessionem,  or  wTio,  to  avoid  being  so 
turneLl  out,  has  attorned  and  become  tenant  to  the  claimant  in  the 
ejectment,  is  not  liable  to  Ids  lessor  for  use  and  occupation  sub- 
sequent to  such  eviction  or  attornment,  for  the  occupation  is  then  by 
permission  of  the  ejector  and  not  of  the  original  lessor  {(f). 

When  a  new  tenant  has  been  substituted  with  the  mutual  consent 
of  all  parties,  the  landlord  may  sue  such  new  tenant  for  his  subse- 
quent use  and  occupation  (/•).  But  unless  such  substituted  tenancy 
has  been  created,  or  there  has  been  an  assignment  of  the  lease,  the 
landlord  should  sue  the  original  tenant,  and  not  another  person  who 
has  entered  into  possession  during  the  continuance  of  the  lease  («). 
After  paying  the  rent  the  original  tenant  will  have  a  remedy  over 
against  his  sub-tenant  either  for  use  and  occupation  or  for  money 
paid  to  his  use  (;*) . 

Assignees  of  a  void  lease  (not  duly  granted  pm^suant  to  a  power) 
who  have  paid  the  rent  reserved  during  the  term  therein  expressed  to 
be  granted,  and  have  subsequently  held  over,  are  liable  to  an  action 
for  use  and  occupation  {u). 

The  legal  personal  representatives  of  a  deceased  tenant  are  not 
liable  personally  as  assignees  of  the  term,  unless  they  have  entered  as 
such  to  take  possession  of  the  demised  premises,  the  purpose  for 
which  they  have  entered  being  a  question  of  fact  for  the  jury  {x)  ; 
and  for  all  such  use  and  occupation  subsequent  to  the  testator's  or 
intestate's  death,  they  must  be  charged  personally  and  not  in  their 
representative  capacity  {y). 

Further,  the  case  differs  from  that  of  assignees,  for  an  entry  by  one 
of  several  executors  will  not  eniu-e  as  an  entry  by  all  of  them  so  as  to 
render  them  jointly  liable  de  bonis  projviis  in  an  action  for  vise  and 
occupation  (:;).  When  an  executor  who  has  entered  is  sued  personally 
for  use  and  occupation,  he  may  show  that  his  occupation  was  as 
executor,  and  that  he  entered  in  that  character,  and  that  he  has  no 
assets,  and  that  the  value  of  the  land  is  not  equal  to  the  rent.  If  the 
land  yields  some  profit,  but  less  than  the  rent,  he  may  tender  before 
action  such  amount  of  profit,  and  plead  the  tender,  or  he  may  plead 
payment  of  the  amount  into  Court  (a). 

With  regard  to  the  liability  of  a  trustee  in  bankruptcy,  and  the 
position  of  a  bankrupt  tenant,  the  question  will  be  found  discussed  in 
an  earlier  chapter  (6) . 


{q)  Kervport  v.  Hardy,  2  D.  &  L.  921. 

()•)  rhipps  V.  Sculthorpe,  1  B.  &  A.  50  ; 
Davmn  V.  Lamb,  3  C.  &  K.  269.  But  not 
the  original  tenant :  Laurance  v.  Faux,  2 
r.  &  F.  435. 

(«)  Hyde  v.  Moakcs,  5  C.  &  P.  42. 

(t)  Bauson  v.  Lamb,  3  C.  &  K.  269. 

(«)  Beak  v.  Sanders,  3  Bing.  N.  0.  850. 


{x)  Remnant  v.  Bremridge,  8  Taunt.  191  ; 
19  R.  R.  495  ;  Kearsley'x.  Oxleij,  2  H.  & 
C.  896. 

(y)  Nixon  v.  Quinn,  2  Ir.  Com.  L.  R. 
248. 

{z)  Nation  v.  Tozer,  1  C,  M.  &  R.  172  ; 
cited  3  A.  &  E.  667. 

{a)  Patten  v.  Reid,  6  L.  T.  281,  Q.  B. 

(h)  Ante,  Ch.  VII.,  Sect.  11,  p.  303. 


Sect.  3.— Against  whom  Action  maintainable.  G09 

"We  have  seen  that  corporations  aggregate  may  recover  compensa-  Ch.  XIV.  s.  3. 
tion  for  the  use  and  occupation  of  theii-  property  ;  they  may  also  be  1^^^""^^^^^^^^^^^ 
liable  for  the  same  as  tenants  {c) ,  where  they  have  actually  used  and    ^'^f^ll^jjl^^' 
occupied   land,  for  a  corporate   purpose,  by  the  peiTaission  of   the 


owner  (r/).  But  as  they  cannot  bind  themselves  by  an  executory  aggregate!^^ 
contract,  not  under  then-  common  seal,  they  will  be  liable  for  use  and 
occupation  during  such  period  as  they  actually  occupy,  and  not 
afterwards  under  any  implied  tenancy  from  year  to  year  {e). 

Churchwardens  and  overseers,  if  in  occupation  of  land  not  rented  Church- 
for  parochial  purposes  alone  (and  therefore  not  protected  by  '59  Greo.  3,  Overseers. 
c.  12,  s.  12),  will  be  liable  personally  to  pay  for  the  same  (/). 

"We  have  seen  that  a  person  who  has  entered  into  possessio7i  under  a  Intended 
mere  agreement  for  a  lease,  which  has  never  been  granted,  is  liable  to 
be  sued  for  use  and  occupation  {g)  ;  therefore,  where  the  defendant  in 
expectation  of  a  lease  by  indenture,  which  he  had  agreed  to  take  from 
the  plaintiff,  procured  attornments  from  some  of  the  tenants  and 
received  rents  from  others,  it  was  held,  that  he  was  liable  for  use  and 
occupation  {h).  Where  the  defendant  was  let  into  possession  of 
premises  provisionally,  with  a  view  to  an  agreement  for  occupying 
them,  which  he  afterwards  refused  to  sign,  he  was  held  liable  to  pay 
for  the  period  of  the  occupation  (/).  But  where  the  defendant  entered 
under  an  agreement  for  a  future  lease,  which  it  afterwards  appeared 
the  plaintiff  was  unable  or  unwilling  to  grant,  the  defendant  was 
relieved  from  liability  to  an  action  for  use  and  occupation,  although 
he  had  received  some  of  the  rents  from  the  sub-tenants  (/.•). 

Where  the  vendee ^of  an  estate  sold  by  auction  or  otherwise  has  Intended 
been  suffered  to  enter  upon  and  hold  the  premises  while  the  title  was  ^*^  ^^^^" 
under  investigation,  and  the  contract  has  afterwards  been  determined 
for  want  of  title,  the  vendor  cannot,  on  these  grounds  only,  recover 
for  use  and  occupation,  although  the  jmy  find  that  the  occupation 
has  been  beneficial  (/)  :  or  that  he  has  received  rent  from  the  sub- 
tenants {in).  But  if  the  vendee  retain  possession  after  the  contract  for 
purchase  has  gone  off\  he  will  be  liable  for  the  subsequent  use  and 
occupation  (») . 

(c)  Bevcrkij  v.  Lincoln  GasVu/ht  and  Coke  736. 

Co.,  6  A.  &  E.  839,  843  ;  and  the  right  {(/)  Smith  v.   Eldridge,    15  C.   B.   23G  ; 

seems  to  have  been  assumed  in  Green  v.  Doices  v.  BoicUvff,  31  L.  T.  65. 

London  Cemetery  Co.,  9  C.  &  P.  6.  [h)  Neale  v.  Swind,  2  C.  &  J.  377. 

{d)  Loire  v.  London  and  Xort/i    Western  (i)   Coqqan  v.  TFarwiehr,  3  C.  &  K.  40. 

It.  Co.,  18  Q.  B.  632  ;  21  L.  J.,  Q.  B.  361  ;  (/.-)  RumbaU  v.   Wright,  1  C.  &  P.  589. 

3/"rt;-/.7(aw  V.  S^^«/o>-fl',  14  C.  B.,N.  S.  380,  [l]    Winterbottom   v.    Inrjhani,    7    Q.    B. 

Willes,  J.  611  ;  KirtUmd  v.  Foiinsett,  2  Taunt.  146  ; 

{e)  FinUiij  V.  Brintol  and  E.veter  R.  Co.,  Hrarn  y.    Tomlin,   Peake,  N.   P.   C.    192, 

7  Exch.  409  ;  see,  too,  Copper  Miners'  Co.  253  ;   3  R.  R.   684  ;    Corrigan  v.   Woods,  1 

V.  Fox,  16  Q.  B.  229.  Ir.  Com.  L.  R.  73  ;  15  W.  R.  318. 

(/)    Uthicatt  V.  Elkins,  13  M.  &  W.  772  ;  [m)   Rumhall  v.  Wright,  supra. 

and  see  Furnivnl  v.   Comnhrx,  5  M.  i<c  G.  («)  Ilouard  y.  Sha>r,  8  M.  &  W.  118. 

l.t.  39 
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CiiAr.  XIV. — Use  and  Occupation. 


Cu.XIV.s.  3. 

Cse  and  Occu- 
pation {against 
■IV  horn  III  a  in - 
taiuahlv). 

Vendor  re- 
maining in 
Possession 
not  liable. 


The  fact  that  the  vendor  remaius  in  possession  of  part  of  the 
property  after  the  execution  of  the  conveyance,  does  not  thereby 
make  him  a  tenant  to  the  purchaser  (even  at  sufferance),  nor  in  any 
way  liable  to  him  in  action  for  use  and  occupation.  The  purchaser's 
remedy  in  such  a  case  is  by  an  action  to  recover  possession  of  the 
land  and  mesne  profits  (o). 


Compensa- 
tion recover- 
able for  Use 
and  Occupa- 
tion of 
Incorporeal 
Propertj'. 


Sect.  4. — For  wJiat  kind  of  Propoii/  the  Action  in  maintainable. 

This  right  to  recover  compensation  for  use  and  occupation  is  not 
confined  to  land  and  houses,  or  the  like,  but  will  extend  to  any  here- 
ditament, corporeal  or  incorporeal :  such,  for  example,  as  a  fishery  ( p)  ; 
a  right  of  fishing  with  rod  and  line  {q)  ;  a  right  of  shooting  (r)  ;  and 
of  hunting  (s)  ;  a  mine  with  liberty  to  dig  (/)  ;  a  coal  pit  (u)  ;  a 
watercourse  and  weu-  (.r)  ;  a  way  {>/)  ;  tithes ;  a  pew ;  seats  in  a 
Jewish  synagogue  (;:)  ;  a  seat  in  a  house  to  view  a  procession ;  the 
saloon  of  a  theatre  with  a  right  to  supply  refreshments  (a)  ;  and  fur- 
nished or  unf ui'nished  lodgings  {b) . 


Form  of 
Indorsement 
of  Writ. 


Pleading's. 


Sect.  5. —  Writ  and  Pleadings. 

Much  of  the  learning  with  regard  to  actions  for  use  and  occupa- 
tions, which  under  the  former  system  of  pleading  was  of  groat  im- 
portance, has  become  obsolete  since  the  Judicatm'e  Acts  came  into 
force  in  1875.  The  old  form  of  words  is  to  some  extent  still  pre- 
served in  the  indorsement  of  writs ;  the  Schedule  to  the  Rules  of 
the  Supreme  Coui't  (r)  giving  the  form,  "  The  plaintiff's  claim  is 
£  for  the  use  and  occupation  of  a  liouse."  There  is  also  a  form 
given  (c),  "  The  plaintiff's  claim  is  for  £  for  arrears  of  rent ;  " 
and  the  former  will  be  the  more  correct  indorsement  where  the  money 
claimed  is  not  strictly  rent — i.e.,  is  not  due  under  any  actual  demise : 
but  the  writ  may  be  amended  by  leave  at  any  stage  of  the  proceed- 
ings [d) .  As  far,  however,  as  the  pleadings  are  concerned  the  law 
now  requires  them  to   be   a  statement  of  facts,  and  therefore  the 


{o)   Tciv  V.  Jones,  13  11.  &  W.  12. 

{p)  See  the  repealed  C.  L.  P.  Act, 
1852  (15  &  16  Vict.  c.  76),  Schedule  (B), 
Form  10. 

(«jr)  Holford  V.  Pritchard,  3  Exch.  793. 

[r)    Thomas  v.  Fredericks,  10  Q.  B.  775. 

(s)  Bird  V.  irigginson,  2  A.  &  E.  696  ; 
6  A.  &  E.  834. 

(0  Jones  V.  Iteynohh,  4  A.  &  E.  805  ;  7 
C.  k  P.  335. 

(m)  Lees  v.  Wright,  1  D.  &  R.  391. 


[or)  Baiis  V.  Morgan,  4  B.  &  C.  8  ;  28 
R.  II.  193. 

{y)  2  Chit.  PI.  (7th  ed.),  39,  40,  41. 

[z)  Israel  v.  Siiiiiiwiis,  2  Stark.  356. 

(a)  JJr/iri/  Lane  'Theatre  Co.  v.  Chapman, 
1  C.  &  K.  14. 

(/;)  2  Chit.  PI.  41,  42;  Cook  v.  iroylan, 
1  Exch.  67  ;  5  D.  &  L.  101 ;  Izon  v.  Gor- 
ton, 5  Bing.  N.  C.  501  ;  50  R.  R.  772. 

((■)  R.  S.  C,  App.  A.,  Part  II.,  «.  2. 

(d)  R.  S.  C,  Ord.  XXVII.,  r.  2. 


Sect.  5. — Writ  axd  Pleadings.  611 

technical  forms  are  no  longer  of  importance,  and  it  is  enongli  if  tlio  Ch.  XIV.  s.  5. 
statement  of  claim  allege  facts  wMcli  show  an  entry  and  occupation  ^",\writ 
and  a  relation  of  landlord  and  tenant  between  the  parties.  ""^^  P^^"'^- 

^  Digs). 


The  defendant  will  be  in  the  same  position  as  if  there  had  been  an 
actual  demise  as  regards  any  right  to  set  up  that  the  plaintiff  had  no 
title  when  he  the  defendant  entered,  a  defence  which,  as  we  have  seen,  is 
not  open  to  him  {e),  though  he  may  show  that  it  has  since  come  to  an 
end(/). 

Thus  if  the  defendant  obtained  possession  of  the  premises  from  Estoppel, 
the  plaintiff  as  tenant  thereof  to  him,  he  is  thereby  estopped  from 
disputing  the  plaintiff's  right  to  dispose  of  such  possession  {g) .  The 
principle  is,  that  the  defendant,  having  had  the  use,  occupation  and 
enjoyment  of  the  premises  by  the  permission  of  the  plaintiff,  cannot 
deny  the  plaintiff's  title  to  dispose  of  the  possession  dm-ing  the  period 
of  such  occupation  as  an  answer  to  the  claim  for  compensation  (A). 
If  the  steward  of  a  person  not  named  says  to  another,  "I  let  you 
into  possession  in  the  name  of  the  landlord  "  (not  mentioning  the 
name)  ;  parol  evidence  is  admissible  to  show  who  such  landlord  is, 
and  the  tenant  who  so  obtained  possession  is  estopped  from  denying 
such  landlord's  title  (/).  But  in  any  such  cases  the  defendant  may 
show  that  after  the  demise,  and  before  any  part  of  the  rent  claimed 
became  due,  the  plaintiff  assigned  his  reversion  {k)  ;  or  that  the 
plaintiff's  title  was  defeasible,  and  was  legally  defeated  after  the  demise 
and  before  the  rent  claimed  became  due  (/) .  If  the  defendant  obtained 
possession  from  A.  B.  as  his  tenant,  and  the  plaintiff  derives  his  title 
from  A.  B.,  the  defendant  is  estopped  from  disputing  the  right  of  A.  B. 
to  dispose  of  such  possession  (;;?),  and  also  from  disputing  A.  B.'s  right 
to  assign  the  reversion  {n)  ;  but  the  assignment  itself  may  be  dis- 
puted (o).  If  the  defendant  has  expressly  attorned  to  the  plaintiff,  ho 
will  thereby  be  estopped  from  disputing  the  plaintiff's  title,  unless  such 
attornment  be  proved  to  have  been  obtained  by  fraud,  or  through  some 
mistake  of  facts  ( p) .  Where  a  tenant  was  let  into  possession  by  A.  and 
paid  him  rent,  and  afterwards  A.  agreed  to  grant  a  lease  to  B.,  who 
then  received  one  quarter's  rent  from  the  tenant,  but  afterwards  the 

ie)  Lewis  v.  mUi^,  1  Wils.  314  ;   Curtis  22  L.  J.,  Q.  B.  124  ;  PourU  v.  Eibhcrt,  15 

V.  Spittij,  1  Biug.  N.  C.  15.  Q.  B.  129  ;  19  L.  J.,  Q.  B.  347. 

(/)  Kcu-port  V.  Ilardij,  2  D.   &  L.  921  ;  {ni)  Faliiier  v.  Mi»s,  2  Ld.  Rajm.  1550  ; 

see,  too,  Uoodle  v.  Campbell,   7   M.    k   G.  2  Stra.  817;  Bringloe  v.  Goodson,  4  Bing. 

386  ;  Selhi/  v.  Brouiir,  7  Q.  B.  620  ;  ITarls-  N.  C.  726. 

horncY.  Wedson,  4  Bing.  N.  C.  178.  (»)  Ren»ie  v.  Robinson,  1  Bing.   147;    1 

{g)  Fleming  v.   Gooding,   10  Bing.    549;  L.  J.,  C.  P.  30;  25  R.  E,.  604;   Stxrgeon 

Cooper. \.  Blandg,  1  Bing.  N.  C.  45  ;  Cooke  v.    Wingfield,    15   M.    &  W.   224  ;  Doe  d. 

V.  Loxleg,  5  T.  E.  4 ;  2  R.  R.  521.  Marriott  v.  Edwards,  5  B.  &  Add.  1065. 

{h)  See  Jgar  v.  Young,  Car.  &  M.  78.  ^  ("^  ^'If^'P'  v-  -P^^"''^^'  ^  B.  &  C.  433  ;  29 

(i)  Fleming  v.  Gooding,  10  Bing.  549.  ^'^^^^  Fhipps  v.  ScuUhorpe,  1  B.  &  A.  50  ; 

{k)  Harmer  v.  Bean,  3  C.  &  K.  307.  18  R.  R.  428  ;  Doe  d.  Marlow  v.  Wiggins, 

[I)  3Iowitney  v.  Collier,  1  E.  &  B.  630  ;  4  Q.  B.  367. 

39  (2) 


612  Chap.  XIV. — Use  and  Occupation. 

Ch. XIV. s. 5.  agreement  between  A.  and  B.  was  rescinded:  it  was  held  that,  in  an 
UseandOccii-    action  by  B.  for  use  and  occupation  for  the  next  quarter's  rent,  the 

patioH  {If  rit  -^  ^        ,  •'•  '    . 

and  Pifad-     tenant  was  not  estopped  from  showing  these  facts,  whereby  the  parties 

^ — '. were  remitted  to  their  original  rights  {q). 

The  Statute  It  is  a  good  defence  to  plead  the  Statute  of  Limitations  where  the 

tions.  defendant  was  formerly  tenant  from  year  to  year,  and  quitted  with- 

out due  notice,  but  has  not,  within  six  years  before  the  action, 
occupied  the  premises,  or  paid  any  rent,  or  done  any  act  from  which 
a  tenancy  can  be  inferred  (r).  It  is  also  a  good  defence  as  to  any 
rent  which  became  due  and  payable  more  than  six  years  before  the 
commencement  of  the  action.  The  defendant  may  also  show  that 
the  plaintiff's  title  to  the  reversion  has  been  barred  and  extinguished 
under  3  &  4  Will.  4,  c.  27  (s).  But  so  long  as  the  relation  of  land- 
lord and  tenant  subsists,  the  right  of  the  landlord  to  rent  is  not 
barred  by  non-payment,  except  that  under  sect.  42  the  amount  to  be 
recovered  is  limited  to  six  years  (/). 


Sect.  6. — Evidence. 

Relation  of  W©  have  Seen  that  to  entitle  a  plaintiff  to  recover  compensation  for 

Landlord  and  ^lie  use  and  occupation  of  his  property  it  must  appear  that  there  was 
a  relation  of  landlord  and  tenant  between  the  parties ;  there  may, 
however,  be  various  modes  in  which  this  may  be  proved  for  the  pur- 
poses of  an  action  ;  an  admission  of  the  tenancy  by  the  defendant,  by 
submission  to  a  distress,  advertisement  of  himself  as  tenant  or  other- 
wise, is  prima  facie  evidence  against  him  {u),  but  may  be  rebutted  by 

Occupation,  sufficient  evidence  to  the  contrary  {x).  Evidence  that  the  defendant 
has  actually  occupied  the  premises,  will  be  prima  facie  sufficient  {y). 

Payment  of  PajTiient  of  rent  is  a  sufficient  recognition  of  the  landlord's  title  to 
support  the  action,  although  it  appear  upon  the  evidence  on  the  part 
of  the  plaintiff  that  the  defendant  originally  came  in  under  another 
person,  or  that  the  plaintiff  has  only  an  equitable  estate  {z) .  In  one 
case  the  defendant  and  his  predecessors  in  estate  had  paid  to 
the  plaintiffs  and  their  predecessors,  overseers  of  the  poor  of  the 
township  of  S.,  an  annual  sum  of  QL  lAs.  Sd.,  expressed  to  be  for  rent 
for  common  lands,  and  it  was  admitted  that  the  defendant  was  in 
possession  of  the  lands  out  of  which  the  rent  issued,  but  they  were  not 
identified,  and  there  was  no  evidence  given  of  their  extent  or  value, 

{fj)  Brook  V.  Biggs,  2  Bing.  N.  C.  572.  N.   C.    45  ;  SnJlivini  v.  Jones,   3  C.   &  P. 

(>•)  Leigh  y.  Thornton,  1   B.   &  A.  625;       570;  Hill  v.  llanun,  5  M.  &  G.  789. 

{s)F,o^sdmx.  Clogg,  10  M.  &  W.  572.  .  H^  9f  tJ\,^"'^^"'    ^^   ^^   ^-   ^^^  '  ^'^ 

(0  Archholdv.  Scully,  9  H.  L.  Cas.  3G0  ;  •^-  '^ "'  ^-  ^-  "^^*- 

7  Jur.,  N.  S.  1169.  (i/)  Harlandy.  Bromley,  1  Stark.  455. 

(k)  Fanton  v.  Jones,  3  Camp.   372;   14  (;:)  Bolhy  v.  lies,   11   A.    &  E.   335;  9 

R.   R.  757  ;   Coojpcr  v.    Blandy,    1    Bing.  L.  J.  (N.  S.),  Q.  B.  51  :  52  R.  R.  364. 
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and  the  defendant  would  not  produce  his  deeds  pursuant  to  notice  :  it  Ch.  XIV.  s.  6. 
was,  however,  held,  that  there  was  evidence  on  which  a  iuiy  might  r^e  and  Occu- 
find  that  a  relation  existed  between  the  parties  such  as  to  entitle  the        dowe). 


plaintiffs  to  recover  for  use  and  occupation  [a). 

A  judgment  in  a  previous  action  for  use  and  occupation  between  judgment  in 
the  same  parties  is  prima  facie  evidence  that  the  defendant  occupied  ^^jf(.]J,^^|Qj. 
bj  the  sufferance  of  the  plaintiff :  but  it  is  not  conclusive,  and  the  Use  and 
jury  ought  to  take  into  their  consideration  all  the  cii'cumstances  under     ^^^^^  ^'^^• 
which  that  judgment  was  obtained  (/>).      The  correctness  or  validity 
of  such  judgment  can  be  questioned  only  in  a  Court  of  Appeal  (c)  : 
and  parol  evidence  will  probably  always  be  admissible  to  show  in 
respect   of  what   premises,  and  for  what  rent  such   judgment  was 
recovered  (f/) .     But  a  previous  judgment  against  two  persons  is  no 
evidence  in  another  action  against  one  of  them  only  for  subsequent 
use  and  occupation  {e). 

A  notice  to  quit  given  by  the  defendant  is  admissible  evidence  that  Notice  to  Quit 
the  defendant  held  the  premises  therein  mentioned  as  tenant  thereof  defendant, 
to  plaintiff  (/). 

We   have   also  seen  that  there  must  be  an  entry  as  tenant ;  for 
example,  if  a  party  to  whom  a  mining  lease  is  granted  enter  and  dig 
holes  merely  to  ascertain  what  sort  of  a  bargain  he  has  made,  or  is 
about  to  make,  and  lias  them  filled  up  again  immediately,  that  does 
not  amount  to  an  entry  to  take  possession  as  touint  {(j).      But  where  a  Evidence  of 
party  who  had  agreed  to  rent  a  house  sent  in  a  woman  to  clean  it,  S'^^''^-,"*  , 
and  workmen  to  paper  one  of  the  rooms,  that  was  held  sufficient  Tenant. 
evidence  to  go  to  the  jury  of  a  taking  possession  as  tenant  {h).      So 
where,  after  an  agreBment  for  a  lease,  the  intended  lessee  entered  and 
put  up  a  board  stating  "this  house  to  let,  inquire,  &c.  ;  "  this  was 
held  to  be  sufficient  evidence  to  go  to  the  jury  of  a  taking  possession 
as  tenant  (/). 

If  the  landlord  prove  that  a  tenancy  commenced  and  entry  was 
had,  the  burden  is  then  on  the  defendant  to  show  that  it  has  been 
determined  before  the  time  for  which  compensation  is  claimed  (/.■) . 

The  defendant  may  prove  a  surrender  of  his  term  to  the  plaintiff  Surrender, 
before  any  of  the  rent  claimed  became  due ;  such  surrender  may  be 


{a)  Harden  v.  Mcflrth,  4  H.  &  N.  175  ;  R.   R.   274  ;   Preston  v.  Pee/:>;  E.,  B.  &  E. 

28  L.  J.,  Ex.  137  ;  compare  this  case  with  336  ;  28  L.  J.,  Q.  B.  424,  427. 

Att.-Gcn.  V.  Stephens,  6  De  Gex,  M.  &  G.  /a   Christy  v.  Tancrcd,  9  M.  &  W.  438  • 

111  ;  25  L.  J.,  Ch.  888.  12  M.  &  W.  316. 

7  C  ^/p  ?3^"'^^''  '^■'  '^'"''  ^'  ^'^"°^''''  if)  Marston  y.  Lean,  7  C.  &  P.  13. 

(c)  9  C.  B?  333 ;  Lick  v.    Tolhausen,  4  ^^^  '^°''''  ^-  ^'!/"°^^''  7  C.  &  P.  335. 

H.  &  N.  695.  (^0  Smith  v.  Tu-oart,  2  M.  &  G.  841. 

{d)  See,   as  to   the   right  to  reopen  a  («)  Sullivan  v.  Jones,  3  C.  &  P.  579. 

verdict,  Seddon  v.  Tutop,  6  T.  R.  607  ;  3  {h)   TFard\.  Jfason,  9  Price,  291. 
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Cu.  XIV.  s.c.  hy  deed,  or  by  the  acceptance  of  a  new  lease,  or  by  otlier  act  and 

Use  (uul  Dccu-  .•  o  i         /;\ 

operation  oi  law  (/). 


potion  {Evi- 
dence). 

Notice  to 
Quit,  &c. 


The  defendant  may  prove  that  he  gave  due  notice  to  quit  and 
quitted  accordingly  before  the  commencement  of  the  period  in  respect 
whereof  the  rent  is  claimed  (;«).  Whether  the  notice  to  c|uit  was 
sufFicient  and  served  in  due  time  is  sometimes  the  real  question  to  be 
decided  in  this  form  of  action  {ii).  Such  notice  is  sufficient  if  given 
to  the  plaintiff's  authorized  agent,  or  sent  to  him  by  post  in  duo 
time  (o).  Where  a  tenant  from  year  to  year,  at  a  rent  payable  half- 
yearly,  quitted  at  the  end  of  a  current  year  without  giving  notice, 
and  the  landlord  before  the  end  of  the  next  half-year  re-let  the 
premises  to  another  tenant :  held,  that  such  re-letting  amounted  to 
an  eviction  of  the  first  tenant,  and  that  the  landlord  could  not 
maintain  use  and  occupation  against  him  for  any  rent  subsequent 
to  the  period  when  he  quitted  (p).  But  the  entry  by  the  landlord 
must  be  for  the  purpose  of  a  profitable  occupation ;  and  therefore,  if 
he  enters  and  puts  a  bill  in  the  window  for  the  purpose  of  re-letting 
the  premises,  but  not  to  retake  possession,  that  will  not  be  sufficient 
to  prevent  him  recovering  subsequent  rent  from  a  tenant  who  quitted 
without  notice  (;/) . 


What  can  he 
recovered. 


WliCTo  a 
Specific,  Rent 
a"Teed  on. 


Sect.  7. —  What  Auiount  ccai  be  recovered. 

As  the  presumption,  when  a  landlord  proceeds  to  recover  com- 
pensation of  this  kind,  is,  that  no  specific  rent  has  been  agreed  on, 
he  may  recover  in  this  form  of  action  a  reasonable  satisfaction  for  the 
use  and  occupation  of  the  lands,  tenements,  or  hereditaments  held  or 
occupied  by  the  defendant  as  his  tenant,  or  by  his  permission  or 
sufferance  (r).  No  inquiry  is  made  as  to  the  profit  resulting  from 
the  cultivation,  or  as  to  the  property  being  cultivated  at  all  (.s).  He 
who  holds  another's  premises  with  his  permission,  but  without  an 
express  bargain  as  to  the  rent,  agrees  to  pay  what  a  jury  may  find 
the  occupation  to  be  worth.  This  is  a  principle  resulting  from  the 
nature  of  an  action  for  *'  use  and  occupation"  {t).  Such  "reasonable 
satisfaction  "  accrues,  like  interest,  de  die  in  diem  according  to  the 
time  of  the  actual  occupation  (»). 

Wliere  it  turns  out  that  a  specific  rent  has  been  agreed  on,  payable 
quarterly,  half-yearly  or  yearly,  such  rent  is  the  proper  measure  of 


(/)  See  ante,  Ch,  VIII.,  Sect.  3. 

{m)  Bird -7.  Dc/oiiville,  2  C.  &  K.  415. 

(«)  Bessell  v.  Landsberfj,  7   Q.  B.    638;. 
Fapillon  v.  Brunton,  5  H.  &  N.  518. 

(o)   PapiUon  v.  Bnoifon,  supra. 

Ip)  Hall  v.  Burgess,  5  B.  k  C.  332. 

(Vy)  Redpath  v.  Roberts,  3  Esp.  225, 
Kenyon,  C.J.  ;  Bird  v.  JJefonville,  2  0.  & 
K.  410,  Erie,  J. 


(r)  Tomlinson  v.  Dai/,  2  Brod.  &  B.  680  ; 
23  R.  R.  541. 

(s)   1  Man.  &  Gr.  312,  n.  (a). 

[l)  Mayor  of  Thctford  v.  Ti/ler,  8  Q.  B. 
100;  15  L.  J.,  Q.  B.  33. 

{ti)  Slack  V.  Sharpe,  8  A.  &  E.  373  ; 
Eirkman  v.  Jervis,  7  Dowl.  678  ;  54  R.  R. 
881  ;  Vacker  v.  Gibbins,  1  Q.  B.  421. 
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damages  ;  and  tlie  lease  (if  not  under  seal)  or  the  written  agreement,  Ch.  XIV.  s.  7. 
if  duly  stamped,  may,  as  we  have  seen,  by  the  Distress  for  Rent  Act,  ^ 'Jf^j^'// ^^.7^7 
1737  (11  Greo.  2,  c.  19),  s.  14,  be  used  as  evidence  of  the  quantuDi  of  Amouin  can  be 

V€€0  VC7*€(r\ 

damages  to  be  recovered  (x) ,  and  of  the  time   at  which  such   rent  '— 

became  payable.      It   makes  no  difference  in  this  respect  that  the 
agreement  is  void  as  to  the  duration  of  the  term  therein  mentioned, 
either  by  the  Statute  of  Frauds  or  the  Real  Property  Act,  1845 
(8  &  9  Yict.  c.  106),  s.  3  (y) ;  nor  that  the  defendant  was  and  is  a 
lunatic  {z).     But  if  the  defendant  has  not  had  the  use  and  occupation  After  an 
of  all  the  premises  agreed  to  be  demised,  or  if  there  had  been  an  F.^^*^*^p.^j.+ 
eviction  from  part,  by  reason  of  a  defect  in  the  plaintiff's  title,  the 
jury  may  ascertain  the  value  of  the  occupation  of  the  land  actually 
enjoyed,  without  regarding  the  amount  of  rent  reserved  by  the  agree- 
ment (a).     So  where  the  plaintiff  has  not  performed  a  condition  jjre-  where  Plain- 
cedent  on  his  part,  ex.  gr.,  to  do  certain  repaii's  {h),  to  furnish  the  tiff  has  not 
house  or  apartments  in  a  specified  manner  (c),  or  the  like,  the  jury  Coudition 
may  find  how  much  the  actual  occupation  by  the  defendant,  in  the  P^^°^'  ^^  • 
then  state   and  condition  of    the  premises,    was   reasonably   worth. 
The  landlord  in   such  case   could   not   recover   or  distrain  for   the 
agreed  rent  (d). 

"Where  there  was  an  agreement  to  pay  rent  quarterly,  and  there 
was  an  effective  surrender  before  the  quarter  day,  it  was  held  that 
the  landlord  could  not  recover  for  use  and  occupation  during  the 
broken  j)eriod  subsequent  to  the  quarter  day  (c),  but  it  is  conceived 
that  a  right  to  recover  has  been  given  by  the  Apportionment  Act  (/). 
If,  however,  it  be  mutually  agreed  to  put  an  end  to  a  tenancy  diu-ing  whcro  the 
a  current  quarter,  tlie~i;enant  to  pay  pro  rata  at  that  time,  and  the  Tenant  agrees 

,  ,  .  .  1  to  pay  Ecnt 

landlord  accordingly  retakes  possession,  the  amount  so  agreed  to  be  pro  Eata. 
paid  may  be  recovered  in  an  action  for  use  and  occupation  {g) .  So 
where  the  tenant  holds  over  for  a  week  after  such  an  agreement  has 
been  come  to,  and  then  quits  possession,  and  the  landlord  then  accepts 
possession,  the  rent  to  the  end  of  the  week  may  be  recovered,  together 
with  any  previous  arrears  of  rent  pro  rata  {//)  :  but  the  landlord 
cannot  recover  as  for  any  subsequent  use  and  occupation  (/) . 

(x)  Ante,  Sect.  1.  {d)  3Icchelcn\.  Wallace,  supra. 

(y)  De  Medina  v.  Poison,  Holt,  N.  P.  C.  (c)   Grimman  v.  Leqge,  8  B.  &  C.   324  ; 

47  ;   CoUeit  v.   CurUmj,   10  Q.  B.   785  ;  5  2  M.   &  R.  438  ;  6  L.  J.,  K.  B.  318  ;  32 

D.  &  L.  G()5  ;  Vhconnt  Dou-nc  v.  Thompson,  R.  E.  398. 

9  Q   B    1014.  ,      ;;   c  p   ,  (/)  See  32  E.  E.   398,  n.,  and  p.  4-59, 

(2)  Dane  V.  /  iscountess  Airkwall,  8  U.  &       ante. 

' /  \    'rr     T              -n       o  T)     J    p  -D   ncn  ('/)    ThoDias  V.  Williams,  1  A.  &  E.  478. 

(«)   iow?(«.w«  T.  Dr??/,  2  Brod.  &  B.  680  ;  ^- '                                    ' 

23  R.  E.  541.  (''')  Kirkman  v.  Jervis  (furnished  lodg- 

[b)  Smith   V.   Eklridge,   15    C.  B.   236  ;  i°o«).  7  Dowl.  678  ;  3  Jur.  605  ;  54  E.  R. 
Smith  Y.  Ticonrt,  2  M.'ifc  G.  841.  §81. 

(c)  Mfchclcn  V.  Wallace,  6  N.  &  M.  316  :  (i)    Whitehead  v.  Clifford,  5  Taunt.  518  ■ 
7  A.  &  E.  64,  n.  15  E.  R.  579. 
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Cii.  xrv.  s.  7. 

I'm'  find  Occii- 

patioii  {what 

Amount  am  be 

recovered). 

Where  the 
Tenant  has 
ceased  to 
occupy. 

After  a  Fii-e. 
Izoti  V.  Gorton, 


When 

Premises  arc 
held  over. 


No  reduction 
(jf  Rent  by 
reason  of  Acts 
of  Third 
Persons. 


If  the  term  or  tenancy  as  agreed  on  lias  commenced  (tlie  tenant 
liaYing  entered),  the  lessee  or  tenant  "will  be  liable  to  all  the  rent  as 
agreed,  notwithstanding  he  has  ceased  to  occupy  (/.•)  :  unless  indeed 
something  has  since  happened  to  put  an  end  to  the  term  or  tenancy, 
cjc.  gr.,  a  surrender  by  deed  or  by  act  and  operation  of  law  (/). 

It  is  clear  upon  the  authorities,  that  even  if  the  premises  be 
destroyed  by  fire,  the  whole  rent  will,  if  a  rent  has  been  agreed  on, 
be  payable ;  unless  indeed  it  has  also  been  agreed  that  if  a  fire 
destroy  the  premises  the  rent  shall  cease  {»i),  in  which  case  a  propor- 
tionate part  may  be  recovered  for  the  time  the  premises  are  actually 
in  use  («).  If,  however,  there  is  no  contract  for  rent,  and  the  land- 
lord is  left  to  recover  compensation  for  use  and  occupation,  he  is  (as 
we  have  seen  {)i) )  only  entitled  to  such  sum  as  a  jury  shall  find  to 
be  a  reasonable  compensation,  and  the  loss  of  the  buildings  by  fire 
might,  it  is  presumed,  be  taken  into  consideration  by  the  jury  in 
fixing  the  sum  to  be  paid ;  and  the  same  principles  will  apply  if  a 
part  only  be  destroyed  by  fire  (o) . 

Where  a  tenancy  is  continued  beyond  the  time  for  which  the  pre- 
mises were  originally  taken,  and  nothing  is  arranged  respecting  the 
amount  to  be  paid  on  the  new  holding,  that  new  holding  is  not  of 
necessity  to  be  on  the  same  terms  as  the  former,  but  the  jury  may 
give  the  landlord  a  larger  sum  for  the  continued  occupation,  if  there 
be  circumstances  to  show  that  such  increased  rent  was  expected  by 
him  in  the  event  of  the  tenant  holding  over,  and  that  such  expecta- 
tion w^as  known  to  and  not  repudiated  by  the  tenant  (p).  For 
instance,  where  a  yearly  tenant  at  47/,  per  annum  continued  in  pos- 
session after  the  determination  of  his  tenancy  and  duiing  negotiations 
for  a  new  lease  at  80/.  per  annum,  which  ultimately  went  off,  it  was 
held,  that  it  was  a  question  for  the  jury  what  rent  was  faiidy 
payable  for  the  continued  holding  (q).  In  such  a  case  the  land- 
lord should  not  distrain,  but  may  maintain  an  action  for  use  and 
occupation  (r). 

The  defendant  will  not  be  entitled  to  any  reduction  of  rent  in 
respect  of  acts  done  by  a  third  person  which  reduced  the  value  of  his 
occupation,  but  which  were  done  without  the  authority  of  the  plain- 
tiff (.s)  :  as  where  the  demised  premises  are  "  injuriously  affected  " 


(k)  Ante,  Sect.  3. 

(/)  Whitehead  \.  Clifford,  supra;  Grim- 
wan  V.  Lcggc,  8  B.  &  C.  324  and  (e) ;  Hall 
V.  Burgess,  5  B.  &  C.  332  ;  Ward  v.  Mason, 
9  Price,  291. 

(w)  Baker  v.  IloUpzafftU,  4  Taunt.  45  ; 
13  R.  R.  556  ;  Izon  v.  Gorton,  5  Bing. 
N.  C.  501 ;  50  R. R.  772. 

(«)  Ante,  p.  614. 


(o)  Bennet  v.  Ireland,  E.,  B,  &  E,  326 ; 
28  L.  J.,  Q.  B.  48. 

{p)  EJgar  v.  Watson,  Car.  &  M.  494. 

(q)  Mayor,  S;c.  of  Thetford  v.  Tyler,  8 
Q.  B.  95. 

(/•)  Alford  V.  Vircry,  Car.  &  M.  280 ; 
Jenner  v.  Clegg,  1  Moo.  &  R.  213. 

(«)  Drury  Lane  Theatre  Co.  v.  Chapman, 
1  C.  &  K.  "14. 
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(but  no  part  thereof  taken)  by  a  railway  or  other  company  pursuant  Ch.XIV.  s.  7. 
to  their  special  Act  or  any  Act  incorporated  therein  (/).  S,v/;f(SV 

Prior  to  the  Judicature  Act,  where  the  defendant  suffered  iudff-  Amount  can  be 

.  .        p  .  •  recovered). 

ment  by  default  in  an  action  for  use  and  occupation,  a  writ  of  inquiry 

appears  to  have  been  necessary  {u) .     And  as,  if  the  action  is  strictly  judgment  by 
one  for  use  and  occupation,  it  is  properly  for  such  a  sum  as  shall  be  Default, 
found  to  be  a  reasonable  compensation,  a  writ  of  inquiry  or  other 
mode  of  trial  would  seem  to  be  still  necessary  (.r). 


(t)  As  to  the  compensation  recoverable 
by  the  tenant  from  the  company  in  such 
case,  see  Lands  Clauses  Consolidation  Act, 
1845  (8  &  9  Vict.  c.  18),  ss.  119—121. 

(m)  Arden  v.  ConneU,  5  B.  &  A.  885  ; 
Coote,  L.  &  T.  504. 

(.r)  R.  S.  C,  Ord.  XIII.,  r.  G  ;  Ord. 
XXIX.,  r.  4.  Bji  the  former  of  these 
rules,  "where  the  defendant  fails  to 
appear  to  the  writ  of  summons,  and  the 
plaintiff's  claim  is  not  for  a  debt  or  liqui- 
dated damages  only,  but  for  detention  of 
goods,  and  pecuniary  damages,  or  either 


of  them,  no  statement  of  claim  need  be 
delivered,  but  interlocutory  judgment  may 
be  entered,  and  a  writ  of  inquiry  shall 
issue  to  assess  the  value  of  the  goods  and 
the  damages,  or  the  damages  only,  as  the 
case  may  be,  in  respect  of  the  causes  of 
action  disclosed  by  the  indorsement  on  the 
writ  of  summons."  The  rule  proceeds  to 
provide  that  the  damages  may  by  order  be 
ascertained  ' '  in  any  way  in  which  any 
question  arising  in  an  action  may  be 
tried."  Ord.  XXIX.,  r.  4,  provides  a 
similar  process  in  case  of  default  of 
pleading. 


I 
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Sect.  1. — Contracts  as  to  Rates,  Taxes,  Sfc. 

The  ordinary  rule,  following  that  of  the  Poor  Eelief  Act,  1601 
(p.  636,  post),  is,  that  rates  and  taxes  fall  upon  the  tenant,  in  the 
absence  of  express  agreement. 

In  addition  to  this,  the  ordinary  express  agreement  is  that  the 
tenant  pay  all  rates,  taxes  and  assessments.  Sometimes,  however, 
they  are  thrown  partly  upon  the  landlord  and  partly  upon  the  tenant, 
the  agreement  being  construed  according  to  the  real  intention  of  the 
parties  {a).  Such  stipulations  are  seldom  interfered  with  by  the 
legislature,  which  usually  provides  that  "  nothing  in  this  Act  con- 
tained shall  be  construed  to  alter,  change,  determine,  or  make  void 
any  contracts,  covenants,  or  agreements  whatsoever  between  land- 
lord and  tenant,  or  any  other  persons,  touching  the  payment  of  taxes 
and  assessments,"  or  to  that  effect  {!)).  But  the  property  tax  always 
formed  an  exception  to  the  general  rule  (c)  ;  and  more  than  one 
recent  statute  has  either  imposed  a  burden  wholly  on  the  landlord, 
or  shared  it  between  the  landlord  and  the  tenant  {d). 

Generally  where  a  tenant  covenants  to  pay  a  rent  without  deducting 
taxes,  a  subsequent  statute  authorizing  tenants  to  deduct  will  not 


(rt)  See  Watson  v.  Atkins,  3  B.  &  A. 
647. 

(i)  See  e.ff.  38  Geo.  3,  c.  5,  s.  35  (Land 
Tax)  ;  18  &  19  Vict.  c.  120,  s.  219  (Metro- 
polis Management  Act) ;  25  &  26  Vict. 
c.  102,  ss.  96,  97  (Ameiidment  of  the 
Metropolis  Management  Acts) ;  38  &  39 
Vict.  c.  55,  s.  226  (The  Public  Health 
Act,  1875);  54  &  55  Vict.  c.  76  (Public 
Health  (London)  Act,  1891),  s.  121  (b). 

(c)  5  &  6  Vict.  c.  35,  ss.  60,  103 ;  post, 
Sect.  2  of  this  chapter. 


{d)  See  32  &  33  Vict.  c.  41,  as  to  rating 
to  poor  rates  any  rateable  hereditament 
let  for  three  months  or  less  (post.  Appen- 
dix (A),  Sect.  6,  where  tiio  Act  is  set  out 
verbatim) ;  and  the  Rating  Act,  1874, 
post.  Sect.  15.  The  Contagious  Diseases 
(Animals)  Act,  1869  (32  &  33  Vict.  c.  70), 
s.  89,  was  to  a  like  effect ;  but  that  Act 
has  been  repealed,  and  the  Act  of  1878 
which  replaced  it  contained  no  such  pro- 
vision, nor  docs  the  Act  of  1894,  which 
now  takes  the  place  of  the  Act  of  1878. 


Sect.  1. — Contracts  as  to  Rates,  Taxes,  &c.  619 

repeal  the  covenant.     It  does  not  compel  the  tenant  to  make  such  Ch.  XV.  s.  l. 
deduction,  and  therefore  leaves  the  covenant  in  full  force  ic].     "Where  '^'2^'t>'octs  as  to 

^  '  Hates,  Taxes, 

a  yearly  tenant  agreed  to  pay  all  outgoings — a  most  comprehensive  '^•<^- 

term — and  a  new  drainage  rate  was  imposed  by  a  statute  which 
directed  its  payment  by  the  occupier  but  allowed  its  deduction  from 
the  rent  "  in  the  absence  of  any  agreement  to  the  contrary,"  it  was 
ruled  by  Wright,  J.,  that  only  the  rate  for  the  cmTent  year  could  be 
deducted,  and  that  five  years'  payments  in  respect  of  prior  years  could 
not  be  set  off  against  a  claim  for  rent  (/).  A  tenant  may  covenant 
to  pay  all  rates,  &c.,  including  those  which,  under  a  previous  local 
Act,  he  would  have  been  entitled  to  deduct  from  his  rent  {g) .  But 
the  Property  Tax  Act  makes  all  such  contracts,  covenants,  and  agree- 
ments, "utterly  void  "  (//),  so  far  only  as  they  relate  to  the  property 
or  income  tax  (/). 

The  land  tax  usually  falls  upon  the  landlord  in  the  absence  of  an  Land  Tax  and 
express  covenant  or  stipulation  to  the  contrary  (/r) .  So  do  sewers  ^^"^^^^  Rates, 
rates,  except  perhaps  those  made  for  ordinary  annual  expenses  (/) . 
But  the  tenant  may  expressly  take  upon  himself  the  payment  of 
land  tax  and  sewers  rates  (m)  ;  and  a  general  covenant  or  promise 
to  pay  all  rates,  taxes,  &c.,  will  include  the  land  tax  and  sewers 
rates  («).  An  oral  agreement  to  pay  all  taxes  includes  the  land 
tax  (o) . 

Before  the  Tithe  Act,  1891,  by  which  a  tenant's  contract  after  that  Tithe  Rent- 
Act  to  pay  tithe  rent- charge  became  void,  it  was  held  that  under  ^^^''^®- 
an  agreement  for  a  lease  at  a  rent  payable  "  free  of  all  outgoings," 
the  tenant  ought  to  pay  the  tithe  rent- charge  (7;)  ;  and  that  a  cove- 
nant to  pay  "  any  taxes,"rates,  assessments  or  charges  whatsoever " 
would  have  a  similar  effect  {q),  but  that  the  words  only  "  all  taxes 
and  assessments  "  would  not  (r). 

Where  a  contract  for  an  assignment  of  the  lease  of  a  public  liouse  Generally. 
described  the  public  house  as  held  at  a  certain  "  net "  annual  rent 
under  usual  and  common  covenants,   it   was   held,  that   these   words 
included  a  covenant  by  the   tenant  to   pay   land   tax   and   sewers 

{e)  Brewster  v.   Eitchell,   1  Ld.  Raym.  31   R.   R.   270;  3  C.   &  P.   96;  Fai/iie  v 

320,   321;    Carthew,  438,   439;  12  Mod.  JJurridje,  12  M.  &  W.  730. 
169  ;  Holt,  R.  175,  669.  («)  Amjiehl  v.  TTkite,  Ry.  &  Moo.  246  ; 

(/)  MUe    End    Vcstru    v.    Whitby,    78  27    R.    R.    745 ;    Manmng    v.    Lium,    2 

L.  T.  80,  per  Wright,  J.  C.  &  K.  13. 

{g)  Paijiie  v.  Burridge,  12  M.  &  W.  727  ;  (o)  Amfield  v.  White,  Ry.  &  Moo.  246  ; 

Thompson   V.   Lapu'orth,  L.  R.,   3    C.   P.  27  R.  R.  745. 
149  ;  37  L.  J.,  C.  P.  74.  (7;)  Parish  v.  Slecman,  1  De  Gex,  F  &  J 

{h)  5  &  6  Vict.  c.  35,  s.  103.  326  ;  29    L.   J.,   Ch.    96.      See   Form   of 

(«)   Tinckler  v.  Prentice,  4  Taunt.   549 ;  Covenant,  post,  Appendix   B.  ;    and   see 

IZ'R.'R.  Q,'6^;  Festing  Y.  Taulor,Z'B.&^.  further    post,    Sect.    16,    "Tithe    Rent- 

217,  231.     See  Sect.  3,  post!  charge." 

{k)  Post,  Sect.  3.  {q)  Lochwood  v.   Wihon,  43  L.  J.,  C    P 

{I)  Post,  Sect.  4  ;  Callis  on  Sowers,  140.  179  ;  30  L.  T.  761. 

\m)  See  Bennett  v.  Woinuek,   7   B.    &  C.  (r)  Jeffrey  v.  Kcale,  L.  R  ,  6  C   P    ''40  ■ 

627;  1  M.  &R.  644;  6L.  J.,  K.  B.  175;  40  L.  J.,  C.  P.  191,  ""      ' 
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Chap.  XV. — Rates,  Taxes,  and  Assessments. 


Cii.  XV.  s.  1. 
Contracts  as  to 
Hates,  Taxes, 

Construction 
of  Covenants 
to  pay  Rates, 
&c. 


Parlia- 
mentaiy  and 
Parochial 
Taxes. 


rates  (.s).  A  coveuaut  in  a  sub-leaso  to  perform  all  the  covenants  iu 
the  original  lease  (except  to  pay  rent  and  insure)  will  in  effect  com- 
prise a  covenant,  contained  in  the  lease,  to  pay  all  rates  and  taxes 
whatsoever ;  and  may  render  the  sub-lessee  liable  to  rates  for 
extraordinary  drainage  and  other  works  of  a  permanent  nature  (?'). 
A  covenant  by  a  lessee  to  pay  taxes  generally,  includes  parliamentary 
taxes,  and  consequently  the  land  tax ;  for  when  taxes  are  generally 
spoken  of,  if  the  subject-matter  will  bear  it,  parliamentary  taxes 
given  to  the  Crown  are  included.  If,  therefore,  a  lease  be  made  for 
years,  at  a  rent  "  free  and  clear  from  all  manner  of  taxes,  charges, 
and  impositions  whatsoever,"  the  lessee  is  bound  to  pay  the  whole 
rent  without  any  manner  of  deduction  for  any  old  or  new  tax,  charge 
or  imposition  whatsoever  :  thus  on  a  grant  of  a  fee-farm  rent,  "  with- 
out any  deduction,  defalcation  or  abatement  for  or  in  any  respect  what- 
soever," the  grantee  was  held  to  be  entitled  to  receive  the  full  rent 
without  deducting  the  land  tax  {u). 

An  agreement  that  "  all  taxes,  parochial  and  parliamentary,"  shall 
be  paid  by  the  tenant  will  not  comprise  a  sewers  rate,  for  that  is 
neither  parochial  nor  parliamentary  (;r)  :  so  an  improvement  rate 
made  by  commissioners  under  a  local  Act  is  not  parochial  or 
parliamentary  (i/) :  but  the  land  tax  is  a  parliamentary  tax,  being 
imposed  directly  by  Parliament  (z) .  A  covenant  by  the  lessee  to  pay 
all  parliamentary  taxes,  assessments,  &c.,  will  extend  to  the  land  tax 
which  has  been  redeemed  or  purchased  by  a  former  lessee,  and  is  pay- 
able to  him  under  the  Land  Tax  Act  (a).  A  county  rate  is  not  a 
parliamentary  tax,  but  it  is  a  parochial  rate,  because  levied  and  paid 
with  and  out  of  the  poor's  rate  (b) .  By  certain  Acts  of  Parliament 
provision  was  made  for  making  rates  on  certain  lands  which  were 
before  liable  ratione  tenm*oe  to  repaii-  a  bridge,  for  raising  a  fund  for 
such  repairs ;  a  lessee  of  part  of  those  lands  covenanted  to  pay  his 
rent  free  and  clear  of  and  from  any  land  tax  and  all  other  taxes  and 
deductions  whatsoever,  either  parliamentary  or  parochial,  imposed 
upon  the  premises  or  upon  tlie  lessor ;  it  was  held  that  the  rate  for 
the  repair  of  the  bridge  was  not  a  parliamentary  tax  within  this 
covenant  {c).  Where  a  local  Act  imposed  upon  owners  the  duty  of 
paving,  &c.,  and,  in  case  of  their  default  authorized  the  commissioners 
to  do  the  work  themselves,  and  to  charge  the  owners  with  the  expenses 


(«)  Bennett  v.  Womack,  7  B.  &  C.  G27  ; 
31  R.  R.  270;  3  C.  &  P.  96. 

(t)  Sweet,  app.,  Secgcr,  resp.,  2  C.  B., 
N.  S.  119;  Thompson  V.  Lajnvorih  [1868), 
L.  R.,  3  C.  P.  149  ;  37  L.  J.,  C.  P.  74. 

(«)  Bradburij  v.  Wright,  2  Doug.  624  ; 
Giles  V.  Hooper,  Carth.  135. 

{x)  Palmer  v.  Burilh,  14  M.  &  W.  428. 

(y)  Guardians  of  Bedford  Union  v.  Bed- 
ford Improvement  Commrs.,  7  Exch.  777  ; 


but  general  words  may  include  it  so  as  to 
render  the  tenant  liable :  Payne  v.  Burridge, 
12  M.  &  W.  727  ;  Sweet,  app.,  Seager, 
resp.,  2  C.  B.,  N.  S.  119. 

(c)  Manning  v.  Lunn,  2  C.  &  K.  13. 

(«)  Governors  of  Christ'' s  Ilofpital  v. 
llarrild,  2  M.  &  G.  707. 

(J)  Beg.  V.  Inhahts.  of  AyUshury,  9  Q.  B. 
261. 

(r)  Balier  v.  Greenhill,  3  Q.  B.  148. 
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proportionally,  and  to  levy  the  amount  by  distress  on  the  premises :  Ch.  XV.  s.  i. 
held,  that  the  sum  paid  by  an  owner  was  for  his  breach  of  dufij,  and  sateT,  Taxes, 
not  for  a  rate  or  tax  which  the  tenant  was  liable  to  repay  [d) .  ^"^- 

A  tenant  if  liable  by  express  contract  to  pay  outgoings  of  any  kind  Tenant  none 
is  none  the  less  liable  though  by  being  under  notice  to  quit  he  can  thouo-h  under 
derive  no  benefit  from  them,  as  appears  from  Wix  v.  Entson,  in  which  a  Notice  to 
tenant  under  a  21  years'  lease  determinable  at  the  end  of  seven  years  j^rixy^^^itson. 
by  a  six  months'  notice  to  quit  contracted  to  pay  all  duties,  assess- 
ments and  impositions  charged  on  the  premises,  or  the  landlord  in 
respect  thereof  was  held  liable  to  paving  expenses  under  the  Metropolis 
Management  Acts,  apportioned  on  the  landlord  after  notice  to  quit 
given  in  respect  of  paving  not  commenced  until  after  the  tenant  had 
quitted  in  pursuance  of  the  notice  {e) . 

A  covenant  to  discharge  from  taxes  extends  to  subsequent  taxes  of  New  Taxes, 
the  same  nature  as  those  in  being  at  the  time  the  covenant  was  made, 
but  not  to  those  of  a  different  nature  (,/').  Where  a  lessee  covenanted 
that  he  would  pay  all  taxes,  charges,  rates,  tithes  or  rent-charge  in 
lieu  of  tithe,  dues  and  duties  whatsoever  as  then  were  or  should  at 
any  time  thereafter  during  that  demise  be  taxed,  charged,  assessed  or 
imposed  U2)on  the  said  demised  premises  ;  it  was  held  that  the  covenant 
was  not  confined  to  rates  payable  by  the  landlord,  but  meant  all  rates 
then  imposed  on  the  lessee  in  respect  of  his  occupation,  and  all  future 
rates  which  might  be  imposed  on  the  land  itself  {y).  Where  a  person 
took  a  part  of  certain  premises,  the  whole  of  which  were  rated  at  a 
certain  annual  value,  and  the  lessor  covenanted  to  pay  all  taxes  then 
chargeable  thereon,  and  the  lessee  covenanted  to  pay  all  fresh  taxes 
which  might  thereafter  be  charged  on  the  premises,  or  any  part 
thereof :  it  was  held  that  the  true  construction  of  these  covenants 
was,  that  the  lessor  should  pay  such  taxes  as  were  charged  on  the 
premises  at  the  time  of  making  the  lease,  at  the  then  annual  value, 
and  that  the  lessee  should  pay  all  fresh  taxes,  and  all  such  additions 
to  those  formerly  chargeable  as  were  occasioned  by  the  improved  value 
of  the  premises  {It) . 

A  tenant  of  marsh  lands,  who  agreed  to  pay  all  outgoings  whatso-  Extraordi- 
ever,  rates,  taxes,  scots,  whether    parochial   or   parliamentary,    that  meTts^^^^*'^" 
then  were  or  should  thereafter   be  chargeable  upon   the  lands,  the 
present  land  tax  excepted,  is  liable  to  pay  an  extraordinary  assess- 
ment made  by  the  commissioners  of  sewers  for  a  work  of  permanent 

{d)   Tifhwcll    V.    Whitirorth,    L.    E..,    2  Bruce,  J. 

C.  P.  326;  36  L.  J.,  C.  P.  103.    Compare  (/)  Brewster  v.  KUeheU,   1  Salk.   198  ; 

this    case    with    Thompson    v.    Lapworth,  1  Ld.  Raym.  317  ;  Carthew,  438  ;  12  Mod. 

L.  R.,  3  C.  P.  149  ;  37   L.  J.,  C.  P.  74  :  ig6  ;  Holt,  R.  175,  669. 

and  see  Bu-d  y   Ehces,  L.  R.,  3  Ex.  22o  ;  ^^^  ^,,^.^^  ^^  j^,^,..^^  ^  ~^^^^^  g,^_ 
o7  -Li.  J  •)  -EjX.  yi, 

(e)    Wix  V.  Rutson,  [1899]  1  Q.  B.  474  ;  (/()    IFatson  v.  AtJdns,  3  B.   &  A.  647  ; 

68  L.  J.,  Q.  B.  298  ;  80  L.  T.    168,  per  Graham  v.  Weuh,  16  East,  29. 
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benefit  to  the  land  (/).  A  covenant  by  tbe  tenant  to  pay  all 
taxes,  rates,  duties,  levies,  assessments  and  payments  will  extend 
to  the  cost  for  paving  footways,  which  by  a  local  Act  passed  before 
the  lease  was  made  were  made  payable  by  the  tenants  of  the 
adjoining  houses,  and  which  they  were  allowed  to  deduct  from  their 
rents,  in  the  absence  of  any  express  stipulation  to  the  contrary  (/.•). 
A  covenant  by  a  lessor  to  pay  all  taxes  on  the  demised  premises  has 
been  held  not  to  extend  to  the  removal  of  a  nuisance  caused  by  an 
accumulation  of  mud  in  ornamental  water,  which  the  tenant  ought 
to  have  cleared  out,  and  which  was  removed  under  the  Nuisances 
Removal  Act,  1855  (/)  ;  but  a  covenant  to  "  bear,  pay  and  discharge  " 
the  sewers  rate,  "  and  all  other  taxes,  rates,  assessments  and  out- 
goings whatsoever,"  was  held,  in  Crosse  v.  Maw  (m),  to  throw  upon  the 
tenant  the  obligation  to  pay  for  the  making  of  a  di'ain  which,  under 
the  10th  section  of  the  repealed  Sanitary  Act,  1866  {n),  the  landlord  as 
"  owner  "  might  have  been  required  by  the  sewer  authority  to  make, 
but  which  the  tenant  had  made  under  an  arrangement  with  the  land- 
lord by  which  the  expense  was  to  be  borne  by  the  party  liable. 
Under  the  Public  Health  Act,  1875,  s.  23,  the  local  authority  has 
an  option  to  give  notice  to  the  owner  or  occupier  to  make  an  improve- 
ment of  this  character,  and  to  recover  the  expenses  from  the  owner, 
or  to  declare  them  to  be  "  private  improvement  expenses." 

The  repealed  Factory  Act,  1891  (54  &  55  Vict.  c.  75),  by  sect.  7 
obliged  owners  of  factories  to  make  certain  structural  alterations  of 
them  under  order  of  a  county  council,  for  fire  escape  purposes.  In 
Arding  v.  Economic  Printing  and  Publishing  Co.,  the  defendants  by 
lease  for  twenty-one  years  made  shortly  after  the  passing  of  the  Act 
agreed  to  pay  all  outgoings  whatsoever,  and  also  a  fair  share  of 
expenses  which  the  lessors  might  be  called  upon  to  pay  "  in  or  about 
any  di'ainage  or  sewerage  or  otherwise  by  virtue  of  an}""  Act  of  Parlia- 
ment "  made  or  to  be  made.  The  lessees  were  held  liable  to  pay  not 
the  whole  but  "  a  fair  share  "  only  of  the  fire  escape  alterations,  it 
being  considered  that  the  fii'st  covenant  was  qualified  by  the  second  (o). 

A  bishop  not  being  able  to  bind  his  successors  miless  certain 
conditions  and  formalities  are  observed  by  him,  a  covenant  by  him 


(i)  Waller  \.  Andrcivs,  3  M.  &  W.  315  ; 
Palmer  v.  Earith,  14  M.  &  W.  431  ;  Stvect, 
app.,  Seager,  resp.,  2  C.  B.,  N.  S.  119. 

{k)  Payne  v.  Purridge,  12  M.  &  W.  727  ; 
Sweet,  app.,  Hcager,  resp.,  2  C.  B.,  N.  S. 
119  ;  Thompaon  v.  Lapivorth,  L.  R.,  3  C  P. 
149;  37  L.  J.,  C.  P.  74. 

[1)  Birdx.  Elwes,  L.  R.,  3  Ex.  225  ;  37 
L.  J.,  Ex.  91. 

(;«)  L.  R.,  9  Ex.  209  ;  43  L.  J.,  Ex.  144. 
See  Budd  v.  Marshall,  and  other  cases, 
post,  Sect.  10  ;  and  as  to  water  rate,  see 


Pirect  Spanish  Telegraph  Co.  v.  Shepherd, 
13  Q.  B.  D.  202  ;  and  Sect.  12,  post. 

(«)  See  now  Public  Health  Act,  1875, 
68.  23,  214,  226,  251. 

(o)  Ardinq  v.  Economic  Printing  and 
Publishing  Co.,  [1S99]  79  L.  T.  622— C.  A., 
affirming  judgment  of  Lord  Russell,  C.J., 
and  Wills,  J.,  ib.  622,  reversing  judgment 
for  plaintiff  of  Mr.  Commissioner  Kerr  at 
the  City  of  London  Court,  for  the  whole 
amount,  710/. 

See  now  Factory  and  Workshop  Act, 
1901  (1  Ed.  7,  c.  22),  8.  14. 
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to  pay  all  charges,   ordinaiy   and   extraordinary,   does   not  include  Ch.  XV.  s.  i. 

land  tax  (^;),  Contracts  as  to 

TT71  1  o         1  Rates,  Taxes, 

VVnen  a  lessee  agrees  to  pay  all  rates,  taxes,  &c.,  he  must  pay  the  ^-c. 

full  amount  thereof,  notwithstanding  any  subsequent  increase  ooca-  i^  -^^.^at  pro- 
sioned  by  additions  and  new  buildino-s,  of  which  he  has  the  use  and  portion  Rates 

1  £iL     -\      •  11        ,  /  \        -T-i  1  and  Taxes  are 

benent  during  the  term  ((7).  But  when  a  lessor  covenants  to  pay  to  be  paid. 
any  rate  or  tax,  or  it  is  specifically  excepted  from  the  lessee's  cove- 
nant, and  the  annual  value  of  the  premises  is  afterwards  increased 
by  alterations  and  new  buildings,  the  landlord  is  liable  to  pay,  not 
the  whole  rate  or  tax  as  paid  from  time  to  time  by  the  tenant,  but 
only  so  much  thereof  as  his  rent  or  the  annual  value  of  the  premises 
when  demised  bears  to  the  improved  annual  value  (r).  Thus  a  land- 
lord who  covenants  to  pay  the  land  tax,  and  save  the  tenant  harm- 
less, will  discharge  his  covenant,  if  he  pay  the  tax  according  to  the 
rent  he  receives,  although  the  premises  may  be  taxed  at  a  higher 
rate  (s).  If  the  tenant  be  under-rated,  he  can  only  deduct  pro 
rata  [t).  Where  the  tenant  of  a  piece  of  ground,  at  a  fixed  annual 
rent,  covenanted  not  to  build  without  the  licence  of  the  lessor,  and 
the  lessor  covenanted  to  pay  all  taxes  charged  or  to  be  charged 
during  the  term,  and  at  the  time  of  executing  the  lease  the  lessor 
gave  the  lessee  a  licence  to  build,  which  he  did,  and  thereby  much 
increased  the  annual  value  of  the  premises ;  it  was  held,  that  the 
lessor  was  liable  to  pay  taxes  in  proportion  to  the  rent  received,  and 
not  according  to  the  improved  annual  value  {u).  Where  A.  granted 
a  building  lease  to  B.  at  a  yearly  rent  of  7/.,  who  covenanted  to  pay 
all  taxes  except  the  land  tax,  and  afterwards  improved  the  estate, 
and  sub-let  it  at  54/.  per  annum  ;  it  was  held,  that  A.  was  liable 
only  to  pay  the  land  tax  in  proportion  to  the  old  rent  (.r) .  Under  a 
covenant  by  a  tenant  for  the  payment  of  80/.  yearly  rent,  all  taxes 
thereon  being  to  him  allowed  ;  and  also  that  he  would  pay  all  further 
or  additional  rates  on  the  premises,  or  on  any  additional  buildings 
or  improvements  made  by  him ;  and  a  covenant  by  the  landlord  to 
pay  all  rates  on  the  premises  or  on  the  tenant,  in  respect  of  the  said 
yearly  rent  of  80/.,  except  such  fm-ther  or  additional  taxes  as  may  be 
assessed  on  the  demised  premises ;  the  tenant  was  held  bound  to 
defray  all  increase  of  the  old  as  well  as  the  new  rates,  beyond  the 

{p)  Bp.    of   Oxford  V.    Wise,   cited    in  440 ;  20  R.  R.  712  ;   Yea  v.  Leman,  2  Str. 

Blandfonl  v.    Marlborough,    2   Atk.    544;  1191;   1  "Wils.  21;  Bramston  \.  Itobius    4 

Davenant   v.    Bp.    of  Salisbury,   1    Vcntr.  Bing.  11;   29  R.  R.  493.                            ' 

223  ;  2  Lev.  68.  {t)   Sherrington  v.  Andrews,  Comb.  483  ; 

(q)  Hurst  v.  Hunt,  4  Exch.  571.  but  see  JFerdon  v.  Pickering,  there  cited  ; 

(>■)  Smith   V.    Humble,    15    C.    B.    321  ;  Watson  v.  Home,  7  B.    &  C.   285,  and  (it\ 

Watson  V.  Ho)ne,  7  B.   &  C.   285,  and  [u],  infra,  2nd  point.                                               ' 

infra;  Hyde  v.  Hill,  3  T.  R.  377;    Yco  v.  («)    Watson  v.  Home,  7  B.  &  C    2S5  •   6 

Leman,  2  Str.  1190  ;   1  Wils.  21.  L.  J.,  K.  B.  73  ;  31  R.  R.  200. 

(«)    Whitfeld   V.   Brandwood,    2    Stark.  [x)  Barnfathcr  v.  Lee,  cited  3  T.R.  379. 
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j)roportion  at  whicli  the  premises  were  rated  at  tlie  time  of  tlie  deed, 
Avhicli  was  20/.  in  respect  of  the  80/.  rent  (//).  Where  the  owner  of  a 
house,  in  consideration  of  a  premium,  demised  it  at  one-third  of  its 
annual  vaUie,  and  afterwards  redeemed  the  land  tax,  it  was  held,  that 
he  was  entitled  to  receive  from  the  tenant  an  annual  payment  equal 
to  two-thirds  of  the  land  tax  so  redeemed  (s). 

When  a  tenant  neglects  to  pay  any  rates,  taxes,  &c.,  pursuant  to 
his  covenant  or  promise  in  that  behalf,  the  lessor  may  sue  him  for 
the  breach  of  such  covenant  or  promise  {a),  or  he  may  maintain 
ejectment  if  the  lease  contain  a  proviso  for  re-entry  applicable  to 
such  covenant  or  promise  {h),  but  not  otherwise. 

Where  a  landlord  is  liable  to  any  rate  or  tax,  which  the  tenant 
has  paid,  under  actual  or  implied  compulsion,  the  latter  may  deduct 
the  amount  from  his  rent,  unless  there  is  an  express  covenant  or 
stipulation  to  the  contrary  {c).  He  is  not  entitled  to  make  such 
deduction  until  he  has  actually  paid  the  rate  or  tax  (r/).  The  deduc- 
tion should  be  made  from  the  rent  of  the  current  year ;  and  the 
tenant  cannot  claim  it  from  his  landlord  at  any  subsequent  period  {e). 
On  this  ground,  a  plea  in  bar  to  a  cognizance  for  a  distress  for 
rent,  which  stated  that  "  divers  sums,  amounting  to  a  certain  sum, 
had  been  from  time  to  time  duly  assessed  and  rated  for  the  premises 
for  land  tax,  and  from  time  to  time  paid  by  the  plaintiff,  wherefore 
he  deducted  the  said  sum,  being  the  amount  of  the  tax  which  the 
defendant,  as  landlord,  was  liable  to  bear  in  respect  of  the  rent," 
was  held  bad,  for  not  stating  the  specific  periods  for  Avhicli  the 
respective  sums  were  assessed  or  paid ;  and  in  not  showing  that  the 
payment  claimed  to  be  deducted  was  made  after  the  rent  distrained 
for  had  accrued,  or  was  then  accruing  (_/').  Where  the  landlord 
covenants  to  pay  the  land  tax,  the  lessee  is  not  entitled  to  deduct  for 
more  than  would  be  assessed  on  the  amount  of  liis  rent,  although  he 
may  have  actually  paid  more  {g) .  Where  by  lease  rent  is  to  be  paid 
without  deduction,  except  for  land  tax  and  sewers  rate,  and  the 
annual  value  of  the  premises  is  afterwards  increased  by  alterations 
and  new  buildings,  the  deduction  is  to  be  made  not  of  the  whole  tax 
as  paid,  but  only  in  proportion  to  the  rent  reserved  as  compared  with 
the  improved  annual  value  of  the  premises  (//).     In  one  case,  a  suc- 


(«/)  Graham  v.  IVadc,  16  East,  29: 
Watson  V.  Atkins,  3  B.  &  A.  647. 

(z)    Ward  v.  Const,  10  B.  &  C.  63.3. 

[a)  llurnt  V.  Jlurst,  4  Exch.  fu\  ; 
'Thompson  v.  Lapivorth  (186S),  L.  R.,  3 
C.  P.  149;  37  L.  J.,  C.  P.  74. 

(h)  Davis  V.  Burrrll,  10  C.  B.  821. 

\c)  Taync  v.  Burridye,  12  M.  &  W.  727  ; 
Sweet,  app.,  Seager,  resp.,  2  C.  B.,  N.  S. 
119  ;  Hurst  v.  Hurst,  4  Exch.  .571. 


[d)  Ri/an  v.  Thompson,  L.  R.,  3  C.  P. 
144  ;  37  L.  J.,  C.  P.  134. 

{>')  Andrnv  v.  Hancock,  1  B.  &  B.  37  ; 
21  R.  R.  5G9  ;  Cumi/iinr/  y.  Bedborough,  \'> 
M.  k  W.  438. 

(/)  Stubbs  V.  Parsons,  3  B.  &  A.  516- 

[g)  Whitjield  v.  Brandwood,  2  Stark. 
440;  20  R.  R.  712. 

(Ji)  Smith  V.  Humble,  15  C.  B.  321. 
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ceeding  tenant,  wlio  came  in  at  Micliaelmas  (at  wliicli  time  a  quarter's  Ch.  XV.  s.  i. 
rent  was  due),  and  received  from  the  former  tenant  a  receipt  for  ^'^l^l,",%Zs! 
a  year's  ]3ropertj  tax  also  due  at  Micliaelmas,  was  held  to  be  entitled  ^'^- 

to  deduct  the  amount  upon  the  landlord's  distraining  for  half  a  year's 
rent  at  Chi-istmas  (/).  A  broker,  who,  when  receiving  rent  under  a 
distress,  deducts  a  sum  purporting  to  be  for  land  tax,  is  not  to  be 
considered  as  allowing  the  land  tax,  so  as  to  affect  the  landlord's  right, 
but  as  merely,  from  not  knowing  how  to  act,  consenting  to  receive  the 
money  without  the  sum  deducted  (/.•).  Sums  allowed  by  way  of 
deduction  from  rent  in  respect  of  rates  and  taxes  paid  (although  so 
allowed  erroneously)  operate  as  payment,  and  will  support  a  defence 
of  payment  of  so  much  of  the  rent  (/). 

Where  a  tenant  has  paid  a  tax,  which  his  landlord  is  bound  to  pay,  Eemedy  by 
he  may  recover  the  amount  paid  by  action  [m).  A  tenant  who  had  "^  ^°°' 
been  compelled  by  the  "  building  owner  "  to  pay  the  proportion  of 
the  expenses  of  a  party- wall  or  structure  which  was  payable  under 
the  Metropolitan  Building  Act,  1855  (18  &  19  Yict.  c.  122),  repealed 
by  the  London  Building  Act,  1894,  by  his  landlord,  the  "  adjoining 
owner"  could  maintain  an  action  against  the  latter  to  recover  the  sum 
so  paid,  and  was  not  boimd  (though  entitled)  to  deduct  it  from  the 
rent  due  or  accruing  due  {n) . 

Where  the  tenant  has  paid  his  full  rent,  without  deduction,  undo'  Mode  of 
protest,  because  of  a  threat  of  distress,  he  may  recover  by  action  the  j^eXction. 
amount  of  rates  and  taxes  which  he  has  paid  for  the  landlord,  and 
which  the  latter  has  improperly  refused  to  allow  (o)  ;  but  where  a 
tenant  has  omitted  to  de4uct  a  landlord's  tax  {p),  or  voluntarily  paid 
his  full  rent  without  deducting  a  landlord's  tax  for  a  considerable 
time,  he  cannot  recover  it  back.  Thus,  where  the  tenant  of  pre- 
mises under  a  lease,  which  contained  no  reservation  as  to  the  pay- 
ment of  land  tax,  claimed  a  deduction  for  such  tax,  which  was 
refused  by  the  landlord,  who  afterwards  distrained,  and  was  paid 
the  whole  rent,  and  the  tenant  afterwards  paid  his  full  rent  for 
five  successive  years,  without  claiming  to  deduct  such  tax ;  it  was 
held,  that  such  acquiescence  was  equivalent  to  a  dereliction  of  his 
claim  in  the  first  instance ;  and  that  he  could  not  recover  back  any 
of  the  sums  so  paid  by  him  for  land  tax,  in  an  action  of  assumpsit 
for  money  paid,  on  the  ground  of  their  being  involuntary  pay- 
ments {q)  ;  and  where  an  occupier  of  lands  had,  during  a  course  of 

(t)  GlennelY.  Read,  7  Taunt.  50.  626,  applicable  apparently  to  sect.  173  (5) 

{k)  Smmderson  v.  Hanson,  3  C.  &  P.  314.  of  the  London  Building  Act,  189-1. 

[l)    Waller  v.  Andrcics,  3  M.  &  W.  312  ;  (o)   Baker  v.  Grernhill,  3  Q.  B.  148. 

JBramston  v.  Eobins,  4  Bing.  11.  {p)   Gumming  v.  Bcdboroitgh,  15  M.  &  "W. 

(»0   Graham  v.   Tate,   1  M.    &  S.   609  ;  428  (Property  Tax). 
Watson  V.  Home,  7  B.  &  C.  285  ;  6  L.  J.,  (?)  Spragg  v.  Hammond,  2  B.  &  B.  59  ; 

K.  B.  73  ;  31  R.  R.  200.  4  Moo.  431  ;  Andreiv  v.  Hancock,  1  B.  & 

(«)  Earle  v.  Maagham.  14  C.   P.,  N.  S.  B.  37  ;  3  Moo.  278  ;  21  R.  R.  569  ;  Fuller 


L.T. 
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twelve  years,  paid  to  the  collector  of  taxes  the  landlord's  property 
tax,  and  tlie  full  rent  as  it  became  due  to  the  landlord,  without 
claiming  any  deduction  on  account  of  the  tax  so  paid  ;  it  was  held, 
that  the  occupier  could  not  recover  back  from  the  landlord  any 
part  of  the  property  tax  so  paid  (r). 

But  where  a  local  Act  provided  that  a  drainage  tax  of  one  shilling 
per  acre  should  be  paid  by  the  tenants  of  the  land  charged  with  the 
same,  and  that  the  tenants  might  deduct  the  same  out  of  the  rents 
payable  to  their  landlords ;  it  was  held,  that  a  tenant  who  on  the 
determination  of  his  tenancy  paid  the  full  rent  then  due,  without 
deducting  the  tax  falling  due  on  the  determination  of  the  tenancy, 
but  not  then  called  for,  might  recover  from  the  landlord  the 
amount  of  tax  vv'hich  he  (the  tenant)  was  afterwards  compelled  to 
pay,  and  would  never  have  any  opportunity  to  deduct  from  rent  (-s) . 
Wliere  a  plaintiff  demised  a  house  to  the  defendant,  who  by  the 
agreement  was  to  pay  a  rent  clear  of  all  deductions  for  taxes  and  paro- 
chial rates;  and  after  occupying  the  premises  for  some  time,  the 
defendant  quitted  them,  leaving  claims  for  land  tax  and  poor  rates, 
which  latter  the  landlord  was  obliged  by  a  local  Act  of  Parliament 
to  pay,  and  he  did  pay  them  ;  it  was  held,  that  he  could  not  recover 
the  amount  from  the  defendant  in  the  action  for  money  paid,  but 
should  have  declared  specially  on  the  agreement,  because  as  there 
was  no  original  liability  on  the  defendant  to  pay,  it  could  not  be  said 
to  be  money  paid  to  his  use  (/). 

In  an  action  for  rent,  the  tenant  may  plead  as  to  part,  that  he  has 
paid  a  landlord's  tax  to  that  amount,  in  respect  of  the  rent  due  to 
the  plaintiff  claimed  by  the  declaration,  after  he  has  in  fact  paid 
the  tax  {u).  In  such  action  the  validity  of  the  rate  or  tax,  or  the 
plaintiff's  liability  to  pay  all  or  any  part  of  it,  may  be  disputed  (,r)  ; 
or  the  plaintiff  may  reply  that  by  the  lease  or  agreement  the 
defendant  expressly  agreed  to  pay  all  rates  and  taxes  (//) .  In  sup- 
port of  a  plea  of  payment  of  a  landlord's  tax,  the  tenant  should  call 
the  collector,  and  produce  the  assessment  (~) ;  but  the  latter  has  been 
held  unnecessary  {a) . 


V.  Abbott,  4  Taunt.  105 ;  Waller  v.  Andrews, 
3  M.  &  W.  312  ;  Stnbbs  v.  Tarsons,  3  B. 
&  A.  olG  ;  Brisbane  v,  Dacrcs,  5  Taunt. 
143  ;  14  R. R.  718. 

(>•)  Benby  v.  Moore,  1  B.  &  A.  123  ;  18 
R.  R. 444. 

is)  Daicson  v.  Linton,  5  B.  &  A.  521. 

{t)  Spencer  v.  Parry,  3  A.  &  E.  331.. 


(f/)  Tlnckhr  v.  rrentice,  4  Taunt.  549  ; 
13  R.  R.  684  ;  Baker  v.  Bavis,  3  Camp. 
474  ;  14  R.  814  ;  Focock  v.  Eustace,  2  Camp. 
181  ;  13  R.  R.  691. 

(.r)  Lobban  v.  Cook,  3  H.  &  N.  238. 

(!/)  Payne  \.  Burridge,  12  M.  &  "W.  727. 

(;)   Gabell  v.  Shevell,  5  Taunt.  81. 

{a)  riiiUips  V.  Beer,  4  Cami).  2CG. 


Sect.  2. — ^Eating  of  Landlord  by  Statute.  627 

Ch.  XV.  s.  2. 
Sect.  2. — Ratinn  of  Landlord  instead  of  Tenant,  hy  Statute.  Rating  of 

•^    ■  ''  '     "^  Landlord  by 

Provision  lias  in  some  cases  been  made  by  the  Legislature,  where     •  ^^"^^'■^''- 


the  tenant's  holding-  is  of  small  value,  for  collecting  rates  from  the 
landlord  instead  of  the  tenant,  thus  reversing  the  ordinary  rule  of 
the  incidence  of  the  rate  upon  the  occupier.  The  principal  statute 
upon  this  head,  the  Poor  Eate  Assessment  and  Collection  Act, 
1869  (32  &  33  Vict.  c.  41),  is  set  out  at  length  in  the  Appendix  {h)  ; 
but  it  will  be  well  to  say  a  few  words  in  this  place  on  the  general 
subject. 

The   earliest  statute  seems   to   be  "  Stm'ges   Bom'ne's  Act "    (59  Stm-gcs 
Geo.  3,  c.  12).      This  by  sect.  19  empowered  the  vestry  of  any  parish     '^"^"^^  ^    ^  ' 
to  pass  a  resolution  that  the  owners  of  all  houses,  apartments,  or 
dwellings  in  the  parish,  being  the  immediate  lessors  of  the  actual 
occupiers,  which  should  respectively  be  let  to  the  occupiers  at  any 
rent  not  exceeding  20/.  nor  less  than  Ql.  by  the  year  or  on  any  agree- 
ment by  which  the  rent  should  be  payable  at  any  shorter  period  than 
3  months,  should  be  assessed  to  the  rates  instead  of  the  occupiers. 
This  section,  which  had  no  application  to  houses  let  at  a  weekly  rent  West  Sam 
amounting  to  more  than  20/.  by  the  year  (c),  is  impliedly  repealed  as  ^"^'"^^-  ^^^*- 
to  parliamentary  boroughs  by  the  Pepresentation  of  the  People  Act, 
1867  (30  &  31  Yict.  c.  102),  and  generally  by  the  Poor  Eate  Assess- 
ment and  Collection  Act,  1869  (32  &  33  Yict.  c.  41)  (d). 

The  next  Act,  13  &  14  Yict.  c.  99,  commonly  called  the  Small 
Tenements  Act,  being  expressly  repealed  (e),  it  need  only  be  stated 
that  it  empowered  vestries  to  rate  owners  instead  of  occupiers  in  cases 
where  the  yearly  rateable  value  did  not  exceed  6/. 

The  Poor  Eate  Assessment  and  Collection  Act,  1869   (32  &  33  Poor  Eate 
Yict.  c.  41),  is  the  principal  Act  upon  the  subject.      This  statute  by  and  Collection 
sect.  1  provides  that  the  occupier  of  any  rateable  hereditament  let  to  ^^^'  ^^^^' 
him  for  a  less  period  than  tliree  months  may  deduct  the  amount  paid 
by  him  for  a  poor  rate  from  rent,  and  "  that  every  such  payment 
shall  be  a  valid  discharge  of  the  rent  to  the  extent  of  the  rate  so 
paid." 

The  3rd  section  provides  that  owners  may  agree  in  writing  with 
overseers  to  become  liable  for  the  poor  rates  assessed  on  hereditaments 
the  rateable  value  of  which  does  not  exceed  20/.  in  the  metropolis,  or 

(b)  Appendix  A.  {tj  By  32   &  33  Vict.  c.   41,  s.   G,  and 

(c)  West  Hum  Vnion  v.  lies,  L.  R.,  8  also  by  the  Statute  Law  Revision  Act, 
App.  Cas.  386  ;  52  L.  J.,  Q.  B.  650;  49  1875;  whereas  the  19th  section  of  Sturges 
L.  T.  205;  31  W.  R.  928;  affirming  Bourne's  Actwas  passed  over  in  the  repeals 
decision  of  C.  A.  effected  by  the  Statute  Law  Revision  Act, 

(d)  TFesf  nam  Union  v.  Fourth  City  1873,  the  whole  Act  was  left  untouched  by 
Mutual  Building  Sociiti/,  [1892]  1  Q.  B.  the  Statute  Law  Revision  Act  of  1S90, 
654  ;  61  L.  J.,  M.  C.  128  ;  66  L.  T.  350  ;  and  sect.  19  is  printed  in  the  2nd  edition 
40  W.  R.  446  ;  56  J.  P.  438— C.  A.  of  the  Statutes  Revised. 
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Cn.  XV.  s.  2. 

Hating  of 

Landlord  by 

Statute. 


Ambassadors, 
Attaches,  &c. 


Proposed 
division  of 
Rates  between 
Tiandlord  and 
Tenant. 


13/.  in  Liverpool,  or  10/.  in  Manchester  or  Birmingliam,  or  8/.  else- 
where ;  and  the  4th  section  empowers  a  vestry  to  order  owners  to  be 
rated  instead  of  occupiers  in  all  cases  to  which  section  3  extends, 
except  that  a  dwolling-house  must  he  included  in  the  rateable  here- 
ditament for  the  order  to  apply. 

In  the  peculiar  case  of  Parkwson  v.  Potter  (/),  a  local  Act  relating 
to  the  parish  of  Marylebone,  35  Greo.  3,  c.  Ixxiii,  s.  190,  provided  that 
any  rate  made  on  a  house  which  an  ambassador,  or  his  servant,  &c., 
or  other  person  not  liable  by  law  to  rates  should  inhabit,  should  be 
recoverable  from  the  landlord.  A  house  in  the  parish  was  lot  to  the 
defendant  under  a  covenant  to  pay  all  rates,  &c.,  imposed  on  the 
premises  or  on  the  landlord  in  respect  thereof.  The  defendant  assigned 
the  house  to  an  attache  who  claimed  exemption  from  rates  both  at 
common  law  and  by  virtue  of  the  Diplomatic  Privileges  Act,  1708 
(7  Ann.  c.  12),  whereupon  the  landlord  paid  the  rates  and  sued  the 
defendant  to  recover  the  money  paid.  It  was  held  that  an  attache 
came  within  the  exemption  and  the  local  Act,  and  that  the  defendant 
was  liable  to  recoup  his  landlord. 

The  deduction  of  part  of  certain  rates  from  rent  under  the  Hating 
Act,  1874,  and  the  rating  of  owners  instead  of  occupiers  under  the 
Public  Health  Act,  1875,  is  treated  hereafter  (see  Sects.  11,  15). 

It  may  be  well  to  mention  here  that  the  Eoyal  Commission  on 
Agriculture,  which  reported  in  1882,  was  of  opinion  "  that,  without 
disturbing  existing  contracts  of  tenancy,  all  rates  should  in  future  be 
borne  equally  by  owners  and  occupiers." 


Tenant  to 
deduct  Pro- 
perty Tax 
\M\h\  from 
his  mxt  Mint. 

Income  Tax 
Act,  1842, 
H.  60, 

yehed.  (A.\ 
Pule  9. 


Sect.  3. — Property  Tax. 

The  Acts  relating  to  property  tax  and  income  tax  are  very  nume- 
rous {(j).  The  principal  Act,  passed  in  1842,  is  5  &  6  Vict.  c.  35, 
and  the  amount  of  the  landlord's  tax  is  now  (Feb.,  1898),  eight- 
pence  (A) . 

The  property  tax,  like  most  others,  is  a  tenant's  tax  as  between  him 
and  the  public  (/).  But  the  Income  Tax  Act,  1842  (5  &  6  Vict. 
c.  35),  s.  GO  (Sched.  (A.),  No.  IV.,  ninth  Rule),  directs  the  tenant,  on 
paying  the  tax,  to  deduct  it  from  his  rent,  and  du-ects  the  landlord  to 
allow  the  deduction,  in  the  following  terms  : — 

The  occupier  of  any  lands,  tenements,  hereditaments,  or  heritages, 
being-  tenant  of  the  same,  and  paying  the  said  duties,  shall  deduct  so 


(/)  TarliinHon  v.  Totter,  IG  Q.  B.  D. 
1.52  :  .3)  L.  J.,  Q.  B.  153  ;  53  L.  T.  81S  ; 
34  W.  R.  215. 

{(f)  See  Chit.  Stat.  tit.  "Property  Tax." 


(A)  Finance  Act,  1897  (60  k  61  Vict. 
c.  24),  8.  4. 

(j)  Cumming  v.  Bedboroiiyh,  15  M.  &  W. 
438. 
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much,  thereof  iu  respect  of  the  rent  payable  to  the  landlord  for  the  time  Cjj^  xv.  s.  3. 
being  (all  sums  allowed  by  the  commissioners  being  first  deducted)  as  a  Property  Tax. 
rate  of  \_seven  (/.■)  pence]   for  every  twenty  shilling's  thereof  would  by  a 
just  proportion  amount  unto,  which  deduction  shall  be  made  out  of  the 
first  payment  thereafter  to  be  made  on  account  of  rent ;  and  the  receivers 
of  her  Majesty,  and  all  landlords,   both  mediate  and  immediate,   their  Landlord  to 
respective  heirs,  executors,  administrators,  and  assigns,  according  to  their  allow  such 
respective  interests,  and  their  respective  receivers  or  agents,  shall  allow  -L'ea-uotion. 
such  deduction  upon  receipt  of  the  residue  of  the  rent,  under  the  penalty 
herein  (/)  contained;  and  the  tenant  paying  the  said  assessment  shall  be  Tenant 
acquitted  and  discharged  of  so  much  money  as  if  the  same  had  actually  paying, 
been  paid  unto  the  person  to  or  for  whom  his  rent  shall  have  been  due  ^iischargod. 
and  payable ;  and  the  occupier  of  lands  charged  on  the  amount  of  any 
composition,  rent,  or  payment  for  tithes  arising  therefrom,  and  pajdng  the 
said  duties,  shall  be  entitled  to  make  the  like  deduction  from  such  compo- 
sition, rent,  or  payment  on  paying  the  same. 

So  mesne  landlords,  by  whom  any  such  deductions  shall  have  been 
allowed  as  aforesaid,  may  deduct  and  retain  a  just  proportion  thereof 
from  the  rent,  &c.  payable  by  them  to  their  superior  landlord  {m). 

The  7ord  section  of  the  same  Act    provides  that   no    agreement 
between  landlord  and  tenant  as  to  payment  of  taxes  shall  be  deemed 
to  extend  to  the  duties  charged  under  the  Act.     The  103rd  section  Penalty  50^ 
adds,  that  if  any  person  shall  refuse  to  allow  any  deduction  autho-  for  refusing 
rized  by  the  Act  out  of  any  rent  he  shall  forfeit  the  sum  of  fifty  g  ^qs 
pounds,  and  that  all  contracts,  covenants  and  agreements  made  or  Contract 
entered  into,  or  to  he  made  or  entered  into  [n),  for  payment  of  any  rent  ^s^ainst  De- 
in  full,  without  allowing  the  deduction,  "  shall  be  utterly  void," —  s.  103. 
vi^hich  means  that  the  particular  stipulation  for  payment  in  full  shall 
be  void,  and  not  the  whele  contract  of  tenancy  (o) . 

A  larger  rent,  however,  may  be  reserved,  subject  to  a  reduction  on  Laro-er  Rent 
the  repeal  or  diminution  of  the  property  tax  (p).  Subject  to  Re- 

It  has  been  held  by  the  Court  of  Appeal  that  an  agreement,  that  Repayment 
if  the  tenant  will  continue  to  pay  his  rent  in  full,  without  any  deduc-  ^J  Landlord, 
tion  in  respect  of   landlord's   property  paid  by  him,  the   landlord  j^".'^,'^^.  ^' 
will  repay  to  the  tenant  all  sums  which  he  has  paid,  or  shall  pay 
for  the  landlord's  property  tax,  is  not  invalid  as  being  contrary  to  this 
section  (</) . 

(/.)  The  effect  of  each  annual  Finance  549  ;   13  R.  R.  684. 
Act  is  to  read  into  the  section  sixpence  or  {p)   Colhron  v.  Travcrs,  12  C.  B.,  N.  S. 

eightpence,  or  other  current  rate  for  the  ISl  ;  31  L.  J.,  C.  P.  257  ;  Beadcl  v.  Pitt, 

original  sevenpence,  and  also  to  incorpo-  13  W.  R.  287,"  11  Jur.,  N.  S.  152.     As  to 

rate  all  prior  Income  Acts  in  force.  annuity,  see  Abaclam  v.  Abadam,  33  Beav. 

(l)  See  sect.  103,  infra.  ^"'^  '-  3^  L.  J.,  Ch.  593;  and  as  to  rent- 

,    \  TT    -r,   ^    urn     +1,  >'  charge   (which   may   be   devised  free   of 

(;.)  Id.  Rule  -Tenth.  property  tax),   see  Fr.tinff  v.    Tanlor,   32 

{n)  As  to  the  necessity  of  these  words,  l   j^  q   ^   4j^  e^.  Ch. 
see  Pe  Knight,  1  Exch.  802.  (^y)  ' L(ui>b  v.  Brewster,  L.  R.,  4  Q.  B.  D. 

(o)  GasM!  V.  King,   11   East,   165  ;   10  G07  ;  48  L.  J.,  Q.  B.  421  ;  40  L.  T.  537  ; 

R.  R.  462  ;   Tinckkr  v.  Prentice,  4  Taunt.  27  W.  R.  478— affirming  decision  below, 
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Ch.  XV.  s.  3. 

Troperti/  Tax. 

When  the  De- 
duction may 
be  made. 
Cuinmiuf/  v. 
Bcdborougli . 

Revenue 

Act,  1864. 


A  tenant  is  not  entitled  to  make  any  deduction  in  respect  of 
propert}^  tax  until  lie  has  actually  paid  the  amount  (r).  Such  pay- 
ment operates  as  a  pajanent  pro  tanto  of  the  rent  then  due,  or  then 
accruing  (.s).  It  was  held  in  Cumming  v.  Bedhorough  that  where  the 
tenant  omitted  to  deduct  the  tax  on  his  next  payment  of  rent,  he  could 
not  afterwards  recover  the  amount  as  "  money  paid  "  to  the  use  of 
the  landlord  {t).  By  the  Eevenue  (No.  1)  Act,  1864  (27  &  28  Vict. 
c.  18),  s.  15,  however,  it  is  enacted  that — 

Whereas,  under  and  by  virtue  of  the  fortieth  section  of  the  Income 
Tax  Act,  1853,  persons  liable  to  the  payment  of  rent,  yearly  interest,  or 
any  annuity  or  other  annual  payment  therein  mentioned,  are  entitled  and 
authorized  on  making  such  payment  to  deduct  and  retain  thereout  the 
amount  of  the  rate  of  income  tax  which  shall  be  payable  at  the  time 
when  such  paj'ment  becomes  due  :  Be  it  enacted,  that  the  persons  liable 
to  and  making-  any  such  payment  as  aforesaid  shall  be  entitled  and  are 
hereby  authorized  to  deduct  and  retain  thereout  the  amount  of  the  rate 
or  a  proportionate  amount  of  the  several  rates  of  income  tax  which  were 
chargeable  by  law  upon  or  in  respect  of  such  rent,  interest,  annuity,  or 
other  annual  payment,  or  the  source  thereof,  during  the  period  through 
which  the  same  was  accruing  due,  anything  in  the  said  recited  Act  to  the 
contrary  notwithstanding. 


Penalty  on 
Landlord  not 
allowing 
Deduction. 


Income  Tax 
payable  on 
Royalties 
reserved  in 
Demise. 


If  the  landlord  or  his  agent  wrongfully  refuse  to  allow  the 
deduction,  he  will  he  liable  to  a  penalty  of  50/.  on  each  occasion  {u). 
Such  penalty  may  bo  recovered,  either  by  the  Attorney- General  on 
behalf  of  the  Crown,  or  in  a  qui  tam  action  or  information  com- 
menced in  the  King's  Bench  Division  (.r)  of  the  High  Court  within 
two  years  from  the  time  of  the  penalty  being  incurred  (//).  But  the 
Attorney- Ceneral  may  stay  any  such  cj[ui  tam  action  or  information 
by  entering  a  nolle  prosequi,  or  otherwise,  in  case  it  shall  appear  to 
his  satisfaction  that  any  penalty  or  forfeiture  was  incurred  without 
intention  of  fraud  {z) . 

Income  tax  is  payable  upon  royalties  in  the  case  of  a  demise,  but 
not  of  a  sale.  In  Edmonds  v.  Eadicood  a  piece  of  land  was  demised, 
with  power  to  the  lessee  to  get  from  the  land  clay,  brick  earth  and 
other  materials  for  making  bricks,  and  to  make  the  same  into  bricks 
upon  the  premises  for  a  term  of  fourteen  years,  paying  to  the  lessor 


(r)  Ante,  p.  628. 

{s)  Balcer  v.  Denis,  3  Camp.  474  ;  14 
R.  R.  814  ;  FmnkUn  v.  Garter,  1  C.  B. 
750 ;  3  D.  &  L.  213,  cited  15  M.  &  W. 
651. 

{t)  Citmming  v.  Bcdborouffh,  15  M.  &  W. 
438  ;  Dcnbi/  v.  Moore,  1  B.  &  A.  123^ 
18  R.  R.  444  ;  Spencer  v.  Parry,  3  A.  &  E. 
331. 

(«)  5  &  6  Vict.  c.  35,  8.  103,  ante  ;  Reg. 
V.  Shed,  1  F.  &  r.  204  ;  Att.-Gen.  v. 
Shield,  3  H.  &  N.  834  ;  28  L.  J.,  Ex.  49. 


(.r)  Judicatiire  Act,  1873,  s.  34,  as 
amended  by  Order  in  Council. 

(y)  This  seems  to  bo  the  effect  of  the 
22u(i  section  of  the  Inland  Revenue  Regu- 
lation Act,  1890  (63  &  54  Vict.  c.  21). 

{z)  lb.  s.  62.  The  185th  section  gives 
costs  ;  and  this  seems  not  to  be  impliedly 
repealed  by  Rules  of  the  Supreme  Court, 
Ord.  LXV.,  which  places  costs  in  the 
discretion  of  the  Court.  See  Hasler  v. 
Wood,  54  L.  J.,   Q.  B.  419. 


J 
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the  yearly  sum  of  17/.  10s.  for  siu-face  rent,  by  quarterly  payments;  Ch.  XV.  s.  3. 
also  paying  to  the  lessor  for  royalty  or  brick  rent  the  yearly  sum  of  ^''cperti/  Tax. 
100/.,  by  four  equal  quarterly  payments  on  the  same  days  ;  and  also 
paying  in  respect  of  every  thousand  bricks  over  and  above  the  first 
million  which  should  be  made  on  the  premises  in  any  one  year,  an 
additional  royalty  or  brick  rent  of  2s.,  to  be  paid  on  the  last  day  of 
every  year.  It  was  held,  that  both  the  royalties  or  brick  rents  were 
chargeable  with  income  tax,  and  that  it  was  payable  in  the  first 
instance  by  the  lessee,  who  was  entitled  to  deduct  it  from  the  amount 
due  to  the  lessor  (a).  In  such  a  case  the  royalties  would  go  to  the 
heir  rather  than  to  the  executor  of  the  lessor  (h),  although  where  a 
mine  is  so/d  and  the  purchase-money  is  made  payable  by  fifty  annual 
instalments,  such  instalments  constitute  capital  (not  income),  and  no 
income  tax  ought  to  be  paid  or  deducted  in  respect  thereof  (c) . 

In  estimating  the  value  of  a  succession  to  land  under  the  Succes-  No  deduction 
sion  Duty  Act,  1853  (16  &  17  Yict.  c.  51),  the  successor  is  not  entitled  fyom  Succes- 

-,,,.„.  sion  Duty  in 

to  a  deduction  for  income  tax,  or  the  agent's  charges  for  collecting  respect  of 

rents  ((/).  income  Tax. 


Sect.  4. — Land  Tax. 


The  principal  Land  Tax  and  Land  Tax  Eedemption  enactments,  Land  Tax 
are  the  Land  Tax  Act,  1797  (38  Geo.  3,  c.  5),  made  perpetual  by  the  ^f^^  ^"J^ 
Land  Tax  Perpetuation  Act,  1798  (38  Geo.  3,  c.  60)  ;  the  Land  Tax  Redemi^tion 
Eedemption  Act,  1802  (42  Geo.  3,  c.  116)  ;  the  Land  Tax  Eedemp-  '^''*'- 
tion  Act,  1813  (53  Geo.  3,  c.  123) ;  and  sections  31  to  36  inclusive  of 
the  Finance  Act,  1896,  ttte  latter  Act  reducing  the  maximum  limit  of  Finance  Act, 
the  tax  from  foiu*  shillings  to  one  shilling  in  the  pound,  simplifying 
and  cheapening  the  terms  of  redemption,  and  repealing  large  portions 
of  the  prior  Acts  {e) . 

By  the  Land  Tax  Act,  1797  (38  Geo.  3,  c.  5),  s.  4,  the  land  tax  was  Land  Tax- 
directed  to  be  rated  and  charged  in  manner  therein  mentioned  upon  ^^^  charged, 
all  hereditaments  in  England,  Wales,  and  JBeru-icJi'-upon-Ticccd,  and 
upon  all  persons  "  having  or  holding  "  any  such  hereditaments  "  in 
respect  thereof  "  ;  and  by  sect.  180  of  the  Land  Tax  Eedemption  Act, 
1802  (42  Geo.  3,  c.  116),  it  is  raised  by  an  ec[ual  rate  according  to 
the  annual  value  of  the  hereditaments  in  each  parish.      Neither  that 

(ff)  Edmonds  v.   EasUvood,   2   H.    «fc   N.  100. 

811;  27  L.  J.,  Ex.,  209.  [d)  In  re  Ehccs,   3  H.  &   N.   719;  28 

_  (b)  Barrs  v.  Lea,  33  L.  J.,  Ch.  437  ;   10  L.  J.,  Ex.  46. 

Jur.,  N.  S.  996.  (r)  See  the  whole  series  of  Land  Tax 

For  effect  of  Land  Transfer  Act,  1897,  and  LandTax  Redemption  Acts  in  Chitty's 

seep.  322,  ante.  Statutes,  5th  ed.,  tit.  "Land  Tax,"  and 

(p)  Tai/lor  V.  Eram,    1   H.   &  N.   101  ;  for  the  Finance  Act,  1896,  see  vol.  14  of 

25  L.  J.,  Ex.  269  ;  Lady  EinUij  Foley  v.  Chitty's  Statutes  consohdating  the  seven 

Fletcher,  3  H.   &  N.  769 ;  28  L.  J.,  Ex.  annual  volumes  from  1895  to  1901. 
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Lmid  Tax. 

' '  Annual 

Value." 


May  be  levied 
by  Distress 
and  Sale,  or 
by  Commit- 
ment. 


Power  to 
Tenant  to 
deduct  a  pro- 
portionate 
Part  from 
the  Rent. 


Accxuittance 
from  Rent, 
pro  tan  to. 
Commis- 
si CD  ers  to 
settle  Dis- 
putes as  to 
Laud  Tax. 


Express  Con- 
tracts as  to 
Rates  and 
Taxes  not  in- 
terfered ■with. 


Tenant  liable 
to  the  Public 
for  the  Laud 
Tax. 


Act  nor  any  other  provided  a  definition  of  "  annual  value."  A 
definition  is  now  provided  by  the  Finance  Act,  1896,  which  by  sect.  35 
enacts  that  "  annual  value  "  means  annual  value  by  determination  of 
the  Income  Tax  Commissioners  for  the  purpose  of  Schedule  A.  in  the 
Income  Tax  Act,  1842. 

By  sect.  17,  it  is  to  be  levied  and  raised,  when  necessary,  by  dis- 
tress and  sale,  Avith  power  to  break  open  outer  doors,  &c.,  in  the 
presence  of  a  constable  ;  and  with  power  to  the  commissioners  of  land 
tax  to  commit  defaulters  to  prison,  tliere  to  remain  until  the  arrears 
of  land  tax,  with  costs,  are  paid.  But  a  distress  may  not  be  made 
immediately  after  the  tax  is  demanded ;  there  must  be  a  refusal,  or  a 
neglect  and  default  to  pay  the  tax,  and  a  reasonable  time  after  demand 
made  should  be  allowed,  otherwise  the  distress  will  be  illegal  (/). 
An  outer  door,  &c.,  cannot  be  broken  open  to  levy  land  tax,  except  in 
the  presence  of  a  constable  (</) . 

By  the  same  sect.  17,  the  tenant  rated  by  virtue  of  the  Act  is 
required  and  authorized  to  jmy  such  sum  or  sums  of  money  as  shall 
be  rated,  and  to  deduct  out  of  the  rent  so  much  of  the  said  rate  as,  in 
respect  of  the  said  rents  of  any  such  houses,  &c.,  the  landlord  should 
and  ought  to  pay  and  bear  ;  and  the  said  landlords,  both  mediate  and 
immediate,  according  to  their  respective  interests,  are  required  to 
allow  such  deductions  and  payments  upon  the  receipt  of  the  residue 
of  the  rents. 

By  sect.  18,  "  every  tenant  paying  the  said  assessment  or  assess- 
ments last  mentioned  shall  be  acquitted  and  discharged  of  so  much 
money  as  the  said  assessment  or  assessments  shall  amount  unto,  as  if 
the  same  had  actually  been  paid  unto  such  person  or  persons  to  whom 
his  rent  shall  have  been  due  and  payable  "  ;  with  power  to  the  com- 
missioners of  land  tax,  or  any  two  of  them,  to  settle,  as  they  shall 
think  fit,  any  differences  between  landlord  and  tenant,  or  any  other, 
concerning  the  said  rates.  When  they  have  decided  any  such  diffe- 
rence the  Court  will  not  re-examine  it  {h). 

Sect.  35  provides,  *'  that  nothing  in  this  Act  contained  shall  be 
construed  to  alter,  change,  or  determine,  or  make  void  any  contracts, 
covenants,  or  agreements  whatsoever  between  landlord  and  tenant,  or 
any  other  persons,  touching  the  payment  of  taxes  and  assessments  in 
England,  Wales,  and  Berwick-upon-Tweed ;  anything  herein  con- 
tained to  the  contrary  notwithstanding." 

The  land  tax  is  to  be  rated  and  cliarged  upon  the  person  "  having 
or  holding"  the  property  "  in  respect  thereof  "  («).      It  is  a  tenant's 


(/)  Glbbs  V.  Stead,  8  B.  &  C.  528. 
{g)  Foss  V.   Racine,   8   C.    &  P.   699 
M.  &W.  419;  7Dowl.  63. 


{h)  Brockinaii  v.  Ilonrjwood,    1    P.  Wms. 
328. 

(i)  38  Geo.  3,  c.  5,  s.  4,  supra,  p.  G31. 
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tax,  as  between  him  and  the  puUic  (A).     But,  in  the  absence  of  any  Ch.  XV.  s.  i. 
express  stipulation  to  the  contrary,  the  tenant  is  entitled  to  deduct  out     ^(""^  Tax- 
of  the  ciuTent  or  accruing  rent,  when  paid  by  him  (/),  not  the  whole  With  Power 
rate  as  paid,  but  only  so  much  thereof  as  the  rent  paid  to  his  imme-  proportionate 
diate  landlord  bears  to  the  assessed  annual  value   of    the  demised  ^'^"^^  thereof 

irom  his  next 

premises ;  and  such  landlord  may  deduct  out  of  the  next  rent  paid  by  Payment  of 
him  to  his  superior  landlord  so  much  of  the  rate  as  such  last-mentioned     ®^  ' 
rent  bears  to  the  assessed  annual  value  of  the  property,  and  so  on, 
toties  quoties  {ni) .     When  an  outgoing  tenant  who  has  paid  the  land 
tax  hands  over  the  receipt  to  the  succeeding  tenant,  it  seems  that  the 
latter  may  have  the  allowance  of  it  {n). 

Any  contract  by  a  tenant  to  pay  the  land  tax,  or  to  pay  "  all  rates  Express 
and  taxes,"  will  render  him  liable  to  pay  the  whole  land  tax,  witliout  Tenairts  to^ 
making  any  deduction  from  his  rent  in  respect  thereof  (o).     Even  an  pay  Land 
oral  agreement  to  pay  "  all  taxes  "  (not  specifically  mentioning  the 
land  tax)  will  be  sufficient  for  this  purpose  ( p) ,    Under  an  agreement 
for  a  lease  at  the  yearly  rent  of  40/.,  payable  quarterly,  "free  of  all 
outgoings,"  the  tenant  ought  to  pay  the  land  tax  and  tithe  commuta- 
tion rent-charge,  and  the  landlord  is  entitled  to  have  a  covenant  to 
that  effect  inserted  in  the  lease  (</).     The  land  tax  is  a  "  parliamentary 
tax  "  within  the  meaning  of  an  agreement  to  pay  rent  "  and  all  taxes 
parliamentary  and  parochial"  (;■),  but  not  a  parochial  tax  (s). 

When  the  tenant  covenants  or  agrees  to  pay  all  rates,  taxes  and  Express 
impositions,  except  land  tax,  or  when  the  landlord  covenants  or  agrees  Landlord  to 
to  pay  the  land  tax,  or  "  all  rates  and  taxes  "  (which  would  include  Pfy  the  Land 
the  land  tax),  and  new  buildings  are  subsequently  erected,  or  other  Buildings. 
improvements  made,  duriirg  the  term,  whereby  the  amount  of  laud 
tax  is  increased,  the  landlord  is  bound  to  allow  the  tenant  to  deduct 
from  his  rent  only  so  much  of  the  land  tax  as  would  have  been  pay- 
able for  the  premises  in  the  state  in  which  they  were  demised,  and 
not  such  part  of  the  land  tax  as  is  occasioned  by  the  new  buildings 
or  other  improvements,  of  which  the  tenant  has  the  use  or  benefit  {t) . 
The  result  is,  that  the  lessor  is  bound  to  pay  such  proportion  only 


(/.•)  It.  V.  Mitcham,  Cald.  276  (a) ;  Doug.  {p)  Amfield  v.  White,  Ry.  &  Moo.  24G  ; 

226,  Buller,  J.  ;    Watson  v.  Home,  7  B.  &  C.  Hopwood  v.  Barefoot,  1 1  Mod.  237. 

285  ;    Ward  v.  Const,  10  B.  &  C.  649.  (^)  Parish  v.  S/eemaii,  1  De  Gex,  F.  &  ,J. 

{I)  Andrew  v.   Hancock,    1   Brod.    &  B.  326  •   29  L   J     Ch    96 

37;  3  Moo.  278;  21  R.  R.  569  ;  Doiby  \.  /  '    ir       •    '        '7    '      o  r.     r    t-    ,0 

ir         1  -D    f     A     TOO      0/  77         i>  (';  Ma)unnn  v.  Lunn,   2  C.   &  K.   13  ; 

Moore,  1  B.  &  A.  123  ;   Stubbs  v.  Parsons,  ^^  I  ,,     ,7-    ,-^  t       it      u 

Q  Tj    f     A     K1C      rr    ,           n    4       -  T3-  Chrisl  s  Uospital  \.  Harrild,  &nt)Tix. 

6  B.  &  A.  516  ;   Carter  v.  Carter,  o  Bing.  ^                           '       ^ 

406  ;  7  L.  J.,  C.  P.  141  ;  30  R.  R.  677.  O^)    ^^^<tte>'foo  Brid(/e  Co.  v.  Cult,  1  E.  &  E. 
(m)  38  Geo.  3,  c.  5,  s.  17,  supra.  213 ;  28  L.  J.,  Q.  B.  70  ;  29  Id.  10. 
(h)   Clennel  v.  Ecad,  7  Taunt.  50.  {t)  Hyde  v.  Hill,  3  T.  R.  377  ;   Grahuta 
\o)  38  Geo.  3,  c.  5,  s.  35,  supra,  p.  631  ;  v.   Wade,  16  East,  29  ;    Whitfield  v.  Brand- 
Gibs  V.  Hooper,   Garth.   135;  Brewster  v.  wood,    2   Stark.   R.   441;   20   R.   R.   712; 
Kitchen,  1  Ld.  Raym.  317;   Christ's  Has-  Watson  v.  Home,  7  B.  &  C.  285;  Smith  v. 
pital  Y.  Harrild,  2  M.  &  G.  707.  Humble,  15  0.  B.  321. 
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Ch.  XV.  s.  4. 
Land  Tax. 

Distress — no 
Breach  of 
Covenaut 
for  quiet 
Enjoyment. 


Laud  Tax  re- 
deemed may 
be  recovered 
as  Rent. 


of  the  land  tax  as  tlio  reserved  rent  bears  to  the  total  annual 
value  {u). 

A  distress  for  land  tax  is  no  breach  of  a  landlord's  covenant  for 
quiet  enjoyment,  without  interruption  by  him  or  any  other  person 
claiming  "  by,  from  or  under  him  "  (.r). 

"Where  a  tenant  is  bound  to  pay  the  land  tax,  the  amount  of  it,  if 
redeemed  by  the  person  entitled  to  ih.Q  rent,  is  payable  and  may  be 
recovered  as  rent.  For  sect.  126  of  the  Land  Tax  Eedemption  Act, 
1802  (42  Geo.  3,  c.  116),  provides  that— 

Where  any  tenant  or  lessee  at  a  rack-rent  for  any  term  or  number  of 
years,  or  at  will,  of  any  manors,  messuages,  lands,  tenements,  or  heredita- 
ments, shall  be  bound  by  agreement  to  pay  the  land  tax  charged  thereon 
during  the  continuance  of  any  demise,  and  such  land  tax  shall  have  been 
or  shall  be  redeemed  by  or  on  the  behalf  of  the  bodies  politic  or  corporate, 
or  companies,  or  other  person  or  persons  beneficially  entitled  to  the  rent 
reserved  or  made  payable  on  such  lease  or  demise,  the  amount  of  the  land 
tax  so  redeemed  shall  during  the  continuance  of  such  lease  or  demise  be 
considered  as  rent  reserved  or  made  payable  thereon,  and  the  same  shall 
be  payable  on  the  same  days,  and  the  same  powers  shall  be  had,  used, 
and  enjoyed  for  the  recovery  thereof,  as  for  the  recovery  of  such  rent 
when  in  arrear. 


Terms  of  Ee- 
demption. 


Tenant  at 
Kack-Rcnt 
may  not 
redeem. 


Where  the  owner  of  a  house  in  consideration  of  a  premium  demised 
it  at  one-third  of  its  annual  value,  and  afterwards  redeemed  the  land 
tax,  it  was  held  that  he  was  entitled  to  recover  from  the  tenant  an 
annual  payment  equal  to  two-thirds  of  the  land  tax  so  redeemed  {i/)  ; 
and  where  the  owner  of  land  subject  to  a  fee-farm  rent  redeemed  the 
land  tax,  that  he  was  entitled  to  deduct  a  proportionate  part  of  the 
land  tax  from  such  fee-farm  rent  {z) . 

The  Finance  Act,  1896  (59  &  60  Vict.  c.  28),  has  improved  and 
simplified  the  terms  of  redemption,  sect.  32  enacting  that  the  "  owner" 
of  any  land  (which  term  by  sect.  35  includes  "  any  person  entitled 
under  the  land  tax  Acts  to  redeem  the  land  tax  assessed  on  that 
land")  may  redeem  the  tax  by  payment  to  the  Commissioners  of 
Inland  Eevenue  of  a  capital  sum  equal  to  thirty  times  the  sum 
assessed  on  such  land  by  the  assessment  last  made  and  signed. 

By  sect.  10  of  the  Land  Tax  Eedemption  Act,  1802  (42  Geo.  3, 
c.  116),  redemption  may  be  effected  by  all  persons  having  any  interest 
in  the  land  assessed,  except  tenants  at  rack-rent  and  Crown  tenants. 


(«)  Comt  V.  Ward,  10  B.  &  C.  G40,  G54. 
(;r)  f<tur,hy  V.  Hni/es,  3   Q.  B.   105,  a^d 
po.st,  Ch.  X'VII.,  Sect.  8. 


(y)    IVardv.  Const,  10  B.  k  C.  635. 
{z)  Moodi/  V.   I)('a>i   and  G.   of  TFells,    1 
H.  &  N.  40  ;  25  L.  J.,  Ex.  273. 
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Ch.  XV.  s.  5. 
Sect.  5. — Sewers  Hates.  Sewers  Rates. 


The   principal  Acts  relating  to  sewers   and   sewers   rates  are  23  Sewers  Acts. 
Hen.  8,  c.  5  (made  perpetual  by  3  &  4  Edw.  6,  c.  8)  ;  13  Eliz.  c.  9  ; 
7  Ann.  c.  10 ;  3  &  4  Will.  4,  c.  22  ;  4  &  5  Yiet.  c.  45  ;  12  &  13 
Yict.  c.  50  {a). 

The  Metropolitan  Sewers  Acts  are  mainly  regulated  by  the  Metro-  Metropolitan 
polls  Management  Act,  1855  (18  &  19  Yict.  c.  120),  as  amended  by  Sewers  Acts, 
the  Metropolis  Management  Act  Amendment  Act,  1862  (25  &  26 
Yict.  c.  102)  [h). 

Sewers  within  the  district  of  any  urban  authority  are  provided  Se-R-ers -within 
for  by  the  Public  Health  Act,  1875  (c).  Keal  property  within  the  ^f^^? 
district  of  a  local  board  of  health  cannot  be  assessed  to  a  district 
rate  for  the  purpose  of  defraying  the  expenses  of  sewers  for  the 
benefit  of  the  district,  unless  there  be  some  person  having  such  an 
occupation  as  would  make  him  liable  to  the  poor  rate  in  respect 
thereof  {d) . 

Under  the  Statutes  of  Sewers,  every  person  whose  property  derives  a  Landlord's 
benefit  from  the  works  of  the  commissioners  is  liable  to  be  rated,  '^^^• 
although  the  benefit  be  not  immediate  (e).  The  sewers  rate  is  not 
an  annual  tax,  but  a  charge  in  respect  of  the  improvement  of  the 
land  (/).  In  the  absence  of  any  special  stipulation  to  the  contrary,  a 
sewers  rate  for  extraordinary  repairs  falls  upon  the  landlord,  but  a  rate 
for  ordinary  annual  repan-s  falls  on  the  tenant  (g),  and,  if  necessary, 
the  commissioners  of  sewers  will,  on  appeal  to  them,  decide  by  whom 
and  in  what  proportion  any  particular  rate  shall  be  borne  (/t). 

The  tenant  or  occupier  pays  the  rate  in  the  first  instance  (/),  and  Deduction 
afterwards  is  entitled  to  deduct  from  the  next  payment  of  his  current  !^°™  -^^^^  ^^ 

^    "^  Itatepaying 

rent  so  much  of  the  rate  as  the  landlord  ought  to  bear;  in  like  Tenant. 
manner  as  with  respect  to  land  tax  (k).     Where  A.  demised  land  to  The  Tenant 

T-.  I'lTi  1  p  must  pay  any 

B.  upon  a  biulamg  lease,  at  the  yearly  rent  of  60/.,  "  clear  of  all  Increase  of 

parliamentary,   parochial,  and   other  taxes,   rates,   assessments  and  causedW 

deductions  whatsoever    (the   sewers   rate,   land   tax   and   landlord's  ?^ew  Build- 
property  or  income  tax  only  excepted),"  with  the  usual  covenant  to     °  ' 
pay  the  rent  without  any  deduction  or  abatement  whatsoever  (except 
on  account  of  the  sewers  rate,  land  tax  and  landlord's  property  or 

(«)  SeeChitty'sStatutes,  tit.  "Sewers."  resp.,  8  E.   &  B.    116;  Hct/.  v.  Licensed 

{b)  See  Chitty's  Statutes,  tit.  "Metro-  ^^f ''""''•''  Soeiej!/   I  B.  &  S   71. 

poH,"    and    particLdarly    Lects.    68-89,  ^i.^^'V     tt     1}  ^i'n    ^^  ^t^' 

145-148,  163;  164,   169,   181,  182  of  this  KV^r     ^- f  "'"*''''  ^/C.  B.  330. 

Act;  W.  y.  Great   Western  R.    Co.,   E.,  f    S' """f '^'''''//^^•n     .     t    c^ 

B.  &  E.  600;  Reg.  t.   Head,  3  B.   &  S.  .SI')  CaUis  on  Sewers,  143 ;  Coote.L.  &  T. 

419  ;  32  L.  J.,  M.  C.  115  ;   Re  I'Htiward,  2/8  ;   Payne  ^r.  Burr >dge    12  M.  &  W.  730. 

19  C.  B.,  N.  S.  489  ;  34  L.  J.,  C.  P.  301.  ^['l  g^^^\^^    ^^^  =    '^^''^^    ^-     ^^^^'''"^    3 

(c)  38  &  39  Vict.  c.  55,  s.  13  et  seq.  \jc)  Aute,  'p.  632  ;  Smith  v.  Humhl-,   15 

[d]  Hodgson,  app.,  Carlisle  Local  Board,  C.  B.  321. 
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Sewers  Rates. 


Not  a  ' '  Par- 
liamentary " 
Tax. 


but  it  is  a 
' '  Scot  or 
Outgoino'." 


income  tax)  ;  and  B.  liaving,  bj  building  on  the  land,  increased  its 
rateable  value  to  300/.  per  annum  :  it  was  held,  that  he  was  only- 
entitled  to  deduct  the  sewers  rate  and  laud  tax  upon  the  original  rent, 
and  not  in  respect  to  the  original  value  (/). 

A  sewers  rate  properly  so  called,  not  being  imposed  directly  by  Act 
of  Parliament,  but  by  the  authority  and  judgment  of  the  commis- 
sioners of  sewers,  is  not  a  "  parliamentary  "  tax  (w) ;  and  therefore 
a  tenant  who  has  agreed  to  pay  "  all  taxes,  parochial  and  parlia- 
mentary," may,  after  paying  a  sewers  rate,  deduct  the  amount  from 
his  next  rent  {m) ;  or  such  proportion  thereof  as  the  landlord  ought 
to  bear(«).  But  where  a  tenant  of  marsh  lands  agreed  to  pay  «// 
outfjoincjs  whatsoever,  rates,  taxes,  scot  a,  &c.,  whether  parliamentary 
or  parochial  (the  land  tax  only  excepted)  :  it  was  held,  that  an 
extraordinary  assessment  made  by  commissioners  of  sewers  upon 
the  land,  for  a  work  of  permanent  benefit  to  the  land,  was  a  "  scot 
and  outgoing  "  within  the  meaning  of  the  agreement  (o). 


Origin  and 
Nature  of 
Poor  Rates. 


Principal 
Statutes. 


The  Occupier 

is  rateable 
generally. 


Rating  of 
Owner  in  case 
of  short 
Tenancies  or 
low  Rents. 


Sect.  6. — Poor  Rates. 

The  Poor  Eelief  Act,  1601  (as  it  may  be  styled  by  the  Short  Titles 
Act,  1892),  43  Eliz.  c.  2,  frequently  referred  to  in  connection  with 
the  poor  laws  as  "  the  Statute  of  Elizabeth,"  which  may  be  considered 
the  origin  and  foundation  of  our  poor  laws,  empowers  the  overseers  of 
every  parish  to  raise  rates  for  the  support  of  the  poor  "  by  taxation  of 
every  inhabitant,  parson,  vicar  and  other,  and  of  erery  occupier  of 
lands,  houses,  tithes  impropriate,  propriations  of  tithes,  coal  mines 
or  saleable  underwoods  in  the  said  parish."  Amongst  the  numerous 
statutes  {p)  relating  to  poor  rates  passed  subsequently  to  the  above 
statute,  the  more  important  are  the  Parochial  Assessment  Act,  1836 
(6  &  7  Will.  4,  c.  96),  the  Union  Assessment  Committee  Act,  1862 
(25  &  26  Vict.  c.  103),  and  the  Eating  Act,  1874  (37  &  38  Vict.  c.  54). 

The  poor  rate  is  not  a  tax  on  the  land,  but  a  personal  charge  in 
respect  of  the  land  :  in  general,  therefore,  the  farmer  or  occupier,  and 
not  the  landlord,  is  liable  to  this  tax ;  for  the  rate  is  a  charge  upon 
the  occupier  in  respect  of  his  possession,  and  not  on  the  lessor  in  regard 
to  the  rent  received  (q) . 

The  Poor  Eate  Assessment  and  Collection  Act,  1869  (;•),  makes 
provision  for  the  rating  of  the  owner  instead  of  the  occupier  (1)  where 
the  demise  is  for  three  months  or  less,  at  the  option  of  the  occupier 


(/)  Smith  V.  HtimUe,  15  C.  B.  321. 
{in)  Palmer  v.  Earith,  14  M.  &  W.  4'28. 
(h)   Sitiith  V.  Humble,  supra, 
(o)    Waller  v.  Andrews,  3  M.  6c  W.  312. 
{p)  See  Chit.  Stat.  tit.  Poor  {Ratiwj). 


{q)  liowls  y.  Gclls,  Cowp.  452  ;  1  Doug. 
304. 

(r)  32  &  33  Vict.  c.  41,  s.  l,_see  post, 
Appendix  A.,  where  the  Act  is  set  out 
verbatim. 
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w]io  may  deduct  the  rate  from  tlie  rent,  or  (2)  where  the  rateable  Ch.  XV.  s.  6. 
value  is  not  more  than  a  certain  small  amount  (s),  by  agreement     -Pqq?-  i^ates. 
between  the  owner  with  the  vestry ;  and  in  either  of  such  cases  the 
vestry  may  make  an   order   for  the   rating   of   owners   instead   of 
occupiers. 

As  the  occiqner  of  land  is  rateable,  it  is  immaterial  by  what  tenure  Title  of 
he  holds,  or  w^hether  he  has  any  title  or  not:  thus,  if  a  disseisor  ''""P^^^- 
obtain  possession  of  land,  he  is  rateable  as  the  occupier  of  it  (t). 
Any  one  of  several  joint  occupiers  is  liable  for  the  whole  amount  of 
their  joint  assessment  to  a  poor  rate  ;  and  a  warrant  of  distress  against 
any  one  alone  is  good  (»).  A  lessee  for  a  term  of  years  of  a  private 
box  in  a  theatre  is  rateable  under  a  local  Act,  by  which  all  persons 
are  rateable  who  "  inhabit,  hold,  oecupj^,  possess  or  enjoy  any  land, 
house,  shop,  wharf,  warehouse,  or  any  other  building,  tenement,  or 
hereditament,  or  other  persons  who  by  law  are  chargeable  "  (.r).  No 
deductions  are  now  allowed  for  repairs  done  or  agreed  to  be  done  by 
the  tenant,  nor  for  contingent  or  future  renewal  of  buildings  or 
machinery  (y).  Consequently  the  rateable  value  more  nearly  equals 
the  rack-rent  than  it  formerly  used  to  do. 

The  words  "  inhabitant "  and  "other,"  in  the  Poor  Eelief  Act,  Where  there 
1601  (43  Eliz.  c.  2),  mean  resident  inhabitants  and  other  inhabitants,  pancy  by  a 
If  a  man  do  not  live  within  a  parish  he  is  to  be  assessed  according  to  Servant  only. 
his  land  ;  but  if  he  live  within  the  parish  he  is  to  be  rated  as  dwelling 
there.  The  residence  in  a  lighthouse  by  the  servant  of  the  owner,  at 
an  annual  salary,  to  take  care  of  the  light,  is  the  occupation  of  the 
master,  who  alone  can  be  rated  in  respect  of  such  occupation  of  the 
lighthouse  (s).  A  servant  <who  engaged  and  occupied  a  house  and 
garden,  the  rent  and  taxes  of  which  were  paid  by  his  master,  was  held 
liable  to  be  rated  as  occupier,  and  not  the  master  {a).  The  trustees 
of  premises  not  demised  to  any  one,  but  who  meet  occasionally  on 
the  premises  for  the  purposes  of  the  trust  (the  actual  occupants  beiug 
the  servants  and  others  who  are  employed  in  the  objects  of  the  trust), 
are  the  persons  rateable  {b).  The  proprietor  of  a  toll  traverse  who 
demises  it  from  year  to  year  h//  parol  is  properly  rateable,  as  the 
lessee  is  a  mere  bailiff  for  the  collection  of  it  (c) . 

If  the  owner  of  a  house  occupy  part  of  it,  he  is  liable  to  be  rated  Where  there 
for  the  whole,  unless  there  be  a  distinct  occupation  of  the  rest  by  cupancy  only" 
some  other  person  {(/) .     A  sub-tenant  of  part  is  not  liable  to  be  rated 

(.y)  Not  more  than  20/.  in  the  Metro-  (z)  Rex  v.  Tynemouth,  12  East,  46  ;   11 

polls,    or   13/.    in   Liverpool,    or    10/.    in  R.  R.  328. 

Birmingham,  or  8/.  elsewhere.  (^,)  Hcg.  v.  Lynn,  8  A.  &  E.  377. 

it)  Ld.   Bute  V.    GrindaU,   2    H.    Blac.  /;\    r>            c^          in  a     r  -n   o, 

260 :   1  T.  R.  343  ;   1  R.  R.  220.  ^^^  ^'"J-  ^-  ^^'''!^'  ^-  ^-  ^  ^-  ^^^ 

{i<)  Fai/ntcr  v.  T/ie  Queen,  10  Q.  B.  908.  W  ^''ff-  v.  JI((rqms  of  Salisbimj,  8  A.  & 

\x)  Reg.  V.  St.  Martin's,  3  Q.  B.  204.  E.  716. 

(V)  Reff.  V.  TFells,  8  B.  &  S.  607 ;  L.  R.,  {d)  Rex  v.  St.  Man/  the  less.  Darha.n, 

2  Q.  B.  542;  36  L.  .J..  M.  C.  ion.  4  T.  R.  477  ;  16  R.  R.  811. 
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Cn.  XV.  s.  6. 

Foor  Rates. 


Rating-  of 
Heredita- 
ments demised 
for  Three 
Months  or 
less. 


Special  pro- 
visions for 
Appeal  by- 
Landlord  in 

Metropolis. 


Rating  of 
Iron, 

Mines,  &:c., 
under  the 
Rating  Act, 
1874. 


for  tlie  whole  of  tlie  premises  ;  tlie  rate  should  he  either  upon  the 
immediate  landlord  in  respect  of  his  entire  interest,  or  upon  each  suh- 
tenant  in  respect  of  such  portion  of  the  premises  as  he  occupies  {e) . 
Where  a  man  wont  from  home  with  his  family  for  nearly  a  year,  but 
loft  his  assistant  to  carry  on  his  business  in  his  shop  in  one  room  of 
the  house,  which  for  this  purpose  was  parted  off  by  laths  from  the 
rest ;  and  he  left  the  key  of  the  house  door  with  a  friend,  and  had 
the  garden  cultivated  for  his  own  benefit  as  usual :  it  was  held  that  he 
was  liable  to  be  rated  to  the  relief  of  the  poor  as  occupier  of  the  whole 
house  (/). 

By  the  Poor  Rate  Assessment  and  Collection  Act,  1869  (32  &  33 
Vict.  c.  -11),  s.  1  (^),the  occupier  of  a  rateable  hereditament  let  to  him 
for  not  more  than  three  months  is  entitled  to  deduct  the  amount  paid 
by  him,  in  respect  of  any  poor  rate  assessed  thereupon,  from  the  rent 
due  or  accruing  due  to  the  owner. 

In  the  metropolis  an  owner  or  lessee  who  is  liable  to  be  assessed 
for  any  rate  in  the  place  of  the  occupier  or  tenant,  or  does  in  fact  pay 
any  such  rate  in  his  place  under  any  contract  or  arrangement  with 
him,  is,  by  sect.  2  of  the  Valuation  Metropolis  Amendment  Act, 
1884  (47  &  48  Vict.  c.  5),  deemed  to  be  the  ratepayer  having  the 
right  of  appeal  against  the  assessment  committee. 

Under  the  Poor  Relief  Act,  1601  (43  Eliz.  c.  2),  no  other  mines 
than  coal  mines  were  rateable  ;  but  now,  by  the  Rating  Act,  1 874 
(37  &  38  Vict.  c.  54),  s.  3,  all  the  poor  rate  Acts  extend  to  mines  of 
every  kind,  and  the  8th  section  of  the  Act  of  1874  provides  that — 


Tenant  may 
deduct  one 
half  from 
Rent. 


Where  any  poor  or  other  local  rate,  which  at  the  commencement  of  this 
Act  any  lessee,  licensee,  or  grantee  of  a  mine  is  exempt  from  being  rated 
to  in  respect  of  such  mine,  becomes  payable  by  him  in  respect  of  such 
mine  during  the  continuance  of  his  lease,  grant,  or  licence,  or  before  the 
arrival  of  the  period  at  which  the  amount  of  the  rent,  royalty,  or  dues 
is  liable  to  revision  or  readjustment,  he  may  {unless  he  has  specifically 
contracted  {h)  to  pay  such  rate  in  the  event  of  the  abolition  of  the  said 
exemption)  deduct  from  any  rent,  royalty,  or  dues  payable  by  him  one 
half  of  any  such  rate  i^aid  by  him  : 

Provided  that  he  shall  not  deduct  any  sum  exceeding  what  one  half  of 
the  rate  in  the  pound  of  such  poor  or  other  local  rate  would  amount  to 
if  calculated  upon  the  rent,  royalty,  or  dues  so  payable  by  him. 


ie)  Lohhaii  v.  Cooh,  3  H.  &  N.  238. 

(/)  Rex  V.  Aheryshvith,  10  East,  354. 

(g)  See  post,  Appendix  A. 

{h)  A  covenant  to  pay  rent  ' '  free  of  all 
rates,  taxes,  and  deductions  wliatsoever, 
parliamentary,  parochial,  or  of  an}--  other 
natui-e,"  is  not  within  this  exception. 
Devonshire  [DttJce  of)  v.  Barrow  Hematite 
Steel  Co.,  2  Q.  B.D.  286  (C.  A.)  ;  nor  is 
a  covenant  to  ' '  pay  or  cause  to  be  paid 


all  manner  of  taxes,  rates,  assessments, 
charges,  and  impositions  whatever,  parlia- 
mentary or  parochial,  which  now  are  or 
which  shall  at  any  time  or  times  hereafter 
during  the  continuance  of  this  demise  be 
taxed,  rated,  charged,  assessed,  or  imposed 
upon  the  said  demised  mines  and  premises, 
the  landlord's  property  tax  only  excepted." 
Chaloner  v.  Bokkoic,  39  L.  T.  134  :  26 
W.  R.  541— H.  L. 
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The  Eating  Act,  1874,  s.  3,    also  extends  the  operation  of   the  Ch.  XV.  s.  6. 
poor  rate  Acts  to  "  land  used  for  a  plantation  or  a  wood,  or  for  the    ^oo>' ^"(t^^- 
growth  of  saleable  underwood,  and  not  subject  to  any  right  of  com-  Rating  of 

..  _  If"  x  iantation, 

mon,    and  by  sect,  o —  &c.,  under 

Rating  Act, 
Where  the  rateable  value  of  any  land  used  for  a  plantation  or  a  wood,  ^^'i'^- 
or  both  for  a  plantation  or  wood  and  for  the  growth  of  saleable  under-  Deduction  by- 
wood,  is  increased  by  reason  of  the  same  being  estimated  in  accordance 
with  this  Act,   the  occupier  of  that  land  under  any  lease  or  agreement 
made  before  the  commencement  of  this  Act,  may,  during  the  continuance 
of  the  lease  or  agreement,  deduct  from  his  rent  any  poor  or  other  local 
rate,   or  any  portion  thereof,  which  is  paid  by  him  in   respect  of  such 
increase  of  rateable  value,  and  every  assessment  committee,  on  the  appli- 
cation of  such  occupier,  shall  certify  in  the  valuation  list,  or  otherwise, 
the  fact  and  amount  of  such  increase. 

The  Eating  Act,  1874,  s.  3,  also  extends  the  operation  of  the  poor  Rating  of 
rate  Acts  to  "  rij^hts  of  fowling,  of  shooting-,  of  taking  or  killino:  ^^o^/.*^  *^* , 

o  .  .  Sporting,  &c., 

game  or  rabbits,  and  of  fishing,  when  severed  from  the  occupation  of  under  Rating 
the  land  ;  "  and  by  sect.  6 —  s.  6.'     '  ' 

(1.)  Where  any  right  of  fowling,  or  of  shooting,  or  of  taking  or  killing 
game  or  rabbits,  or  of  fishing,  (hereinafter  referred  to  as  a  right  of  sport- 
ing), is  severed  from  the  occupation  of  the  land,  and  is  not  let,  and  the 
owner  of  such  right  receives  rent  for  the  land,  the  said  right  shall  not 
be  separately  valued  or  rated,  but  the  gross  and  rateable  value  of  the 
land  shall  be  estimated  as  if  the  said  right  were  not  severed  ;  and  in  such 
case,  if  the  rateable  value  is  increased  by  reason  of  its  being  so  estimated, 
but  not  otherwise,  the  occupier  of  the  land  may  (unless  he  has  specifically 
contracted  (?)  to  pay  such  rate  in  the  event  of  an  increase)  deduct  from  his 
rent  such  portion  of  any  -ptiov  or  other  local  rate  as  is  paid  by  him  in 
respect  of  such  increase  ;  and  every  assessment  committee,  on  the  appli- 
cation of  the  occupier,  shall  certify  in  the  valuation  list,  or  otherwise,  the 
fact  and  amount  of  such  increase. 

(2.)  Where  any  right  of  sporting,  when  severed  from  the  occupation 
of  the  land,  is  let,  either  the  owner  or  the  lessee  thereof,  according  as  the 
persons  making  the  rate  determine,  may  be  rated  as  the  occupier  thereof. 

(3.)  Subject  to  the  foregoing  provisions  of  this  section  the  owner  of 
any  right  of  sporting,  when  severed  from  the  occupation  of  the  land,  may 
be  rated  as  the  occupier  thereof. 

(4.)  For  the  purpose  of  this  section  the  person  who,  if  the  right  of 
sporting  is  not  let,  is  entitled  to  exercise  the  right,  or  who,  if  the  right  is 
let,  is  entitled  to  receive  the  rent  for  the  same,  shall  be  deemed  to  be  the 
owner  of  the  right. 

Local  rate,  by  sect.  15,  means  any  "  county  rate,  borough  rate,  Local  Rate, 
highway  rate,  and  other  local  rate  leviable  upon  property  rateable  to 
the  relief  of  the  poor." 

(i)  See  note  (/«),  supra.     For  cases  prior  to  the  Act,  see  Ch.  XVIII.,  post. 
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Cn.  XV.  s.  6. 
Poor  Bates. 

In  case  of 
Bankruptcy 
of  Tenant. 


When  a  tenant  becomes  bankrnpt,  all  parochial  and  other  local 
rates  to  which  he  is  liable  rank,  with  certain  other  liabilities,  as 
preferential  debts  (/.•) . 


Sect. 


-House  Tax. 


Window 

Duties 

repealed. 

House  Tax. 


Exemption  of 
Trade  Pre- 


Exemption 
from  Duties 
of  Trade  Pre- 
mises under 
Care  of  Ser- 
vant only. 

Tenant's 
Taxes. 

Effect  of 
Exemptions 
in  Local  Acts. 


The  window  duties  under  48  Geo,  3,  c.  55,  were  repealed  by  the 
House  Tax  Act,  1851  (14  &  15  Vict.  c.  36)  (/),  which  imposed  the 
following  house  duties,  viz. : — 

"  For  every  inhabited  dwelling-house  which,  with  the  household  and 
other  offices,  yards  and  gardens  therewith  occupied  and  charged,  is  or 
shall  be  icorf/i  the  rent  of  20/.  or  ujnvards  by  the  year :  " 

If  occupied  as  a  shop,  or  by  a  person  licensed  to  sell  beer,  &c.,  or  by 
a  tenant  farmer  or  his  servant,  sixpence  in  the  pound,  and  if  otherwise 
used,  ninepence  in  the  pound. 

By  the  Customs  and  Inland  Revenue  Act,  1867  (30  &  31  Vict. 
c.  90),  s.  25,  to  entitle  the  occupier  to  exemption  from  inhabited  house 
duties  on  the  ground  of  occupation  for  trade  only,  &c.,  it  is  not 
necessary  to  prove  that  the  occupier  resides  in  a  separate  and  distinct 
dwelling-house  or  part  of  a  dwelling-house  charged  with  the  said 
duties. 

By  the  Customs  and  Inland  Eevenue  Act,  1869  (32  &  33  Vict. 
c.  14),  s.  11,  any  tenement  or  part  of  a  tenement  occupied  as  a  house 
for  trade  only,  &c.,  is  exempt  from  inhabited  house  duties,  although 
a  servant  or  other  person  may  dwell  in  such  tenement,  or  part  of  a 
tenement,  for  the  protection  thereof. 

In  the  absence  of  any  special  stipulation  to  the  contrary  the  house 
tax  falls  upon  the  tenant,  who  has  the  use  and  enjoyment  of  it. 

A  local  Act  which  exempts  certain  land  from  all  taxes  and  assess- 
ments whatsoever  will  not  exonerate  such  land  from  house  duty  or 
other  taxes  imposed  by  subsequent  public  general  Acts  {ni) . 


County  Rate 
Acts. 


Sect.  8. — County  Rates. 

The  assessment  and  collection  of  county  rates  are  regulated  by 
15  &  10  Vict.  0.  81,  as  altered  by  21  &  22  Vict.  c.  33  {n).  By  15  &  16 
Vict.  c.  81,  s.  6,  "for  the  purpose  of  preparing  'the  basis  for  the 
county  rate  as  in  the  Act  mentioned,'  the  words  '  full  and  fair  annual 
value  '  shall  be  taken  to  mean  the  net  annual  value  of  any  property 


(/■)    Preferential    Payments    in    Bank- 
ruptcy Act,  1888,  ante,  p.  535. 

(/)  See  this   and  kindred   enactments, 


Chitty's  Statutes,  tit.  "House  Tax." 
(w)  rerchardx.  ncijwood,  8  T.  R.  468. 
\n)  See  Chit.  Stat.  tit.  "  County  Rate." 
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as  the  same  is  or  may  be  required  by  law  to  be  estimated  for  tlie  Ch.  XV.  s.  8. 
purpose  of  assessing  the  rates  for  the  relief  of  the  poor."  County  Rates. 

"A  county  rate  is  not  a  parliamentary  tax,  although  it  is  in  one  NotParlia- 
sense  made  by  Parliament ;  but  the  rate  is  not  fixed  or  assessed  by  Xaxes'^^ 
Act  of  Parliament "  (o),  but  by  the  justices  at  quarter  sessions,  subject 
to  an  appeal  {p).     It  is  not  a  tax  or  tollage  within  the  meaning  of  the  but  Parochial, 
privilege  of  tenants  in  ancient  demesne  as  to  exemption  from  taxes 
and  tollage  granted  by  a  parliament,  unless  specially  named  {q) .      It 
seems,  however,  to  be  a  parochial  tax,  being  paid  out  of  the  poor 
rate  (r) .     The  county  rate  is  collected  together  with  the  poor  rate,  and  fall  on 
and  of  com-se  falls  upon  the  tenant,  who  has  no  right  to  deduct  any  *^®  Tenant, 
part  thereof  fi'om  his  rent,  in  the  absence  of  any  special  stipulation 
to  the  contrary.     Unoccupied  houses  capable  of  being  rated  ought  Unoccupied 
to  be  included   in   the  valuation  (.s),  but  an  incoming  tenant  will     °^^^- 
have   to   pay   only   his    proportion    according   to   the   time   of   his 
occupation  (/). 


Sect.  9. — Borough  Rates. 


By  the  Municipal  Corporations  Act,  1882  (45  &  46  Yict.  c.  50),  Borough 
s.  144,  re-enacting  sect.  92  of  the  repealed  Municipal  Corporations  j^^*®?  ^ 
Act,  1835  (5  &  6  Will.  4,  c.  76),  if  the  borough  fund  of  a  municipal  Boroughs, 
corporation  be  insufficient  for  all  the  purposes  to  which  it  is  applic- 
able, the   council   "  shall   order "  a   borough   rate,  to  make  up  the 
deficiency ;  and  by  sect.  147  of  the  same  Act  where  the  vestry  of  a 
parish  has  made  or  makes  under  sect.  4  of  the  Poor  Eate  Assess- 
ment and  Collection  Act,  1869  {u),  an  order  that  owners  instead  of 
occupiers  shall  be  rated  to  the  poor  rate,  every  such  order  while  in 
force  "  shall  be  deemed  to  apply  to  and  include  rating  to  the  borough 
rate." 


Sect.  10. — Highway  Rates. 


By  the  Highways  Act,  1835  (5  &  6  WiU.  4,  c.  50)  (.r),  highway  Highway 
rates  are  to  be  made  by  the  surveyor  of  highways,  and  allowed  by  I^ates— how 
two  justices,  and  published  and  collected  in  the  same  way  as  poor  enforced 
rates  (?/).     They  are  to  be  made  in  a  prescribed  form  and  manner  o*^°^^^^y-. 


On  Occupiers. 


(o)  14  M.  &  W.  328,  Alderson,  B.  (s)  Reg.   v.    Hammerstnith,    31    L.    J  , 

ip)   15  &  16  Vict.  c.  81,  ss.  21,  22  ;  21  Q.  B.  3  ;  7  W.  R.  524. 

&  22  Vict.  c.  33.  {t)  32  &  33  Vict.  c.  41,  p.  638,  supra. 

{q)  Reff.Y.  Aylcsford,  2  E.   &  E.  538;  \n)  32  &  33  Vict.  c.  41,  post,  Appendix  A. 

29  L.  J.,  M.  C.  83.  [x]  See  Spearman  on  Highways  ;  Chit. 

(?•)  Reg.    V.    Aylesbury -u-ith-  Walton,    0  Stat.  tit.  Hirilncays. 

Q.  B.  261.  (//)  5  &  6  Will.  4,  c.  50,  ss.  27—34. 

L.T.  41 
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upon  the  occupiers  [z).  Errors  in  higliway  rates  may  be  corrected  by 
the  surveyor  witli  the  consent  and  approbation  of  the  justices  at  a 
special  session  for  tlie  highways  {a).  Persons  rated  who  through 
poverty  are  unable  to  pay  may  be  excused  by  the  justices  at  such 
session  {h).  When  property,  or  the  owner  or  occupier  in  respect 
thereof,  was  previous  to  the  passing  of  this  Act  legaUij  exempt  from 
the  performance  of  ddtute  dut//,  or  from  the  payment  of  any  composi- 
tion in  lieu  thereof,  or  of  highway  rate,  the  said  property,  and  the 
owners  and  occupiers  thereof,  are  exempt  from  the  pajnnent  of  the 
rate  (<?) .  For  levying  and  recovering  the  rate,  the  surveyor  has  the 
same  powers,  remedies,  and  privileges,  as  the  overseers  of  the  poor  of 
the  parish  have  by  law  for  the  recovery  of  any  poor  rate(^).  In 
parishes  in  which  the  overseers  of  the  poor  have  power  by  local  Acts 
of  Parliament  to  compound  with  or  require  composition  for  poor  rates 
from  the  landlords  of  certain  houses,  tenements,  or  hereditaments, 
and  in  case  of  their  refusal  to  compound,  to  rate  such  landlords  as  the 
occupiers,  the  surveyor  has  the  same  powers,  &c.,  to  compound  and 
enforce  composition,  and,  in  case  of  refusal  by  the  landlords,  to  assess 
them  in  the  same  proportions  to  the  rates  authorized  to  be  made  by 
this  Act,  as  the  overseers  of  the  poor  have  by  such  Acts  for  assessing 
and  recovering  any  rate  made  for  the  relief  of  the  poor,  or  the  com- 
positions entered  into  for  the  same  {e).  An  appeal  against  any 
highway  rate  may  be  made  to  the  quarter  sessions  (/). 

Highways  within  the  district  of  any  urban  sanitary  authority  are 
usually  provided  for  under  the  Public  Health  Act,  1875  (38  &  39 
Vict.  c.  55),  s.  216,  by  general  district  rates  levied  under  that  Act. 


Conflicting 
Authorities. 


Assessment  of 
General  Dis- 
trict Rate. 
Public  Healtli 
Act,  1875, 
s.  211. 


Sect.  11. — Bates  umler  Public  Health  ami  Metrop)olis 
Mamigcment  Acts. 

In  connection  with  this  branch  of  the  subject  many  difficulties 
have  arisen  from  time  to  time.  Prima  facie  rates  fall  on  the  tenant : 
the  statutes  incline  to  throwing  them  on  the  landlord,  who  by  special 
contract,  as  he  is  expressly  entitled  to  do  (see  p.  644,  post),  has 
endeavoured  with  varying  and  increasing  success  to  throw  them  on 
the  tenant.     The  cases  are  often  irreconcileable  (y). 

By  sect.  211  (1)  of  the  Public  Health  Act,  1875  (38  &  39  Vict. 
c.  55),  "general  district  rates"  are  levied  on  the  "occupier  of  all 
kinds  of  property  for  the  time  being  by  law  assessable  to  any  rate  for 
the  relief  of  the  poor,"  and  ai'e  assessed  "  on  the  full  net  annual 


(y)  See  per  Lord  Alverstone,  C.J.,  in 
Weld  V.  Clay  ton-  Le-  Moors  Urban  District 
Council  (1902),  8G  L.  T.  584,  and  p.  645  (r), 
post. 

{z)  Sect.  29,  and  Sched.  Form  No.  4. 

{a)  Sect.  31. 


{b)  Sect.  32. 
(c)  Sect.  33. 
{(i)  Sect.  34. 
{<■)  Sect.  30. 
(/)  Sects.  105- 


-108, 
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value  of  sucli  property  ascertained  by  the  yaluation  list  for  the  time  Cn.  XV.  s.  ii. 
being'  in  force,  or  if  there  is  none,  by  the  rate  for  the  relief  of  the     Sates  under 

^  .  Pubhc  Health 

poor  made  next  before  the  making  of  the  assessment,  '  under  the  Act.         Act. 

But  the  same  section  provides  for  the  rating  of  the  owner  in  certain 
cases  as  follows  : — 

(a)  The  owner,  instead  of  the  occupier,  may,  at  the  option  of  the  urban  Eating  of 
authority,  be  rated  in  cases —  Ownerinstead 

Where  the  rateable  value  of  any  premises  liable  to  assessment  under 

this  Act  does  not  exceed  the  sum  of  10^. ;  or 
Where  any  premises  so  liable  are  let  to  weekly  or  monthly  tenants ;  or 
Where  any  premises  so  liable  are  let  in  separate  apartments,  or  where 

the  rents  become  payable  or  are  collected  at  any  shorter  period  than 

quarterly : 

Provided  that  in  cases  where  the  owner  is  rated  instead  of  the  occuiner,  he  at  Reduced 
shall  be  assessed  on  such  reduced  estimate  as  the  urban  authority  deem  I^f^te. 
reasonable  of  the  net  annual  value,  not  being  less  than  two-thirds  nor 
more  than  four-fifths  of  the  net  annual  value  ;  and  where  such  reduced 
estimate  is  in  respect  of  tenements  whether  occupied  or  unoccupied,  then 
such  assessment  may  be  made  on  one  half  of  the  amount  at  which  such 
tenements  would  be  liable  to  be  rated  if  the  same  were  occupied  and  the 
rate  were  levied  on  the  occupiers. 

The  same  section  (211  of  the  Public  Health  Act,  1875)   provides  Quarter 
that  (inter  alios)  the  occupier  of  land  used  as  arable,  meadow  or  Arable  *&c 
pasture  ground  only,  or  as  woodland,  market  gardens,  or  nursery  Land, 
grounds,  or  of  land  covered  with  water,  shall  be  assessed  in  the  pro- 
portion of  one-fourth  part  only  of  the  net  annual  value ;  and  as  to 
unoccupied  premises,  that  they  "  shall  be  included  in  the  rate,  but  the  iiuoccupied 
rate  shall  not  be  charged^on  any  person  in  respect  of  the  same  while  ^^^^^i^^^- 
they  continue  to  be  unoccupied." 

As  to  incoming  tenants,  the  same  section  by  sub-sect.  3  provides  Outgoing  and 

+Lof  . Incoming 

^^^^'  Tenants. 

If  any  owner  or  occupier  assessed  or  liable  to  any  such  rate  ceases  to 
be  owner  or  occupier  of  the  premises  in  respect  whereof  he  is  so  assessed 
or  liable,  before  the  end  of  the  period  for  which  the  rate  was  made,  and 
before  the  same  is  fully  paid  off,  he  shall  be  liable  to  pay  only  such  part 
of  the  rate  as  may  be  in  proportion  to  the  time  during  which  he  continues 
to  be  such  owner  or  occupier  ;  and  in  every  such  case  if  any  person  after- 
wards become  owner  or  occupier  of  the  premises  during  part  of  the  said 
period,  he  shall  pay  such  part  of  the  rate  as  may  be  in  proportion  to  the 
time  during  which  he  continues  to  be  such  owner  or  occupier,  and  the 
same  shall  be  recovered  from  him  in  the  same  manner  as  if  he  had  been 
originally  assessed  or  liable. 

The  same  section  keeps  alive  exemptions  under  local  Acts,  and 
provides  for  divisions  of  districts  and  assessments  accordingly  [g). 

ig)  See  Lumley's  Public  Health  Act,  tenant,  under  the  provisions  of  any  local 
1875;  and  see  sect.  320  of  the  Act  as  to  Act  before  the  passing  of  the  Public  Health 
division  of  expenses  between  landlord  and       Act,  1872. 

41  (2) 
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Sect.  97  of  the  Public  IToalth  Act,  1848,  wliieli  Act  is  entirely 
repealed  by  the  Act  of  1875,  provided  "  that  nothing  in  this  Act 
shall  alter,  interfere  with,  or  affect  any  lease,  contract  or  agreement 
which  shall  have  been  made  or  entered  into  between  landlord  and 
tenant  he/ore  this  Act  is  cqjpUed  to  the  district  in  which  the  premises 
are  situate  in  respect  of  which  the  lease,  contract  or  agreement  was 
made."  On  the  same  principle,  sect.  226  of  the  Act  of  1875  provides 
that  "  nothing  in  this  part  [j.e.  Part  VI.,  which  applies  to  "  rating 
and  borrowing  powers  "]  of  this  Act  shall  alter  or  affect  any  lease, 
contract  or  agreement  made  or  entered  into  between  the  landlord 
and  tenant  of  any  premises ;  "  and  sect.  121  of  the  Public  Health 
(London)  Act,  1891  (54  &  55  Vict.  c.  76),  that  "  nothing  in  this 
section  "  [which  provides  that  costs  and  expenses  recoverable  under 
the  Act  may  be  recovered  from  the  occupier,  and  that  the  owner 
shall  allow  the  occupier  to  deduct  any  money  so  paid  out  of  the  rent] 
*'  shall  aifect  any  contract  between  any  owner  and  occupier  of  any 
premises  whereby  the  occupier  agrees  to  pay  or  discharge  all  rates, 
dues,  and  sums  of  money  payable  in  respect  of  such  premises,  or  shall 
affect  any  contract  whatsoever  between  landlord  and  tenant." 

Where  the  landlord  executed  certain  works  upon  the  demised 
premises  in  consequence  of  a  notice  from  the  sanitary  authority 
under  sect.  94  of  the  Public  Health  Act,  1875,  to  abate  a  nuisance 
thereon,  and  in  order  to  prevent  proceedings  against  himself,  it  was 
held  that  he  could  not  recover  the  expenses  of  such  works  from  the 
tenant  upon  the  tenant's  covenant  to  pay  all  taxes,  rates,  charges, 
assessments  and  impositions  whatsoever  (except  land  tax  and  land- 
lord's property  tax)  charged  &c.  "  by  authority  of  Parliament,  or 
ot/iencise  howsoever'''' [h).  In  the  subsequent  and  similar,  though 
in  law  distinguishable,  case  of  Biidd  v.  ITarsha/l  {i),  however,  in 
which  the  word  "  duties  "  occurred  in  the  covenant  to  pay  taxes, 
the  Court  of  Appeal  held  that  the  landlord  could  recover ;  and 
words  extending  to  charges  upon  the  lessor  as  tliat  the  lessee  will 
pay  all  "  rates,  assessments,  charges  or  impositions  wliatever  taxed, 
charged  or  imposed  on  the  promises  or  on  the  lessor,  his  executors, 
administrators  or  assigns  for  or  in  respect  of "  them  have  been 
construed  in  favour  of  the  landlord  (/.•)  with  the  result  that  the 
tenant  had  to  repay  expenses  incurred  by  the  landlord  in  complying 
with   an   order   of  a  sanitary  authority  under   the   Public   Health 


(/()  Rawlins  v.  Briggs  (1878),  3  C.  P.  D. 
368  ;  47  L.  J.,  C.  P.  487  ;  27  W.  R.  138. 

())  Bi<dd  V.  Marshall  (1880),  5  C.  P.  D. 
481  ;  50  L.  J.,  C.  P.  24  ;  42  L.  T.  793  ; 
29  W.  R.  148— C.  A.,  Brett,  L.J.,  diss., 
affirming  judgment  of  Grove,  J.,  who  had 


tried  the  case  without  a  jury  (Id.  149). 
See  also  Mclhado  v.  Woodcock,  9  T.  L.  R. 
48. 

(/■)  Smith  V.  Robinson,  [1893]  2  Q.  B. 
53  ;  62  L.  J.,  Q.  B.  509  ;  69  L.  T.  434  ; 
41  W.  R.  588  :  5  R.  469. 
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(Loudon)  Act,  1891,  to  abate  a  nuisance  by  repairing  a  house  di-ain  (/) .  Cn.XV.s.  ii. 
In  the  subsequent  case  of  Brett  v.  Rogers,  where  the  covenant  was  to  J^^lj-' '^f^i^j, 
"  l^ay  the  land  tax,  sewers  rate,  and  all  other  taxes,  rates,  duties,  Act. 

assessments,  and  impositions,  parliamentary,  parochial  or  otherwise,  Brett  v. 
which  now  are  or  shall  at  any  time  durins?  this  demise  be  assessed  or     ''^^'*' 

PI  •  1     n        •      T  •         II  1    J.1       Far  low  v. 

imposed  on  or  m  respect  of  the  said  demised  premises,     and  the  Stevenson. 

requirement  was  under  the  same  Act  to  take  up  a  defective  drain  and 

lay  a  new  one,  the  same  defeat  of  the  tenant  followed,  the  Court 

laying  a  stress  on  the  word  "  duties  "  as  imposing  the  obhgation  to 

lay  the  new  drain  (;;/),     And  Brett  v.  Rogers  was  approved  by  the 

Court  of  Appeal  in  Farloio  v.  Stevenson  (w),  where  the  words  were  "  all 

taxes,  rates,  duties  and  assessments  whatsoever,"  and  the  expense 

which  the  tenant  was  held  liable  to  repay  was  that  of  drainage  works 

required  by  the  local  authorities  under  sect.   85  of  the  Metropolis 

Management  Act,  1855  (18  &  19  Vict.  c.  120).     In  a  still  later  case, 

however,  though  the  word  "  impositions  "  occurred  in  the  covenant 

the  landlord  failed  to  throw  upon  the  tenant  the  expense  of  removing 

a  privy  and  constructing  a  water-closet  instead  in  accordance  with 

bye-laws  of  the  London  County  Council  (o)  ;  and  it  is  submitted  tliat  "Outgoings." 

"outgoings"  and  "duties"  will  throw  on  the  tenant  non-recurring  "Duties." 

payments,  and  that  no  other  words  of  themselves  will. 

"  Eates,  taxes  and  assessments,"  do  not  include  a  sum  assessed  upon  PavingStreet. 
a  landlord  as  his  proportion  of  the  expense  of  paving  a  street  upon  AUridge  v, 
which  the  demised  premises  abut,  this  being  a  charge  upon  the  owner 
for  the  permanent  benefit  of  the  property  (^j)  ;  though  in  another  case, 
where  the  covenant  included  "  outgoings  of  every  description  payable 
by  either  landlord  or  tenant,"  the  tenant  was  held  liable  to  pay  the 
landlord's  proportion  of  the  cost  of  paving  a  street  under  the  Metro- 
polis Management  Act,  1862  (25  &  26  Vict.  c.  102),  s.  96  {q)  ;  and 
a  similar  decision  was  come  to  upon  very  similar  words  although  the 
tenant  held  upon  only  a  three  years'  agreement  (r). 

(/)  See  Public  Health    (London)    Act,  sect.  150  of  the  Public  Health  Act,  1875, 

1891  (54  &  55  Vict.  c.  76),  s.  -1.  on  a  stipulation  to  pay  all  rates,  &c.  as- 

(/«)  Brett  V.  Eoffers,  [1897]  1  Q.  B.  525  ;  sessed   on   the  demised  premises,   or   the 

66   L.   J.,  Q.   B.    287  ;   76   L.   T.   26  ;  45  landlords  in  respect  thereof,  which  italicised 

W.  K.  334,  following  Fai/Jie  v.  Burridye  words    did    not    occur    in    Wilkinson    v. 

(1844),  13  L.  J.,  Ex.  190;  12  M.   &  W.  Colhjer. 
1'21.  [q)  Aldridge  v.  Feme  (1886),  17  Q.  B.  D. 

(«)  Farlow   v.    Stevenson,   [1900]   1   Ch.  212;  55  L.  J.,  Q.  B.  587;  34  W.  R.  578. 
128  ;  69  L.  J.,  Ch.  106  ;  81  L.  T.  589  ;  (>■)  Batchelor  v.  Binrjer  (1889),  60  L.  T. 

48  W.  R.  2131 — C.  A.,  aff.  Byrne,  J.  416  ;  and  see  the  still  harder  case  of  Wix 
(o)  Foulger  v.  Arding,   [1901]   2  K.   B.  \.  Futson,  [1899]  1  Q.  B.  474,  and  p.  621, 

161  ;   70  L.  J.,  K.  B.  580  ;  84  L.  T.  467  ;       ante;  also  JFeldv.  Clagton-Lc- Moors  Urhan 

49  W.  R.  442.  Fistrict  Council  (1902),  86  L.  T.  584,  where 
{p)  T(ll/,insonv.Collger{l884), IZQ-B-B.       Lord  Alverstoue,  C.J.,  in  reversing,  to- 

1 ;  53  L.  J.,  Q,.  B.  278  ;  51  L.  T.  299  ;  gether  with  Darling  and  Channell,  JJ.,  a 

32  W.  R.  614,  decided  on  the  Metropolitan  County  Court  judgment  for  the  tenant. 

Management    Acts  ;    Bay  lis    v.     Jiggens,  said  that  it  was  "impossible  to  get  any 

[1898]  2  Q.  B.  315  ;  67  L.  J.,  Q.  B.  793  ;  clear  principle  out  of  the  authorities  and  to 

79  L.  T.  78,  per  Channell,  J.,  decided  on  reconcile  them  with  one  another." 
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Tlio  ui'bau  authority  have  also  power,  uuder  the  Public  Health 
Act,  1875,  to  make  and  levy  "  private  improvement  rates  "  upon  the 
occupier  (•>>•),  who  may  deduct  three-fourths,  or  such  proportion  of 
three -fourths  of  the  rate  paid  by  him  as  his  rent  bears  to  the  rack- 
rent  (/),  imless  there  be  some  special  stipulation  in  his  lease  to  the 
contrary  (?0.  By  sect.  215,  "at  any  time  before  the  expu-ation  of 
the  period  for  which  any  private  improvement  rate  is  made,  the 
owner  or  occupier  of  the  premises  assessed  thereto  may  redeem  the 
same,  by  paying  to  the  urban  authority  the  expenses  in  respect  of 
which  the  rate  was  made,  or  such  part  thereof  as  may  not  have  been 
defrayed  by  sums  already  levied  in  respect  of  the  same." 

Any  urban  authority  may  also,  under  the  same  Act,  provide  their 
district  with  water,  and  where  they  supply  to  any  premises  "  may 
charge  in  respect  of  such  supply  a  water  rate  to  be  assessed  on  the 
net  annual  value  of  the  premises  "  {x). 

With  respect  to  each  of  the  above-mentioned  rates  it  is  to  be 
observed  that  they  are  to  be  made  and  levied  upon  the  occiqncr,  who 
generally  has  no  right  to  deduct  any  part  thereof  from  his  rent 
(except  about  three-fourths  of  "improvement  rates").  But  con- 
tracts between  landlord  and  tenant  as  to  the  payment  of  rates  and 
taxes  are  not  interfered  with  {y). 

The  validity  of  a  rate  which  might  be  appealed  against  cannot  be 
questioned  in  an  action,  or  otherwise  than  on  appeal,  unless  such  rate 
was  wholly  illegal,  and  made  without  jurisdiction  (s).  Any  appeal 
must  be  entered  within  a  very  limited  time,  and  notice  of  appeal, 
together  with  the  grounds  of  appeal,  given,  and  a  recognizance  with 
sureties  entered  into,  within  the  time  and  in  manner  in  that  behalf 
prescribed  {a) . 

The  liability  to  repair  a  highway  rationc  elausurce  is  in  the  occupier 
of  the  land  inclosed ;  not  in  the  owner  as  owner  {b) .  And  it  seems 
that  such  liability  does  not  accrue  where  either  the  highway  is  not 
immemorial,  or  where  the  adjoining  land  inclosed  has  not  before  the 
inclosure  been  used  for  passage  (b) . 


Skct.  12. — Lighting  and  Watching  Rates. 


Lv^htingand       The  Lighting  and  Watching  Act,  1833  (3  &  4  Will.  4,  c.  90), 
Act^^^^"°        was  passed  to  enable  parishes  and  parts  of  parishes,  without  obtain- 


(s)   38  &  39  Vict.  0.  T).),  s.  213. 

(0  Sect.  2U. 

(i<)  Sect.  22G,  supra;  and  see  Smith- v. 
Humble,  15  C.  B.  321. 

{x)  Sects.  51,  56  et  seq.  And  see  sect.  13, 
post. 


(y)  Sect.  226,  supra. 

(z)  Luton  Local  Board,  app.,  Davis,  reap., 
2  E.  &  E.  678  ;  29  L.  J.,  M.  C.  173. 

{a)  Sect.  208  et  seq. 

\b)  Reg.  v.  Eamsdcn,  Bart.,  E.,  B.  &  E. 
949. 
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ing  an)j  local  Ads,  but  witli  the  consent  of  the  ratepayers  (c),  to  Ch.XV.s.  12. 
watch  and  light,  or  watch  or  light,  their  own  parish  or  district  under  ■^^J^///;^;^/'^ 
the  direction  of  inspectors  appointed  by  the  ratepayers,  and  by  ^"(es. 
means  of  rates  to  be  raised  and  levied  in  like  manner  as  poor  rates, 
not  exceeding  a  certain  sum  to  be  fixed  in  the  first  year,  and  not  to 
be  exceeded  in  any  subsequent  year  {d).  The  provisions  of  this  Act 
may  be  adopted  in  any  parish,  or  part  of  a  parish,  in  England  or 
Wales,  as  to  watching  and  lighting,  or  watching  or  lighting  (both  or 
either),  as  may  be  deemed  expedient  ((>)  ;  and  in  rural  parishes  the 
exclusive  power  of  adopting  the  Act  rests,  by  virtue  of  sect.  7  of  the 
Local  Government  Act,  1894  (56  &  57  Yict.  c.  73),  with  the  parish 
meeting.  But  they  are  not  to  interfere  with  "An  Act  for  im- 
proving the  Police  in  and  near  the  Metropolis  "  (10  Geo.  4,  c.  44)  ; 
nor  to  extend  to  any  parish  or  place  abeady  regulated  by  or  under 
the  provisions  of  any  Act  of  Parliament  for  all  or  any  of  the  purposes 
hereinbefore  provided  for ;  or  to  interfere  with  the  powers  which  any 
corporate  body  may  have  with  respect  to  watching  and  lighting  (/)  ; 
nor  to  extend  to  any  part  of  a  parish  so  regulated  (g) .  But  the  powers 
of  this  Act  may  be  adopted  in  any  parish  so  far  as  the  same  relate  to 
lighting,  although  such  parish  shall  be  watched  (/?). 

In  any  district  where  the  Public  Health  Act,  1875,  is  in  force,  in 
which  the  Lighting  and  Watching  Act,  1833  (3  &  4  Will.  4,  c.  90), 
has  been  adopted,  such  last-mentioned  Act  is  superseded  (?). 

Eates  made  under  3  &  4  Will.  4,  c.  90,  or  under  local  Acts  as  to  Rates  on 
paving,  watching,  lighting,  &c.,  generally  fall  upon  the  occupier,  who  °°"P^^^'- 
has  no  right  to  deduct  them  from  his  rent.  But  sometimes  the 
burthen  is  thi'own  upon  the  landlord.  Thus  by  57  Geo.  3,  c.  xxix., 
for  regulating  the  pavement  of  London,  Westminster  and  Southwark, 
and  the  parishes  of  St.  Marylebone  and  St.  Pancras,  the  paving  rates 
are  directed  to  be  paid  by  the  landlord  in  certain  cases. 


Sect.  13. —  Water  Bates. 


Water  rates  are  always  payable  by  the  tenant  or  occupier  in  the  Payable  by 
absence  of  an  express  stipulation  to  the  contrary,  for  he  has  the  '^^'f^*' 
use  and  enjoyment  of  the  water  supplied.     But  by  the  Waterworks  c,  n,  s.  72.  ' 
Clauses  Act,  1847  (10  &  11  Yict.  c.  17),  s.  72,  the  owners  of  dwelling- 

(c)  EymJiam's  case,  12  Q.   B.   398,  n. ;  (y)  Sect.  73. 

M^LA"^"""'  '  ^'  ^  ^'  ^~^  '  ^^  ^'  '^''  (^'^  ^^®    ^    Biu-n's    Justice,    364—389 

\d)  'Be'echeu  v.  Quintcru,  10  M.  &  W.  65.        ^^°*^  ^'^•'  ^^^^^• 

{e)  Sects.  71,  73.  (i)  Public  Health  Act,  1875   (38   &  39 

(/)  Sect.  72.  Vict.  c.  55),  s.  163. 
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Ch.  XV.  s.  13. 
Water  Sates. 

By  Landlords 
of  Small 
Tenements. 


Cutting  ofp 
Water  for 
Non-payment 
of  Kate. 


Restriction  of 
power  to  cut 
off  Water, 
under  Act  of 

18S7. 


Notice  to 
Occupier. 


Water  Rate 
under  Public 
Health  Act. 


Louses,  tlie  auniial  value  of  wliicli  does  not  exceed  10/.,  are  made 
liable  to  the  payment  of  water  rates  instead  of  the  occupiers  ;  "  and 
the  person  receiving  the  rents  of  any  such  house  or  tenement 
as  aforesaid  from  the  occupier  thereof  on  his  own  account,  or  as 
agent  or  receiver  for  any  person  interested  therein,  shall  be  deemed 
the  owner  of  such  house  or  tenement."  Sect.  73  gives  power  to 
owners  of  tenements,  where  the  occupation  is  under  a  lease  or 
agreement  made  prior  to  the  jxtm'iuj  of  the  special  Act  (/.•),  to  recover 
such  payments  from  the  occupiers  in  the  same  manner  as  arrears  of 
rent  may  be  recovered. 

The  74th  section  of  the  Act  of  1847  allows  water  companies  to 
cut  off  the  water  supply  for  non-payment  of  the  water  rate.  But 
the  powers  to  cut  off  the  tenants'  water  supply  are  limited,  where 
the  rate  is  paid  by  the  landlord,  by  the  Water  Companies  (Regulation 
of  Powers)  Act,  1887  (50  &  51  Yict.  c.  21),  s.  4,  as  follows:— 

Where  the  owner  and  not  the  occupier  is  liable  by  law  or  by  agreement 
with  the  water  company  to  the  payment  of  the  water  rate  in  respect  of 
any  dwelling-house  or  part  of  a  dwelling-house  occupied  as  a  separate 
tenement,  no  water  company  shall  cut  off  the  water  supply  for  non- 
payment of  the  water  rate,  but  such  water  rate,  without  prejudice  to  the 
other  remedies  of  the  company  for  enforcing  payment  thereof  from  such 
owner,  shall,  together  with  interest  thereon  at  the  rate  of  five  pounds  per 
centum  per  annum,  computed  from  the  expiration  of  one  month  from  the 
time  when  the  same  has  been  claimed  by  the  company  imtil  receipt 
thereof  by  the  company,  be  a  charge  on  such  dwelling-house  in  priority 
to  all  other  charges  affecting  the  premises  ;  and  (without  prejudice  to 
such  charge)  the  amount  may  be  recovered,  with  the  costs  incurred,  from 
the  owner  or  from  the  occupier  for  the  time  being  in  the  same  manner  as 
water  rates  may  by  law  be  recovered  :  Provided  always,  that  proceedings 
shall  not  be  taken  against  the  occupier  until  notice  shall  have  been  given 
to  him  or  left  at  his  dwelling-house  to  pay  the  amount  due  for  water  rate 
out  of  the  rent  then  due  or  that  may  thereafter  become  due  from  him, 
and  he  shall  have  omitted  so  to  pay  such  water  rate ;  and  provided  also, 
that  no  greater  sum  shall  be  recovered  at  any  one  time  from  any  such 
occupier  than  the  amount  of  rent  owing  by  him,  or  which  shall  have 
accrued  due  from  him  since  such  notice  shaU  have  been  given  or  left  as 
aforesaid,  and  that  every  such  occupier  shall  be  entitled  to  deduct  from 
the  rent  payable  by  him  the  sum  so  recovered  from  him  or  which  he  shall 
have  paid  on  demand. 

By  sect.  5  the  penalty  is  five  pounds  a  day,  recoverable  summarily 
and  to  be  paid  to  the  person  aggrieved,  for  cutting  off  the  supply  hi 
contravention  of  the  Act,  which  by  sect.  3  applies  to  every  company 
to  which  the  Act  of  1847  applies. 

By  sects.  51—66  of  the  Public  Health  Act,  1875  (38  &  39  Vict. 
e.  55),  local  authorities  within  the  meaning  of  that  Act  may  supply 


(A-)  The  local  Act  which  incorporates  the  general  Act  above  mentioned. 
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their  districts  with  water  :  aucl  for  this  purpose  there  are  incorporated  Ch.  XV.  s.  13. 
witli  the  Public  Health  Act,  1875,  the  Waterworks  Clauses  Act,  Water  Rates. 
1863,  aud  the  provisions  (inter  alia)  of  the  Waterworks  Clauses 
Act,  1847,  which  relate  to  the  "  payment  and  recovery  of  the  water 
rates."  And  it  is  provided  by  sect.  57  of  the  Public  Health  Act, 
1875,  that  "  any  rent  for  pipe  and  works  paid  by  an  occupier " 
under  sect.  44  (/)  of  the  Waterworks  Clauses  Act,  1847,  "  may  be 
deducted  by  him  from  any  rent  from  time  to  time  due  from  him  to 
such  owner." 

It  has  been  held  by  the  High  Coiui  that  a  water  rate  for  water  Water  Rate 
separately  supplied  to  a  shop  and  basement  and  paid  for  by  the  tenant  Jerm*^^*^  ^ 
was  included  in  the  terms  "all  rates  and  taxes  chargeable  in  respect  "Rates." 
of "   the   shop   and    basement    and    three    rooms  on  a  third  floor, 
which  the  lessor  thereof   covenanted  to  pay  {m) ,  but  by  the  Court 
of  Appeal  that  the  rate  is  not  within  the  expression  "  all  rates  and 
impositions  whatsoever,  whether  parliamentary,  parochial,  or  imposed 
by  the  Corporation  of   the  City  of    London,  or   otherwise  howso- 
ever"  (;?),  and  though  the  two  .cases  are  distinguishable,  the  first  of 
them  seems  open  to  doubt,  on  the  ground  that  the  water  rate  is  a 
voluntary  rate  (o). 

A  covenant  to  pay  "  all  rates,  taxes,  assessments,  water  rate  and  Water  Eate 
other  outgoings,  except  the  gas  and  electric  light,  now  or  hereafter  to  doesTo?*^" 
be    imposed    or    assessed   upon  the  said  premises,  or  on  the  lessor  include  rate 
or  lessee  in  respect   thereof,"    obliges    payment  of    the  rate  to  be  agreed^for. 
fixed  with  certainty  under  the  statutory  power  of  charging  the  rate, 
and  not  of  a  rate  for  water  supplied,  as  for  other  than  domestic  pur- 
poses, by  agreement  between  the  consumer  and  the  water  company. 
Therefore,  where  the  lessor  agreed  in  the  above  terms  to  pay  the 
rate  in  the  lease  of   premises  within    the    New   River   Company's 
district,  and  the  company's  special  Act  by  one  section  provided  that 
the  rate  should  be  at  a  percentage  upon  the  annual  value  of  the 
house    supplied    for    domestic   purposes,  by  another   section  that  a 
supply  for  domestic  purposes  should  not  include  a  supply  for  trade  or 
business  requiring  an  extra  supply,  and  by  another  that  the  company 
might  supply  water  for  other  than  domestic  purposes  at  such  rate 
and  terms  as  should  be  agreed  upon,  it  was   held  that  the  lessees 
(who  were  refreshment  contractors)  could  not  requii-e  the   lessor  to 

((?)  This  section  applies  to  houses  of  not  Shepherd,    13   Q.   B.  D.   202;    53  L.  J. 

exceeding  ten  pounds  annual  value.     To  Q.  B.  420;  51  L.  T.  124;  32'w.  R.  217* 

such  houses,  by  virtue  of  the  same  section  per  Hawkins  and  Smith,  JJ.,  who  refused 

as   amended  by   sect.    57   of  the   Public  leave  to  appeal. 

Health  Act,    1875,   communication  pipes  («)   Badcock  v.   Hunt,  58  L.   J.     Q    B 

must  be    laid   down   at    the    request  of       134;  37  W.  R.  Ill c'.  A.      •      •'      •      • 

owners  or  occupiers.  (o)  See  per  Lord  Esher,  M.R.,  in  Badcock 

(w)    Direct    Spanish    Telegraph    Co.    v.  v.  Hunt,  supra. 
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Ch.XV.  s.  13.  pay  an  additional  rate  of  30/.  agreed  on  between  the  lessees  and  the 
TFater  Sates,   company  for  an  additional  supply  for  the  purposes  of  their  business  {j}). 
Water  Rate         In  the  metropolis  the  water  rate  is  a  percentage  on  the  rateable 
"Rateable       value  of  the  premises  supplied  with  the  water  (q). 

Value ' '  iu 

Metropolis.  


In  the 

Metropolis 


to  Incomin 
Tenant 


Sect.  14. — Gas  Rates. 

Gas  rates  are  always  payable  by  the  tenant,  in  the  absence  of  any 
express  stipulation  to  the  contrary.  The  supply  of  gas  to  the 
metropolis  is  regulated  by  the  Metropolis  Gas  Act,  1860  (23  &  24 
Vict.  c.  125),  which,  however  (by  sect.  5),  excepts  nine  gas  companies 
in  the  subm-bs.  The  Act  itself  must  be  referred  to  for  details. 
Supply  of  Gas  But,  by  sect.  33,  **  in  case  any  consumer  leaves  the  premises  where 
gas  was  supplied  to  him,  without  paying  to  the  gas  company  the 
rate  or  meter  rent  due  from  him,  the  gas  company  shall  not  require 
from  the  next  tenant  of  the  premises  payment  of  the  arrears  so  left 
unpaid,  unless  the  incoming  tenant  agreed  with  the  defaulting  con- 
smner  to  pay  the  arrears ;  but  the  gas  company  shall,  notwith- 
standing any  such  arrears,  in  the  absence  of  collusion  between  the 
outgoing  and  incoming  tenant,  supply  gas  to  the  incoming  tenant  as 
required  by  this  Act,  on  being  required  by  him  so  to  do." 

The  supply  of  gas  elsewhere  than  in  the  metropolis  is  regulated  by 
the  Gasworks  Clauses  Acts,  1847  and  1871,  and  by  the  special  Acts 
of  each  company.  By  sect.  39  of  the  Gasworks  Clauses  Act,  1871 
(34  &  35  Vict.  c.  41),  "  in  case  any  consimier  of  gas  "  leaves  the 
premises  where  the  gas  has  been  supplied  to  him  "without  paying  the 
gas  rent  or  meter  rent  due  from  him,"  the  company  "  shall  not  be 
entitled  to  require  from  the  next  tenant  the  payment  of  the  aiTcars 
left  by  the  former  tenant,  unless  such  incoming  tenant  has  under- 
taken with  the  former  tenant  to  pay  or  exonerate  him  from  the 
payment  of  such  arrears." 

An  injunction  has  been  granted  restraining  the  landlords  of  a  third- 
floor  flat  from  interfering  with  the  supply  of  gas  thereto  on  the 
ground  that  the  plaintiff  their  tenant  had  not  paid  them  over  and 
above  the  amount  paid  by  them  to  the  gas  company  an  extra  3^/.  for 
every  1,000  cubic  feet  of  gas  supplied  to  him  (r). 


Elsewhere 
than  in  the 
Metropolis. 


{p)  Floyd  V.  Lyons,  [1897]  1  Ch.  633  ; 
C6  L.  J.,Ch.350;  76  L.  T.  251  ;  4oAV.  R. 
43.') — C.  A.,  reversing  Kekewich,  J. 


[q)  Waterworks  Clauses  Act  Amend- 
ment Act,  188.5  (48  &  49  Vict.  c.  34). 

(r)  Ilcrscy  v.  White,  9  T.  L.  R.  335,  per 
Collins,  J. 
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Ch.XV.s.  15. 
Sect.  15. — The  Rating  Ad,  1874.  The  Rating 

Act,  1874. 

The  more  important  special  sections  of  the  Rating  Act,  1874 
(37  &  38  Yict.  c.  54),  have  already  been  set  forth  (.s).  The  general 
sect.  9,  as  to  deduction  of  rates,  enacts  that — 

Where  any  occui3ier,  lessee,  licensee,  grantee,  or  other  person  is  autho-  Deduction  of 
rized  by  this  Act  to  deduct  any  rate  or  sum  in  respect  of  a  rate  from  any  ^^^^s- 
rent,  royalty,  or  dues  paj^able  by  him,  then — 

(1.)  Any  payment  so  authorized  to  be  deducted  shall  be  a  good 
discharge  for  such  amount  of  rent,  royalty,  or  dues  as  is  equal  to  the 
amount  of  such  payment,  and  shall  be  allowed  accordingly. 

(2.)  Any  payment  so  authorized  to  be  deducted  may  be  recovered  as  an 
ordinary  debt  from  the  person  to  whom  the  debt,  royalty,  or  dues  may  bo 
payable. 

^  (3.)  The  person  receiving  the  rent,  royalty,  or  dues  shall  have  the  same 
right  of  appeal  and  objection  with  reference  to  the  rate  and  to  the  valua- 
tion of  the  hereditament  in  respect  of  which  the  rate  is  payable  as  he 
woidd  have  if  he  were  the  occupier  of  such  hereditament. 

And  by  sect.  10,  the  hereditaments  to  which  the  poor  rate  Acts  are  Liability  of 
extended  by  the  Act  are  rateable  to  all  local  rates  in  like  manner  as  if  LocaiR^t^rs 
the  poor  rate  Acts  had  extended  to  such  hereditaments.  as  well  as 

Poor  Rates. 


Sect.  IQ.— Tithe  Rent-charge. 

The  incidence  of  the  tithe  rent-charge  is  regulated  by  the  Tithe 
Commutation  Act,  1836  (6  &  7  Will.  4,  c.  71),  and  its  amending 
Acts  {t).  Up  to  1891,  altl^ough  the  legislature  imposed  the  charge 
upon  the  land  alone,  and  imposed  no  personal  liability  to  the  tithe- 
owner  on  either  landlord  or  tenant  (m),  and  further  expressly  (by 
sect.  80  of  the  Tithe  Commutation  Act  of  1836)  allowed  the  tenant 
to  deduct  the  rent- charge  from  his  rent  {x)  in  case  he  should  have 
paid  it,  it  was  very  frequently  provided  in  the  contract  of  tenancy 
that  the  tenant  should  pay  it,  and  the  law  gave  effect  to  such  a 
provision.  AiTears  beuig  made  recoverable  by  distress  by  sect.  81  of 
the  Act,  in  course  of  time  many  tenants  in  Wales,  where  the  tenants 
are  mostly  Nonconformists,  came  to  resist  the  distresses  w^hich  were 
levied  upon  them  to  such  an  extent  that  it  was  deemed  expedient 

(s)  Ante,  Sect.  6,  p.  638.  authorizes  deduction  from  the  current  rent 

(<)  See  Chit.  Stat.  tit.  Tithe  Rent-charge.       only.     Baives  v.  Thomas,  [1892]   1   Q.  B. 

,f,  <2  f%Trf  -?>°  ^;' Vf ■ }''"  "  w.'k'i-.tg;  a:  ''*,°l\i„I->;.U 

6   &    7    Will.    4,    c.    il)  ;     Griifeiihoofe   v.  rnnpilprl    nnrl  i"f  Ja  ^^■r,^^;„„.i  j.u   j.      ^  i 

Dnnh,!-'   911      f     O     R    9n  ■    ."    T     V   Tt  icpeaiea,  and  it  is  conceived  that  a  tenant 

^aubuz,  24  L.   J.,  Q.   B.  20  ,   o  E.    «.V   B.  ^^q  i^ecame  such  prior  to  the  Act  of  1891 

'     •    ^  may  still  pay  the  tithe  if  he  pleases,  and 

{x)  The  80th  section  of  the  Act  of  1836  deduct  it  from  the  rent  under  the  section. 
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Ch.XV.s.  16. 
Tithe  Bent- 
charge. 


Contracts 
after  the 
tithe  Act, 
1891. 


Contracts 
hrfore  the 
Tithe  Act, 
1891. 


Distress  by 
Owner  or 
the  Occupier. 


Distress  on 
Land  after 
Notice  to 
Tenant  in 
Possession. 


to  interfere  with  the  contracts  between  landlord  and  tenant  for 
payment  of  tithe,  and  to  extinguish  all  liability  on  the  part  of  the 
tenant  to  the  tithe-owner.  This  was  effected  by  the  Tithe  Act,  1891 
(54  &  55  Vict.  c.  8),  which  received  the  Koyal  Assent  on  the  26th  of 
March,  1891. 

Dealing  fu-st  with  contracts  after  the  Act,  this  Act,  by  sub-sect.  1 
of  sect.  1  provides  that : — 

Tithe  rent-charge,  as  defined  (y)  by  this  Act,  issuing  out  of  any  lands 
shall  be  payable  by  the  owner  of  the  lands,  notwithstanding  any  contract 
between  him  and  the  occupier  of  such  lands,  and  any  contract  made 
between  an  occupier  and  owner  of  lands,  after  the  passing  of  this  Act, 
for  the  payment  of  the  tithe  rent-charge  by  the  occupier  shall  be  void. 

The  effect  of  this  is  that  any  stipulation  in  a  contract  of  tenancy 
made  either  {z)  on  or  after  the  26th  March,  1891,  for  payment  of  tithe 
by  tenant,  though  the  tenancy  be  expressed  to  commence  before  that 
day,  is  to  be  deemed  non-existent ;  but  a  lease  made  after  in  pursu- 
ance of  a  contract  for  a  lease,  enforceable  by  decree  for  specific 
performance,  made  before  that  day  would  probably  be  held  effective 
to  throw  the  tithe  on  the  tenant  contracting  to  bear  it. 

Dealing  next  with  contracts  before  the  Act,  the  Act  by  sub-sect.  2 
of  sect.  1  provides  that : — 

Where  the  occupier  is  liable  under  any  contract  made  before  the  passing 
of  this  Act  to  pay  the  tithe  rent-charge,  then  he  shall  cease  to  be  bound 
by  that  part  of  his  contract,  but  he  shall  be  liable  to  pay  to  the  owner 
such  sum  as  the  owner  has  properly  paid  on  account  of  the  tithe  rent- 
charge  which  such  occupier  is  liable  under  his  said  contract  to  pay, 
exclusive  of  any  costs  incurred  or  paid  by  the  owner  in  respect  of  such 
tithe  rent-charge,  and  every  receipt  given  for  such  sum  shall  state 
expressly  that  the  sum  is  paid  in  respect  of  that  tithe  rent-charge; 
provided  that  where  the  lands  out  of  which  any  tithe  rent-charge  issues 
are  occupied  by  several  occupiers  who  have  contracted  to  pay  the  tithe 
rent-charge,  any  of  such  occupiers  shall  be  liable  only  to  pay  such 
proportion  of  the  sum  paid  by  the  owner  of  the  lands  on  account  of 
that  tithe  rent- charge  as  the  rateable  value  of  the  lands  occupied  by 
him  bears  to  the  rateable  value  of  the  whole  of  the  lands  occupied  by 
such  occupiers. 

By  sub-sect.  3,  "  such  sum  shall  bo  recoverable  from  the  occupier 
by  distress  in  like  manner  as  is  provided  "  by  sects.  81  and  85  of  the 
Tithe  Commutation  Act,  1836  (6  &  7  Will.  4,  c.  71),  "and  the 
enactments  amending  those  sections,  and  not  otherwise."  These 
sections  are  as  follows  : — 

81.  In  case  the  said  rent-charge  shall  at  any  time  be  in  arrear  and 
unpaid  for  the  space  of  twenty-one  days  next  after  any  half-yearly  day  of 


(y)  See  sect.  9,  sub-sect.  2  of  the  Act, 
p.  655,  post. 
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(r)  See  ToniUnson  v.  Bullock,  4  Q.  B.  D. 
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payment,  it  shall  be  lawful  for  the  person  entitled  to  the  same,  after  Ch.  XV.  s.  16. 
having  given  or  left  ten  days'  notice  in  writing  at  the  usual  or  last-known     Tithe  Rent- 
residence  of  the  tenant  in  possession  («),  to  distrain  upon  the  lands  liable        ^'  '"^^^' 
to  the  payment  thereof,  or  any  part  thereof,  for  all  arrears  of  the  said 
rent-charge,  and  to  dispose  of  the  distress  when  taken,  and  otherwise  to 
act  and  demean  himself  in  relation  thereto   as  any  landlord  may  for 
arrears  of  rent  reserved  on  a  common  lease  for  years  ;    provided  that  not 
more   than   two   years'    arrears   shall   at   any   time   be   recoverable   by 
distress. 

85.  Whenever  any  rent-charge  payable  under  the  provisions  of  this  Extent  of 
Act  shall  be  in  arrear,  notwithstanding  any  apportionment  which  may  Land  liable 
have  been  made  of  any  such  rent-charge,  every  part  of  the  land  situate  -LJistress. 
in  the  parish  in  which  such  rent-charge  shall  so  be  in  arrear,  and  which 
shall  be  occupied  by  the  same  person  who  shall  be  the  occupier  of  the 
lands  on  which  such  rent-charge  so  in  arrear  shall  have  been  charged, 
whether  such  land  shall  be  occupied  by  the  person  occupying  the  same  as 
the  owner  thereof,  or  as  tenant  thereof,  holding  under  the  same  landlord 
under  whom  he  occupies  the  land  on  which  such  rent-charge  so  in  arrear 
shall  have  been  charged,  shall  be  liable  to  be  distrained  upon  or  entered 
upon  as  aforesaid  for  the  purpose  of  satisfying  any  arrears  of  such  rent- 
charge,  whether  chargeable  on  the  lands  on  which  such  distress  is  taken 
or  such  entry  made,  or  upon  any  other  part  of  the  lands  so  occupied  or 
holden  :  provided  always,  that  no  land  shall  be  liable  to  be  distrained  or 
entered  upon  for  the  purpose  of  satisfying  any  such  rent-charge  charged 
upon  lands  which  shall  have  been  washed  away  by  the  sea,  or  otherwise 
destroyed  by  any  natural  casualty. 

The  2nd  section  of  the  Act  of  1891  provides  for  the  recovery  of  Notice  by 
tithe  rent-charge,  where  in  arrear  for  not  less  than  thi-ee  months,  Tfthe-^ner*" 
by  means  of  a  receiver  of  the  rents  and  profits  of  the  lands,  to  be  of  liability  of 
appointed  by  the  County  Court  after  hearing  the  owner,  if  he  appears  under  coti- 
and  desires  to  be  heard ;    ?ind  the  6th  sub-section  of  that  section  ^J^f  ^Qioxe 
provides  for  landlords  giving  notices  to  tithe-owners  of  the  liabilities 
of  their  tenants  under  contracts  made  before  the  Act  within  sect.  1, 
sub-sect.  2,  as  follows  : — 

"Where  the  occupier  of  the  lands  out  of  which  the  tithe  rent- 
charge  issues  is  liable  under  any  contract  made  before  the  passing 
of  this  Act  to  pay  the  tithe  rent-charge,  and  is  consequently  liable 
by  virtue  of  this  Act  to  pay  the  amount  thereof  to  the  owner  of  the 
lands,  the  owner  of  the  lands  shall  serve  notice  of  such  liability  on 
the  owner  of  the  tithe  rent-charge,  and  thereupon  before  an  order 
under  this  section  is  made  there  shall  be  such  service  on  the  occupier 
in  addition  to  the  owner  as  may  be  prescribed,  and  a  hearing  of  such 
occupier  if  he  appears  and  desires  to  be  heard.  Any  owner  of  the 
lands  who  fails  to  serve  such  notice  as  aforesaid  on  the  owner  of  the 
tithe  rent-charge  shall  not  be  entitled  to  recover  fi-om  the  occupier 

(«)  Or  if  no  person  in  occupation,  then  place  on  the  land  :  5  &•  6  Vict.  c.  54, 
by  affixing  the  notice  in  some  conspicuous       s.  17. 
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any  sum  whicli  he  lias  paid  on  acconnt  of  tithe  rent-charge  as  afore- 
said unless  and  until  he  has,  after  notice  to  the  occupier  of  his 
application  for  the  same,  obtained  from  the  County  Court  a  certificate 
that  there  was  good  and  sufficient  cause  for  the  failure  to  give  such 
notice,  and  that  the  oeciipier  has  not  been  prejudiced  thereby."  In 
granting  a  certificate  under  this  sub-section,  the  County  Court  judge 
has  only  to  consider  whether  there  has  been  good  cause  for  failure 
to  give  notice,  and  whether  the  tenant  has  been  prejudiced  by  the 
failure ;  he  has  not  to  construe  the  tenant's  lease  or  his  liability 
thereunder  (Z>) . 

The  4th  section  of  the  Act  provides  as  follows  for  the  case  of  lands 
being  let  at  a  rent  insufficient  to  enable  the  receiver  to  recover  from 
the  owner  the  sum  ordered  to  be  recovered  : — 

"Where  a  receiver  appointed  under  this  Act  of  the  rents  and  profits  of 
any  lands  satisfies  the  County  Court  that  the  lands  are  let  on  such  terms 
as  not  to  reserve  a  rent  sufficient  to  enable  the  receiver  to  recover  from 
the  owner  thereof  the  sum  ordered  to  be  recovered,  the  Court  after  such 
service  on  the  owner  and  occupier  of  the  lands  as  may  be  prescribed  (c), 
and  after  hearing  such  owner  and  occupier,  if  they  appear  and  desire  to 
be  heard,  may  direct  that  the  order  for  such  recovery  shall  be  executed  as 
if  the  occupier  were  the  owner  of  the  lands :  provided  that  any  such 
occupier  shall  be  entitled  in  addition  to  any  other  remedy,  unless  he 
would  have  been  liable  to  pay  the  tithe  rent-charge  under  any  contract 
made  before  the  passing  of  this  Act,  to  deduct  from  any  sums  at  any  time 
becoming  due  from  him  to  the  landlord  under  whom  he  holds,  any 
amount  which  shall  have  been  recovered  from  him  under  this  section  in 
respect  of  tithe  rent-charge  or  costs,  with  interest  thereon  at  the  rate  of 
four  per  centum  per  annum  :  provided  further,  that  such  occujiier  shall  be 
entitled,  notwithstanding  anything  in  this  Act,  to  recover  from  such  land- 
lord by  action  at  law  any  such  amount  which  shall  have  been  recovered 
from  him  under  this  section  as  aforesaid  as  money  paid  on  the  account  of 
such  landlord. 


Rent -charge 
in  lieu  of 
Extraordi- 
nary Charge 
on  IIop- 
grounds. 
Orchards,  &c. 


Incidence  of 
Rent-charge 
in  lieu  of 
Extraordi- 
nary Charge. 


The  Tithe  Commutation  Act,  1836  (6  &  7  Will.  4,  c.  71),  s.  42, 
authorized  an  "extraordinary  rent- charge"  on  hop-grounds,  orchards, 
fruit  plantations,  and  market  gardens.  But  this  extraordinary 
charge  is  abolished  by  the  Extraordinary  Tithe  Redemption  Act, 
1886  (49  &  50  Yict.  c.  94),  as  to  hop-grounds,  &c.,  newly  cultivated 
after  the  passing  of  that  Act  [25th  June,  1886],  which  also  makes 
provision  for  its  redemption,  and  for  the  creation  of  a  new  rent- 
charge,  being  4  per  cent,  on  the  capitalised  value,  ascertained  as  in 
the  Act  mentioned,  of  the  charg-e  existing  at  the  passing  of  the  Act. 

The  rent-charge  is  payable  by  the  landlord,  not  by  the  tenant,  any 
agreement  to  the  contrary  notwithstanding,  with  a  saving,  however,  for 


(i)  Hughes  v.  Riinmer,   [1893]  2  Q.  B. 
314 ;  69  L.  T.  417 ;  42  W.  R.  79 ;  5  R. 


475. 

(e)  By  riiles  under  sect.  3. 
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contracts  of  tenancy  subsisting  at  the  passing  of  the  Act.     On  this  Ch.xV.s.  16. 
subject  the  7th  section  of  the  Act  provides  that : —  ^''^^!^  •^««'- 

ChciYOB 

"  (1.)  "Where  a  tenant  of  land  subject  to  an  extraordinarj^  charge  


has  before  the  passing  of  this  Act  contracted  to  pay  the  charge  or 
any  part  thereof,  he  shall,  whilst  his  tenancy  subsists,  be  liable  to  pay 
to  his  landlord  the  rent- charge  substituted  for  the  extraordinary 
charge;  and  any  sum  which  a  tenant  is  so  liable  to  pay  may  be 
recovered  by  the  landlord  as  the  tenant's  rent  is  for  the  time  being 
recoverable. 

"  (2.)  For  the  purposes  of  this  section  a  tenancy  from  year  to  year, 
or  a  tenancy  at  will,  shall  be  deemed  to  determine  at  the  time  when  it 
would  by  law  become  determinable  if  notice  or  warning  to  determine 
the  same  were  given  at  the  date  of  the  passing  of  this  Act  [?>.,  2oth 
June,  18S6]. 

"  (3.)  Subject  as  aforesaid  a  rent-charge  under  this  Act  shall  as 
between  landlord  and  tenant  be  payable  by  the  landlord,  any  agree- 
ment to  the  contrary  notwithstanding." 

Therefore,  in  the  case  of  tenancies  for  years,  the  obligation  of  the 
tenant  lasts  as  long  as  his  lease ;  and  in  the  case  of  tenancies  from 
year  to  year  the  obligation  of  the  tenant  came  to  an  end,  in  the  case 
of  a  Lady-day  tenancy,  on  Lady  Day,  1888,  and  in  the  case  of  a 
Michaelmas  tenancy,  on  Micliaelmas  Day,  1887. 

The  rent-charge  under  the  Act  of  1886  is  not  subject  to  the  Tithe  Definition  of 
Act,  1891 ;  for  by  sub-sect.  2  of  sect.  9  of  that  Act :—  ''Tithe  Rent- 

,  ''  .  charge      by 

"  In  this  Act,  unless  the  context  otherwise  requires, —  s-  9,  sub-s.  2, 

"  The  expression  '  tithe  rent-charge  '  means  tithe  rent-charge  isgi! 
issuing  out  of  lands  and  payable  in  pursuance  of  the  Tithe  Acts, 
and  includes  any  rent-charge  into  which  a  corn-rent  has  either  before 
or  after  the  passing  of  this  Act  been  converted  under  the  Tithe  Act, 
1860,  and  which  is  subject  to  the  like  incidents  as  such  tithe  rent- 
charge  as  aforesaid;  but  does  not  include  a  rent-charge  payable 
under  the  Extraordinary  Tithe  Eedemption  Act,  1886,  nor  a  rent- 
charge  payable  under  the  Tithe  Act,  1860,  in  respect  of  the  tithes 
on  any  gated  or  stinted  pasture ,  nor  a  sum  or  rate  payable  for  each 
head  of  cattle  or  stock  turned  on  land  subject  to  common  rights  or 
held  or  enjoyed  in  common." 


Sect.  17. — Half-Rating,  until  1906,  of  ^^  Agricultural^  Land. 


For  five  years  after  the  31st  March,  1897,  the  occupier   [including  Half -ratine- 
in  that  term  the  owner  where  the  owner  is  rated  in  place  of  the  !'^^ 

-VTarcli  31st 

occupier ;  as  to  which,  see  p.  627]  of  "  agricultural  land "  became  1906,  of     ' 
liable  in  the  case  of  every  rate  to  which  the  Agricultural  Rates  Act,  tundTand  " 
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1896  (59  &  60  Yict.  c.  16),  applies,  to  pay  one-half  only  of  the  rate 
in  the  pound  payable  in  respect  of  buildings  and  other  hereditaments ; 
and  by  the  Agricultural  Rates  Act,  189G,  &c.  Continuance  Act,  1901 
(1  Edw.  7,  c.  13),  the  duration  of  that  Act  is  continued  until  the 
31st  of  March,  1906. 

"  Agrieultm-al  Land"  for  the  purposes  of  the  Act  of  1896  means, 
by  sect.  9  of  the  Act — 

Any  land  used  as  arable,  meadow,  or  pasture  ground  only,  cottage 
gardens  exceeding  one  quarter  of  an  acre,  market  gardens,  nursery 
grounds,  orchards,  or  allotments,  but  does  not  include  land  occupied  with 
a  house  as  a  park,  gardens,  otlier  than  as  aforesaid,  pleasure  grounds,  or 
any  land  kept  or  preserved  mainly  or  exclusively  for  purposes  of  sport 
or  recreation  or  land  used  as  a  racecourse. 


Definition  of 
"  Cottage." 

Definition  of 
"Rate." 


"  Cottage  "  means  a  house  occupied  as  a  dwelling  by  a  person  of 
the  labouring  classes. 

Rate  means  "  a  rate  made  during  the  continuance  of  the  Act,  the 
proceeds  of  which  are  applicable  to  public  local  purposes,  and  which 
is  leviable  on  the  basis  of  an  assessment  in  respect  of  the  yearly  value 
of  property,  and  includes  any  sum  which,  though  obtained  in  the  first 
instance  by  a  precept,  certificate  or  other  instrument  requiring  pay- 
ment from  some  authority  or  officer,  is  or  can  be  ultimately  raised  out 
of  a  rate  as  before  defined,"  except — 

(a)  Any  rate  which  the  occupier  of  agricultural  land  is  specially 

liable  (see  e.g.^  p.  643)  to  pay  in  the  proportion  of  one-half  or 
less ;  or 

(b)  Any  rate  assessed  under  any  commission  of  sewers  (see  ante, 

p.  635)   or  in  respect  of  any  drainage,  wall,  embankment,  or 
other  work  for  the  benefit  of  the  land. 
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Sect.  1. — Express  Contract  to  Eepair,  ^c. 

(a)  Bi/  Tenant. 

Leases  of  houses  usually  contain  a  covenant  by  the  lessee  to  Repair  of 
repair  and  keep  in  repair  the  demised  premises  during  the  term  :  also  °"^®" 
another  distinct  covenant  to  repair  specific  defects  within  a  certain 
number  of  months  (usually  three)  after  written  notice  thereof  (a)  : 
also  to  paint  the  outside  and  inside  wood  and  ironwork  in  a  certain 
manner  at  stated  times  :  and  a  covenant  to  tea  re  the  premises  in 
proper  repair  at  the  end  or  other  sooner  determination  of  the 
term  (&),  besides  other  covenants  as  agreed:  after  which  usually 
follows  a  proviso  for  re-entry  on  breach  of  any  of  the  covenants  (c). 
Not  unfrequently,  the  tenant's  covenant  for  repair  extends  to  the 
inside  of  the  premises  only,  the  landlord  covenanting  to  repair  the 
■  outside ;  and  occasionally  a  lease  may  be  silent  either  as  to  outside 
repair  or  inside  repair,  or  even  altogether.  As  we  shall  see  presently, 
there  is  no  implied  contract  for  repair  by  a  landlord,  and  the  implied 
contract  for  repair  by  a  tenant  is  comparatively  slight.      Express 


(rt)  See  Few  v.  Fcrkhis,  L.  R.,  2  Ex.  92  ; 
36  L.  J.,  Ex.  54. 

[b]  The  covenant  to  leave  in  repair  is 
quite  distinct  from  the  covenant  to  keep 


L.T. 


in  repair.     See  Ehhetts  v.  Conquest,  [1900] 
82  L.  T.  660,  and  p.  674,  infra. 

[c)  See  Forms,  post,  Appendix  B. 
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contracts   for   repaii',   however,   arc   frequently   worded    with  great 
striugeuey. 

Prior  to  the  Conveyancing  Act,  1881,  especially  where  a  premium 
was  given,  and  in  building  leases,  it  was  of  importance  to  qualify  the 
proviso  for  re-entry  for  non-repair,  and  to  limit  it  to  breaches  occa- 
sioning a  specified  amount  of  damage  to  the  reversion  and  inherit- 
ance {(/),  or  to  breaches  after  a  certain  notice  in  writing  (e),  or  to 
cases  where  damages  in  an  action  for  the  breach  had  not  been  paid : 
but  it  was  commonly  made  to  apply  to  any  breach  of  covenant 
whatever,  without  due  consideration  on  behalf  of  the  lessee  as  to  the 
possible  very  serious  consequences  (/). 

The  14th  section  of  the  Conveyancing  Act,  however,  (ante,  p.  368), 
by  the  liberality  of  its  provisions  for  relief  against  forfeiture,  has  so 
greatly  mitigated  these  consequences  as  to  render  such  qualifications 
unnecessary. 

A  declaration  in  a  lease  to  husband  and  wife,  by  which  the  husband 
alone  covenants  to  repaii",  that  he  holds  the  demised  premises  as 
trustee  for  his  wife  as  part  of  her  separate  estate,  will  not  throw  upon 
her  after  his  death,  and  notwithstanding  her  continued  occupation, 
the  obligation  to  perform  his  covenants  to  repair  (g) . 

A  lessee  is  not  liable  for  breaches  of  covenant  to  repair,  committed 
before  the  execution  of  the  lease  by  the  lessor,  although  subsequent  to 
the  day  from  wliich  the  habendum  states  the  commencement  of 
term  (/«).  An  agreement  made  on  the  31st  of  August,  to  take 
premises  from  the  29th  of  September  following,  the  landlord  agreeing 
to  take  back  the  fixtures  at  the  end  of  the  term,  provided  "  they  are 
in  as  good  a  condition  as  they  now  are,"  and  the  tenant  agreeing  to 
leave  the  premises  "  in  the  same  state  as  they  now  are,"  there  being  at 
the  time  another  tenant  in  possession,  and  the  new  tenant  not  taking- 
possession  until  the  29tli  of  September,  refers  to  the  state  of  the 
premises  on  the  29tli  of  September  (/). 

A  covenant  "  forthwith  "  to  put  premises  in  repair  must  receive  a 
reasonable  construction,  and  is  not  limited  to  any  specific  time:  there- 
fore it  is  for  the  jury  to  say,  upon  the  evidence,  whether  the  defendant 
has  done  what  he  reasonably  ought  in  performance  of  it  (/>•).  "  There 
is  no  doubt  that  the  word  forthwith  means  with  all  reasonable 
celerity  "  (/).     It  does  not  mean  "  immediately  "  (m). 


(d)  See  Doe  d.  Earl  of  Barlington  v. 
Bond,  5  B.  &  C.  855 ;  5  L.  J.,  K.  B.  68  ; 
8  D.  &  E,.  738  ;  29  R.  R.  436. 

(e)  See  Doe  d.  Rankin  v.  Brindlry,  4 
B.  &  Ad.  84. 

(/)  See  Ilodghinson  v.  Crowe,  L.  R., 
10  Ch.  622  ;  and  p.  138,  ante. 

(f/)  Ramagey.  WomacJc,  [1900]   1   Q.  B. 


116;  69  L.  J.,  Q.  B.  40;  81  L.  T.  526, 
per  Wright,  J. 

[h]  Shaw  V.  Kay,  1  Ex.  412. 

(i)    White  V.  Nicholson,  4  M.  &  G-.  95. 

(/,;)  Doe  d.  Pitman  v.  Sutton,  9  C.  &  P. 
706. 

(/)  Burgess  v.  Boetcfeur,  7  M.  &  G.  494. 

\m)  Roberts  v.  Brett,  11  H.  L.  Oaa.  337  ; 
34  L.  J.,  Ch.  241. 


Sect.  1. — Express  Contract  to  Repair  (by  Tenant).  \  , 

A  lessee  wlio  has   coveuanted  to  repair   and  keep  in  repaii'  the  Cn.  :^\ 
demised  premises  during  the  term  must  have  them  in  repair  at  all  ^f^f/i  j>'^'^ll'i,  I 

times  (luring  the  term  ;  and  if  they  are  at  any  time  out  of  repair,  he    {h  Tenant).  | 

commits  a  breach  of  covenant  {)i) ,  for  which  the  lessor  or  his  assigns  Covenant  to  ] 

may,  even  during  the  term,  recover  damages  commensurate  with  the  ^,^,^|^;"^^^^^^^^         j 
injury  thereby  done  to  the  reversion  (o),  or  may,  subject  to  sect.  14  of  term,  i 

the  Conveyancing  Act,  maintain  an  action  of  ejectment,  if  there  be  a 
proviso  for  re-entry  applicable  to  such  covenant.  On  a  covenant  to 
keep  premises  in  repair,  it  is  a  breach  to  pull  them  down  either  wholly  i 

or  partially,  even  so  far  as  to  open  doors  in  a  wall ;  and  it  is  a  breach  \ 

for  which  the  lessor  may  sue  and  recover  substantial  damages  during  ; 

the  term :  nor  is  it  any  equitable  defence  that  it  was  done  with  the  ' 

"  consent  and  acquiescence  "  of  the  lessor,  unless  it  appears  that  it  | 

was  with  his  previous  consent  (p).    Where  there  is  a  demise  for  seven  ] 

years,  and  thenceforth  from  year  to  year,  the  covenants  to  repair,  &c.,  ] 

continue  in  force  after  the  expiration  of  the  seven  years  {q).  j 

1 

A  general  covenant  to  repair  is  satisfied  by  the  lessee  keeping  the  General 
premises  in  substantial  repair  :   a  literal  performance  of  the  covenant  R°pah^!LVJw 
is  not  to  be  required  (r).      "It  is  a  monstrous  thing   to   say  that  construed, 
because  a  person  put  nails  into  the  walls  of  a  house  he  must  take 
them  out  and  fill  up  the  holes,  or  commit  a  breach  of  the  covenants  of 
a  repairing  lease"  («). 

Where  a  lessee  covenants  to  keep  old  premises  in  repair,  he  is  not  old  Premises.  \ 
liable  for  such  dilapidations  as  result  from  the  natural  operation  of 
time  and  the  elements  (/)  ;  and  with  a  view  to  determine  the  relative 
sufficiency  of  repair,  the  jury  may  consider  whether  the  house  was 
new  or  old  at  the  time  of  the  demise  {u)  ;  and  what  was  its  then 
state  of  repair  and  condition  genera lli/  {x),  not  in  detail  (//).      These  ^ 

principles  are  carried  to  their  full  extent  by  the  Court  of  Appeal  in 
Lister  v.  Lane  (z).  There  the  covenant  was  to  "  repair*,  nphold,  Lister  y.  lane 
sustain  and  maintain"  a  house  in  Lambeth  more  than  100  years  old, 
built  on  a  timber  platform  resting  on  a  boggy  soil,  with  the  result 
that  a  wall  bulged  and  the  foundation  sank  so  that  rebuilding 
became   necessary.      It  was  held   that   the   tenant  was  not   liable, 

I    («)  LuxmorcY.  Hohson,  1   B.  &  A.  o84 ;  {t)  Gittteridge    v.    3Iuiujard    (1834),     1 

19  R.  R.  89G.  Moo.  &  R.  334. 

(o)  Smith  V.   Feat,   9  Exch.    161.      See  (,<)  Stanley  y.  Tojf^oor/,  3  Bing.  N.  C.  4. 

post   Sect.  3  (b)               ,  „  -n,    0    -El    iir  ix)  BurdettY.  Withers,!  A.  &-E..UQ. 

Doe  d.  Vtc/cenj  v.  Jackson,  2  Stark.  R.  293.  , (!/)  ^«"(;  ^-  ^^'P'^^'  i ^^°f  •  N-  C  4ol  ; 

(q)  Brown  v.  Trumper,  26  Beav.  11.  ^  "''"9  \-  'Y^'A*^' c    ^'^'l^k    '  1  \r  ^'^"fZ' 

(i    Harris  v.  Jones    1  Moo.  &  R.  173.  Mcintosh,  8  C.   &  P.    720  ;  2  Moo    &  R. 

(.)  Perr,j  v.  Chotcner,  9  T.  L.   R.   488,  186  ;    Tf'oolcock  v.  Dew,  1  F.  &  F.  337. 

per  Cave,  J.  ;  in  this  case  the  action  was  (')  Lister  v.  Lane,  [1893]   2   Q.  B.  212  ; 

brought  in  the  20th  year  of  a  99  vears'  62  L.  J.,  Q.   B.   583;  69  L.  T.   176;  41 

lease.                                                    '  W.  R.  626 ;  57  J.  P.  725— C.  A. 
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Ch.XVI.s.  1. 

Express  Con- 
tract to  Repair 

(by  Tenant) 

"Keep  "in 
Repair. 
Payne  v. 
Haine. 


Sub-lease. 
TValker  r. 
Hatton. 


Cases  as  to 
Construction 
of  Covenants 
to  Repair. 


Party  Wall. 


inasmuch  as  the  dilapidations  were  due  to  the  inherent  defect  of  the 
house. 

A  covenant  to  keep  premises  in  repair  and  to  leave  them  in  repair 
at  the  end  of  the  term,  means  that  the  lessee  will,  if  necessary,  put 
them  into  repair ;  for  otherwise  they  cannot  be  kept  or  left  in  repair 
pursuant  to  the  covenant  {a).  But  in  every  case  the  age  of  the  pre- 
mises, and  also  their  class,  and  general  condition,  must  be  taken  into 
consideration  in  order  to  measure  the  extent  of  repairs  to  be  done  ib). 
A  covenant  to  repair  contained  in  a  sub-lease,  though  in  the  same 
words  as  the  covenant  in  the  original  lease  (excej)t  as  to  names),  has 
not  the  same  legal  effect  and  meaning,  because  of  the  different  ages 
and  conditions  of  the  premises  at  the  respective  times  of  the  lease 
and  sub-lease  (c).  "It  is  perfectly  well  settled,"  observed  Parke,  B., 
in  WaUier  v.  Ilatton  (c),  "that  a  general  covenant  to  repair  must  be 
construed  to  have  reference  to  the  condition  of  the  premises  at  the 
time  when  the  covenant  begins  to  operate." 

A  covenant  to  repair  the  buildings  demised  and  to  rebuild  them 
if  necessary,  compels  the  tenant  always  during  the  term  to  keep 
them  in  good  repair,  and  a  deduction  in  damages  for  their  age  has 
been  disallowed  (ri*').  Where  a  tenant  agrees  "  to  put  tJie  premises 
in  habitable  repair,"  he  is  to  put  them  in  a  better  state  than  that  in 
which  he  found  them,  and  into  a  state  reasonably  fit  for  the  occuiia- 
tiou  of  the  class  of  persons  likely  to  inhabit  them  (<?) .  A  tenant 
under  a  covenant  to  repair  is  liable  for  repairs  only,  and  not  for  the 
extra  expense  of  laying  a  new  floor  on  an  improved  plan  (/). 
Breaking  a  doorway  through  the  wall  of  a  demised  house  into  an 
adjoining  house  is  a  breach  of  the  general  covenant  to  keep  in  re]3air, 
and  so  is  the  continuing  of  it  so  broken  (g)  ;  but  enlargement  of 
windows,  opening  external  doors,  and  taking  down  partitions,  are 
no  breach  of  a  covenant  to  repair  and  keep  in  repair  a  dwelling- 
house,  together  with  all  such  buildings,  improvements  and  additions 
as  should  be  executed,  or  made  by  the  lessee ;  for  such  a  covenant 
evidently  contemplates  such  alterations,  and  allows  them  to  be 
made  {//).  A  covenant  by  a  lessee,  that  he  will,  during  the  term, 
repair,  uphold,  support,  maintain  and  sustain  the  brick  walls  to  the 


{«)  Proudfoot  V.  Hart,  25  Q.  B.  D.  42  ; 
59  L.  J.,  Q.  B.  389  ;  63  L.  T.  171  ;  38 
W.  R.  730  and  p.  661,  infra— C.  A.; 
P'iy)ie  V.  Mahie  (1847),  16  M.  &  W.  541  ; 
East/,n  V.  Pratt,  2  H.  &  C.  676  ;  33  L.  J., 
Ex.  233;  Ila/danc  v.  Neiccomb,  12  W.  R. 
135;  and  see  Schroder  \.  Ward,  13  C.  B., 
N.  S.  410. 

{b)  Proudfoot  X.  Hart,  p.  661,  infra, 
per  Lord  Esher,  M.R.,  citing  Payne  v. 
Haine,  supra. 

{c)    Walker  v.  Hatton,  10  M.  &  W.  249  ; 


2  Dowl.,  N.  S.  263. 

{d)  Worcester  School  Trustees  r.  Rnw' 
lands,  9  C.  P.  734. 

{i)  Belcher  v.  M'Intosh,  8  C.  &  P.  720  ; 
2  Moo.  &  R.  186,  189. 

(/)  Sawardv.  Lcggatt,  7  C.  &  P.  613. 

[q)  Doe  d.  Vickerif  v.  Jackson,  2  Stark. 
293  :  Ganyc  v.  Lockwood,  2  F.  &  F.  115  ; 
Porgnis  V.  Edivards,  Id.  111. 

(/()  Poe  d.  Dalton  v.  Jones,  4  B.  &  Ad. 
126  :  Cole,  Ejec.  425. 


Sect.  1. — Express  Contract  to  Repair  (by  Tenant).  661 

demised  premises  belonging-,  is  broken  if  he  pull  down  a  brick  wall  Cn.XVI.s.  i. 

which  divides  the  court-yard  at  the  front  of  the  house  from  another  tf-actto^Bepair 

3'ard  at  the  side  of  the  house  (/).     A  covenant  to  repair  the  external    {bij  Tenant). 

parts  of  the  demised  house  comprises  the  partition  wall  between  it 

and  an  adjoining  house  (A-).     Where  the  tenant  of  a  farm  covenanted  Farm. 

"  well  and  substantially  "  to  repair  and  "  keep  in  good  substantial 

rej)air,"  and  so  "  well  and  substantially  repaired  "  to  yield  up  at  the 

end  of  the  term,  it  was  held  that  the  tenant  was  bound  to  give  up 

the  premises  in  as  good  a  state  of  rej)air  as  when  he  took  possession, 

and  that  they  must  be  inferred  to  have  been  then  in  a  tenantable 

state  (/).     On  a  letting  of  a  farm  and  mill  a  contract  by  the  tenant  Mill-wheel. 

to  keep  "  the  messuages  and  buildings "  in  repair  obliges  him  to 

keep  the  mill-wheel  in  repair  {yn).     A  covenant  to  leave  the  premises  Glass,  &c. 

at  the  end  of  the  term  sufficiently  maintained,  repaired,  paled  and 

fenced,  was  held  to  have  been  broken  when  the  pavement  was  out  of 

repair  and  the  glass  in  the  windows  broken  («). 

The  painting  of  a  house  is  usually  provided  for  in  express  words,  Painting. 
but  some  degree  of  painting  is  implied  in  the  mere  term  "repair."  It 
has  been  ruled,  for  instance,  that  under  a  covenant  to  "  substantially 
repair,  uphold,  and  maintain  "  a  house,  the  tenant  is  bound  to  keep 
uj)  the  inside  painting  (o)  ;  but  it  has  been  also  ruled,  on  a  covenant, 
as  often  as  necessary  well  and  sufficiently  to  repair,  uphold,  sustain, 
paint,  glaze,  cleanse,  and  scoui',  and  keep  and  leave  the  premises  in 
such  rej)air,  reasonable  w^ear  and  tear  excepted,  that  the  tenant,  if  he 
has  repaired  within  a  reasonable  time  before  leaving,  is  only  bound, 
in  addition  to  the  repair  of  actual  dilapidations,  to  clean  the  old 
paint,  &c.,  and  not  to  repaint  ^p). 

Questions  of  this  kind  will  often  be  more  questions  of  fact  than  "Tenantable 
of  law  :  but  if  the  painting  be  left  to  be  included  in  the  general  J^^^^l' , 

.         .  ^        .        Crawford  v. 

term  "  repair,"  the  only  legal  obligation  would  seem  to  be  to  paint  Newton. 
just  as  much  as  is  necessary  to  keep  the  premises  from  actual 
deterioration,  and  this  seems  to  be  the  effect  of  Crauford  v.  Nenion  {q) 
in  which  upon  an  agreement  to  keep  the  inside  of  the  demised 
premises  in  "tenantable  repair,"  Cave,  J.,  ruled  that  a  tenant  who 
had  occupied  for  seventeen  years  without  having  painted  or  pajoered 
was  only  bound  to  paint  and  paper  so  as  to  prevent  the  house  from  / 

going  to  decay,  and  the  Court  of  Appeal  affirmed  this  ruling.     In 
Proitdfoot  V.  Hart,  where  the  tenant  agreed  "  during  the  said  term  "  "  Good 
[of  3  years]  to  keep  the  said  premises  [a  house]  "  in  good  tenantable  Repair^'  ° 
repair,  and  so  leave  the  same  at  the  expiration  thereof,"  the  Court  of  Froudfoot  v.  / 

TJnvt  I 

(i)  Doe  d.  Wethcrell  v.  Bird,  2  N.  &  M.  («)  Eyut  v.  Lady  St.  John,  Cro.  Jac.  329. 

285  ;  6  C.  &  P.  195.  \o)  Monk  v.  Noyes,  1  C.  &  P.  265. 

{k)   Green  v.  Eeiles,  2  Q.  B.  225.  [p)  Scales  v.  Lawrence,  2  F.  &  F.  289. 

(/)  Brown  v.  Trumper,  26  Beav.  11.  [q)  Crawfordx.  Newton  (1886),  36  W.  R, 

(m)  Openshaw  y.  Evans,  50  L.  T.  156.  54— C.  A. 


Hart. 
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Ch.XVI.s.  1.;  Appeal  held  that  tlie  tenant's  obligation  was  only  to  put  and  keep 
tfaeTtTEfip"i)\  ^^®  premises  in  such  repair  as,  having  regard  to  the  age,  character 
(1)1/  Tenant).  I  and  locality  of  the  house,  would  make  it  reasonably  fit  for  the 
occupation  of  a  reasonably-minded  tenant  of  the  class  who  would  be 
likely  to  take  it  (r),  and  that  though  the  tenant  was  not  bound  to 
repaper,  repaint,  or  whitewash,  or  to  refloor  a  kitchen  as  a  matter 
of  course,  he  might  be  so  bound  if  the  state  of  paper,  paint,  ceilings, 
or  kitchen  floor  were  so  bad  that  no  reasonable  man  would  take  the 
house. 


Buildings 

erected  durinc 
the  Term. 


House  built 
on  Waste  of 
Manor. 


Removal  of 
Veranda. 


Generally  covenants  to  repair  and  leave  in  repair  extend  to  all 
buildings  erected  during  the  term  {s) .  But  where,  in  a  lease  of  land 
with  buildings  on  it,  the  covenant  was  to  repau'  the  huildings  demised, 
and  to  rebuild  them  if  necessary,  and  to  keep  the  fences  in  repair ; 
it  was  held,  that  the  tenant  was  not  bound  to  keep  in  repair 
additional  buildings  erected  on  other  parts  of  the  land  [t) .  In 
White  V.  Walxloj,  under  a  lease  of  a  farm,  the  tenant  was  bound  to 
keep  in  repair  the  buildings  to  be  erected  thereon  during  the  term  : 
the  tenant,  with  the  permission  of  the  landlord,  who  was  lord  of  the 
manor,  built  a  house  on  the  waste  adjoining  the  farm,  and  enjoyed 
it  with  the  farm.  It  was  held  that  the  tenant  was  also  under  an 
obligation  to  keep  the  house  in  repair  {n).  A  covenant  to  yield  up 
in  repair  all  buildings  and  improvements  erected  during  the  term 
has  been  held  to  be  broken  by  the  removal  of  a  veranda,  the  lower 
part  of  which  was  attached  to  posts  fixed  in  the  ground  (.r)  ;  but  if 
the  buildings  erected  during  the  term  be  solely  for  the  purpose  of 
trade  and  manufacture,  and  rest  merely  upon  blocks  or  pattens, 
the  covenant  to  yield  up  in  repair  all  buildings  to  be  erected  during 
the  tenn  does  not  extend  to  them  (y),  although  it  would  be  other- 
wise if  they  had  been  let  into  the  soil :  on  this  point,  however, 
many  distinctions  in  favour  of  trade  have  been  taken  (;:;).  Where  a 
tenant  erects  fixtures  for  the  purpose  of  his  trade  on  the  demised 
premises,  and  afterwards  takes  a  new  lease  to  commence  at  the 
expiration  of  the  former  one,  and  the  latter  lease  contains  a  general 
covenant  to   repair,  such  lessee   is   bound   to   repair   such  fixtures, 


(r)  ProudfootY.  Bart  (1890),  25  Q.  B.  D. 
42  ;  59 L.  J.,  Q.  B.  389  ;  63L.T.  171  ;  38 
W.  R.  730— C.  A.  In  this  case  Mr.  Ridley 
(afterwards  Ridley,  J.),  as  official  referee, 
had  said  that,  in  his  view,  good  tenantable 
repair  included  painting,  papering,  and 
decorating,  and  the  Court,  affirming  the 
judgment  of  Cave  and  Matliew,  J  J.,  sent 
the  case  back  to  the  official  referee. 

(*)  Buw&e  V.  Calc,  2  Ventr.  126  ;  S.  C. 
nom.  Douse  v.  Earle,  3  Lev.  264  ;  Bac. 
Abr.  Covenant  (F). 

See  as  to  construction  of  express  cove- 


nant to  repair  buildings  "to  be  erected," 
Hudson  V.  fn/liams,  39  L.  T.  632. 

(f)  TForccster  School  Trustees  v.  Roivlands, 
9  C.  &  P.  734  ;  Cormxh  v.  CIcife,  3  H.  &  C. 
446;  34  L.  J.,  Ex.  19. 

[u]  In  re  Keubert/,  )1  kite  v.  IJ'akliij, 
26  Beav.  17;  28  L.  J.,  Ch.  77. 

{x)  l\nry  v.  Broun,  2  Stark.  R.  403  ; 
20  R.  R.  705. 

{ij)  Naylor  v.  CoUinge,  1  Taunt.  19  ;  9 
R.  R.  691. 

{z)  See  post,  Sect.  8,  "Fixtures." 
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unless  It  can  be  satisfactorily  shown  that  they  were  not  intended  to  Cn."SVI.  s.  i. 

Express  Con- 
'.ruct  to  Eepai 
{by  Toiant). 


pass  under  the  sreneral  words  of  the  second  lease  ia).  Express  Con- 

^  o  \   /  tract  to  Repair 


If  a  tenant  covenant  to  repair  and  keep  in  repair  the  demised  Repair,  in 
premises  during  tlie  term  (not  saying  "  damage  by  fire  excepted,"  or  *^''!,^,    ^^' 
to  that  effect  (/>) ),  he  must  rebuild  them  if  burnt  down  by  accident,  Dommitt. 
negligence,  or  otherwise  (c),   or  if  destroyed  by  tempest  or  earth- 
quake.    He  must  also  continue  to  pay  his  rent  in  the  same  manner  Rent, 
as  if  no  fire  had  happened  {d),  and  it  has  been  said  to  make  no 
difference  that  the  landlord  has  received  insurance  money  (e) .     Even 
where   the   tenant's   covenant   to   repair,    &c.,   contains   an   express 
exception  of  damage  by  fire  and  tempest,  whereby  he  is  exonerated  Exception  for 
from  rebuilding,  it  seems  that  this    exception    casts   no    obligation     ^ 
upon  the  landlord  to  rebuild  or  repair  in  the  event  of  loss  or  damage 
by  fire  or  tempest  ( /'),  and  that  only  an  express  covenant  by  the 
landlord  to  repair  will  cast  such  an  obligation  upon  the  landlord. 
A  covenant  for  quiet  enjoyment  during  the  term  is  not  sufficient  (g). 
If  there  be  a  covenant  by  the  tenant  to  keep  the  premises  in  repair,  Insurance 
and  also  a  covenant  to  insure  them  for  a  specific  amount  against     °^^^" 
fire,  on  their  being  biu-nt  down,  the  tenant's  liability  on  the  former 
covenant  is  not  limited  to  the  amount  to  be  insured  under  the  latter 
covenant  {It). 

The  86th  section  of  the  Building  Act  (14  Geo.  3,  c.  78)  provides  Exemption 
that   no   action   shall   be  maintained   against  any  person  in  whose  for'EirrbT  ^ 
house,  chamber,  stable,  barn,  or  other  building,  or  on  whose  estate  Building  Act. 
any  fire  shall  accidentalhj  begin,  nor  shall  any  recompense  be  made 
by  such  person  for  any  damage  suffered  thereby:    provided  "that 
no  contract  or  agreement  made  between  landlord  and  tenant  shall  be 
hereby  defeated  or  made  void  "  (/). 

Where  a  lessee  in  a  lease  of  three  houses  covenanted  to  pull  them  Covenant  to 
down,  and  rebuild  three  others,  and  that  he  would  repair  the  houses 

[a)  Thresher  v.  East  London  Waterworks  a  landlord  to  rebuild  for  his  tenant  a  house 
Co.,  2  B.   &  C.  608;  4  D.   &  R.   62;  2       burnt  down  by  accident. 

L.  J.,  K.  B.  100  ;  26  R.  R.  486.  (d)  Bclfonrx.  Wuston  (1786),  1  T.  R.  310; 

,,,    .      ^     ^,              ,       ^.          .         ,  \ 'R.  R. -IIQ;  Baker Y.  EoUpzaffi'U,  4:Tiiunt. 

(b)  As  to  the  construction  of  such  an  45.  ^3  jj_  jj_  ^gg  Eoltza/jf,!!  x.  Baler, 
exception  see  Bennet  ^-  I>jh<nd,  E.,  ^g  Yes.  118  ;  Izon  v.  Gorton,  0  Bing.  N.  C. 
a.  &  i^.  6.b;  la  1..  J.,  y.  B.  48.  ^q^  .   ^q  ^    j^    772;  Barker  y.  Gibbins,  1 

(f)  Bullock  V.  JDommitt  (1796),  2  Chit.  R.  Q.  B.  421  ;   Lofty.  Dennis,  1  E.  &  E.  474. 

608  ;   6  T.  R.  650  ;   3  R.  R.  300  ;  Earl  of  (,.)   Zeedii  v.    Chcetham,    1    Sim.    146  ;   5 

Chesterfield  v.Litkc  of  Bolton,  0,0101^^,20,1 ;  L.  J.,   Ch.    105;   27  R.   R.   181;  Lofftw. 

Boole   V.    Archer,    Skin.     210;     Clarke    v.  Benn\s,\   E.  &  E.  474;   28   L.  J.,  Q.  B. 

Glasgow  Assurance  Co.,  1  Macq.  H.  L.  Cas.  168.     But  see  p.  463,  ante. 

668.     See  also  Manchester  Bondecl   Ware-  .^^    j^^-     „  ^    jjr„t„.,   q  t.  R.  488. 

house  Co.  V.    Carr,   5   C.  P.   D.    507  ;  49  ^•'  '         •'        ^              '          , 

L.  J.,  C.  P.  809  ;  43  L.  T.  476  ;  29  W.  R.  (i^)  -^™"«  ^-  Q»Mer,  2  Ambler,  619. 

354.  (/O  Bigbij  v.   Atkinson,   4    Camp.    275  ; 

In  Baync  v.  Walker  (1815),  3  Dow,  233  ;  1^  R.  R.  792. 

15  R.  R.  53,  it  was  held  by  the  House  of  (i)  As  to  the  construction  of  this  section, 

Lords  that  the  Scots  law  does  not  oblige  see  post,  Ch.  XVII.,  Sect.  1. 
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Cn.XVI.s.  1. 

J^xprt'ss  Con- 
tract to  Repair 

(bij  Tenant). 

RebuiWing — 
continued. 


Covenant  to 
Build  and 
Repair — 
Effect  of  not 
Buildiug. 
Jacob  y.  Down 


Covenant  to 
repair  after 
Notice. 


SO  afTeed  to  be  Luilt,  and  oho  thai  he  urnihl  repair  the  denmed 
premises,  and  leave  the  said  premises  in  repair  ;  and  lie  pulled  down 
the  three  and  built  four  in  their  stead ;  it  was  held,  that  though  he 
was  obliged  to  build  only  three  houses,  yet  he  was  bound  to  deliver 
up  all  in  repair ;  the  last  covenant  being  general,  and  not  confined, 
as  the  former,  to  the  houses  agreed  to  be  built  (/.) .  Where,  however, 
in  a  lease  of  four  houses  for  99  years,  the  lessee  covenanted  within 
two  years  to  put  them  in  good  repair,  and  keep  them  in  repair  during 
the  term,  and  further,  within  the  first  fifty  years  of  the  term,  to  take 
down  the  houses  "  as  occasion  may  require,"  and  in  the  place  thereof 
to  erect  four  new  brick  houses :  the  Court  intimated  that,  if  within 
the  fifty  years  the  houses  should  be  so  repaired  as  to  make  them  com- 
pletely and  substantially  as  good  as  new  houses,  the  "  occasion  "  on 
which  the  new  houses  were  to  be  built  did  not  arise  (/). 

A  covenant  to  build  within  a  fixed  period  and  to  keep  the  buildings 
erected  in  repair  is  broken  once  for  all  by  omission  to  build  within 
tlie  fixed  period,  so  that  the  breach  of  it  is  waived  by  acceptance  of 
rent  after  the  expiration  of  the  period  with  knowledge  of  the  omis- 
sion ;  but  the  breach  of  the  covenant  to  repair  is  continuing  so  as  to 
support  a  proviso  for  re-entry  although  the  buildings  have  not  been 
erected.  So  it  was  held  by  Stirling,  J.,  in  JacoJj  v.  JJoini  {»/),  where, 
however,  plaintiff  failed  to  recover  possession,  as  he  would  otherwise 
have  done,  because  the  notice  to  the  defendant  under  sect.  14  of  the 
Conveyancing  Act  merely  directed  his  attention  to  the  breach  of  the 
covenant  to  rebuild  and  not  to  the  breach  of  the  covenant  to  repair. 
It  had  long  before  been  held  that  where  a  lease  was  granted  of  a  piece 
of  land  with  two  unfinished  houses  thereon,  and  the  lessee  covenanted 
to  complete  them  within  two  months,  and  to  keep  them  in  repair 
during  the  term,  but  never  finished  them,  an  assignee  of  the  reversion 
after  the  expiration  of  the  two  months  might  maintain  ejectment  for 
the  non-repair  (ii). 

The  covenant  to  repair  generally  is  frequently  followed  by  a  cove- 
nant to  repair  within  a  definite  period — usually  three  months — in 
accordance  with  a  notice  (o)  to  repair  given  after  entry  and  inspection 
on  behalf  of  the  landlord,  and  it  has  been  seriously  and  not  un- 
reasonably contended  that  the  special  covenant  overrides  the  general 
one,  and  that  the  ordinary  proviso  for  re-entry  for  breach  of  any 
covenant  cannot  be  enforced,  except  in  the  case  of  disrepair,  after 


{k)  Doivse  V.  Earle,  3  Lev.  264  ;  Bowse 
V.  CaJc,  2  Ventr.  126. 

(/)  Evelyn  v.  Raddish,  7  Taunt.  411  ; 
Holt,  543. 

(«i)  Jacob  Y,  Doicn,   [1900]  2  Ch.   loG  : 


69  L.  J.,  Ch.  156;  83  L.  T.  191;  48 
W.  R.  441  ;  64  J.  P.  552. 

(«)  Bennett  v.  Herring,  3  C.  B.,  N.  S. 
370. 

[o)  See  forms  of  such  notice,  Appen- 
dix C,  Sects.  13,  14,  post. 
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expii-ation  of  the  notice.     Bat  it  is  settled  law  that  the  two  covenants  Ch.  XVI.  s.  i. 
are  distinct  and  independent  covenants  (p),  so  that  the  landlord  may   Express  Con- 
proceed  npon  either,  and  if  he  choose   to  proceed  npon  the  general    (%  Tenant). 
one,  he  is  not  in  any  way  hampered  hy  the  special  one.     If,  however.  Covenants  to 
the  obligation  to  repair  generally  and  the  obligation  to  repair  after  repair  and  to 

,.  •    •       t  1         L^         •  1  ji  •  ,.  repair  after 

notice  are  joined  together  in  one  clause,  there  is  one  entire  covenant,  Notice  are 
and  the  latter  part  respecting  notice  is  held  to  qualify  the  former  {q),  Cm-enauts 
as  where  the  covenant  was  to  repair  at  all  times,  and,  at  the  farthest,  BojUs  v. 
within  three  months  after  notice  {q).     Moreover,  if  the  landlord  give  ^^  ^'""'^ 
the  notice  under  the  special  covenant,  he  is  precluded  from  proceeding 
on  the  proviso  for  re-entry  until  the  time  limited  by  the  notice  has 
expired  (r),  though  this  is  not  so  if  he  merely  give  a  notice  to  repair 
according  to  the  covenants,  not  limiting  the  particular  time  limited  by 
the  special  covenant  (.s).     The  landlord  is  also  precluded,  by  giving 
notice  under  an  extended  form  of  the  special  covenant,  of  an  intention 
to  do  the  repairs  himself  and  recover  the  expense  from  the  tenant  (t). 
All  this  was  the  law  as  to  the  relation  of  the  general  covenant  to  the 
special  covenant  before  the  Conveyancing  Act,  1881  (44  &  45  Vict. 
c.  41).      Sect.   14    (1)  of  that  Act   (ante,  p.  368)  requires  notice  by 
lessor  to  lessee  as  a  condition  precedent  to  enforcing  a  right  of  re- 
entry for  breach  of  covenant.     A  notice  under  this  enactment  may  be 
given  in  respect  of   a   breach  of   the  general  covenant  before  the 
expiration  of  a  notice  under  the  special  covenant  (it) . 

Where  a  notice  to  repair  has  been  given,  and  the  lessee  meets  it  by  Suspension  of 
an  offer  to  sell  which  leads  to  negotiation,  the  effect  is  to  suspend  Notice^ 
the  notice  until  the  negotiation  is  broken  off  (.r) .  Hughes  v. 

"Where  a  lessee  covenanted  that  from  and  after  the  amendment  and  ''*\  *"  ^"^ 

„,,.,  p'li'i  Conditional 

repair  oi  the  demised  messuages,  &c.,  by  the  lessor  he  would  repair  or  qualified 
and  sustain  them  during  the^term,  and  at  the  end  thereof  leave  them  repair '^&^c  *" 
well  and  sufficiently  repaired,  and  the  lessor  sued  him  for  non-repair 
of  a  dovehouse,  parcel  of  the  demised  premises,  which  at  the  com- 
mencement of  the  term  was  in  good  and  sufficient  repair,  it  was  held, 
after  verdict  for  the  plaintiff,  that  the  defendant's  covenant  was  con- 
ditional only,  and  that  no  action  could  be  maintained  against  him  for 
the  alleged  breach,' the  plaintiff  not  having  fii'st  amended  and  repaired 
the  premises  pursuant  to  the  lease  {y).      So  where  a  lessee  agrees  to 

[p)  BaylisY.Le   Gros,  4  C.   B.,   N.   S.  [t)  Doe  d.  Ue  liufzoi  v.  Lewis,  5  A.  k  B. 

637  ;  Eoe  d.    Goatlcij  v.   Paine,    2    Camp.  277. 

520;  Few  v    Perkins,  L.  R.,  2  Ex.   92;  (,,)   Covcx.  Smith,  2  T.   L.  R.  778,  per 

36  Li.   J.,    Ex.    54;   Doe   d.  Morccraft  v.  Wills   J 

Mcux,  4  B.  &  C.  606;  7  D.  &  R.  98 ;  4  ,  ,  '-.f   i            ir  .        ;■.        t>     ^ 

L.  J.,  K.  B.  4  ;   1  C.  &  P.  346  :  28  R,  R.  .  (?  ^"i^'t^l  fffopoMan   li    Co.,   4o 

(,)  HorsefaU  v.  Testar,  7  Taunt.  385.  trt.s%f"Zl^I'"i\'^o^f''£, 

(r)  Doe  d.  Morecraft  v.  3£cHr,  supra.  f  PP"  ^^^^'J,  'J^^-rVr:         ^^  °^^  '  ^^ 

(s)  Fewv.  Perkins,  supra,  distinguishing  i^-  -i-  J-^-  ,  ^^  VV.  ±C.  080. 
Doe  d.  Morecraft  v.  Meiix,  supra.  (y)  Slater  v.  Stone,  Cro.  Jac.  645. 
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Ch.XVI.  s.  1. 

Express  Con- 
tract to  Itcpair 
{by  Tout  III). 

Conditional 
Covenant  to 
repair — coiitd. 


Compulsory 
taking  under 
Lands 
Clauses  Acts. 


keep  in  repair  tlic  messuages,  buildings  aud  premises  demised,  the 
same  heiug  Jird  put  into  repair  hy  the  lessor,  tlie  latter  words  create  a 
covenaut  on  the  part  of  the  lessor  to  do  all  sucli  repairs  (::) ,  and  also  a 
condition  precedent ;  and,  until  tlie  lessor  lias  put  all  tlie  demised 
premises  into  repair,  the  lessee  is  not  liable  for  the  non-repair  of  any 
part  {a) .      So  where  the   tenant   covenants  to   repair,   the   landlord 
*'  finding,  allowing  and  assigning  timber  sufficient "  for  the  repara- 
tions ;  the  landlord  cannot  maintain  an  action  against  the  tenant  for 
breach  of  such  covenant  to  repair,  without  alleging  that  he  did  find, 
allow  and  assign  sufficient  timber  {h) .     So  where  a  tenant  covenanted 
to  repair  and  keep  in  repair  the  buildings  on  the  demised  premises, 
"being  allowed  "  a  certain  class  of  timber  ;  it  was  held,  that  in  order 
to  create  an  obligation  on  the  tenant  to  repair,  the  landlord  must 
supply,    or    at    all  events  be  ready   and   willing  to   supply,   such 
timber  (e) .     But  where,  in  a  lease  for  lives,  the  lessee  covenanted  that 
he  "  would  from  time  to  time,  and  at  all  times,  during  the  estate 
thereby  granted,  at  his  own  proper  costs  and  charges,  well  and  suffi- 
ciently repair,  amend,  maintain,  uphold  and  keep  all  and  singular  the 
demised  premises  in  all  manner  of  needful  and  necessary  reparations 
whatsoever,  harinr/  oi-  ta];ing  in  and  upon  the  premises  competent  and 
sufficient  house-bote,  hedge- bote,  fire-bote,  plough-bote  and  gate-bote 
for  the  doing  thereof,  without  committing  any  waste  or  spoil":  in  an 
action  by  the  lessor  for  not  repairing,  it  was  held  that  the  lessee's 
covenant  to  repair  was  absolute,  and   that  the  words  "  having  or 
taking,"  &c.,  "  without  committing  waste  or  spoil,"  did  not  amount 
to  a  condition  precedent  that  there  should  be  a  sufficient  supply  of 
that  kind  of  timber  on  the  premises,  but  only  to  a  licence  to  the 
tenant  to  take  it,  if  there  were,  for  repairs,  even  if  made  necessary  by 
his  own  default,  without  being  liable  for  waste  {d).     Where  a  lessee 
covenants  to  complete  the  buildings  "  under  the  direction  and  to  the 
satisfaction  of  the  surveyor"  of  the  lessor,  the  appointment  of  such 
surveyor  is  a  condition  precedent  to  the  performance  by  the  lessee  of 
his  covenant  to  complete  the  buildings  {e). 

When  a  company  or  corporation  give  notice  to  the  tenant  that  they 
are  willing  to  treat  for  the  pm'chase  of  his  interest  under  tlie  Lands 
Clauses  Consolidation  Act,  1845,  the  tenant  is  not  thereby  freed  from 
his  covenant  to  repair,  but  must  continue  the  performance  of  such 


(s)  Cannock  v.  Jones,  3  Exch.  233  ;  5  Id. 
713. 

(ff)  Xeale  v.  Hatch f,  15  Q.  B.  916  ;  20 
L.  .!.,  Q.  B.  130  ;  Coward  v.  Gregory, 
L.  R.,  2  C.  P.  153,  172 ;  36  L.  J.,  C.  P.  1. 

(J)  Thomas  v.  Cadicallader,  Willes,  496  ; 
cited  1  E.  k  E.  487  ;  Smith,  L.  &  T.  272, 
373  (2nded.). 


{r)  Martyn  v.  Clue,  18  Q.  B.  661. 

{d)  Dean  and  C.  of  Bristol  v.  Joties,  1  E. 
&E.  484;  28  L.  J.,  Q.  B.  201. 

(c)  Mtmt  V.  Bishop,  8  Exch.  675  ;  22 
L.  J.,  Ex.  337  ;  Bnnt  v.  Ecmnajif,  9  Exch. 
635  ;  23  L.  J.,  Ex.  135  ;  Coomhe  v.  Greene, 
11  M.  &  W.  480  ;  2  Dowl.,  N.  S.  1023. 
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covenants  until  a  conYeya,nce  of  the  demised  premises  to  the  company  Cn.  XVI.s.  i. 

be  executed  (/)•  Express  Con- 

^'    '  tract  to  Mepair 

{by  Tenant). 

(b)  By  Landlord. 
A  landlord  may  of  course  take  upon  himself  to  do  all  or  any  of  Liability  of 

J 1  •  T       .  ,1         ,  T  ,  .        Landlord  on 

tne   repairs    during   the   term,    by  an  express  covenant    or  promise  express 

to  that  effect  in  the  lease  or  agreement  {g)  ;    but  in  the  absence  of  Covenants  to 

any  such  stipulation  he  is  not  liable  to  do  any  repairs  whatever  (Ji) . 

Whatever  he  agrees  to  do  in  this  respect  should  be  inserted  in  the 

lease   or  agreement  (/)  ;    the  tenant  should  not  rely  upon  any  oral 

promise  made  before  the  lease  or  agreement  is  executed  (/.■).     There 

is  no  implied  duty  in  the  owner  of  an  unfurnished  house  which  is  in 

a  ruinous  and  unsafe  condition  to  inform  a  proposed  tenant  that  it 

is  unfit  for  habitation  :  and  no  action  will  lie  against  him  for  an 

omission  to  do  so,    in   the   absence    of   express  warranty  or   active 

deceit  (/). 

Where  the  lessor  covenants  to  do  repairs,  the  condition  is  implied  Notice, 
that  notice  of  want  of  repair  must  be  given,  and  the  lessee  cannot  ^akin  v. 
proceed  for  a  breach  of  such  covenant,  without  first  giving  such 
notice.  So  it  was  held  in  Makin  v.  Watkinson  {nij,  which  case 
was  followed  with  approval  by  the  Court  of  Appeal  in  Hugall  v. 
irLean  {n),  in  which  the  tenant  sued  the  landlord  for  breach  of  an 
agreement  to  keep  drains  in  repair  (by  reason  of  which  breach  the 
tenant's  house  had  been  flooded  with  sewage),  and  the  jury  found 
that  neither  party  knew  of  the  defective  condition  of  the  drains, 
but  that  the  tenant  had  not,  and  the  landlord  had,  the  means  of 
knowing. 

I 

(/)  Mills  V.  Hast  London   Union  Guar-  («)  Kugall  v.  3I'Lean,  53  L.  T.  568  •  33 

dians,  L.  R.,  8  C.  P.  79  ;  42  L.  J.,  C.  P.  W.  R.  588— C.  A.,  per  Brett,  M.R.,  and 

46.  Baggallay  and  Boweu,  L.  JJ.,  Brett,  M.R., 

{g)  Nrale  y.  Ratclif,  15  Q.   B.  916;   20  doubting  "  whether  the  landlord  if  he  had 

L.   J.,   Q.   B.    130  ;    Cannock  v.   Jones,    3  notice  aliunde  would  be  liable." 
Exch.  233  ;   5  Id.  713  ;  Coward  v.  Gregory,  These  decisions,  wliich  are  supported  by 

L.  R.,  2  C.  P.  153  ;  36  L.   J.,  C.   P.    1  ;  a  dictum  in  Moore  v.  Clark,  5  Taunt.  96. 

Bird  V.  Ehces,  L.  R.,  3  Ex.  225  ;  37  L.  J.,  are  at  variance  with  the  ordinary  rule  that 

Ex.  91.  where  a  man  contracts  to  do  a  thing  he 

(A)  Post,  Sect.   2  (b)  ;  Ardcn  v.  PuUcn,  must  either  do  it  or  pay  damao-es,  how- 

10  M.  &  W.  321  ;  Gott  v.  Gandy,  2  E.  &  B.  ever  unreasonable  the  contract  may  be. 

845  ;  Zoft  V.  Dennis,  1  E.  &  E.  474  ;  28  Neither    Fyse  v.    Wakrjipld,   6  M.   &  w". 

L.  J.,  Q.  B.  168.  442,  nor  London  and  South  Western  R    Co 

(i)  Tidey  v.  Mollett,  16  C.  B.,  N.  S.  298  ;  v.  Floiccr,   1   C.   P.   D.    77,  which  were 

33  L.  J.,  C.  P.  235.  relied  on  as  authorities,  are  landlord  and 

{k)  Seago  v.  Bcane,  4  Bing.  459  ;    1  M.  tenant   cases,    and    it   is   submitted   that 

&  P.   227  ;  6  L.  J.,  C.  P.  66  ;   3  C.  &  P.  Yysc  v.    Wakefield  is  distinguishable,    on 

170  ;   29  R.  R.  599  ;  Haldaite  v.  Xiivcoinb,  the  ground  that  performance  there  would 

12  W.  R.  135.  have   been   impossible  without  notice.     It 

[l)  Eeaies  v.  Earl  Cadogan,  IOC.  B.  591.  is  to  be  observed  (1)  that  both  in  Makin 

As  to  furnished  house,  see  ante,  p.  196.  v.   jratkimon  and  Jlxgall  v.  M'Lcan   the 

(w)   Makin  V.  Jra/knison  {18'0),  Ij.  K.,  6  agreement  was  to  do  inside  repairs,  and 

Ex.  25  ;  40  L.  J.,  Ex.  33  ;   19  W.  R.  286  ;  (2)  that  in  neither  of  them  does  it  appear 

23  L.  T.  592  (per  BramweU  and  Channell,  that  the  landlord  had  power  to  enttr  to 

BB.,  diss.  Martin,  B.).  view  the  state  of  repair. 
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Ch.XVI.s.  1. 
Kvprcss  Con- 
tract to  Bepair 
(hi/  Landlord). 

Particular 
Covenants. 

Party  Wall. 


Oriiamcntal 
Water. 

Drains. 


Rebuilding 


No  repudia- 
tion ot'  Con- 
tract to 
Rebuild  by 
statement  of 
inability. 


Rights  of 
Tenant  on 
breach. 


Deduction  of 
cost  from 
Rent. 
Taijlor  V. 
Seal. 


A  covenant  by  lessor  to  repair  the  external  parts  of  a  demised  house 
comprises  the  partition  wall  between  it  and  an  adjoining  house ; 
and  where  the  adjoining  house  was  pulled  down  by  other  persons 
whereby  the  wall  was  damaged,  and  the  lessor  did  nothing  to  prevent 
it  sinkiusr,  and  suffered  it  to  continue  in  a  ruinous  state,  and  refused 
to  repair  it,  he  was  held  liable  for  the  expenses  the  lessee  was  put  to 
in  rebuilding  the  wall^  and  for  glass  broken  by  the  sinking  of  it,  but 
not  for  rent  and  the  expenses  of  the  lessee  for  other  premises  during 
the  progress  of  the  repairs  (o).  If  a  lessor  covenant  to  keep  the 
demised  premises  in  repair,  he  is  not  bound  to  cleanse  an  ornamental 
piece  of  water  in  the  grounds  (j;).  A  covenant  by  lessor  to  keep 
drains  in  good  and  tenantable  repair  has  been  ruled  by  Wills,  J.,  not 
to  extend  to  the  rectification  of  a  structui-al  defect  {q).  If  a  lessor 
covenant  that  he  will,  in  case  the  demised  premises  be  burnt  down, 
rebuild  and  replace  the  same  in  the  same  state  they  were  in  before 
the  fire,  he  is  only  bound  to  rebuild  what  he  let,  and  not  any  addi- 
tional parts  which  may  have  been  erected  by  the  lessee  (r).  If  a 
lessor  sell  premises  let  under  a  lease  not  expired,  and  bind  himself 
to  do  repairs  "at  the  expiration  of  the  tenancy,"  it  appears  that  he 
is  liable  to  do  the  repairs  whenever  and  however  the  tenancy  is 
determined  (s). 

Where  a  lessor  had  covenanted  to  rebuild  after  the  expiration  of 
the  first  four  years  of  the  lease  upon  six  months'  notice  from  the 
lessee,  it  was  held  that  the  lessor's  statement  that  he  would  be  unable 
to  rebuild  was  not  such  a  repudiation  of  his  contract  as  to  justify 
the  lessee  in  treating  the  contract  as  broken  and  suing  the  lessee  for 
damages  {(). 

Where  the  landlord  expressly  binds  himself  to  do  any  repairs, 
there  is  no  implied  condition  that  if  such  repairs  be  not  done  the 
tenant  may  quit  {n)  :  but  it  was  held  in  an  old  case  that  the  tenant 
may  do  the  repairs,  and  deduct  the  expense  from  the  rent  (,r),  and 
such  would  still  seem  to  be  the  law  (y),  especially  when  it  is  con- 
sidered that  specific  lierformance  of  the  landlord's  contract  to  repair 
would  not  ordinarily  be  decreed  (s).  At  any  rate  the  tenant  could 
counter-claim  for  the  expense,  if  sued  for  the  rent. 


[o]   Green  v.  Bales,  2  Q.  B.  22-5. 

[p)  Bird  V.  Ehccs,  L.  R.,  3  Ex.  225  ; 
37  L.  J.,  Ex.  91. 

[q)  In  JIuqall  v.  M'Lran  (reported  as 
M'Kean),  C.'&E.  391. 

(r)  Loader  v.  Kemp,  2  C.  k  P.  37.5.   - 

(s)  Goodson  v.  Goldsmith,  2  C.  &  P.  555. 

[t)  Johnstone  v.  Millwej,  54  L.  T.  629. 

{»)  Ante,  p.  195. 

\x)  Scale  and  Taylor^s  case  (1591 ),  1  Leon. 


237  ;  better  reported  as  Taylor  v.  Bcal  in 
1  Crokc,  222.  For  provisso  expressly  em- 
powering the  tenant  to  do  the  repairs, 
and  deduct  the  expense  from  the  rent,  see 
Lely  and  Aggs's  Agricultural  Holdings, 
p.  474. 

iy)  Three  cases  cited  contra  in  many 
former  editions  of  this  work  appear  to 
have  been  so  cited  by  mistake. 

[z)  SeeBaxtonv.  Newton,  2  Sm.  &  G.  437. 


Sect.  2. — Implied  Contract  to  Bepair  (by  Tenant).  669 

Ch.  XVI.  s.  2. 
Implied  Con- 

Sect.  2. — Implied  Contract  to  Repair,  S(c.  tract  to  Repair 

^  J         '    ^  ^j^y  tenant). 

(a)  By  Tenant. 

The  contract  of  tenancy  usually  contains  some  express  stipulation  Oblioration  to 
for  repair  by  the  tenant,  but  if   it  contain  no  such  stipulation,  or  Pi-emises^inf 
only  contain  a  stipulation  for  rent,  and  whether  it  be  by  deed,  writing  "  Tenant-like 
without  deed,  or  by  parol  only,  a  stipulation  is  implied  by  law — in 
the  absence  of  any  express  stipulation,  but  not  otherwise  (f/) — that 
the  tenant  will  use  the  demised  premises  in  a  tenant-like  manner. 
If  the  tenancy  be  for  years,  this  obligation  is  merged  in  the  more 
definite  and  statutory  obligation  not  to  commit  or  permit  waste,  which 
will  be  presently  considered,  but  if  the  tenancy  be  at  will  or  from 
year  to  year,  more  difficult  considerations  arise. 

Sometimes  a  covenant  as  to  repairs,  cultivation,  &c.,  may  be  implied  Covenants  to 
from  words  used  in  other  covenants  in  the  lease  (ante,  p.  108),  or  when  implied 
from  the  recitals  (ante,  p.  200).     But  such  covenants  are  implied  and  ^  Matter  of 
found  as  matter  of  fact,  and  are  not  covenants  implied  hij  law  from  the 
mere  relation  of  the  parties  as  landlord  and  tenant. 

We  have  already  seen  that  a  jjerson  let  into  possession  under  a  On  implied 
void  lease,  ex.  gr.  a  lease  for  more  than  three  years  not  made  by  cies. 
deed,  or  holding  over  after  the  expiration  of  a  lease  and  paying  or  Martin  v. 
agreeing  to  pay  rent,  becomes  a  tenant  from  year  to  year,  iqwn  the  ' 
terms  of  the  lease,  so  far  as  they  are  applicable  to  and  not  incon- 
sistent with  a  yearly  tenancy,  so  as  to  be  liable  as  upon  a  covenant 
to  repair  (A). 

What  is  the  extent  of  the  implied  liability  of  a  tenant  at  will  or  of  Liability  of 
a  tenant  from  year  to  year  f oi;>repair,  it  is  not  easy  to  say.     A  tenant  ^y,"i  °or^from 
at  will  is  clearly  not  liable  for  permissive  waste  (c),  nor  is  a  tenant  ^^^^  to  Year. 
from  year  to  year  {d). 

It  has  been  said  twice  at  nisi  prius  that  a  tenant  from  year  to  year 
is  bound  to  keep  the  demised  premises  "  wind  and  water  tight "  (e)  : 
but  in  one  case  Lord  Kenyon  appears  to  have  confined  the  tenant's 
obligation  to  repairing  the  consequences  of  his  own  acts,  such  as 
putting  in  windows  or  doors  that  have  been  broken  by  liim  (,/')  ; 
and  in  another,  Gibbs,  C.J.,  declared  that  it  had  always  been  held 

[a)  If  there  be  an  express  stipulation  to  (vol.  3  of  the  1826  edition),  13  ;  Cro.  Eliz. 

repair,  no  implied  stipulation  to  use  in  779,  784. 

a  tenant-like  manner  arises.     Standen   v.  {d)  Post,  Sect.  5. 

Christmas,  10  Q.  B.  135.  {'■)  Axivorthx.  Johnson  (1832),  5  C.  &  P. 

n\    A».+„    nu     \TT      Q^„4-     o       A^;i    ».„  239.  per  Lord  Tenterden,  C.J.,  and  see  the 

(0)  Ante,    Cn.    Vi.,   beet.   2.     And  see  *„.  -jotj   t>   ooi  .   t      !      rn!         /,o.i-\ 

^  '■  n      \r     J-          e    -v!.     T      -D      rv   17  note .  ^S  H.  K.  h2l ;  Lrae/iY.  Tnomas  (18So), 

especially  J/«r^M  V.  Smtih,   h.  K.,  9   ii/X.  ..^    ,  -r,  .,07.   iqt>  x>  "nn         -n  j...           t 

en       A     i           i.       1.  £       1                    ji'  I  I  tti.  6:  t^.62i :  ioK.  K.  (90,perPatteson,  J. 

50.     As  to  contract  for  lease,  see   If  "/.■</i  ,  r.    r, ,.„„,„„   „                     o    -c^         mn 

r       J  7  i  rvT  (/)  -ter'/>isnn    v.    ,    2    Esp.    .'590, 

V.  Lonsdale,  ante,  p.  97.  -j.  i'    „   jp                   e>;    7    •      tt   '-  i-  n 

'          »  1       '  cited  as  Jterguson  v.  Black,  m  Horsifall  v. 

(<•)   Countess  of  Shrcwshitnfs  case,  5  Go.       Mather,  infra. 
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Impl'ud  Con- 
tract to  Repair 
(J»j  Tenant). 


Cii.  XVI.  s.  2.  that  a  tenant  from  ycox  to  year  is  not  liable  to  general  repairs  {g)  ; 
while  in  another  it  was  said  that  the  tenant  is  not  hound  to  rebuild 
or  replace  [h).  There  is  moreover  no  reported  case,  so  far  as  the 
Editor  is  aware,  in  which  a  tenant  from  year  to  year  has  been 
successfully  sued  for  non-repair  only,  upon  the  implied  agreement  to 
keep  premises  "wind  and  water  tight."  But  the  two  nisi  prius  dicta 
above  adverted  to  appear  to  have  been  generally  adopted  (/),  and  the 
only  question  at  the  present  day  appears  to  be  what  meaning  can  be 
given  to  them.  On  the  whole  it  is  considered  that  the  expression 
ought  to  be  construed  strictly  in  favour  of  the  tenant.  To  put  an 
example,  it  would  seem  that  the  broken  glass  of  windows  need  not 
be  replaced  by  new  glass,  but  that  an  exclusion  of  wet  by  boards  or 
other  unsightly  modes  would  be  sufficient. 


No  implied 
Covenaut  by- 
Landlord. 


Adjoining 
Houses. 


(b)  By  Landlord. 

There  is,  in  ordinary  cases  (/.•),  no  covenant  or  promise  implied  by 
law  on  the  part  of  the  lessor  of  an  unfui-nished  (/)  house  or  land  {m) 
that  it  is  reasonably  fit  for  habitation,  occupation  or  cultivation  :  nor 
that  the  house  will  endure  during  the  term  :  nor  that  the  lessor  will 
do  any  repairs  whatever  [n).  Nor  is  there  any  implied  covenant  by 
the  lessor  of  two  adjoining  houses,  the  occupiers  of  which  are  under 
covenant  to  repair,  that  he  will  keep  either  house  in  such  state  as  to 
enable  the  covenants  with  respect  to  the  other  to  be  performed  (o). 
Much  less  is  there  an  implied  covenant  by  the  landlord  to  repair 
fences  separating  the  demised  land  from  his  own  {p). 

Although  in  letting  a  furnished  house  the  lessor  impliedly  promises 
that  it  is  reasonably  fit  for  occupation  {q),  in  the  absence  of  any 
agreement  on  the  subject,  a  person  who  agrees  to  take  a  house 
.unfm-nished  must  take  it  as  it  stands,  and  cannot  call  on  the  lessor 
to  put  it  into  a  condition  which  makes  it  fit  for  living  in  (r).     Before 


{g)  Eorsefall  v.  Mather,  Holt,  N.  P.  C. 
7  ;  17  R.  R.  489.  Id  that  case  the  action 
appears  to  have  been  for  voluntary  waste. 

{},)  Wise  V.  Metcalfe.  10  B.  &  C.  at 
p.  314;  34  R.  R.  417.  This  was  an 
ecclesiastical  dilapidations  case,  and  only 
bears  indirectly  on  the  point. 

(j)  See  for  instance  Wit.e  \.  Metcalfe,  10 
B.  &  C.  at  p.  312  ;  34  R.  R.  417 ;  Chitty 
on  Contracts,  13th  ed.,  at  p.  34G,  where 
it  is  said  that  ' '  the  tenant  is  liable  if  ho 
omit  to  adopt  reasonable  and  usual  pre- 
cautions to  obviate  the  occurrence  of  great 
and  manifest  injury  to  the  premises," 
putting  as  an  example,  that  "  if  a  window 
or  tile  were  even  accidentally  broken  he 
would  be  liable  if  he  did  not  repair  it, 
provided  the  plain  consequences  of  his 
neglect  would  be  a  serious  damage  to  the 
house  from  wet  or  the  like." 


(/.•)  For  exception  in  case  of  letting  at 
certam  low  rents,  see  Housing  of  Working 
Classes  Act,  s.  14,  and  p.  197,  ante. 

(/)  Hart  V.   Windsor,  12  M.  &  W.  68. 

[m)  Sutton  V.  Temple,  12  M.  &  W.  52; 
Erskine  v.  Adeanc,  42  L.  J.,  Ch.  835. 

{n)  Ante,  p.  19');  Pomfrct  \  Eicmft,  1 
Wms.  Saund.  321,  322,  note  (1)  ;  rindar 
V.  Ainslei/,  cited  1  T.  R.  310,  312.  As  to 
fire,  see  Loft  v.  Dennis,  1  E.  &  E.  474  ; 
28  L.  J.,  Q.  B.  168. 

(o)  Colebcck  v.  Girdlers'  Co.,  4.5  L.  J., 
Q.  B.  225. 

[p)  Erskine  v.  Adeane,  42  L.  J.,  Ch. 
835. 

{q)  Smith  V.  Marrable,  11  M.  &  W.  5; 
Wilson  V.  Finch-Hatton,  2  Ex.  D.  336  ; 
36  L.  T.  373  ;  ante,  p.  196. 

(r)  Ghappell  v.  Gregory,  34  Beav.  250. 
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a  person  takes,  or  agrees  to  take,  a  lease  of  a  house  for  a  long  term,  Ch.  XVI.  s.  2. 
with  the  usual  covenants  to  keep  it  in  repair  durina:  the  term,  he    ^'^pJ^^dCon- 

i  1^  o  '  tract  to  Repair 

should  have  the  premises  carefully  examined  and  reported  on  by  (^y  Landlord). 
an  experienced  surveyor ;  otherwise  he  may  unwittingly  incur  very 
serious  liabilities,  especially  if  the  foundations  are  defective,  or  the 
house  is  so  slightly  and  cheaply  built  as  not  to  be  likely  to  last 
dming  the  whole  term,  without  considerable  repairs,  which  is  not 
unfrequently  the  case.  Even  where  the  premises  become  in  a 
dangerous  state  for  want  of  substantial  repairs,  and  the  landlord  has 
notice  to  that  effect,  there  is  no  implied  obligation  on  his  part  to  do 
any  such  repairs  (s) . 


Sect.  3. — Remedies  for  Non-repair. 
(a)  By  exercise  of  Right  of  Entry  to  Rejxiir. 

A  stipulation  that  tlie  landlord  (who  has  no  common-law  right  to  Express  rio-ht 
enter  demised  premises  for  any  purpose  whatever)  may  enter  for  the  **?  ^°*®^  *^ 

„       .        .  ,  i  .      .  ,      .  .       view  or  do 

pm'pose  of  viewing  the  state  of  repair  is  very  commonly  inserted  m  repair, 
leases,  and  in  the  case  of  holdings  to  which  the  Agricultural  Holdings 
Acts  apply  (see  p.  382,  ante)  "  the  landlord  or  any  person  authorised 
by  him  may,  at  all  reasonable  times,  enter  for  the  purpose  of  viewing 
the  state  of  the  holding  "  (t)  ;  and  a  further  stipulation  is  not  unfre- 
quently added,  that  the  landlord  may  upon  breach  of  the  tenant's 
covenant  himself  execute  necessary  repairs  at  the  tenant's  expense. 

Without  a  distinct  stipulation  to  that  effect  a  landlord  has  no  right  injunction  to 
to  enter  his  tenant's  premises  to  rei^air  them  (ii)  :  although  the  breach  restrain  entry, 

^  '■  .  .  ■where  no 

of  the  tenant  be  clear,  although  the  landlord  be  liable  to  a  forfeiture  express  right, 
under  a  superior  lease,  and  although  the  entry  be  by  leave  of  sub- 
tenants, he  commits  a  trespass  which  will  be  restrained  by  injunc- 
tion [x). 

Where,  however,  premises  which  were  sub-let  became  out  of  repair,  Entry  by 
and  the  superior  landlord  gave  notice  to  his  immediate  lessee  to  repair  p^^'^®.®  °^ 
them  at  the  peril  of  forfeiting  his  lease ;  and  the  sub-lessee,  after  sub-let. 
receiving  notice  to  repair,  neglected  to  do  so,  whereupon  the  lessee,  in  ^f!^!(  ^' 
order  to  avoid  a  forfeiture  of  his  whole  estate,  entered  on  the  premises, 
and  put  them  in  tenantable  repair  ;  it  was  held  that  though  he  might 
be  a  trespasser  for  so  doing,  yet  that  he  might  recover  against  his 
sub-tenant  the  whole  expense  so  incurred,  notwithstanding  that  the 

(s)  Gait  V.  Gandi/,  2  E.  &  B.  845.  442  ;    27   R.    E.    418  ;     Worcester    School 

\t)  Ag.  Hold.  Act,  1900  (63  &  64  Vict.  Trustees  v.  Rowlands,  9  C.  &  P.  739. 

0.  50),  8.  5.  [x)  Stacker  v.    Flanef   Bnihlbig   Societ)/, 

{it)  Darker  v.  Darker,   3  C.   &  P.  557  :  27  W.  R.  877— C. A.,  affirming  decision 

Neak  v.  JFi/Uie,  3  B.  &  C.  533  ;  5  D.  &  E.  of  Jessel,  M.R. 
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Cn.  XVI.  s.  3.  premises  were  afterwards  entirely  rebuilt  before  the  action  for  tlie 
^iZl%h■{bi,  i-ecovery  of  such  expense  was  brought  (//). 

^'"f>y)-  General!}'  speaking,  the  tenant  or  occupier,  and  not  the  landlord,  is 

Liability  to      lialile  to  third  persons  for  any  accident  or  injury  occasioned  to  them 
Persons.  ^v  the  premises  being  in  a  dangerous  condition  from  non-repair  (;:). 

(b)  B>/  Action  for  Damages. 

By  Action  for      If  the  demise  be  under  seal,  the  remedy  for  non-repair,  &c.  is  by 
Damages.        action  on  the  covenant.     In  the  case  of  reciprocal  covenants  cross- 
actions  would  have  had  to  be  brought  (a)  before  the  Judicature  Acts, 
but  a  counter-claim  may  now  be  set  up  by  the  defendant.    If  the  demise 
be  not  imder  seal,  the  remedy  is  by  action  on  the  simple  contract. 

Damages  An  action  for  non-repair  may  be  maintained  by  the  landlord  during 

duririg^Term,  ^-^^  continuance  of  the  term  {h),  and  in  such  action  the  proper  measure 

Revcrt-ion.       of  damage  is,  not  the  amount  that  would  be  required  to  put  the 

jihlls  V.  East    pj-ej^iises   into   repair,    but   the    amount   to  which    the   reversion    is 
London  Union.   ■•■  .  ,         ^ 

depreciated    in   marketable   value    by   the    premises    being    out   of 

repair  (c) — an   amount   which   might    be   practically   equivalent    to 

nominal  damages  in  the  case  of  a  lease  having  many  years  to  run, 

but  which  would  be  larger  and  larger,  the  shorter  the  residue  of  the 

term  happened  to  be. 

Second  The  landlord  is  not  bound  to  expend  the  damages  recovered  in 

Action.  repairing  the  premises  {d),  and  yet  continues  to  have  the  benefit  of 

the  covenant  to  repair,  upon  which  he  may  sue  again,  if  the  tenant 

continue  to  break  it ;  and  if  he  has  accepted  a  payment  into  Court 

in  a  first  action  for  not  repairing  during  the  term,  he  is  entitled 

in  a  second  action  at  the  end  of  the  term  for  not  leaving  in  repair  to 

recover  the  amount  required  to  put  the  premises  into  repair  less  the 

sum  paid  into  Court  in  the  first  action  (<') . 

Right  to  Jury      If  the  case  be  tried  in  a  County  Court,  and  the  claim  be  for  more 

m  County        Hian  61.,  either  party  has  an  absolute  right  to  a  jury  by  virtue  of 

sect.  101  of  the  County  Courts  Act,  1888,  and  rule  3  of  the  County 

Court  Eides,  1889  (/). 

(y)  CoUrt/  V.  SireeioH  (1823\  2  B.  &  C.  9  C.  &  P.   734,   739;   C'oicard  r.  Gregory, 

273  ;  2  L.  J.,  K.  B.  25 ;  26  R.  R.  3.50.  L.  R.,  2  C.  P.  153  ;  MUh  v.  Eaat  London 

(;)   GulnncU  Y.  Earner, Ij.'R.,  10   C.  P.  Union  Guardians   (1872),   L.   R.,  8  C.  P. 

658.      Sec  this  question  fully  discussed,  79;  42  L.  J.,  C.  P.  46. 

Ch    XIX.    post.                                    ■,^,      r  (d)    Worcester  School  Trustcesv.Eoulands, 

[a)  Leeds  V.    CheetJiam,    1    Sim.    151  :   5  «  o    x.  t>   „+  -.>    «qo 

.  J.,  Ch.  lOo;  27  R.  R.  181.  ,,    _     ,    ^          „,           nooQH  o  n    tj 

(A)  Luxmorev.  Itobson,    1   B.    &  A.  584;  W  Henderson  v^  Thome   [1893]  2  Q    B. 

19  R.  R.  396.  164  ;  62  L.  J.,  Q.  B.  586  ;  69  L.  T.  430  ; 

{c)  Smith  V.  Peat,  9  Ex.  161  ;   23  L.  J.,  41  W.  R.  509. 

Ex.   84;   Turner  v.  Lamb,    14   M.  &  W.  (/)  Metcalfv.  Birth,  S.   J.,  Eeh.  15th, 

412  ;    Worcester  School  Trustees \.  Jiou/ands,  1890. 
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V-pon  the  execution  of  a  writ  of  inquiry  in  an  action  for  dilapida-  Ch.XVI.s.  3. 
tions,  two  surveyors  were  called  on  each  side.     Those  called  by  the  /;,'"Xipilr[hy 
plaintiff  estimated  the  dilapidations,  the  one  at  119/.,  the  other  at       AcUor,). 
124/.     Those  called  for  the  defendant  estimated  them,  the  one  at  Damages  at 
65/.  15.S.,  the  other  at  68/.     The  jury  returned  a  verdict  for  only     ""   °     ^™" 
36/.  105.     The  Court  ordered  the  inquisition  to  be  set  aside  without 
costs,   unless   the   defendant   would   consent    to   the   verdict    being 
entered  for  65/.  15s.  {g).     In  an  action  for  non-repair,  and  leaving 
out  of  repair  at  the  end  of   the  term,  the  jury  may  give  to  tlie 
landlord  not  only  the  amount  of  the  actual  expense  of  the  repairs, 
but  also  a  compensation  for  the  loss  of  the  use  of  the  premises  whilst 
they  are  necessarily  undergoing  repair  (/?) . 

Although  buildings  are  intended  to  be  immediately  pulled  down  Substantial 
and  rebuilt  either  by  or  for  an  incoming  tenant,  the  landlord  may  tho'^gh^^' 
recover  more  than  nominal  damages  against  the  outgoing  tenant  for  -^"'^^'"^f^ 
not  performing  the  covenant  to  leave  in  repair  (/) ;  and  he  may  recover  pulled  down, 
the  exact  amount  which  the  dilapidations  may  have  been  assessed 
at,  on  the  ground  that  a  right  of  action  for  such  damages  accrued  at 
the  end  of  the  tenancy  and  that  nothing  done  afterwards  could  affect 
such  right  {k) .      This  rule  applies  to  a  case  where  the  landlord  has 
relet  on  a  covenant  by  a  new  tenant  to  put  the  premises  in  repair  and 
such  covenant  has  been  performed  (/) . 

In  an  action  for  breach  of  covenant  in  a  sub-lease  to  repair,  Breach  of 
whereby  the  plaintiff's  term  in  the  premises  was  forfeited,  the  plaintiff  gut-iea^e.^'^ 
cannot  recover  the  value  of  his  term  if  the  superior  landlord  has 
brought  his  ejectment  for  the  non-repair,  as  well  as  for  breach  of 
other  covenants  not  contained  in  the  sub-lease,  if  it  is  not  proved  that 
the  forfeiture  was  caused  by  the  acts  of  the  defendant ;  but  he  may 
recover  the  amount  of  dilapidations  at  the  time  of  the  ejectment, 
though  his  own  term  is  determined  («?).  He  may  recover  substantial 
damages  for  non-performance  of  the  covenant  to  repair,  &c.  contained 
in  the  sub-lease,  notwithstanding  both  he  and  the  defendant  have 
been  ejected  by  the  superior  landlord  for  non-payment  by  himself  of 
the  rent  reserved  in  the  original  lease  (»)  ;  but  if  he  do  repairs  himself 
to  save  a  forfeiture,  he  cannot  recover  the  cost  of  such  repairs  from 
the  sub-tenant  (o).  Wliere  the  covenants  differ  from  those  in  the 
original   leases,  and   there  is  no  covenant  to  indemnify  the  lessee 

{g)   Weeding  v.  Mason,   2  C.   E.,  N.  S.  (/)  Joyncr  v.  Weeks,  [1891]  2  Q.  B.  31  ; 

382.  60  L.   J.,  Q.   B.   510;  65  L.  T.    16;  39 

(A)    Woods  V.  Tope,  6  C.   &  P.   782  ;   1  W.  R.  583— C.  A. 

Bing.  N.  C.  467.  (,„)  Clow  v.  Brogden,  2  M.  &  G.  39. 

ii)  Bawl'tnqs  v.  Morgan,  18  0.  B.,  N.  S.  /  \    -n     •          rr    ?          j  o  xr    r  -kt  c-n. 

'7'7fi  .  Qf  T     T     n    D    lo-      1.    T         ir   a  ('0  Bavies  V.  lndcrwood,2  il.  Sc  is .  b iQ ', 

7<b  ;   34  L,.  J.,  C.  P.  18o  ;    14  Jur.,  N.  S.  n-V'    t     ir^    1 1  q 

564;     12   L.    T.    348;     13    W.    R.    746;  ^V  1..  J., -t^x.  lid. 

Morgan  v.  Hardy,  L.  R.,  17  Q.  B.  D.  770.  (o)    Williams  v.  Williams,  43  L.  J.,  C.  P. 

[k)  Inderwick  v.  Leach,  C,   &  E.   412  ;  382  ;  L.  R.,  9  C.  P.  659  ;  30  T;.  T.  638  ; 

Joyner  \.  Weeks,  infra.  22  "W.  R.  706. 

L.T.  43 
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Chap.  XVI. — The  Pueseryation  of  the  Premises. 


Cn.  XVI.  s.  3. 

Renudy  for 

Kon-irpair  {by 

Action). 


Measure  of 
Damages. 
Conquest  V. 
Ebbi-tts. 


Action  by 
Lessee  against 
Assignee. 


Service  out  of 
Jurisdiction. 


against  "broach  of  covenants  in  the  original  lease,  the  lessee  cannot 
recover  the  costs  of  an  action  brought  against  him  by  the  original 
lessor  for  the  mere  dilapidations  which  he  might  have  paid  for  before 
that  action  was  commenced  (;;)  ;  or  which  he  might  have  afterwards 
paid  into  Court  {q) .  A  covenant  to  repair  contained  in  a  sub-lease, 
though  in  the  same  language  as  the  covenant  in  the  original  lease,  yet 
may  be  different  in  effect,  owing  to  the  sub-lease  having  been  granted 
subsequently  to  the  original  lease,  and  when  the  premises  had  become 
in  a  different  condition  [q). 

But  the  measure  of  damages  for  breach  of  the  covenant  to  repair  is 
not  the  same  in  the  case  of  a  sub-lease  as  in  that  of  a  direct  lease. 
Where  the  sub-lessee  has  notice  that  there  is  a  superior  landlord  the 
mesne  landlord's  liability  over  to  the  superior  landlord  must  be  taken 
into  account,  and  the  cost  of  putting  the  property  into  rej)air  at  the 
end  of  the  term  may  properly  be  considered  for  that  purpose  {>•) ;  but 
the  mesne  landlord  will  still  have  a  separate  and  independent  right  of 
action  for  not  leaving  in  repair,  from  the  damages  in  which  action 
must  be  deducted  the  damages  in  the  action  for  not  liccpincj  in 
repair  («) . 

If  a  lessee  assign  over,  subject  to  the  performance  by  the  assignee 
of  the  covenants  in  the  lease  from  the  day  of  assignment,  and  one  of 
the  covenants  is  a  general  one  to  repair  and  keep  in  repair,  on  which 
the  lessor  afterwards  recovers  against  the  lessee,  the  latter  can  recover 
over  against  his  assignee  for  those  dilapidations  only  which  have 
taken  place  after  the  assignment  (/).  Where  an  assignee  covenanted 
to  indemnify  the  lessee,  and  the  lessee,  being  sued  by  the  lessor,  paid 
money  into  Court,  but  incurred  extra  costs,  it  was  held  that  these 
extra  costs  were  recoverable  under  the  cover  of  indemnity,  as  being 
the  necessary  result  of  the  breach  («). 

Service  on  a  defendant  resident  out  of  the  jurisdiction,  as  in 
Scotland,  may  be  ordered  imder  Order  XI.,  rule  6,  of  the  Eules  of 
the  Supreme  Court  in  an  action  on  a  breach  of  covenant  to  repair 
premises  in  England  {v). 


(c)  Remedy  for  Non-repair  by  Re-entry. 


Entry  or  Unloss  there  be  a  proviso  for  re-entry  applicable  to  the  covenants 

Ejectment  for  {q  repair,  &c.,  a  breach  of  such  covenants  will  not  warrant  a  re-entry 

Inon-repair,  ^ 

&c. 

{p)  Penlcy  v.  Watis,  7  M.  &  W.  601  ; 
Logan  v.  Hall,  4  C.  B.  598. 

Iq)  Walker  v.  Ilatton,  10  M.  &  W.  249  ; 
2  Dowl.,  N.  S.  263. 

(>•)  J-Mctts  V.  Conquest,  [1895]  2  Ch.  377  ; 
64  L.  J..  Ch.  702:  73  L.  T.  69  ;  4i  W.  K. 
56  :  12  R.  430— C.  A.,  affirmed  by  House 
of  Lords  in  Conquest  v.  FMiitx,  [1896]  A.  C. 
490  ;  65  L.  J.,  Ch.  808  ;  75  L.  T.  36  ;  45 


W.  R.  50. 

(6)  Ebbetts  V.  Conquest,  82  L.  T.  560. 

[t]  Hawkins  v.  Sherman,  3  C.  &  P.  459. 

(«)  Howard  v.  Lovegrorr,  23  L.  T.  396. 

\r)  Tassell  v.  Hallen,  [1892]  1  Q.  B.  b21  ; 
61  L.  J.,  Q.  B.  159  ;  66  L.  T.  196  ;  40 
W.  R.  221,  approving  Kane  v.  Sutherland, 
20  Q.  B.  D.  147,  and  Ch.  XX.,  Sect.  4  (a), 
post. 
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for  a  forfeiture,  but  only  an  action  for  damages  {x).     Where  there  is  Ch.  XVI.  s.  3. 

such  a  proviso,  the  lessor  or  his  assigns  may  re -enter  or  maintain  an  Kon-repJrlby 

ejectment  for  the  whole  of  the  demised  premises,  if  any  part  thereof     Re-tntnj). 

be  out  of  repair,  at  any  time  dui'ing  the  term  ;  and  might  (at  common 

law)  without  giving  any  previous  notice  to  the  lessee  or  his  assignee, 

or  sub-tenant,  to  repau'  (y),  and  the  same  rule  applied  at  common  law 

where  there  was  merely  an  agreement  for  a  lease,  with  a  proviso  for 

re-entry  on  non-performance  of  covenants  (;:) .     But  this  has  been 

altered  by  sect.  14  of  the  Conveyancing  Act,  the  effect  of  which  has 

been  already  considered  (ante,  Ch.  VIII.,  Sect.  6,  p.  368). 

Where  a  lease  contained  a  general  covenant  to  repair  and  keep  in  Effect  of 
repair  the  demised  premises  during  the  term,  and  another  covenant  to  covenant  to 
repair  specific  defects  within  three  months  after  notice,  and  a  proviso  repair,  and  to 
for  re-entry  on  breach  of  any  covenant ;  it  was  held  that  such  cove-  Nutice. 
Hants  were  perfectly  distinct,  and  that  the  landlord  might  lawfully  Bayiis  v. 
re-enter  for  a  forfeitiu-e  created  by  the  non -repair  pursuant  to  the 
general  covenant,  without  giving  any  previous  notice  to  repair  (r/). 
And  even  where  a  notice  is  given,  it  will  be  taken  to  apply  to  the 
general  and  not  to  the  specific  covenant,  if  the  words  be  general. 
Therefore,  where  the  landlord  gave  the  tenant  a  notice  requiiing 
\xxm  fortJncith  to  put  all  the  demised  premises  into  repair,  agreeable 
to  the  covenant  in  that  behalf,  it  was  held,  that  such  notice  would 
not  prevent  an  ejectment  being  brought  within  three  months  after- 
wards for  breach  of  the  general  covenant  to  repair  {h) .  But  if  the 
words  be  specific,  the  notice  will  be  taken  to  give  the  time  specified, 
and  apply  to  the  specific  covenant  to  repair  after  notice.  Therefore, 
where  the  landlord  gave  the  tenant  notice  to  repair  wit/tin  three  months 
then  next,  it  was  held  that  such  notice  amounted  to  a  waiver  of  any 
forfeiture  during  the  three  months  for  breach  of  the  general  covenant 
to  repair,  and  that  no  ejectment  could  be  maintained  until  after  the 
expiration  of  that  period  (c) :  and  where  a  lease  contained  a  general 
covenant  to  repair,  &c.,  with  a  proviso  for  re-entry  in  case  of  non- 
repair for  three  months  after  notice,  or  on  breach  of  any  other 
covenant,  that  no  ejectment  could  be  maintained  for  non-repair 
until  after  the  expiration  of  a  three  months'  notice  (d).  A  lease 
from  A.  to  B.  contained  a  general  covenant  to  repair ;  also  a 
covenant  to  repair  specific  defects  within  two  months  after  notice, 
in  failure  whereof  A.  might  re-enter  and  do  such  repairs  at  B.'s 

{x)  Cole,  Ejec.  403,  ^^22.  36  L.  J.,  Ex.  62.     In  the  latter  case,  the 

(i/)  Bnylis  V.  Lc  Gros,  i  C.  B.,  N.  S.  t)37.  notice  was  to  repair  "  iu  accordance  with 

{z)  Hayne  v.  Cummitigs,  16  C.  B.,  N.  S.  the  covenants,''''  in  the  plural. 

421.  (r)  Doc  d.  Morecraft  v.  Mexx,  4  B.  &  C. 

{a)  BaijUs  v.  Le  Gros,  4  C.  B.,  N.  S.  537.  606  ;  4  L.  J.,  K.  B.  4  ;  28  R.  R.  426. 

[h)  Roe  d.    Goatley  v.  Paine,   2  Camp.  {d)  Doe d,  Haiikiny. Srindlcy,  iB.  &.  Ad, 

520  ;    Feiv  v.  Pcr?>-ins,  L.  R.,  2  Ex.  92;  84. 

43  (2) 
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Cn.  XVI.  s.  3. 

Itonedij  for 
Xon-rvpalr  (Jiy 

Iie-c»inj). 


Non-repair  is 
a  continuing' 
Breach. 


expense,  'with  povN'er  to  distrain  for  the  amount  as  for  rent  in  arrear; 
also  a  proviso  for  re-entry  on  breach  of  any  covenant.  It  was 
hold,  that  a  notice  by  A.  to  B.  to  do  certain  repairs,  in  default 
whereof  A.  would  do  them,  and  charge  B.  with  the  expense,  pursuant 
to  the  lease,  amounted  to  a  waiver  of  any  forfeiture  for  breach  of 
the  general  covenant  to  repair  committed  prior  to  tlie  expiration  of 
the  notice ;  and  that  after  expiration  of  notice,  although  A.  might 
enter  and  do  the  repairs  at  B.'s  expense,  yet  he  could  not  main- 
tain ejectment  for  any  previous  breach  of  the  general  covenant 
to  repair  {e). 

Where  there  is  a  general  covenant  to  repair  and  keeji  in  repair 
during  the  term,  non-repair  is  a  continuing  breach  of  covenant,  for 
which  an  ejectment  may  be  maintained,  if  the  lease  contain  a  proviso 
for  re-entry  applicable  to  such  covenant  (/).  But  a  covenant  to  2^ut 
in  repair  is  not  a  covenant  the  breach  of  w^hich  is  continuing  {rj). 
Acceptance  of  rent,  which  becomes  due  pending  a  notice  to  repair, 
is  no  waiver  of  a  subsequent  forfeiture  occasioned  by  non-compliance 
with  such  notice  (Ji).  Acceptance  of  rent  after  the  commencement 
of  an  ejectment  is  no  waiver  of  the  forfeiture  for  which  such  action 
was  brought  (/) . 


Under  what 
Circum- 
stances the 
Liability- 
arises. 


Four- course 
System. 


Sect.  4. — Obligations  to  Cultivate. 

The  mere  relation  of  landlord  and  tenant  creates  an  implied 
obligation  on  the  part  of  the  tenant  to  manage  and  use  a  farm  in  a 
husbandlike  manner  according  to  the  custom  of  the  country  where 
the  premises  are  situated  (/.),  which  custom  is  incorporated  in  the 
lease  or  agreement  unless  it  contains  some  express  covenant  or 
promise  inconsistent  with  such  custom  and  sufficient  to  exclude  it  {I). 
A  covenant  to  cultivate  a  farm  according  to  the  custom  of  the  country 


(e)  Doe  d.  Be  BiUzcii  v.  Icich,  5  A.  &  E. 
277  ;  5  L.  J.  (N.  S.),  K.  B.  217  ;  44  R.  E. 
414  ;  and  see  Doe  d.  Dltlman  v.  Suitoii,  9 
C.  &  P.  706. 

As  to  notice  under  Conveyancing"  Act 
in  a  case  where  there  is  a  breach  of 
covenant  to  repair  after  notine,  see  Penton 
V.  Harnett,  [1898]  1  Q.  B.  276,  and  p.  371, 
ante. 

(/)  Doe  d.  Hemmings  v.  Durnford,  2 
C.  &  J.  667  ;  Doe  d.  Baker  v.  Jones.  5 
Exch.  498  ;  Bennett  v.  Herring,  3  C  B., 
N.  S.  370. 

iff)  Coxvardv.  Gregory,  L.  R.,  2  C.  P.  153. 

(A)  Doe  d.  Rankin  v.  Brindleg,  4  B.  &  Ad. 
84. 

(t)  Doe  d.  Morecraft  v.  3Ieux,  1  C.  &  P. 
346,  and  (<?) ;  supra  ;  Jonjs  v.  Carter,  15 
M.  &  W.  725. 

{k)  Fvuley  v.    Walker  (1793),  5  T.  R. 


373  ;  2  R.  R.  619. 

This  case  (which  is  very  shortly  reported) 
decides  that  there  is  an  oblij^ation  to  cul- 
tivate properly,  not  that  there  is  a,u  obliga- 
tion to  continue  cultivating  in  spite  of 
losses  certain  to  arise  from  low  prices  for 
agricultural  produce  and  heavy  expenses 
for  agricultural  labour.  But  it  is  sub- 
mitted that  such  an  obligation  exists, 
though  (see  per  Parke,  B.,  in  Uutlon  v. 
Warren,  infra)  it  is  not  waste  for  a  tenant 
to  leave  land  uncultivated. 

(/)  llntton  V.  Warren,  1  M.  &  W.  466  ; 
Wtggh'strorth  v.  DaUison,  1  Doug.  201  ;  1 
Smith,  L.  C.  ;  Senior  v.  Armijtafje,  Holt, 
197  ;  17  R.  R.  627  ;  Clarke  v.  Rmjatono,  13 
M.  &  W.  752  ;  Wdkms  v.  Wood,  17  L.  J., 
Q.  B.  319;   \t  Jur.  583. 

As  to  "  custom  of  country, ' '  see  Ch.  XX. , 
Sect.  5,  post. 
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on   the   four-course   system,  means   only  so  far  as  such  custom  is  Ch.  XVl.s.  4. 
universally  oblio^atory  in  that  part  of  the  country  (;;0-     In  order  to    ^J^"«'."^'* 

...     J  ,  .  .        Obligation  to 

constitute  such  a  custom,  or,  more  properly  speakmg,  usage,  as  is      Cultivate. 


binding  on  the  tenant,  it  is  not  necessary  that  it  should  have  been 
immemorially  adojited ;  it  is  sufficient  if  there  be  a  general  usage 
applicable  to  farms  of  a  similar  description  {n ) .  In  an  action  against 
a  tenant  on  a  promise  that  he  would  occupy  a  farm  in  a  good  and 
husbandlike  manner,  according  to  the  custom  of  the  country ;  an 
allegation  that  he  had  treated  the  estate  contrary  to  good  husbandry 
and  the  custom  of  the  country,  is  proved  by  showing  that  he  had 
treated  it  contrary  to  the  prertdent  course  of  good  husbandry  in  that 
neighbourhood ;  as  by  tilling  half  his  farm  at  once  when  no  other 
farmer  tilled  more  than  a  third,  though  many  tilled  only  a  fourth ; 
and  it  is  not  necessary  to  show  any  precise  definite  custom  or  usage  in 
respect  to  the  quantity  tilled  (o).  The  implied  obligation  to  manage 
a  farm  in  a  husbandlike  manner  was  held  to  be  broken,  when 
evidence  was  given  of  dung  and  compost  having  been  carried  off  the 
premises,  without  any  stipulation  or  agreement  to  that  effect  having 
been  entered  into  {p). 

Covenants  respecting  the  mode  of  tillage  to  be  adopted  by  the  Contracts 
tenant  must  necessarily  vary  so  much  in  their  terms,  according  to  jl^o^g'^oT" 
the  agreement  of  the  j)arties,  that  little  can  be  said  on  the  subject.  Tillage. 
They  are  generally  framed  in  accordance  with  the  custom   of  the 
country  where  the  lands  are  situated,  with  such  variations  as  the 
parties  specially  agree  on.     Such  covenants  are  introduced,  in  nearly 
every  instance,  for  the  protection  and  benefit  of  the  landlord,  and  to 
prevent  the  tenant  from  overcroj)ping  and  deteriorating  the  property 
during   the   term,  and  leaving  it  in  an  impoverished  state  at  the 
expiration   thereof.      Those   of    most   common   occurrence   are    the 
covenant   not  to  break  up  pasture   (which  might  be  done   for  the 
purpose  of  the  heavy  crops  derivable  at  first  from  land  so  broken 
up)   or  to   pay  an   increased   rent   for  every  acre   broken  up ;    the 
covenant  not  to  sell  hay,  &c.,  but  to  consume  it  on  the  land  by 
cattle ;  and  the  covenant  to  leave  all  manure  on  quitting. 

Upon  a  covenant  not  to  plough  any  ancient  meadow,  and,  if  done,  Not  to  Plough 
to  pay  an  additional  yearly  rent  per  acre,  the  increased  rent  is  not  a  "^     ^^  ^^' 
penalty,  but  a  liquidated  satisfaction  fixed  and  agreed  upon  by  the 
parties  [q). 

A  covenant  not  to  sell  or  carry  away  from  the  demised  premises  Not  to  Sell 
any  hay,  straw  or  manure   which   should   be   grown   or   produced  ^^^' 

(m)  Keivson  v.  Smtjtkics,  1  F.  &  F.  477  ;  (o)  Legh  v.  Ecivitt,  4  East,  154. 

3  H.  &N.  840.  {P)  I'oidcyy.  Walker,  5  T.  R.   373;  2 

R.  R.  619. 

(«)  JDalby  V.  Eirst,   1  B.  &  B.  224  ;  21  (^)  Jtolfe  v.  Peterson,  2  Bro.  P.  C.  436  ; 

R.  R.  577.  6  Id.  470  ;  Jo7ies  v.  Grcm,  3  Y.  &  J.  298. 
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thereon,  under  the  increased  rent  of  10/.  for  every  ton  so  sold  or 
carried  away,  and  so  in  proportion  for  any  greater  or  less  quantity, 
but  to  consume  the  hay  and  straw  by  cattle,  has  been  construed  as 
a  covenant  giving  the  lessee  the  right  to  sell  the  hay  and  straw,  on 
payment  of  the  increased  rent,  and  that,  therefore,  the  breach  was 
not  well  assigned  (r).  "Where  a  lessee  covenanted  to  leave  fodder, 
&c.  on  the  determination  of  his  lease,  and  he  became  bankrupt,  and 
his  assignees  refused  the  lease,  it  was  held  that  they  were  not 
entitled  to  take  the  fodder  (s).  Where  a  farm  lease  contained  a 
covenant  by  the  lessee  that  "  he  should  not  nor  would,  diu-iug  the 
last  year  of  the  term  thereby  granted,  sell  or  remove  from  the  said 
farm  and  lands  any  of  the  hay,  straw  and  fodder  which  should  arise 
and  grow  on  the  said  farm  and  lands  : "  it  was  held,  that  the  pro- 
hibition was  not  restricted  to  hay,  straw  and  fodder  which  arose  and 
grew  on  the  farm  in  the  last  year  of  the  term,  but  extended  to  that 
which  had  arisen  and  grown  at  any  time  during  the  term  it). 

Wliere  the  outgoing  tenant  covenants  with  his  landlord  to  leave 
the  manure  made  by  him  on  the  farm,  and  sell  it  to  the  incoming 
tenant  at  a  valuation  to  be  made  by  certain  persons,  the  effect  of 
such  covenant  is  to  give  the  outgoing  tenant  the  right  of  on-stand 
for  the  manure  upon  the  farm,  and  the  possession  of  and  property  in 
it  remains  in  him  in  the  meantime.  Therefore  if  the  incoming 
tenant  remove  and  use  it  before  such  valuation,  he  is  answerable  to 
the  outgoing  tenant  in  trespass  {\i).  A  covenant  by  the  lessee  that 
he  would  sufficiently  muck  and  manure  the  land  demised  with  two 
sufficient  sets  of  muck  within  the  last  six  years  of  the  term,  the  last 
set  to  be  laid  on  the  premises  within  three  years  of  the  expiration  of 
the  term,  is  satisfied  with  the  tenant's  laying  on  two  sets  of  muck 
•within  the  last  three  years  of  the  term,  if  he  should  think  proper  so  to 
do  (.r).  A  condition  not  to  sell,  cart,  or  convey  away  any  dung,  com- 
post, or  manure  from  a  farm,  is  broken  by  the  removal  of  the  dung  of 
two  cows  which  had  been  sold  by  the  tenant,  but  were  permitted  by 
him  to  remain  on  the  premises,  they  being  entirely  provided  by  the 
buyer  with  provender  from  elsewhere  (//). 

The  conversion  into  a  market  garden  of,  and  the  erection  of  glass- 
houses on,  a  farm  demised  by  lease  containing  a  covenant  for 
management  "  in  a  good,  proper  and  husbandlike  manner  according 
to  the  best  rules  of  husbandry  practised  in  the  neighbourhood  "  has 
been  held  no  breach  of  such  covenant,  bo  as  to  be  restrainable  by 
injunction  (s). 


(r)  Lfgh  v.  Lillie,  6  H.  k  N.  16u  ;  30 
L.  .J.,  Ex.  25. 

(s)  Ex  parte  Nixon,  1  Rose,  445  ;  Ex 
parte  Whittinpton,  Buck,  87. 

(t)  Gale  V.  Bates,  3  H.  &  C.  84  ;  and  see 
Massey  v.  Goodall,  17  Q.  B.  310. 


{u)  Beaty  v.  Gibbons,  16  East,  116;  14 
E.  R.  320. 

(.r)  Emciidll  V.  jVoores,  5  B.  &  A.  416. 

[y)  Hiudlc  V.  rollitt,  6  M.  &  W.  529. 

(;)  McHX  V.  Cobley,  [18H2]  2  Ch.  253 ; 
61  L.  J.,  Ch.  449;  GG  L.  T.  86. 
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Ch.  XVI.  s.  5. 
Sect.  5.—  Waste  {a) .  (dJSSi of). 

(a)    fV/iat  is  Waste. 

"Waste  (vastum)  is  defined  to  be  a  spoil  or  destruction  to  houses,  Definition  of 
gardens,  trees,  or  otlier  corporeal  hereditaments,   to  the  injmy  of 
the   reversion   or    inheritance,   and   it  has   two   divisions    of   great 
practical  importance,  voluntary  waste,  and  permissive  waste- 
Voluntary  waste   is   actual   or   commissive,  as   by  pulling  down  Voluntary 
houses,  or  altering  their   structure, — the  kind  of  damage  which  is  Waste, 
sometimes  provided  against  by  express  stipulation  not  to  convert  a 
house  into  a  shop,  &c.     Permissive  waste  is  a  matter  of  negligence  permissive 
and  omission  only,  as  by  suffering  buildings  to  fall  or  rot  for  want  of  Waste, 
necessary  reparations  (b)  ;   the  kind   of   damage  which,   where   the 
contract   of  tenancy  is   in   writing,   is   almost  invariably   provided 
against  by  express  agreement  to  repair.     It  is  not  waste  to  omit  to 
perform  a  covenant  to  put  the  demised  premises  into  such  repair  as 
A.  B.  had  previously  put  them  into  (<:').     The  action  for  waste  can 
only  lie  for  that  which  would  be  waste,  if  there  were  no  stipulation 
respecting  it  {d). 

In  addition  to  these  two  great  divisions  of  waste,  it  is  desirable 
to  say  a  word  or  two  about  "  meliorating  waste  "  and  "  equitable 
waste." 

Meliorating   or   ameliorating   waste   is   such   voluntary  waste   as  Meliorating 
improves  the  demised  premises,  as  where  a  tenant  puts  a  new  front  ^  , , ./ 
to  his  house :  in  respect  of  such  waste,  it  seems  that  unless  sub-  Ailman. 
stantial  damages  be  proved,  the  tenant  will  not  be  interfered  with 
by   injunction.     In  Dohcrti)   v.  Alhnan  [e),  where  a  lease   was  for 
999  years,  of  which  about   900  were  unexpired,  an   injunction  to  No  Injunction 
restrain  meliorating  waste  was  refused.     It  appears  too  that  if  the  agamst. 
landlord  sue,  and  the  jury  give  nominal  damages  only,  the  tenant 
is  entitled  to  have  judgment  entered  for  himself,  as  was  held  in  a  No  Damages, 
case  where  the  tenant  converted  three  closes  into  garden  ground  and 
built  upon  them,  and  the  jury  assessed  the  damages  at  a  farthing  for 
each  close  (/). 

Equitable  waste  consists   in  acts   of   gross   damage,   usually  the  Equitable 
cutting  down  ornamental  timber  by  a  tenant  "  without  impeachment  Waste. 

{a)  For  the  law  of  Waste,  jrenerally,  see  709  ;  39  L.  T.  120,  applied  in  the  compen- 

Yool  on  Waste,  &c.  (1863,  Maxwell).  sation  case  of  Pontfipridd  Impron incuts  Co. 

{b)  Co.  Lit.  53  ;  Wood's  Inst.  521  ;  Bac.  "»^'  M/'cintosh  Arbitration,  61  L.  J.,  Q.  B. 

Abr.  tit.  Waste  (B.).  164,  to  a  rebuilding  by  a  lessee  having  an 

/  K    T              rr  11   ►■  m       l    ono    on/-      10  Unexpired  term  of  fifty  years.     See  also 

Ic)  Jones  Y.  IIill,  t  Taunt.  393,  30G  ;   18  ^       ^      ^,,         „  j     t?     on  t?      scjo   .>„;i 

Tf    TJ    "S-JO  Join's  V.  C/iap/jiii,  L.   R.,  20  Lq.  539,  and 

■  '  "  ■  Miiix  V.  Coblci/,  stipra,  note(r). 

(d)  Id.  396.  (y)  Harrow  School  v.  AMcrton,  1  B.  &r. 

{c)  Dohertyy.Alhmn  (1878),  3  App.  Cas.  86  ;  6  R.  R.  546. 
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of  waste,"  and  is  so  termed  because  before  the  Judicature  Act  only 
a  Court  of  equity  took  cognizance  of  it.  It  is  now,  by  sect.  25,  sub- 
sect.  3,  within  the  cognizance  of  any  branch  of  the  Supreme  Court ; 
but  as  it  can  generally  be  committed  by  tenants  for  life  only,  contracts 
of  tenancy  between  a  landlord  and  tenant  being  never  made  without 
impeachment  of  waste,  it  is  only  necessary  to  mention  it  here  for 
the  purpose  of  pointing  the  distinction.  Tenants  for  life,  however 
(see  p.  683),  were  niade  liable  by  the  Statute  of  Gloucester,  and  cases 
in  which  the  liability  of  a  tenant  for  life  for  waste  is  concerned  will 
sometimes  throw  light  upon  the  liability  of  a  tenant  under  a  landlord. 

Voluntary  waste  chiefly  consists  in  felling  timber  trees  (g),  pulling 
down  houses  {//),  opening  mines  or  pits  (/),  or  changing  the  course  of 
husbandry  (/r).  Whatever  does  a  lasting  damage  to  the  freehold  or 
inheritance  is  waste ;  therefore,  removing  wainscots,  floors  or  other 
things  once  fixed  to  the  freehold  of  a  house,  is  waste  (/)  ;  and  if  the 
windows  be  broken  or  carried  away  it  is  w^aste,  although  they  were 
glazed  by  the  tenant  himself,  for  the  glass  is  part  of  the  house  (m). 
If  a  house  be  destroyed  by  tempest,  lightning,  or  the  like,  which  is 
the  act  of  God,  it  is  not  waste  {n) ;  but  if  the  house  be  uncovered 
by  tempest,  it  is  said  that  a  tenant  for  years  must  repau'  it,  even 
though  there  be  no  timber  growing  upon  the  ground,  for  the  tenant 
must  at  his  peril  keep  the  house  from  wasting  (o) .  "Waste  may  be 
done  in  houses  by  pulling  them  down,  or  suffering  them  to  be 
uncovered,  whereby  the  rafters  or  other  timber  of  tlie  house  become 
rotten  {p)  ;  but  merely  suffering  them  to  be  uncovered  without  rotting 
the  timber,  is  not  waste  :  or  if  the  house  be  uncovered  when  the 
tenant  comes  in,  it  is  no  waste  to  suffer  it  to  fall  down  (p),  although 
it  would  be  otherwise  if  the  tenant  were  to  pull  it  down,  unless  he 
re- erect  it  again  forthwith  (q)  ;  but  if  a  house  built  de  novo  was 
never  covered  in,  it  is  not  waste  to  abate  it  {>•).  If  a  lessee  permit 
the  walls  to  decay  for  default  of  daubing  or  plastering,  that  is 
waste  (s),  and  if  he  suffer  the  houses  to  be  wasted,  and  then  fell 
down  timber  to  repair  the  same,  it  is  double  waste  {t) :  it  is  also 
waste  not  to  repair  fences  («) . 

If  the  tenant  of  a  dovehouse,  warren,  park,  fishpond,  or  the  like, 
take  so  many  that  such  sufficient  store  be  not  left  as  he  found  when 


iff)  Bac.  Abr.  tit.  Waste  (C.  2).  See 
Fhillips  V.  Smith,  14  M.  &  W.  589  ;  Chan- 
non  V.  Patch,  5  B.  &  C.  897. 

(/()  Bac.  Abr.  tit.  Waste  (C.  6)  ;  Co. 
Xit.  .5:l 

(i)  Bac.  Abr.  tit.  Waste  (C.  3). 

(^•)  Id.  (C.  1). 

(0  Id.  (C.  6). 

(»»)  Co.  Lit.  63. 

(«)  Bac.  Abr.  tit.  Waste  (E.)  ;  Co.  Lit, 


53  a  ;  Smith,  L,  &  T.  2G1  (2nd  ed.). 

(o)  Co.  Lit.  53  a ;  Bac.  Abr.  tit.  Waste 
(C.  5)  ;  Smith,  L.  &  T.  262  (2nd  ed.). 

(p)  See  note  (o),  supra. 

{q)  Co.  Lit.  53  a. 

(r)  Co.  Lit.  53  a  [note  345]. 

(s)  2  Rolh  Abr.  816,  pi.  36,  37. 

(i)  Co.  Lit.  53  b. 

(ii)  Vheetham  v.  Hampson,  4  T.  R.  318; 
2B.  K,  397. 
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he  came  in,  it  is  waste  (x) ;  and  to  suffer  tlie  pale  to  decay,  whereby  Ch.  XVl.s.  o. 
the  deer  are  dispersed,  it  is  waste  (x).     If  the  lessee  of  a  warren  by  ,„  J^'^"/.^^  .. 

charter  or  prescription  plough  the  land,  it  is  waste ;  but  it  is  other-  

wise  if  it  be  only  land  stored  with  conies,  and  not  a  legal  warren ; 
and  stopping  and  digging  coney  burrows  is  not  waste  in  a  warren  (//). 

Digging  for  gravel,  lime,  clay,  brick-earth,  stone  or  the  like,  or  for  Waste  by 
mines  of  metal,  coal,  or  the  like,  hidden  in  the  earth,  and  not  open  ^J-?"^°^a. 
when  the  tenant  came  in,  is  waste  {z)  :  but  the  tenant  may  dig  for 
gravel  or  clay  for  the  reparation  of  the  house  (though  no  pit  were 
oj)en  at  the  time  of  the  lease),  as  well  as  he  may  take  convenient 
timber  trees  {a).  If  the  pit  or  mines  were  open  before,  it  is  no  waste 
if  the  tenant  continue  to  dig  them  for  his  own  use  ;  for  it  has  become 
the  mere  annual  profit  of  the  land  {h). 

It  is  waste  to  suffer  a  wall  of  the  sea  to  be  in  decay,  so  as  by  the  By  not 
flowing  and  reflowing  of  the  sea  the  meadow  or  marsh  be  surrounded,  ^aUs^^&f 
whereby  it  becomes  unprofitable  (c) ;  but  if  it  be  surrounded  suddenly 
by  the  rage  or  violence  of  the  sea,  as  by  tempest,  without  any  default 
of  the  tenant,  it  is  not  waste  {d)  :  so  if  the  tenant  do  not  repair  the 
bank  or  walls  against  rivers,  or  other  waters,  whereby  the  meadows  or 
marshes  are  surrounded  and  become  rushy  and  unprofitable,  it  is  waste  {e) . 

To  raise  the  height  of  the  laud  demised  so  as  to  change  its  nature  Waste  by- 
is  waste,  as  where  the  height  was  raised  ten  feet  by  shooting;  rubbish  S^'-^"!?.   e 

'  ...  .  .  Height  of 

upon  it,  and  both  an  injunction  and  an  inquiry  as  to  damages  were  Land, 
granted  (/). 

If  the  tenant  convert  arable  land  into  wood,  or  e  converso,  or  By  changing- 
meadow  into  arable,  it  is  waste  ;  for  it  changes  not  only  the  course  ^^^^  pro^^ert  " 
of  husbandly,  but  creates  a  difficulty  in  the  proof  of  the  title  (g)  ; 
and  this  would  appear  to  be  the  case  even  where  the  act  is  done 
according  to  the  custom  of  the  country  for  the  purpose  of  ameliora- 
tion {h).  If  a  tenant  suffer  arable  laud  to  lie  fresh,  and  not  manured, 
this  is  not  waste,  but  ill-husbandry  (/).  If  he  pull  down  a  malt-mill 
and  build  a  corn-mill,  it  is  waste  (J)  :  so  if  he  convert  a  corn-mill  into 
a  fulling-mill,  it  is  waste,  though  the  conversion  be  to  the  lessor's 
advantage  (/-•)  :  so  the  conversion  of  a  brew-house  worth  120/.  per 

(x)  Co.  Lit.  53  b.  (/)    TTcst  Mam  Central  Charitij  Board  v. 

Ill)  Id.  ;    Moyle   v.    Moi/le,    Owen,    66  ;  East  London  Waicrxcorks  Co.,  [1900]  1  Ch. 

Lurting  v.  Conn,   1  Ir.   Ch.   Rep.,  N.  S.  624  :  69  L.  J.,  Ch.  2.37  ;  82  L.  T.  85;  48 

273.  W.  R.  2b4,  per  Buckley,  J. 

{z)  Bac.  Abr.  tit.   Waste  {G.  3)  ;  Co.  Lit.  (y)  London  [Ciry]  v.  Greynie,   Cro.  Jac. 

53  b  ;    Vtner  v.  Vaiighan,  2  Beav.  466.  182  ;  Bac.  Abr.  tit.  Waste  (C.  1)  ;  Co.  Lit. 

[a)  Co.  Lit.  53  b.  53  b;    Hob.   234  ;    Murphy   v.    Daly,    13 

(A)  1  Wood's  Inst.  b.  2,  c.  5,  s.  41  ;  2  Ir.  Com.  L   R.  239. 

Blac.   Com.   282  ;    Co.   Lit.   53  b,  54  b  ;  (A)  Simmons  v.  Norton,  7  Bing.  640. 

Claver'mg  v.  Chveriny,  2  P.  Wms.  388.  [i)  2  Roll.  Abr.  814  ;  Hutionv.  Warren, 

■    (c)  Co.  Lit.  53  a.  1  M.  &  W.  472. 

id)  Id.    53   b;    Bac.    Abr.    tit.    Waste  (J)  Cole  v.   Green,   1  Lev.   309;  S.   C, 

(C.  1).  nom.  Colev.  Forth,  1  Mod.  95. 

{e)  Co.  Lit.  63  b  ;  Callis  on  Sewers,  146.  {k)  London  (City)  v.  Greynie,  supra. 
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Cu.  XVI.s.  5.  amium  iuto  other  houses  worth  200/.  per  annum  is  waste  (/).      Con- 
(BeSitof).  ^'erting  two  chambers  into  one,  or  e  converso,  or  converting  a  hand- 

mill  into  a  horse-mill,  is  waste  (w). 
By  bnildiug         It  was  laid  down  by  Lord  Coke,  that  if  the  tenant  build  a  new 
/iilrv'^  house,   it  is  waste ;    and  if   he   suffer  it  to   be  wasted,  it  is  new 

Chappell.         waste  {n).     But  such  is  not  the  law  at  the  present  time.     To  build  a 
new  house  on  the  demised  land  is  not  waste,  unless  it  be  an  injury  to 
the  inheritance  in  the  sense  of  destroying  identity,  "  by  what  is  called 
destroying  evidence  to  the  owner's  title,  and  that  is  a  very  peculiar 
head  of  the  law,  which  has  not  been  extended  in  modern  times"  (o). 
Construction        Where  a  power  of  leasing  was  given,  so  that  no  clause  should  be 
Poweragiunst  Contained  in  the  lease,  giving  power  to  the  lessee  to  commit  waste,  or 
Waste.  exempting  him  from  punishment  for  committing  it ;  it  was  held,  that 

a  lease  was  good,  though  it  contained  a  stipulation  that  the  lessee 
should  erect  a  new  dwelling-house,  with  liberty  to  pull  down  some 
outbuildings,  and  to  use  the  materials  in  erecting  the  house  ( p) . 

Counter-claim      It  was  enacted  by  sect.  19  of  the  Agricultural  Holdings  Act,  1875 

wS'u.J(kr    ('"^^  ^  ^^  ^ict.  c.  92),  where  a  tenant  committed  or  permitted  waste, 

Agricultural    and  claimed  compensation  under  that  Act  in  respect  of  an  improve- 

°^      '  ment,  "then  the  landlord"  should  be  entitled,  by  counter-claim,  but 

not  otherwise,  to  obtain  compensation  on  his  part,  provided  that  the 

waste  was  not  committed  or  permitted  more  than  four  years  before 

the  determination  of  the  tenancy. 

This  Act  was  repealed  and  replaced  by  the  Agricultural  Holdings 
Act,  1883  (46  &  47  Yiet.  c.  61),  s.  6  of  which  provided  that  "in  the 
ascertainment  of  the  compensation  "  payable  to  the  tenant  under  that 
Act  there  should  be  taken  into  account,  in  reduction  thereof,  any 
sums  due  to  the  landlord  in  respect  of  (amongst  other  things)  "  any 
waste  committed  or  permitted  by  the  tenant,"  the  section  prescribing, 
similarly  to  sect.  19  of  the  Act  of  1875,  that  nothing  therein  should 
enable  a  landlord  to  obtain  compensation  in  respect  of  waste  com- 
mitted or  permitted  more  than  four  years  before  the  determination 
of  the  tenancy  ;  but  sect.  6  of  the  Act  of  1883  is,  with  many  others, 
repealed  by  the  Agricultural  Holdings  Act,  1900  (03  &  64  Vict. 
c.  40)  (see  Ch.  XXI.,  post),  and  sect.  2  (3)  of  that  Act,  which  takes 
its  place,  in  allowing  waste  "  wrongfully  committed  or  permitted  "  to 
be  claimed  for  in  an  arbitration  imder  the  Acts,  fixes  no  limit  of  time 
to  the  claim.     It  is  conceived  that  the  legal  limit  will  be  six  years  as 

(/)  See  note  (y),  ante,  p.  6S1.  (o)  Joies  v.    Chappdl,   L.    R.,    20   Eq. 

(w)  Co.  Lit.  53  a  [note  344].     And  see  539  :  44  L.  J.,  Ch.  6o8,  jK-r  Jessel,  M.R., 

ToiDiff  V.  Spencer,  10  B.  &  C.  145;   Queen's  citing  i>oe  v.  Earl  of  BurUnf/ton,  bB.  &  Adi. 

College,   Oxford  y.  Hallctt,   14  East,  489;  517. 

13  R.  R.  293.  {p)  Doe  d.  Earl  of  Egremont  v.  Stephens, 

(«)  Co.  Lit.  53  a.  6  Q.  B.  208  ;  Cole,  Ejec.  427. 
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to  ordinary  actions  on  the  case  by  the  Limitation  Act,  1623  (21  Jae.  1,  Ch.  XVI.  s.  5. 

(b)  Remedies  for  Waste. 

At  common  law  an  action  for  waste  lay  only  against  tenants  by  the  At  Common 
eiu'tesy,  tenants  in  dower  and  guardians,  whose  estates  were  created  ^^' 
by  act  of  law  {q).  But  tenants  for  life  or  years  had  an  interest  in 
the  land  by  the  act  of  the  lessor,  who  might  and  ought  to  have  pro- 
vided against  waste  by  some  express  covenant  or  condition  ;  and  such 
tenants  were  not  liable  at  common  law  either  for  voluntary  or  per- 
missive waste  {)•). 

The  tStatute  of  Marlebridge  (52  Hen.  3,  e.  23),  s.  2,  enacts  that —       Statute  of 

Farmers  during  their  terms  shall  not  ynake  icaste,  sale  or  exile  (s)  in  ° 

houses,  woods  or  men,  nor  of  anything  belonging  to  the  tenements  that 
they  have  to  farm,  icithoiit  special  licence  had  by  writing  of  covenant, 
making  mention  that  they  may  do  it ;  which  thing  if  they  do  and  thereof 
be  convict,  they  shall  yield  full  damage,  and  shall  be  punished  by  amer- 
ciament grievously. 

The  Statutes  of  Gloucester  (6  Edw.  1)  by  c.  5  enacted  that  a  man  Statutes  of 
should  have  a  writ  of  waste  against  a  tenant  for  term  of  life  or 
years,  and  added  that  "  he  which  shall  be  attainted  of  waste,  shall 
lose  the  thing  which  he  hath  wasted,  and  moreover  shall  recompense 
thrice  so  much  as  the  waste  shall  be  taxed  at."  Eead  by  itself  the 
Statute  of  Gfloucester  plainly  worked  a  forfeiture  of  the  demised 
premises  for  waste,  but  the  abolition  of  the  writ  of  waste,  along  with 
real  actions  generally,  by  the  Eeal  Property  Limitations  Act,  1833 
(3  &  4  Will.  4,  c.  27),  s.  36,  was  generally  considered  to  carry  with 
it  the  abolition  of  the  special  penalties  of  forfeiture  and  treble 
damages  (/)  ;  and  c.  5  of  the  Statutes  of  Gloucester  has  been 
expressly  repealed  by  the  Civil  Procedure  Acts  Ilepeal  Act,  1879 
(42  &  43  Vict.  c.  59). 

Upon  the   two  statutes   two  questions  have  from   time   to   time  Construction 
arisen.      The    first    question   is  whether  permissive  waste  is  within  °  „'^,"^^' 
the  statutes.      It  is  laid  down  expressly  by   Lord  Coke  {n)  that  it  Gowcr. 
is;    and   the    considered  judgment  in   Yellordy  v.   Goiccr  [x],  which 
has  been  said  {y)  to  have  stifled  any  doubt  arising  from  three  cases 
in  the  Common  Pleas  {z),  which  are  there  reviewed,  puts  it  that 

{pp)  See  Lely  and  Aggs's  Agricultural  (.r)   TellowhjY.  Gotcer  {I8b5),  24  L.  J., 

Holdings  at  p.  183.  Ex.    at  p.    298:   11  Ex.  at  p.    294.     In 

iq)   Grccnr  v.  Cole,  2  "Wms.  Saund.  252  ;  Harnett  v.  Mintland  (1847),  16  L.  J.,  Ex. 

Smith,  L.  &  T.  259  (2nd  ed.).  at  p.  136  ;   16  M.  &  W.  at  p.  262,  the  point 

(r)  Countess  of  Shrewkhiinfs  ease,  oQo.'R.  appears  to  have  been  treated  as  an  open 

13  a;  Cro.  EHz.   777,  784;  2  Inst.   145,  one. 

299;  Smith,  L.  &  T.  259  (2ad  ed.).  (.'/)  In  the  notes  to    Greene  v.   Cole,  2 

(«)   ''Vastum,  vendicionem  sen  exiliiun  TVms.  Saunders,  at  p.  646. 

nonfaciant."  {z)   Gibson  v.    ITcUs  (1805),    1    B.   &  P. 

{t)  See  ^Ymiams  on  Real  Property,  31  ;  (N.  R.)  290 ;  8  R.  R.  801 ;  Homev.  Bcnbow, 

3  Steph.  Com.  408.  4   Taunt.    764;    Jones  v.    mU   (1817),    7 

(«)  2  Inst.  145.  Taunt.  392  ;  18  E.  R.  508. 
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"  there  is  no  doiiLt  of  ilio  liability  of  tenants  for  terms  of  years,  for 
they  are  jint  on  the  same  footing  as  tenants  for  life,  both  as  to 
voluntary  and  permissive  waste."  And  although  the  question  has 
been  spoken  of  as  an  open  one  (c/),  there  is  express  authority  that 
tenants  for  years  are  so  liable  ih).  Lord  Coke's  view  {c)  appears 
open  to  question,  on  the  grounds  (1)  that  the  Statute  of  Marlebridgo, 
by  the  words  malic  "waste,  sale  or  exile,"  points  to  positive  acts  only; 

(2)  that  the  special  licence  spoken  of  in  that  statute  points  to  such 
acts  only,  being  inappropriate  to  a  mere   omission  to  repair ;    and 

(3)  that  it  is  unreasonable  to  suppose  that  the  Statutes  of  Gloucester 
Avould  have  prescribed  so  harsh  a  penalty  as  forfeiture  for  such  mere 
omission.  YeUoicJy  v.  Gourr,  however,  would  now  be  probably 
followed  in  a  Court  of  First  Instance  {(/),  and  it  is  submitted  that 
even  in  a  Court  of  Appeal  it  would  be  considered  as  having  been  too 
long  accepted  to  be  now  overruled,  whatever  might  be  the  opinion  of 
a  Court  upon  the  correctness  of  that  judgment.  The  almost  universal 
insertion  of  the  express  covenant  to  repair  in  leases  very  greatly 
diminishes  the  practical  importance  of  the  question  in  the  present 
day ;  but  it  should  be  added  that  the  remedies  upon  the  covenants  in 
a  lease  have  been  construed  as  cumulative  upon  the  remedies  for 
voluntary  waste  (c),  and  that  if  this  construction  and  Yellouiy  v. 
Gotcer  be  correct,  they  would  be  cumulative  upon  the  remedies  for 
permissive  waste  also. 

The  second  question,  which  is  of  greater  practical  importance,  is 
what  tenants  come  withiu  the  statutes.  The  words  of  the  Statute 
of  Marlebridge  are  "farmers  during  their  terms,"  and  of  c.  5  of  the 
Statutes  of  Gloucester  "  him  that  holdeth  for  term  of  life  or  for 
term  of  years." 

A  tenant  at  will  is  not  within  the  statute,  and  therefore  not  liable 
to  an  action  upon  the  statute  for  either  kind  of  waste  (/) ;  although 
if  he  commit  waste,  he  thereby  in  effect  determines  his  tenancy,  and 


[a)  In  Woodhouse  v.  Walh)-  (1880),  5 
Q.  B.  D.  at  p.  407  ;  per  Lush  and  Field,  JJ. ; 
and  in  Barnes  v.  Dow/iii//  (1881),  44  L.  T. 
809  ;  in  which  latter  case  it  was  held  that 
an  iquitallc  estate  gave  no  rijrht  of  action 
against  a  tenant  for  life  for  permissive 
waste.  In  Avis  v.  Keuman  (1889),  41 
Ch.  D.  532,  it  was  hold  by  Kay,  J.,  that 
the  estate  of  a  legal  tenant  for  life  is  not 
liable  for  permissive  waste. 

{b)  Davies  V.  Davies  (1888),  36  W.  R. 
399,  and  p.  6,  ante,  per  Kekewich,  J. 

(c)  ' '  To  doe,  or  make  waste,  in  legaU 
understanding  in  tliis  place,"  says  Lord 
Coke,  in  2  Inst.  145,  commenting  on  the 
Statute  fif  Marlebridgo,  "  includes  as  well 
permissive  waste,  which  is  waste  by  reason 
of  omission,  or  not  doing,  as  for  want  of 
reparation,  as  waste  by  reason  of  com- 


mission, as  to  cut  downe  timber,  trees,  or 
prostrate  houses,  or  the  like  ;  and  the  same 
word  hath  the  Statute  {sic)  of  Gloucester, 
cap.  6,  fjiie  aver  fait  waste,  and  yet  it  is 
understood  as  well  of  passive  as  of  active 
waste,  for  he  that  suffereth  a  house  to 
decay,  which  he  ought  to  repaire,  doth  the 
waste."  These  words  are  said  by  Kay,  J., 
in  AcisY.  Xewmuii,  41  Ch.  D.  at  p.  634, 
only  to  include  permissive  waste  where 
there  is  an  obligation  to  repair. 

{d)  But  see  Avis  v.  Kewjium,  supra,  per 
Kay,  J. 

{e)  Keenly  side  X.  Thornton,  2  W.  B.  1111. 

(/)  Co.  Lit.  57  a ;  Countess  of  Shrews- 
huri/'s  case,  5  Co.  R.  13  a;  Cro.  Eliz.  777, 
784;  Gxbsonv.  Welh,  1  B.  &  P.  (N.  R.), 
290  ;  8  R.  R.  801  ;  Harnrtt  v.  Maitland, 
16  M.  &  W.  254  ;  4  D.  &  L.  545. 
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renders  himself  liable  to  an  action  of   trespass  at  the  suit  of   the  Ch.  XVI.  s.  6. 
landlord  M.                                                                                                      rJ^'^fs 
Tenants  from  year  to  year  are  not  considered  tenants  for  years,  — — — 

^  -'  ^  ,  .  iN  or  Tenant 

but  only  as  tenants  at  will  (subject  and  entitled  to  the  usual  or  tromYeai-to 
agreed  notice  to  quit)  ;  consequently  they  are  not  liable  for  either  ^^^' 
kind  of  waste  under  the  statutes  (//)  ;  although  in  the  absence  of  any 
express  stipulation  as  to  repau's,  &c.  they  are  said  to  be  bound  to  use 
the  premises  in  a  tenantable  and  proper  manner,  and  to  keep  them 
wind  and  water  tight,  and  not  to  commit  tcasfc.  An  "  action  on  the 
case  in  the  nature  of  waste  "  was,  under  the  old  terminology,  said 
to  lie  against  a  tenant  misbehaving  in  this  matter,  and  such  action 
lies  against  a  tenant  holding  over  in  respect  of  acts  of  waste  com- 
mitted after  a  notice  to  quit  (/). 

A  person  who  has  a  life  interest  by  survivorship  cannot  sue  for  Tenant  in 
waste  committed  before  his  life  interest  vested  (/.•).  One  tenant  in  Common,  &c. 
common  cannot  maintain  an  action  on  the  case,  in  the  nature  of 
waste,  against  another  tenant  in  common  (in  possession  of  the  whole, 
having  a  demise  of  the  moiety  from  the  fu'st),  for  cutting  down  trees 
of  proper  age  and  growth  for  being  cut ;  for  it  is  no  hurt  to  the 
inheritance.  If,  however,  the  trees  were  not  fit  to  be  CTit,  he  might 
maintain  such  action  (/).  One  tenant  in  common  cannot  maintain 
against  another  an  action  of  trespass  for  cutting  down  in  due  season 
and  carrying  away  the  whole  produce  of  the  common  property,  viz., 
a  crop  of  hay  (;«).  But  one  tenant  in  common  of  a  close  is  not 
entitled  to  dig  and  carry  away  the  turf,  as  such  act  amounts  to  a 
destruction  of  the  property,  and  therefore  constitutes  an  ouster  («). 

Where  a  farm  was  demised  to  A.  and  B.  jointly,  and  A.  sub-let  joint 
to  C,  and  gave  receipts  for  rent  and  a  notice  to  quit  in  his  name  Tenants. 
alone,  it  was  held  that  A.  and  B.  could  not  maintain  a  joint  action 
against   C.  for   pulling   down   a  shed  which  stood  on  part  of  the 
demised  premises  (o). 

An  action  for  waste  lies,  by  virtue  of  the  Civil  Procedure  Act,  Liabilities  of 
1833  (3  &  4  Will.  4,  c.  42),  s.  2,  against  an  executor  of  a  tenant  for  Executor, 
waste  committed  by  his  testator  within  six  calendar  months  before  his 
death. 

The  measure  of  damages  in  an  action  for  waste  is  tlie  diminution  in  Measure  of 
the  value  of  the  reversion,  less  a  discount  for  immediate  payment  {p),  ^^"4^/^^  ^°^ 

Whitham  v. 

[g)  Lit.  s.  71 ;   Countess  of  Shrewsbury's  {!)  Martin  v.  KuowUi/s,  8  T.  R.  145.          I^crshaw. 

case,  supra.  {n>)  Jacobs  y.  Seward,  L.  R.,  4  C.  P.  328. 

(h)  See  Anworth  v.  Johnson,  5   C.  &  P.  («)    Wilkinson  v.  Haygarth,    12    Q.    B. 

239 ;    Torriano  v.    I'oung,    6    C.    &    P.    8  ;  837. 

Leach  V.  Thomas,  7  C.  .fc  P.  327  ;  Horse/all  [a')  Steel  v.    Western,    7   Moore,    29  ;   24 

V.  Mather,   Holt,   N.   P.  C.   7;   17  R.  R.  R.  R.  682. 

689.  (/))    Whitham   v.     Kershaw    [1886],     16 

(i)  Barchdlv.  Ilnrnsb,/,  1  Camp.  360.  Q.  B.  D.  613;  54  L.  T.    121  ;  34  W.  R. 

{k)  Bacon  v.  Smith,  1  Q,.  B.  345.  S40— C.  A. 
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Ch.  XVI.  s.  0.  but  it  seems  that  in  a  very  gross  case  "  vindictive  damages  "  may  "be 
J^fs'c        o-iven  ((7). 

{Remedies),      o  \i/        ^ 

— \ In  an  action  for  commissive,  or  voluntary,  waste,  the  plaintiff  may 

atrainst  claim  a  writ  of  injunction  against  the  repetition  or  continuance  of  the 

Waste '^^^  injury  complained  of.  It  will  he  desirable  to  indorse  the  writ  of 
summons  accordingly,  if  an  injunction  be  wished  for  (r)  :  but  the 
claim  may  be  added  afterwards  by  leave  of  the  Court  or  a  judge  (.s), 
and  an  injunction  may  be  granted  by  an  interlocutory  order  in  "  any 
case  in  which  it  shall  appear  just  or  convenient "  (/).  Before  the 
Judicature  Act,  such  an  application  was  usually  made  to  the  Court  of 
Chancery  {u).  It  seems  that  where  a  lessee  commits  acts  of  waste, 
for  which  damages  merely  nominal  would  be  given,  the  High  Court 
will  not  grant  an  injunction  against  him,  if  it  appear  that  he  does 
not  contemplate  committing  any  further  waste,  nor  assert  a  right  to 
commit  it  (.r).  The  remedy  by  injunction  is  ordinarily  the  most 
efficient  which  can  be  adopted,  as  it  prevents  that  injury  which,  by 
the  other  remedies,  can  only  be  compensated  for  after  it  is  done. 

A  lessee  will  be  restrained  from  working  mines  by  instroke  from 

adjoining  mines  if  he  has  covenanted  to  sink  a  pit,  and  work  through 

Pullinc  flown   ^]2at  onlv;  but  not  otherwise  iy).      He  will  also  be  restrained  from 

or  altering'  .  .      . 

House.  pulling  down  a  house,  and  building  another  which  the  landlord  objects 

to  (~),  or  from  making  material  alterations  in  a  dwelling-house,  as  by 
changing  it  into  a  shop  or  warehouse  {a)  ;  or  removing  plate-glass 
windows  from  the  shop  or  front  of  the  house  {h)  ;  or  from  throwing 

Ploughing  up  down  inclosures,  or  pulling  down  houses  (c)  ;  or  from  ploughing  up 
meadow  or  pasture  which  has  not  been  ploughed  for  twenty  years  (c/), 
unless  indeed  a  penal  rent  of  so  much  per  acre  is  reserved  {e) .  So  an 
injunction  will  be  granted  to  restrain  a  tenant  from  year  to  year, 
under  notice  to  quit,  as  in  the  case  of  a  lessee  for  a  longer  term, 
from  doing  damage  and  from  removing  crops,  manure,  &c.,  except 
according  to  the  terms  of  his  lease  or  the  custom  of  the  country  (/) . 
An  injunction  has  been  granted  to  restrain  a  tenant  from  year  to 
year,  his  servants,  agents  and  workmen  "  from  pulling  down,  damag- 
ing or  destroying  any  of  the  buildings  upon  the  farm  and  premises  ; 

Cutting  down  and  from  cutting  down,  injuring  or  destroying  any  of  the  timber  or 

[q)  lb.  per  Bowcn,  L.J.  [a)  Douglas  v.    Wifffjim,  Johnson,   Ch. 

\r)  R.  S.  C,  Ord.  II.,  r.   1  :  Appendix  R.  (American),  435  ;    2  Story,  Eq.  Jur. 

(A.),  Part  II.,  Sect.  4.  8.913. 

(s)  R.  S.  C,  Ord.  III.,  r.  2.  (A)  Brockleshury  v.    Mu»n,   "W.    Notes, 

{t)  Judicature  Act,    1873,   s.    25,  sub-  1870,  p.  42  (not  further  reported), 

sect.  8.                                                          ■  {c)  Com.    Dig.    tit.    Chancery   (D.    11)  ; 

(m)  See  Smyth  v.  Carter,  18  Beav.   78  ;  Men/or,   ^r.  of  London  v.  Jfedgrr,   18  Ves. 

Duke  of  Beaufort  v.  Bates,  31  L.  J.,  Ch.  3jj.5' ;  Ilindlei/  v.  Emery,  L.  R.,  1  Eq.  52  ; 

481.  35  L.  J.,  Ch.  6. 

{x)  Dorau  v.  Carroll,  11  Ir.  Ch.  R.  379.  (d)  Cora.  Dig.  tit.  Chancery  (D.  11). 

(y)  Lcivis  y.  FotheryilljLi.'R.,  a  Ch.  At^.  (e)   Wooduard  v.    Gyles,   2  Vern.    119; 

103.  and  see  ante,  p.  444. 

(z)  Smyth  V.  Carter,  18  Boav.  78.  (/)  Onshtv  v. ,  16  Ves.  173. 


Sect.  6. — Fences  and  Party-walls.  687 

other  trees,  timberlike  trees,  bark,  wood  or  underwood,  hedges  or  Ch.  XVI.  s.  5. 
fences  now  standing  upon  the  said  farm  and  premises;  and  from     (pl^Vr\ 

ploughing  up  any  of  the  ancient  meadow,  or  any  of  the  old  pasture  

land  belonging  to  the  said  farm  ;  and  from  sowing  any  part  of  the 
said  farm  and  lands  with  mustard-seed  or  any  other  pernicious  crop  ; 
and  from  removing  off  the  said  farm  and  lands  any  of  the  hay  or 
straw,  dung  or  manure  produced  or  made  thereon  :  and  from  doing 
any  other  waste  or  destruction  to  the  said  farm,  lands  and  premises, 
or  any  part  thereof,"  until,  &e.  ((j).  So  an  injunction  has  boen 
granted  against  ploughing  up  pasture,  where  there  was  only  a 
covenant  to  manage  the  farm  in  a  husbandlike  manner  (/?) .  Also  to 
restrain  a  tenant  from  breaking  up  meadow  for  the  purpose  of 
building,  contrary  to  an  express  covenant  (/).  Also  to  prevent  a 
tenant  from  injuring  fish-ponds  (/<•) ,  or  a  dovecote,  or  fixtures  annexed 
to  and  forming  part  of  the  freehold ;  but  not  articles  commonly  Fixtures. 
called  fixtures  which  are  not  so  annexed  (l),  nor  fixtures  which  the 
tenant  is  entitled  to  remove  during  the  term,  unless  his  lessor  will 
purchase  them  according  to  the  terms  of  the  lease  (m) ;  bat  an 
injunction  has  been  granted  to  restrain  a  tenant  from  removing 
trade  fixtures,  during  the  term,  contrary  to  an  express  covenant  in 
the  lease  (»). 

It  is  well  settled  that  no  injunction  will  be  granted  against  a  tenant  No  Injunction 
for  life  to  restrain  permissive  waste  (o),  and  no  such  injunction  would  p°rmissive^ 
be  granted  against  a  tenant  under  a  landlord.    Nor  would  the  specific  Waste. 
performance  of  a  covenant  to  repair  be  enjoined  {p).     It  is  suggested 
however  that  if  trees  were  wrongly  cut  down  by  a  tenant,  a  mandatory 
injunction  to  plant  new  ones  might  possibly  be  granted. 

U 


Sect.  6. — Fences  and  Parfij-walls. 

Where  there  are  two  adjacent  fields,  separated  by  a  hedge  and  OwTiorsliip  of 
ditch,  the  ditch  prima  facie  belongs  to  the  owner  of  the  field  in  Agricultural 
which  the  hedge  is ;  and  if  there  are  two  ditches,  one  on  each  side 
of  the  hedge,  then  the  ownersliip  of  the  hedge  must  be  ascertained 
by  proving  acts  of  ownership  (</),     The  rule  about  ditching  is  this — 
"No  man  making  a  ditch  can  cut  into  his   neighboui-'s  soil,  but 

{g)  Pratt  v.  Brett,  2  Madd.  62  ;  17  R.  E.  R.  E.  IIG. 

187.  {m)  Rollcston  x.  New,  4  K.  &  J.  640. 

(A)  Bncri/ V.  SloUns,  6  Ves.  328.  [n)  Bidder  v.  Trinidad  Petroleum  Co.    17 

(i)  Ld.  Ore;/  d'^  IFUton  v.  Saxon,  6  Ves.  W.  E.  53.                                                     '' 

106  ;  6  R.  R.  457  ;  Kimpton  v.  Eve,  2  V.  (o)   Powijs  v.  Blagrave,  4  De  Gex    M    & 

&B.  349;   13  R.  R.  116.  G.  448. 

{k)  Earl  Bathurst  v.  Burden,  2  Bro.  C.  {p)  See  Sect.  3  (d),  ante. 

C.  64.  (?)   Gu>/  V.    West,   2  Selw.   N".   P.    1244 

(/)  Kimpton  V.  Eie,  2  V.  &  B.  349  ;  13  (ISth  ed.   ;  Cole,  Ejec.  242,  243. 
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Chap.  XVI. — The  Preservation  of  the  Premises. 


Ch.XVI.s.  G. 
Fences  and 
Tarti/'tcaUs. 


Voivles  V. 
Milkr. 


Ownership  of 
Party-walls. 


usually  ho  cuts  it  to  the  very  extremity  of  his  own  land  ;  he  is  of 
course  hound  to  throw  the  soil  which  he  digs  out  upon  his  own  land, 
and,  often,  if  he  likes  it,  he  plants  a  hedge  u];)on  the  top  of  it ;  there- 
fore, if  he  cuts  afterwards  beyond  the  edge  of  the  ditch,  which  is  the 
extremity  of  his  land,  he  cuts  into  his  neighbour's  land,  and  is  a 
trespasser  "  (r)  :  proof,  therefore,  of  the  ancient  width  of  the  ditch 
is  evidence  that  the  owner's  land  did  not  extend  beyond  the  outer 
edge  thereof  (r).  One  tenant  in  common  of  a  hedge  may  maintain 
trespass  against  his  co-tenant  if  the  latter  grub  it  up ;  but  not  for  a 
mere  clipping  of  the  hedge  (.s) . 

The  common  use  of  a  wall  separating  adjoining  lands  belonging  to 
different  owners  (the  origin  of  which  wall  is  unknown),  is  prima  facie 
evidence  that  the  wall  and  the  land  on  which  it  stands  belong  to  the 
owners  of  those  adjoining  lands,  in  equal  moieties  as  tenants  in 
common.  Where  such  an  ancient  wall  was  pulled  down  by  one  of 
the  two  tenants  in  common,  with  the  intention  of  rebuilding  the 
same,  and  a  new  wall  was  built  of  greater  height  than  the  old  one,  it 
was  held  not  to  be  such  a  total  destruction  of  the  wall  as  to  entitle 
one  of  the  two  tenants  in  common  to  maintain  an  action  of  trespass 
against  the  other  {f).  But  where  a  tenant  in  common  of  a  wall  took 
off  the  coping-stones  and  heightened  it,  and  built  a  washhouse 
against  it,  the  roof  of  which  occupied  the  whole  width  of  the  top  of 
the  wall,  and  also  let  a  stone  into  the  wall,  with  an  inserijotion  on  it 
stating  that  the  wall  and  the  land  on  which  it  stood  belonged  to  him, 
it  was  held,  that  on  these  facts  the  jury  might  find  an  actual  ouster 
of  the  co-tenant  {u).  Where  a  party-wall  was  built  at  the  joint 
expense  of  the  two  adjoining  proprietors,  and  half  its  thickness  stood 
on  the  land  of  each,  the  property  in  the  wall  follows  the  land  on 
whieli  it  stands,  and  the  two  proprietors  are  not  tenants  in  common 
of  the  wall  (.r).  In  contemplation  of  law  such  wall  constitutes  two 
distinct  walls,  and  had  to  be  so  described  under  the  old  system  of 
pleading  (y).  If  a  house  or  office  be  separated  from  other  premises 
by  a  wall,  and  that  wall  belongs  to  the  owner  of  the  house  or  office, 
he  is  of  common  right  bound  to  repair  it ;  and  an  action  will  lie 
against  him  for  any  damages  occasioned  by  his  not  doing  so. 


An   action  for   not   repairing   fences,  whereby   another  party   is 
damaged,  can,  in   ordinary  cases,  only  be   maintained   against   the 


(>•)   Voulcs  V.  Miller,  3  Taunt.  137. 

(.v)    Vot/ccY.  Voyce,  Gow,  201. 

(t)  Culitt  V.  Porter,  8  B.  &  C.  257  ; 
6  L.  J.,  K.  B.  30(5  ;  32  R.  R.  374  ; 
TFiltshire  v.  Sidjord,  Id.  2-9,  n.  ;  Murky 
V.  M'Bcrmott,  8  A.  &  E.  138. 

(m)  Stcdimn  v.  Smith,  8  E.   &  B.  1  ;  26 


L.  J.,  Q.  B.  314  ;  and  see  Doe  d.  Wawn 
V.  Horn,  3  M.  &  W.  333  ;  5  Id.  564. 

{x)  Mifts  V.  Haukim,  5  Taunt.  20;  14 
R.  R.  G95  ;  Tat/lor  v.  SimdaU,  7  Q.  B. 
634  ;  3  D.  iSc  L.'lGl. 

(y)  Murlri/  V.  M'Bcrmott,  8  A.  &  E. 
138,  143  ;  Cole,  Ejec.  242. 
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occupier,    and   not   against   the   owner  of   the   fee,  who   is   not   in  Ch.  XVI.  s.  6. 

possession  (.).  ^  1:;^^:^^. 

It  is  so  notoriously  the  duty  of  the  actual  occupier  of  lands  to  ^^.^j^^^  ^ 
repair  the  fences,  and  so  little  the  duty  of  the  landlord,  that  without  Landlord 
any  agreement  to  that  effect,  the  landlord  may  maintain  an  action  Tenant, 
against  his  tenant  for  not  so  doing,  upon  the  ground  of  the  injury 
done  to  his  inheritance  {a).  If  two  persons  are  possessed  of  adjoin- 
ing closes,  neither  being  under  any  obligation  to  fence,  each  must 
take  care  that  his  cattle  do  not  enter  the  land  of  the  other ;  but  it 
may  be  doubted,  if  two  ]3ersons  have  the  concurrent  possession  of 
land,  for  the  purpose  that  each  may  take  profits  of  a  special  nature, 
and  distinct  from,  but  not  inconsistent  with,  the  right  of  the  other, 
whether  either  one  is  bound  to  guard  against  casual  damage,  which, 
during  and  by  fair  enjoyment  of  his  right,  may  happen  to  the 
other  {b).  A  person  entitled  to  the  minerals  under  the  land  of 
another,  with  licence  to  make  a  shaft  opening  into  it,  is,  in  the 
absence  of  any  stipulation  to  the  contrary,  under  a  legal  obligation 
to  the  owner  of  the  surface  soil  to  fence  the  shaft  so  as  to  prevent 
its  being  a  source  of  danger  to  his  cattle  which  may  be  upon  it,  and  is 
liable  to  an  action  for  injury  occurring  to  those  cattle  for  want  of  such 
fencing  (c).  Where  the  owner  of  two  adjoining  closes  (A.  and  B.) 
separated  by  a  fence  and  gate,  which  had  always  been  repaired  by 
the  occupier  of  B.,  sold  A.  to  the  plaintiff,  and  two  years  afterwards 
sold  B.  to  the  defendant ;  it  was  held,  that  the  latter  was  not  bound 
to  repair  the  gate,  unless  he  or  his  vendor  had  made  some  specific 
bargain  with  the  plaintiff  to  that  effect;  and  that  the  doing  of 
occasional  repairs  was  not  evidence  of  such  bargain  [d). 

A  tenant  is  obliged  to  preserve  the  boundaries  of  the  land  demised  Tenant  must 
to  him,  and  if  he  permit  them  to  be  destroyed,  so  that  his  land-  Boundaries 
lord's  land  cannot  be  distino-uished  from  his  own,  he  must  either  o±  Land 

ClGiniSGCl. 

restore  the  land  specifically,  or  give  other  land  of  equal  value  in  spikev. 
lieu  {e)  ;  and  this  obligation  is  not  merely  to  leave  the  boundary  Unrding. 
distinct  at  the  end  of  the  term,  but  to  keep  it  distinct  dming  the 
term,  the  Court  having  jurisdiction  during  the  term  to  ascertain  the 
boundary  if  the  tenant  has  confused  it  (/),  and  the  obligation  extends 
to  cases  where  there  are  several  co-lessees  {g). 

(s)  Cheetham  v.  Uampson  (1791),  4  T.  R.  {d)  Boyle  v.  TamJyn,  6  B.  &  C.  329  ;  5 

318  ;  2  R.  R.  397  ;  Russell  y.  Shenton,  3  L.  J.,  K.  B.  134  ;  30  R.  R.  343. 
Q   B.  449.     See  post,  Ch.  XIX.  (g)  Att.-Gen.  v.  FuUcrtou,   2  V.   &  B. 

(«)    Cheeiliaui  v.  Hanipson,  4  T.  R.  319  ;  963  •    13  R.  R.  76. 
2  R.  R.  397,  per  Lord  Kenyon,  C.J.  ;  and  ,/•>    e  ■/        rr    j-     mo-o\  t  ni,  ■!->  o«-i 

see  UhifJieldY.  Tfeedoii,  2  Chit.  R.  bSa.  attjov,   ■^o'?  •   ■?«  T    t   "qJ;  •   or  tv  t? 

(o)   Churchill  y.  I, vans,  1  launt.  529     10  .oa     •     j.r,-  j  T      i.    n 

R   R  600  420;  m  this  case  a  relerence  was  directed 

'i„\'t,    '  TT^TT  n         ti    A  -D    t  o        to  Chambers  to  ascertain  the  boundaries. 

[c]  in  re  If-  illiams  v.  Groucott,  4  B.  &  S. 

149  ;  32  L.  J.,  Q.  B.  239.  (-7)    TFillis  v.  Farkimo)>,  1  Swanst.  49. 

L.T.  41 
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OlIAl'.  XYI.— TlIK  PrvESERVATTON  OF  THE  PREMISES. 


Ca.  XVI.s.  6.       A  person  has  no  right  to  undermine  a  party -wall  between  his  own 
Foicrs  and     house,  which  he  has  pulled  down,  and  his  neighbour's,  unless  it  can 

—. —  bo  done  witliout  injury  to  his  neighbour  s  house  ;  even  although  it  is 

of  rarty-wafl.  doubtful  whether  the  interests  of  the  parties  in  the  wall  are  several 
or  whether  they  are  tenants  in  common  of  it  (//).  To  an  action  of 
covenant  for  non-repair  of  a  messuage,  the  defendant  may  plead  per- 
formance, except  as  to  the  repairs  of  a  party-wall,  and  that  those 
were  rendered  necessary  and  were  done  under  14  Grco.  3,  c.  78,  and 
did  not  become  necessary  by  the  defendant's  default,  and  that  the 
defendant  was  not  the  owner  of  the  improved  rent  (/), 

Although  a  tenant  from  year  to  year  is  not  bound  to  put  the 
premises  into  repair,  he  is  not,  on  the  other  hand,  at  liberty  to  do 
anything  which  amounts  to  waste,  or  to  a  breach  of  the  rules  of  good 
husbandry ;  he  is  not  therefore,  entitled  to  cut  and  sell  hedgerows,  or, 
at  least,  not  without  making  up  the  hedges  and  fences  according  to 
the  com'se  of  good  husbandry.  If  there  be  a  quickset  fence  of  white 
thorn,  and  the  tenant  stub  it  up  or  suffer  it  to  be  destroyed,  that  is 
destruction;  but  cutting  quickset  hedges  is  not  waste,  but  "rather 
good  husbandry,  because  they  will  grow  the  better  "  (/'). 


Waste  and 
Destruction 
of  Fences. 


Definition  of 
"Timber." 


By  the 

Custom  of  the 
Country. 


Sect.  7.— Trees  and  Timber  (J). 
(a)    What  is  Timber. 

By  the  term  timber  is  meant  properly  such  trees  only  as  are  fit  to 
be  used  in  building  and  repairing  houses ;  thus,  oak,  ash,  and  elm 
trees  are  considered  timber  in  all  places,  and  under  whatsoever 
circumstances  they  are  grown  {m) .  But  only  trees  of  not  less  than 
six  inches  in  diameter  or  two  feet  girth  (allowing  for  irregularities  of 
shape)  appear  to  be  reckoned  or  considered  as  "  timber  "  («). 

Many  descriptions  of  trees,  which  are  not  generally  considered  as 
timber,  are  so  in  some  places  by  the  custom  of  the  country,  being 
there  used  for  the  purpose  of  building ;  thus  it  has  been  laid  down 
that  horse-chestnuts,  limes,  birch,  beecli,  asp,  walnut  trees,  and  the 
like,  may  under  such  circumstances  be  deemed  timber,  and  are 
therefore  protected  by  tlie  law  as  such  (o) .  It  has  been  determined 
that  in  the  county  of  York  birch  trees  are  timber,  because  they  are 


(A)  Bradhrc  v.  Gov/ynors  of  C'/irist^s 
Hospital,  4  M.  &  G.  7U  ;  2  Dowl.,  N.  S. 
164. 

(»)  2Ioore  v.  Clark,  5  Taunt.  90. 

(/>•)   Gage  V.  Smith,  Godb.  209. 

(J)  As  to  the  Law  of  Trees  and  Woods 


generally,  see  an  excellent  Treatise  by 
R.  D.  Craig,  Q.C.  (186G,  Maxwell). 

(w)  Co.  Lit.  o3  a ;  Craig  on  Trees  and 
Woods,  11. 

(«)    Whiitij  V.  Ld.  Dillon,  2  F.  &  F.  67. 

[u)  Buhe  ofChandos  v.  Talbot,  2  P.  Wins. 
GOG  ;  Falmer's  case,  Co.  Lit.  63  a,  note  (10). 
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used  in  that  county  for  building  slieep-liouses,  cottages,  and  sucli  Cn.  XVI.  s.  7. 
mean  buildings  (p)  :  and  it  would  seem  that  in  Hampshii-e  willows      ^'fimhef 
have  been  considered  as  timber  by  the  custom   of    the  country  {q).       ^JT'^^^i^ 

•^  PI  Timber). 

Where  beech  is  admitted  to  be  timber  by  the  custom  of  the  country,  

the  general  rule  of  law  applicable  to  timber  trees  in  general  attaches 
upon  it,  so  as  to  give  it  the  properties  and  privileges  of  timber  at 
twenty  years'  growth ;  and  therefore  upon  an  issue  whether  certain 
beech  trees  in  the  county  of  Bucks  were  or  were  not  timber  according 
to  the  custom  of  the  country,  the  inquiry  is  confined  to  the  nature  of 
the  wood  and  the  period  of  its  growth,  whether  of  twenty  years ;  and 
no  evidence  can  be  received  to  qualify  its  character  of  timber  by 
showing  that  it  was  not  deemed  to  be  such  in  the  county  unless  the 
tree  contained  ten  feet  of  solid  wood  (r) .  But  beech  trees  of  thirty 
years'  growth  might  be  cut  and  managed  as  "  saleable  underwood," 
so  as  to  render  them  liable  to  poor  rates  under  the  Poor  Eelief  Act, 
1601  (43  Eliz.  c.  2)  («). 

Although  pollards  have  been  said  not  to  be  timber  {t),  yet  Lord  Pollards. 
King  inclined   to  think  them   timber,    provided  their   bodies  were 
sound  and  good ;  and  in  an  action  to  recover  the  value  of  pollards 
under  the  description  of  timber  and  timberlike  trees,  the  plaintiff 
recovered  a  verdict  {ii) . 

(b)  Implied  RiyJits  as  to  Trees. 

The  property  in  trees  is  vested  in  the  owner  of  the  inheritance  of  Trees  belou.!^ 
the  land  upon  which  they  grow ;  for  the  property  in  trees,  or  of  that  gugjj'^g  ^^^  ' 
which  is  likely  to  become  timber,  is  in  the  landlord,  and  the  property  Tenant. 
in  bushes  in  the  tenant,  even  when  ih.ey  are  cut  down  by  a  stranger  {.r) . 
If  the  tree  grow  near  the  cpnfines  of  the  land  of  two  parties,  so  that 
the  roots  extend   into  the  soil   of   each,   the   property  in   the   tree 
belongs  to  the  owner  of  that  land  in  which  the  tree  was  first  sown  or 
planted  (y),  but  formerly  the  parties  in  such  a  case  were  held  to  be 
tenants  in  common  (z).     A  farmer  who  raises  young  fruit  trees  on 
the  demised  land,  for  filling  up  the  orchards,  is  not  entitled  to  sell 

{p)  Countess  of  Cumberland's  case,  "M-Ooie,  the  rateability  of  plantations  under  that 

813.  Act,  see  Ch.  XV.,  Sect.  5,  ante. 

(q)  Lariftchl  V.  Coirper,  1  Wood,  Ex.  R.  (0  Plowd.    470  ;    Craig   on  Trees   and 

Z2,Q;   Gruffly  y.  Fn,dar,-Ko-b.2U.  Woods,    12,    13;    Thtllips  y.    Smii/,,    14 

i\    jI  r-  j         in    -p    +     Atr  M.  &W.  589. 

(;•)  ^f>-n/  V.    ^•'■'/'«-,    10    East,    446  ,  ^^^^  ^^^^^^^^^  ^_  j^^.j.      g^^j^  g^^_  ^^^^ 

I>'<j-e   of  Ghandos  v.    Talbot,    2    P.    Wms         ^5^3^    ^^^_  Macdonald,   C.B.  ;   Chanmnr. 

606 ;  Co.  Lit.  o3  ;    Oraiar   on    irees   and  t,  ,  i    e.  n    c.  n   cn-i 

■yy    '  1      , .                 '            °  Tatch,  5  ±5.  (V  O.  b'Jo. 

VVooas,  H.  ^_j.^   Berriman  v.  Peacock,  9  Bing.  384. 

(«)  Lord  Fitzhardwffe  y.  Frilchett,  SB.  &;  {>/)  Holdrr  v.  Coatcs,  Moo.   &  "M.    112; 

S.  216  ;  L.  R.,  2  Q.  B.   135  ;  36  L.  J.,  31  R.  R.  224. 

M.  C.  49.     The  provisions  of  the  Act  of  [z)    Watrrman  y.    Soprr,    1    Ld.    Raym. 

Elizabeth,  as  to  saleable  underwoods,  are  737  ;  Ma>,ters  v.  Pollie,  2  Roll.  Rep.  141 ; 

repealed  by  the  Rating  Act,  1874.     As  to  Amu.,  Id.  255. 

44  (2) 
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Cn.XVI.s.  7. 

Trees  and 

Timber 

(r»iplieil 

Bights  as  to). 


Windfalls. 


Herlakenden'' s 
case. 


them  ;  but  it  is  otherwise  of  a  nurseryman  by  trade  {(t).  Therefore 
a  nurseryman,  who  has  planted  fruit  trees  in  the  way  of  his  trade, 
may  remove  them,  if  not  of  larger  growth  than  could  be  dealt  with 
in  his  trade,  even  though  they  are  producing  fruit  {b) .  A  tenant, 
not  being  a  gardener,  cannot  remove  a  border  of  box  planted  on  the 
demised  premises  by  himself,  unless  by  special  agreement  with  his 
landlord  (c) .  A  tenant  of  a  garden  may  not  plough  up  and  destroy 
the  strawberry  beds,  althougli  he  paid  the  preceding  tenant  for 
them  {d). 

Windfalls  of  sound  timber  trees  belong  to  the  landlord,  but  wind- 
falls of  trees  which  are  not  timber,  and  of  decayed  timber  trees, 
belong  to  the  tenant  (e).  The  same  rule  will  apply  to  trees  severed 
by  the  act  of  a  trespasser. 


Exceptions 
and  Reserva- 
tions of 
Trees,  &c. 


Construction 
of  Covenants 
as  to  Trees, 
&c. 


Orchard. 


Timber  Sap- 
lings and 
Underwood. 


(c)  Express  Contracts  as  to  Trees. 

The  effect  and  construction  of  exceptions  and  reservations  (in  a 
demise)  of  trees,  &e.,  have  been  abeady  considered  (,/).  Woods, 
which  were  excepted  out  of  the  lease,  but  subsequently  granted  by 
the  lessor  to  the  lessee,  have  been  held  not  to  pass  by  an  assignment 
of  the  lease  {g). 

A  covenant  not  to  remove  or  grub  up  trees  is  broken  by  removing 
trees  from  one  part  of  the  premises  to  another  :  and  so  it  is  by  taking 
away  trees,  even  if  the  lessee  plant  a  greater  quantity  than  he  takes 
away,  unless  those  taken  away  were  dead  (/^).  A  covenant  to  keep 
all  the  trees  standing  in  an  orchard,  whole  and  undefaced,  "  reason- 
able use  and  wear  only  excepted,"  is  not  broken  by  cutting  down 
trees  past  bearing,  provided  the  landlord  is  likely  to  get  back  the 
premises  at  the  end  of  the  term  in  an  improved  condition  (?)  ;  but 
a  covenant  to  leave  all  the  timber  which  is  growing  on  the  land  when 
the  lessee  took  it,  is  broken  if,  at  the  end  of  the  term,  he  cut  it  down, 
but  leave  it  there,  for  that  would  be  defeating  the  intent  of  the  cove- 
nant, although  a  literal  performance  of  it. 

A  lease  was  granted  of  a  farm,  and  quarries  of  stone  thereon,  with 
liberty  to  work  the  quarries ;  out  of  this  demise  were  reserved  timber 


{a)  IVyndJiam  v.  Way,  4  Taunt.  316  ; 
13  R.  R.  607  ;  Teuton  v.  Robart,  2  East, 
90  ;  6  R.  R.  376. 

(i)  Warden  v.  Usher,  3  Scott,  N.  R. 
508. 

(c)  Empson  v.  Sodeii,  4  B.  &  Adol.  655.- 

(V)    Wetherellv.  Howells,  1  Camp.  227. 

{e)  Herlalcenden'' s  case,  4  Coke,  62 ; 
C'oitiitcss  of  Shrewsburif  s  case,  Moore,  812. 
And  see  Chainion  v.  Tafch,  5  B.  &  C.  897. 
In  that  case  a  lessor  during  the  temi  cut 
down  some  oak  pollards  which  were  unfit 


for  timber,  and  it  was  held  that  as  a 
tenant  for  life  or  years  would  have  been 
entitled  to  them,  if  they  had  been  blown 
down,  the  lessor  could  not,  by  wrongful 
severance,  acquire  any  right  to  them. 

(/■)  Ante,  p.  202;  see  also  Smith, 
L.  &  T.  133—136  (2nd  ed.). 

iff)  Godb.  188. 

(//)  Doe  d.  Wethercll  v.  Bird,  6  C.  k  P. 
195  ;  2  N.  &  M.  285. 

(J)  T)oe  d.  Jones  v.  Crouch,  2  Camp.  449. 
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saplings  and  un(le^^yood  growing  on  the  premises:  there  was  a  cove-  Cn.XVl. s.  7. 
nant  not  to  commit  waste  hy  cuttinj::  down  saplings  or  underwood  :  it      Trees  ami 

•^  o  1        o  limber 

was  held  that  the  cutting  down  saplings  and  underwood  for  the  neces-  {Express  Con- 

sary  pm-pose  of  working  a  quarry  on  the  premises  was  no  breach  of  ^ 

the  covenant,  there  being  no  excess  of  the  right  that  it  was  intended 
the  tenant  should  exercise  (A-),  "Where  there  was  a  liberty  in  a  lease, 
for  the  lessee  to  cut  down  and  dispose  of  all  timber  and  coppice,  and 
also  a  proviso  to  give  notice  in  writing  to  the  lessor  of  his  intention, 
that  the  latter  might  have  the  option  of  pm^chasing ;  and  the  lessee 
gave  a  bona  fide  notice,  and  the  lessor  disclaimed  any  intention  of 
purchasing ;  it  was  held  that  the  lessee  might  afterwards  proceed  to 
cut  down  the  whole,  without  giving  a  fresh  notice,  at  such  seasons 
as  suited  his  convenience,  even  though  the  lessor  had  in  the  meantime 
parted  with  his  interest  to  another  (/). 

(d)    Waste  as  to  Trees. 

A  tenant  who  is  answerable  for  waste  only,  may  cut  down  trees  for  For  what 
the  purposes  of  reparation  without  committing  waste,  either  where  ^^^y  te^cut 
the  damage  has  accrued  during  the  time  of  his  being  in  possession,  without 
in  the  ordinary  course  of  decay,  or  where  the  premises  were  ruinous 
at  the  time  he  entered ;  but  if  the  decay  happened  by  his  default,  to 
cut  down  trees  to  do  the  repair  would  be  waste.      And  if  a  tenant 
ha\ing  cut  down  trees  for  reparations,  sell  them,  and  afterwards  buy 
them  again  and  employ  them  about  necessary  reparations,  it  is  waste 
by  the  sale  {in)  :  so,  although  he  cut  for  repairs,  if  upon  turning  out 
unfit  they  are  exchanged  for  others  which  are  so  applied  (n).      But 
the   tenant   may   not   cut   timber   for  repairs  which  his   lessor  has 
covenanted  to  do  (o).     It  is  not  waste  for  a  tenant  to  cut  timber  for 
necessary  botes  ( p) . 

Cutting  down,  destroying,  or  topping  all  trees  which  are  timber  what  Acts 
either  by  the  general  law  or  by  the  particular  custom  of  the  country,  w.j°g^*  *° 
is  waste ;  so  is  the  doing  of  any  act  which  has  the  eifect  of  causing 
a  decay  of  the  wood ;  and  cutting  down  willows,  beech,  birch,  ash, 
maple,  or  any  trees  of  that  description,  which,  though  not  tuuber, 
afford  a  defence  or  shelter  for  the  house,  has  been  considered  destruc- 
tion. Upon  the  same  principle,  cutting  down  or  destroying  fruit- 
trees  growing  in  the  garden  or  orchard  is  waste :  but  if  such  trees 
grow  upon  any  of  the  groimd  which  the  tenant  holds  out  of  the 

(/.)  Do"  d.  Rofjo-s  V.  Price,  8  C.  B.  894.  33  R.  R.  588. 

(/)  Goodtlile  d.  Luxmore  v.    Simile,    16  (o)  Com.  Dig.  Pleader  (3  O.),  14. 

East,  87;   14  R.  R.  305.  [p)  Com.    Dig.    Pleader    (3    M.),    12: 

{m)  Co.  Lit.  53,  220.  Co.   Lit.    53  ;    Hob.   234  ;    Fitz.   N.   B. 

{}>)  Siiinnoiis   V.   Norton,    7    Biiig.   G40  ;  59  (N.)  ;  Archdeacon  v.  Jcnner,  Cro.  Eliz. 

5  Moore  &  Payne,  645  :  9  L.  J.,  C.  P.  185  :  604. 
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Trees. 


Cu.XVI.s.  7.  garden  or  orchard,  it  is  not  waste  {<]) ;  and  it  has  been  haid  down,  that 

'^Tnlht'f     suffering  the  germins,  or  young  shoots  springing  from  trees  which 

{Waste  as  to).  j^f^yQ  i^gg^  felled,  to  be  destroyed,  is  waste  (>•)  ;  and  that  if  it  be  done 

Cutting  down  after  previous  waste  in  felling  the  trees,  is  double  waste  (.s).     Cutting 

down  willows  and  leaving  the  shoots  to  shoot  afresh,  has  been  held 

not  to  bo  waste,  unless  they  are  a  shelter  to  the  house  or  a  support  to 

the  bank  of  a  stream  (/) .      In  most  places  tenants  may  cut  all  trees, 

whether  timber  or  underwood,  which  have,  under  the  denomination 

of  seasonable  wood  or  sylva  ca3dua,  been  cut  within  twenty  years, 

without  being  guilty  of  waste  {ii) .     The  cutting  of  hornbeams,  hazels, 

willows,  sallows,  though  of  forty  years'  growth,  is  not  waste,  because 

they  will  never  become  timber  {x).      In  some  counties,  especially  in 

Kent,  they  are  in  the  habit  of  cutting  down  wood  as  underwood,  at 

twenty-six,  twenty-eight,  or  thirty  years,  and  which,  if  allowed  to 

grow,  would  become  valuable  timber. 

Waste  can  only  be  committed  of  the  thing  demised,  and  therefore 
if  trees  be  excepted  out  of  a  demise,  waste  cannot  be  committed  by 
cutting  them  down  ;  and  ejectment  cannot  be  maintained  as  for  waste 
thereby  committed  in  or  upon  the  demised  premises  (//). 


No  "Waste  by 
cuttinor  down 
Excepted 
Trees. 


Meanirg  of 
"Fixtures." 


Sect.  8. — Fixtures  (z). 

(a)   Gene  rail//. 

The  word  "fixtures"  is  used  by  different  writers  to  express  different 
meanings,  but  it  is  always  applied  to  articles  of  a  personal  nature 
which  have  been  affixed  to  land  (a).  It  is  a  modern  word,  and  is  not 
to  be  found  in  the  Termes  de  la  Ley  {b).  In  its  most  extensive  sense 
it  means  anything  annexed  to  the  freehold  in  such  a  manner  as  to 
become  parcel  of  it.  But  as  between  landlord  and  tenant  it  has 
generally  a  more  confined  meaning  (c),  and  may  be  divided  into — 


(rj)  Co.  Lit.  63  a  ;  Id.  note  (6). 

(r)  2  Roll.  Abr.  825  ;  Gaffe  v.  Smith, 
Godb.  210. 

(s)  Fitz.  N.  B.  59. 

{t)  PhUlips  V.  Smith,  14  M.  &  W.  589. 

(«)  Godb.  4  ;  2  Roll.  Abr.  815. 

{x)  Godb.  4,  pi.  G. 

(y)  Goodright  d.  Peters  v.  Vivian,  8 
East,  190  ;  see  also  Doe  d.  Morjers  v.  Trice, 
8  C.  B.  894,  in  -which  it  was  held  upon 
the  construction  of  a  lease  of  a  fann  with 
quarries,  trees  being  excepted,  and  the 
lessee  covenanting  not  to  commit  waste  by 
cutting  them  down,  that  the  lessee  might 
cut  down  reasonably  for  quan-ying. 

(z)  The  law  of  fixtures  generally,  not 
only  as  between  landlord  and  tenant,  but 


also  as  between  other  persons,  is  most  ably 
treated  of  in  Amos  &  Ferard  on  Fixtures 
(3rd  ed.,  a.d.  1883).  See  also  Brown  on 
Fixtures  (3rd  ed.,  a.d.  187  J),  Herbert  on 
the  Law  of  Fixtures  and  Repairs  as  be- 
tween Landlord  and  Tenant  (a.d.  1898)  ; 
and  the  notes  to  Elwcs  v.  Mawe  (3  East, 
38  ;  6  R.  R.  523)  in  2  Sm.  L.  C. 

(rt)  Amos  &  F.  1 ;  Co.  Lit.  53  a. 

[b)  Wiltshire  v.  Cottrell,  1  E.  &  B.  674  ; 
Shrcn  V.  Richie,  5  M.  &  W!  175  ;  Elliott  v. 
Bishop,  10  Exch.  507. 

(e)  Hallen  v.  liini'ler,  1  C,  M.  &  R.  266  ; 
40  R.  R.  551  ;  Elliott  v.  Bishop,  10  Exch. 
508  ;  Ex  parte  Barclay,  5  De  Gex,  M.  & 
G.  403:  25  L.  J.,  Bk!  1. 


Sect.  8. — Fixtures  (Gteneral  Definition  of).  G95 

1.  Tenant's  fixtures;  2.  Landlord's  fixtures.      "Tenant's  fixtures"  Cn.XVI.s.8. 
are  personal  chattels  annexed  to  the  freehold  by  the  tenant  duriuo-  ,^^^^^'"'^i  ^ 

,  {General  Befi- 

tne  term,  either  for  the  purposes  of  his  trade  (p.  700),  or  for  mere     nitionof). 
ornament  and  convenience  (p.  702),  and  which  he  has  a  right  to  sever  "Tenant's 
and  remove  during  the  term,  in  the  absence  of  any  express  stipulation  ^^^t^^^^s." 
(sect.  8  (6)),  or  local  custom  to  the  contrary.     "Landlord's  filtm-es"  "Landlord's 
are  those  put  up  by  the  landlord  before  or  during  the  term  or  by  any  ^^^^^^'®^-" 
previous  owner  or  tenant,  or  by  any  other  person.     The  term  also 
includes  such  fixtures  put  up  by  the  tenant  duiing  the  term  as  the 
tenant  has  no  right  to  remove.     All  these  constitute  part  of  the 
freehold,  and  also  part  of  the  premises  demised.     In  a  more  confined 
sense  "  landlord's  fixtures "  mean  those  fixtures  which  are  on  the 
premises  at  the  time  of  the  lease,  and  are  demised  therewith,  and  are 
usually  specified  in  a  schedule  to  the  lease  or  agreement,  to  which 
may  be  added  such  erections  and  fixtures  subsequently  added  by  the 
tenant  which  he  is  not  entitled  to  remove  during  the  term. 

Sometimes  machinery  and  other  articles,  and  even  buildings,  may  Examples. 
be  so  erected  as  not  to  be  let  into  the  soil,  or  annexed  to  it  or  to  any 
building  in  such  a  manner  as  to  become  part  of  the  freehold,  or  to 
lose  theu'  chattel  character.  Barns,  granaries,  sheds,  or  mills  erected  Bams,  &c. 
upon  blocks,  rollers,  pattens,  pillars,  or  plates,  resting  on  brickwork, 
but  not  affixed  to  the  freehold  by  being  let  into  it,  or  united  to  it  by 
mortar,  nails,  or  otherwise,  are  not  considered  as  fixtures,  but  only  as 
chattels,  and  may  be  removed  by  a  tenant  dm-ing  his  term,  notwith- 
standing they  have  sunk  into  the  ground  by  theu'  own  weight  ((/) . 
But  a  wooden  windmill  resting  by  its  weight  on  a  brick  foundation 
does  not  constitute  part  of  the  freehold  {e).  So  a  wooden  barn  erected  Barns. 
by  a  tenant  on  a  foundation  of  brick  and  stone  let  into  the  ground, 
but  the  barn  resting  upon  it  by  weight  alone,  is  a  mere  chattel  remov- 
able by  the  tenant  on  the  expiration  of  his  term,  and  for  which  he 
may  afterwards  maintain  trover  (/) .  So  sheds  or  buildings  called 
Dutch  barns,  having  a  foundation  of  brickwork  in  the  ground,  and 
uprights  fixed  in  and  rising  from  the  brickwork,  and  supporting  the 
roof  which  was  composed  of  tiles,  and  the  sides  open,  have  been  held 
removable  (^),  and  so  has  a  iriniish  Jwuse  having  a  brick  foundation  let 
into  the  ground,  and  a  chimney  belonging  to  it,  upon  which  a  super- 
structure of  wood  used  as  a  varnish  manufactory,  but  merely  placed 
upon  a  wooden  plate  laid  upon  the  brick  foundation  (//),  and  a  wooden 
stable  standing  upon  blocks  and  rollers,  or  a  shed  standing  upon 

{(1)  Huntley  v.  Eusscll,  13  Q.  B.  572.  510. 

(c)  Hex  V.    Oflri/,   1  B.    &  Ad.    IGl  ;   9  {//)  Dean  \.  Allah!/,  3  EsTp.  11;  cited  in 

L.  J.,  M.  C.  11 ;  35  E.  R.  258.  Mwes  v.  Mawe,  3  East,  47  ;  6  E.  E.  523. 

(/)    Wa>i>ib)-o)igh  V.  Maton,  4   A.    &  E.  (/;)  Ptwi'ow  v.  T^oiar^  (1801),  4  Esp.  33  ;   2 

884  ;  5  L.  J.  (N.  S.),  K.  B.  150  ;  43  E.  E.  East,  88  ;  Amos  &  F.  60  ;  6  E.  E.  376. 


096  Chap.  XVI. — The  Presehvatiok  of  the  Pbemises. 

Ch.  XVI.  s.  8.  brickwork  let  into  the  ground  (/) .     Stills  set  in  brickwork  have  been 

Firtures      considered  as  fixed  to  the  freehold,  though  vats  supported  by  and 

nition  of),     resting  on  brickwork  and  timber,  but  not  fixed,  in  the  ground,  were 

Stills.  iiot  (^'0'      Iron   salt-pans   fixed  with   mortar  to  a   brick   floor,  with 

Salt-pans.  furnaces  under  them,  may  be  removed  by  the  lessees  of  salt 
springs  (/)  ;  but  where  a  lessee  of  salt  springs  was  to  pay  rent 
according  to  the  number  of  pans,  and  he  covenanted  to  deliver  up 
all  icorl^s  erected  or  to  be  erected  at  the  end  of  the  term  ;  it  was  held 
that  he  could  not  remove  iron  salt-pans  though  merely  resting  on 
brickwork,  and  having  iron  rings  in  their  sides,  by  which  they  were 
occasionally  lifted  up  to  be  repaired  {m).  Where  certain  jibs,  being 
parts  of  a  machine,  had  been  put  up  by  the  tenant  during  his  term, 
and  were  capable  of  being  removed  without  either  injuring  the  other 
parts  of  the  machine  or  the  building,  and  had  been  usually  valued 
between  the  outgoing  and  incoming  tenant ;  it  was  held  that  these 
were  the  goods  and  chattels  of  the  outgoing  tenant,  for  which  he 
might  maintain  trover  (») .  In  all  cases  of  this  description,  what- 
ever may  be  the  magnitude,  or  however  substantial  the  nature  of 
the  erection,  still,  if  it  is  so  constructed  as  not  to  be  actually 
fastened  to  or  let  into  the  freehold,  the  tenant  may  always  remove 
it,   because    the    law   considers    it   as  a  mere   loose   and   moveable 

Conservatory,  chattel  (o).  But  a  conservatory  erected  on  a  brick  foundation, 
afiixed  to  and  communicating  with  rooms  in  a  dwelling-house  by 
windows  and  doors,  cannot  be  removed  by  a  tenant  for  years  who 
erected  it  during  his  tenancy  [p).  So  a  i-cranda,  the  lower  part  of 
which  is  attached  to  posts  fixed  in  the  ground,  cannot  be  removed  [q). 
Nor  greenhouses  built  in  a  garden,  and  constructed  of  wooden 
frames  fixed  with  mortar  to  foundation  walls  of  brickwork  (r) ,  Nor 
a  boiler  built  into  the  masonry  of  a  greenhouse  ;  but  it  is  otherwise 
with  respect  to  the  joipes  of  a  heating  apparatus  connected  with  the 
boiler  by  screws  {r) .  Gasaliers  fixed  to  gas  pipes  cannot  be  removed  ; 
or,  at  all  events,  will  pass  by  an  assignment  of  the  lease  with  all 
fixtures,  &c.  (s).     It  has  been  decided  that  an  outgoing  tenant  has 

(i)  Fitzhcrbert  v.  Shaw,  1  H.  Blac.  258.  (o)  mUaivell v.  Eastwood  (1850),  20 L.  J., 

In  Martin  v.  Hoe,  7  E.  &  B.  237,  a  rector  Ex.  154  ;  6  Ex.  312  ;  Huntlrij  v.  RmscU, 

was    held   entitled  to   remove  hothouses  13  Q.  B.  572  ;    Wood  v.  lEcintf,  8  Q.  B. 

without  inciin-ing  liability  for  dilapida-  913  ;    Wanfihrough   v.  Matoi/,    4   A.  &  E. 

tions.  884  ;  Martin  v.  Hoe,  7  E.  &  B.  237  ;  Parsons 

{k)  Horn  v.  Balrr,  9  East,  215  ;  9  R.  E,.  v.  Hind,  14  W.  R.  860. 

541  ;  but  sec  Trapped  y.  Barter,  2  C.  &-M.  (^)  Bucldand  v.  BtdtcrJicU,  2  Brod.  & 

153;  cited  6  Exch.  313.  p,.   54;  22   R.  R.  649;  and  see  West  v. 

{I)  Laivton  v.  Salmon,  1  H.  Blac.  259,  n. ;  BlaJcewaij,  2  M.  &  G.  729  ;  9  Dowl.  846. 

i'\    r-   .1'  f   ir      J?  7  7         i-,i    n  n  (q)  Penrii  V.  Brown,  2  Stark.   403;  20 

[m)  Lurl  of  Mansfield  v.  Blackburn,   0  -d    t>    -ak 

Bing.  N.  C.  426.  K.  K.  /05. 

(m)  Davis  V.  Jones,  2  B.  &  A.  165  ;  20  ('")  Jenkins  v.  Gcthing,  2  Johns.   &  H. 

R.  R.  396  ;  Sunderland  v.  Newton,  3  Sim.  ^20. 
450  ;  30  R.  R.  186.  (.s)  Seivell  v.  Angersiein,  18  L.  T.  300. 
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no  right  to  remove  pillars  of  brick  and  mortar  huUt  on  a  dairy  floor  Ch.  XVI.  s.  s. 
to  hold  pans,  although  such  pillars  are  not  let  into  the  ground  (!').  ((y^^^;'!^7j)«^. 
It  is  necessary,  in  order  to  constitute  a  fixtiu'e,  that  the  article  in  mtionof). 
question  should  be  let  into  or  united  to  the  land,  or  to  some 
substance  previously  connected  with  the  land.  It  is  not  enough 
that  it  has  been  laid  upon  the  land,  and  brought  into  contact  with 
it ;  something  more  than  mere  juxtaposition  is  required ;  as,  that 
the  soil  shall  have  been  displaced  for  tlie  purpose  of  receiving  the 
article,  or  that  the  chattel  should  be  cemented,  or  otherwise  fastened 
to  some  fabric  previously  attached  to  the  ground  {u).  The  screwing 
of  a  stocking-frame  to  the  floor  to  keep  it  steady  will  not  make  it 
a  fixture  (.i*).  Cotton  spinning  machines  called  "mules,"  some  of  "Mules." 
which  were  fixed  by  screws  to  the  wooden  floor,  and  some  by  screws  HeUaiccii  v. 
which  had  been  sunk  into  holes  in  the  stone  flooring,  and  secured 
by  molten  lead,  mcrchj  to  steady  them  for  more  convenient  use  as 
machines,  continue  to  be  chattels,  and  as  such  are  distrainable  for 
rent  {y) .  Whether  a  machine  or  any  other  article  has  been  so  fixed 
and  attached  to  the  freehold  as  to  become  parcel  of  it,  is  a  question 
of  fact  depending  on  the  circumstances  of  each  case,  and  principally 
on  two  circumstances :  first,  the  mode  of  annexation  to  the  soil  or 
fabric  of  the  house,  and  the  extent  to  which  it  is  united  to  them, 
whether  it  can  easily  be  removed  integre,  salve  et  commode,  or  not, 
without  injury  to  itself  or  the  fabric  of  the  building ;  secondly,  on 
the  object  and  pm-pose  of  the  annexation,  whether  it  was  for  the 
permanent  and  substantial  improvement  of  the  dwelling,  in  the 
language  of  the  Civil  Law,  perpetui  usus  causa,  or  in  that  of  the 
Year  Book,  per  un  profit  del  inheritance  (s) ,  or  merely  for  a 
temporary  purpose,  or  the  more  complete  enjoyment  and  use  of  it 
as  a  chattel  (a) .  If  machines  be  attached  slightly,  by  screws  or 
otherwise,  so  as  to  be  capable  of  removal  without  the  least  injury 
to  the  fabric  of  the  building  or  to  themselves,  and  the  object  and 
purpose  of  the  annexation  was,  not  to  improve  the  inheritance,  but 
merely  to  render  the  machines  steadier  and  more  capable  of  con- 
venient use  as  chattels,  they  do  not  become  "fixtures"  or  part  of 
the  freehold,  any  more  than  a  carpet  would  be  which  is  attached 
to  the  floor  by  nails  for  the  purpose  of  keeping  it  stretched  out,  or 
curtains,  looking-glasses,  pictures  and  other  matters  of  an  orna- 
mental nature,  which  have  been  slightly  attached  to  the  walls  of  the 
dwelling-house  c(s  furniture,  and  which  is  probably  the  reason  why 

(0  Leach   V.    Thomas,   7   C.    &  P.    327  ;  (.r)   Trappes  y.  Barter,  2  Cr.  &  M.  177  ; 

and  see  Jenkins  v.  Gethinn,  2  Johns,  k  H.  cited  6  Exch.  313. 
r.on  (y)  HeUawelly.  Eastwood {ISbO),'!^!!. 3., 

,  •  Ex.  lo4  ;   6  Ex.  295,  312. 

[ii)   Wa)ishrour/h  v.   JLdoii,   -i  A.   &  E.  f^z)  20  Hen.  7,  c.  13. 

884  :  Huntley  v.  EusscU,  13  Q.  B.  572.  [a)  llcUawell  v.  Eastwood,  6  Exch.  295. 
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they  aud  similar  articles  have  heen  held  iu  different  cases  to  he 
removahle  [h).  Machiuos  so  attached  would  pass  to  the  executor 
as  chattels  rather  than  to  the  heir  as  part  of  the  freehold  (r). 
Fixtiu'es  which  a  tenant  may  sever  from  the  freehold  and  take  aWay 
during  his  term  are  not  distrainablo  for  rent  {d)  :  but  machines 
v/hich  have  not  been  sufficiently  annexed  to  constitute  them  part  of 
the  freehold  are  considered  as  mere  goods  and  chattels,  and  may  be  so 
distrained  {e) . 

(Questions  respecting  the  right  to  what  are  ordinarily  called 
fixtures,  principally  arise  between  three  classes  of  persons : — 
1st.  Between  different  descriptions  of  representatives  of  the  same 
owner  of  the  inheritance  :  viz.,  between  his  heir  and  executor.  In 
the  first  case,  i.e.  as  between  heir  and  executor,  the  rule  obtains  with 
the  most  rigour  in  favour  of  the  inheritance,  and  against  the  right 
to  disannex  therefrom,  and  to  consider  as  a  personal  chattel  any- 
thing which  has  been  affixed  thereto.  2udly.  Between  the  executors 
of  tenant  for  life  or  in  tail,  and  tJic  remainderman  or  reversioner,  in 
which  case  the  right  to  fixtures  is  considered  more  favourably  for 
executors  than  in  the  preceding  case  between  heir  and  executor. 
The  third  case,  and  that  in  which  the  greatest  latitude  and  in- 
dulgence has  always  been  allowed  in  favour  of  the  claim  to  have  any 
particular  articles  considered  as  personal  chattels  as  against  the 
claim  in  respect  of  freehold  or  inheritance,  is  the  case  between  land- 
lord and  tenant  (f).'  Hence  it  maybe  received  as  a  rule,  that  the 
decisions  in  favour  of  the  executors  of  tenants  for  life,  in  tail,  or 
in  fee,  as  against  the  remainderman,  reversioner,  or  heu",  may  in 
general  be  applied  to  cases  between  landlord  and  tenant,  and  are  to 
be  considered  as  governing  authorities  in  support  of  a  tenanfs 
rights  {(j).     But  of  course  the  converse  does  not  hold. 

The  general  ride  of  law  respecting  fixtures  is,  that  whatever  is  fixed 
to  the  freehold  becomes  part  of  it,  and  is  subjected  to  the  same  rights 
of  property  as  the  laud  itself  ;  the  maxim  being  Quicquid  solo  plan- 
tatur,  solo  cedit  {//).  But  the  presumption  that  that  which  is  annexed 
to  the  soil  becomes  part  of  the  soil,  may  be  rebutted  by  circum- 
stances showing  the  intention  of  the  parties  to  the  contrary  (i). 
Thus,  where  a  chattel  has  been  annexed  by  its  owner  to  another's 


{l>)  IlcUau-cllw.  EaHwood,  6  Exch.  295. 

\c)  Trappesv.  Barter,  3  Cr.  &  M.  177  ; 
cited  G  Exch.  313. 

{d)  Dalfou  V.  Whittem,  3  Q.  B.  961  ; 
Darby  v.  Harris,  1  Q.  B.  895. 

{e)  HeUawell  v.  Eastwood,  6  Exch.  295. 

(/)  Per  cur.  in  Elwes  v.  Maicc  (1802),  3 
East,  61  ;  2  Smith,  L.  C. ;  6  R.  E..  523. 

(y)  Amos  k  F.  50 ;  and  see  Leiyh  v. 
Taylor,  [1902]  A.  C.    157,   affirming   De 


Falhc,  In  re,  Ward  v.  Taylor,  [1901]  1  Ch. 
523 — C.  A.,  in  which  tapestries  were  held 
removable  by  the  executors  of  a  tenant 
for  life. 

(/()  Minshallv.  Lloyd,  2  M.  &  W.  459  ; 
Elliott  V.  Bishop,  10  Exch.  507,  Martin,  B. ; 
Lancaster  v.  Eve,  5  C.  B.,  N.  S.  717,  720  ; 
28  L.  J.,  C.  P.  235;  Cliinic  v.  Jrood, 
L.  R.,  3  Ex.  257,  260;  4  Id.  328;  37 
L.  J.,  Ex.  158;  38  Id.  223. 

(?)  Lancaster  v.  Eve,  supra. 


Sect.  8. — Fixtures  (Gteneral  Definition  of),  699 

freehold,  and  may  without  injury  be  severed,  it  is  not  necessarily  to  Ch.  XVI.  s.  8. 
be  inferred  from   the   annexation    that    such    chattel    becomes   the  m'^'^^T^A  ^ 

{General  Defi- 

property  of  the  freeholder.  AYliether  in  a  particular  case  it  has  nition  of). 
become  so  or  not,  may  be  a  question  on  the  evidence :  and  the  jury 
may  infer,  from  user  or  other  circumstances,  an  agreement,  when 
the  chattel  was  annexed,  that  the  original  owner  should  have  liberty 
to  take  it  away  again  at  any  time,  and  to  use  it  in  the  meantime  for 
the  purposes  of  an  easement  {k) .  When  the  owner  of  the  inheritance 
annexes  thereto  fixtures  (which  would  in  the  ordinary  case  of  land- 
lord and  tenant  be  removable  by  the  latter  during  his  term),  for  a 
permanent  purpose,  and  for  the  better  enjoyment  of  his  estate,  they 
become  part  of  the  freehold  (/) .  The  principle  upon  which  the  rule 
of  law,  that  fixtures  pass  with  the  soil,  is  relaxed  in  favour  of  trade, 
has  no  application  where  the  parties  who  affix  the  machinery  are 
themselves  owners  in  fee  of  the  soil  (in).  Nor  where  a  conveyance  or 
mortgage  in  fee  is  made  of  the  building  or  laud,  to  which  trade  or 
other  fixtures  are  then  or  subsequently  annexed  («).  Even  an  assign- 
ment of  a  lease,  with  all  fixtures,  &c.,  will  pass  fixtures  which  the 
tenant  might  remove  during  the  term  (o) . 

The  general  rule  of  law,  with  respect  to  annexations  made  by  a  General 
tenant  during  the  continuance  of  his  term,  has  been  established  from  ^""^^  ^^}P 

*-"  ,  ^  '  Annexations 

a  very  remote  period  ( jj).  It  is,  that  whenever  the  tenant  has  affixed  by  a  Tenant, 
anything  to  the  demised  premises  during  his  term,  he  can  never  again  -^^"'^^  ■^• 
sever  it,  without  the  consent  of  liis  landlord.  The  property,  by 
being  annexed  to  the  land,  immediately  belongs  to  the  freeholder ; 
the  tenant,  by  making  it  part  of  the  freehold,  is  considered  to  abandon 
all  future  right  to  it,  so  that  it  would  be  waste  in  him  to  remove  it 
afterwards.  It  therefore  falls  in  with  his  term,  and  comes  to  the 
reversioner  as  part  of  the  land.  This  is  the  rule  recognized  in  the 
leading  case  of  Ulwes  v.  Maice  (g),  in  which  case  the  tenancy  was 
agricultural  and  the  tenant  removed  the  fixtures  which  he  had  erected 
at  his  own  expense,  without  doing  damage  to  the  freehold. 

But  to  this  rule  there  are   important   exceptions  with   respect  to  Exceptions  to 
fixtures  erected  by  the  tenant,  (1)  for  mere  ornament  and  convenience 
during  his  term  (p.  702),  (2)  for  the  purposes  of  his  trade  (p.  700), 
and   (3)  by  statute,   under  particular   restrictions,    for    agricultural 

{k)   Wood-v.  Hewett,  8  Q.  B.  913;  Lan-  L.  R.,  3  Ex.  257;  37  L.  J.,   Ex.   158; 

caster   V.    Eve,    5    0.   B.,   N.   S.    717;  28  affirmed  L.  R.,  4  Ex.  328;   38  L.  J  ,  Ex. 

L.  J.,  C.  P.  235.  223  ;  20  L.  T.  1012  ;   Rale)/  v.  HnmmersJe,/, 

(/)    Wahn^ley  ^.  MUne,   1  C.  B.,   N.   S.  3  De  Gex,  F.  &  J.  587  ;  30  L.  J.,  Ch.  771. 
115  ;  29  L.  J.,  C.  P.  97  ;  Fmhcr  v.  Bixm,  (o)  Sewellv.  Aiigcrstein,  18  L.  T.  300. 

12  CI.  &  E.  312.  (^)  ggg  Year  Book.    17  E.   2,  p.  518  ; 

(;»)  Malhev  v.  Fraser,  2  K.  &  J.  536.  Kcrlahctulen' a  case,  4  Go.  64. 

(«)   Cullwlck  V.  Swindell,  L.  E,.,  3  Eq.  {q)  Ehvcs  v.  Mawc  (1802),  3  East   51  •  2 

249 ;  36  L.  J.,  Ch.  173  ;   Climie  v.  Wood,  Smith,  L.  C.  ;  6  E.  R.  523. 
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purposes  {>•).  Whether  the  tenancy  be  for  life,  or  for  years,  or  from 
year  to  year,  or  only  at  will,  makes  no  differonco  with  respect  to  his 
right  to  remove  fixtures,  nor  whether  lie  liolds  under  a  lease  by  parol, 
or  by  Avriting,  or  under  seal  (except  as  to  any  stipulations  on  the 
subject  therein  contained). 

It  is,  however,  to  be  observed,  that  every  case,  in  which  there  is  a 
right  of  severing  a  thing  from  the  freehold  by  virtue  of  the  law  of 
fixtures,  is  considered  as  an  exception  to  the  general  rule(.s).  Fix- 
tures which  may  be  removed  by  the  tenant  dming  his  term  constitute 
part  of  the  freehold  until  severed  therefrom  (t).  Until  so  severed 
they  are  not  goods  or  chattels  for  which  trover  may  be  maintained  («). 
But  sometimes  a  special  action  may  be  maintained  for  preventing  a 
tenant  or  any  person  claiming  under  him  from  exercising  his  right 
to  sever  and  remove  the  fixtures  {x) . 

The  exceptions  to  the  general  rule  as  to  fixtures  will  be  considered 
fully  under  the  following  heads,  viz.  : — 

1.  Fixtures  for  purposes  of  trade.  2.  Fixtiu'es  for  agricultural 
purposes.     3.  Fixtures  for  ornament  and  convenience. 


Exception  in 
Favour  of 
Trade. 
Pen  ton  v. 
Bobart. 


(b)  Fixtures  for  Furposes  of  Trade. 

It  is  difficult  to  state  the  precise  extent  of  the  exception  in  favour 
of  the  removal  of  fixtures  put  up  for  the  purposes  of  trade,  so  as  to 
afford  a  safe  guide  as  between  landlord  and  tenant.  "  The  old  cases 
upon  this  subject,"  it  is  said  in  Fcnton  v.  Rohart,  "  leant  to  consider 
as  realty  whatever  was  annexed  to  the  freehold  by  the  occupier  ;  but 
in  modern  times  the  leaning  has  always  been  the  other  way,  in 
favour  of  the  tenant,  in  support  of  the  interests  of  trade,  which  is 
become  the  pillar  of  the  State.  What  tenant  will  lay  out  his  money 
in  costly  improvements  of  the  land,  if  he  must  leave  everything 
behind  him  which  can  be  said  to  be  annexed  to  it  ?  Shall  it  be 
said  that  the  great  gardeners  and  nurserymen  in  the  neighbom^hood 
of  the  metropolis,  avIio  expend  thousands  of  pounds  in  the  erection 
of  greenhouses,  hothouses,  &c.,  are  obliged  to  leave  all  these  things 
upon  the  premises,  when  it  is  notorious  that  they  are  even  permitted 
to  remove  trees,  or  such  as  are  likely  to  become  such,  by  the  thou- 
sands, in  the  necessary  course  of  their  trade  ?  If  it  were  otherwise, 
the   very   object  of    their   holding  would   be    defeated "(//) .      The 


(r)  Landloi'd  and  Tenant  Act,  1851 
(14  &  15  Vict.  c.  25),  8.  3;  As,n-icultural 
Holdings  Act,  1883  (46  &  47  Vict.  c.  61), 
8.  34,  p.  706,  post. 

(s)  Bucldand  v.  Butterfichl,  2  Brod.  &  B. 
54  ;  22  R.  R.  649. 

{t)  Lee  v.  Risdon,  7  Taunt.  188  ;  17 
R.  R.  484  ;  Ex  jiarte  Lloyd,  1  Mont.  .^: 
Ayr.  508. 


(»/)  Grcoi  v.  Cole,  2  Wms.  Saund.  269  c, 
note  (/•)  (CLli  ed.)  ;  Jfackltitosh  v.  Trotter, 
3  M.  &  W.  184  ;  lloffn/  v.  Bn/dersoii,  17 
Q.  B.  574  ;  TFilde  v.  miters,  16  C.  B.  637. 

(.r)  London  and  IFvstminster  Loan  and 
Discount  Co.  {Limited)  v.  Drake,  6  C.  B., 
N.  S.  798,  811  ;  28  L.  J.,  C.  P.  297. 

fy)  Prnfnn  v.  Robart  (1801),  2  East,  88  : 
6  It.  R.  376. 
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reason  whieli  induced  tlie  Ooiu'ts  to  relax  the  strictness  of  the  old  Cn.  XVI.  s.  8. 
rules  of  law,  and  to  admit  an  innovation  in  this  particidar  instance,  ■^|/,!'7/J'ff ' 
was,  that  the  commercial  interests  of  the  country  might  be  advanced,  Trade). 
by  the  encouragement  given  to  tenants  to  employ  their  capital  in 
making  improvements  for  carrying  on  trade,  with  the  certainty  of 
having  the  benefit  of  their  expenditure  secured  them  at  the  end  of 
their  terms :  the  benefit  of  the  public  may  be  regarded  as  the  principal 
object  of  the  law  in  bestowing  this  indulgence  (2).  Whenever  the 
following  circumstances  concur  (and  sometimes  when  they  do  not 
all  concur)  the  tenant  may  remove  the  article  :  viz.,  things  which  a 
tenant  has  fixed  to  the  freehold  for  the  purposes  of  trade  or  manu- 
facture may  be  taken  away  by  him  during  his  term,  whenever  the 
removal  is  not  contrary  to  any  express  or  implied  stipulation  in  his 
lease  or  agreement  (sub-sect,  (e) ),  or  the  custom  of  the  country  [a), 
and  the  articles  were  of  a  perfect  chattel  nature  before  they  were  put 
up,  or  have  in  substance  that  character  independently  of  their  union 
with  tlie  soil,  and  may  be  removed  without  material  injury  to  the 
freehold,  and  without  losing  their  essential  character  or  value  (i). 
Thus  if  a  lessee  for  years  set  up  a  furnace  for  his  advantage,  or  a  Decisions  as 
dyer  make  his  vats  and  vessels  to  occupy  his  occupation  {^'pour  YixtT^t 
occupier  son  occupation  ")  during  the  term,  he  may  remove  them :  and 
so  of  a  baker  (c) .  So  a  soap-boiler,  who  for  the  convenience  of  his 
trade  puts  up  vats,  coppers,  tables  and  partitions,  may  remove  them 
during  his  term :  or  they  may  be  taken  under  an  execution  against 
him  {(i).  So  a  fire-engine  or  steam-engine  set  up  by  a  tenant  for 
the  purpose  of  working  a  colliery  may  be  removed  by  him  during  the 
term  (<?).  Salt-pans  erected  by  a  tenant  for  the  purpose  of  working 
salt-works  let  to  him  may  be  removed  during  the  term  (although  it 
would  be  otherwise  as  between  the  heir  and  executor  of  a  tenant  in 
fee  (/)),  unless  there  be  an  express  covenant  to  leave  the  salt-works  in 
good  repair  at  the  end  of  the  term  (^).  "Coppers  and  all  sorts  of 
brewing  vessels  cannot  possibly  be  used  without  being  as  much  fixed 
as  fire-engines ;  and  in  brew-houses  especially,  ^j?};6s  must  be  laid 
through  the  walls  and  supported  by  the  walls  ;  and  yet,  notwithstand- 
ing this,  as  they  are  laid  for  the  convenience  of  trade,  landlords  will  not 
be  allowed  to  retain  them "  {h)  ;  or  rather,  it  should  be  said  the 
tenants  may  remove  them  during  their  tenancy.  Though  a  building 
may  be  raised  on  a  brick  foundation,  and  have  a  brick  chimney,  yet 

[z)  Laivton-v.  Lawton,  3  Atk.  14,  16.  [e)  Lawton  v.  Lawton,  3  Atk.   13;  Ld. 

[a)  CuUing  v.  Tuffnall,  Bull.  N.  P.  34  ;  Dudley  v.  Ld.  TFarde,  Ambler,  114. 

Wetherell  v.  Hourlh,  1  Camp.  227  ;  Darin  (  /')  Lawlon\.  Salmon,  1  H.  Blac.  2o9,n. ; 

V.  Jones,  2  B.  &  A.  165  ;  20  E.  E.  39G  ;  3  Atk.  IG,  S.  C;  2  R.  R.  764. 

Amos  &  F.  44.  (*/)  Earl  of  Mansfield   v.    Blaclchurn,    6 

{h)  Fisher  v.  Dixon,  12  CI.  &  Fin.  312.  Bing.  N.  C.  426. 

{c)  Year  Book,  20  Hen.  7,  pi.  13.  (/()  Per  Ld.  Hardwicke,  C,  iu  Lawton 

{d)  FooWs  case,  1  Salk.  368.  v.  Lawton,  3  Atk.  15, 
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I'lirjMsrs  of  ^       ^  1        p    1  •  /  -s  k        J  •  i  1  •   1 


Tnu/r). 


Extension  of 
Removability 
of  Trade 
Fixtui'es. 


before  or  at  the  end  of  his  term  (/).     A  steam-engine,  to  which  a 
chimney  necessarily  belonged,  has  been  held  to  be  removable  (/.•). 

The  principle  in  favour  of  buildings  erected  for  the  pm'poses  of 
trade  has  been  extended  to  mau}^  buildings  which  come  by  no  means 
strictly  under  the  term  ;  thus  in  the  famous  case  of  the  cider-mill, 
although  the  mill  was  put  up  in  part  for  the  enjoyment  of  the  real 
estate,  yet  as  the  making  of  cider  was  a  species  of  trade,  the  mill 
was  considered  to  fall  within  the  general  exception  in  favour  of  trade 
fixtures  (/)  ;  but  that  case  has  been  disapproved  of  by  the  House  of 
Lords,  and  is  not  to  be  relied  on  (ni).  In  the  case  of  fire-engines  and 
steam-engines  in  collieries,  it  was  held  that  the  getting  and  vending 
the  coals  so  far  partook  of  the  nature  of  a  trade,  that  the  engines 
employed  in  the  collieries  might  be  deemed  trading  erections  (n). 
The  distinction  is  between  build inga  of  a  permanent  nature  and 
machinery  and  fixtures  erected  for  the  purposes  of  trade,  the  latter 
being  removable,  but  the  former  not  (o) .  It  seems  that  the  Landlord 
and  Tenant  Act,  1851  (14  &  15  Yict.  c.  25),  s.  3  (p.  705),  does  not 
extend  to  buildings  erected  only  for  the  purposes  of  trade. 


What  Erec- 
tions for 
Ornament  or 
Convenience 
may  be 
removed. 


(c)  Fixtures  for  Ornament  and  Convenience. 

Articles  put  up  for  ornament  and  convenience  during  the  term 
have  been  long  allowed  to  be  taken  away  by  the  tenant  at  the 
expiration  of  his  lease.  They  are  considered  rather  as  articles  of 
fixed  furniture,  or  of  utility  and  domestic  convenience,  than  as  parts 
of  the  house  or  freehold  ( p)  ;  unless,  indeed,  the  tenant  leaves  them 
annexed  to  the  premises  after  the  expiration  of  his  term  {q).  Instances 
are  to  be  found  as  far  back  as  the  Year  Books  (r)  :  but  the  relaxation 
of  the  general  rule  in  these  instances  is  an  indulgence,  which  is  an 
exception  only,  and,  though  to  be  fairly  considered,  is  not  to  be 
extended  (s).  It  is  a  privilege  of  a  more  limited  nature  than  that  in 
respect  of  trade  fixtures  {t),  although  such  distinction  does  not  appear 
to  have  been  taken  in  many  of  the  early  cases  {u).     The  principle 


(i)  Pento^i  V.  Bohart,  2  East,  88  ;  4  Esp. 
33  ;  en.  R.  376. 

{k)  Ld.  Dudley  v.  Ld.  Warde,  Ambler, 
114;  Bull.  N.  P.  34. 

(/)  Lflivton  V.  Laicton,  3  Atk.  14. 

(m)  Fisher  v.  Dixon,  12  CI.  &  Fin.  312  ; 
WalmsInjY.  Milne,  7  C  B.,  N.  S.  115; 
29  L.  J.,  C.  P.  97. 

(«)  Laicion  v.  Lawton,  3  Atk.  14  ;  Ld. 
Dndleij  v.  Ld.  Warde,  Ambl.  114;  Bull. 
N.  P.  34  ;  Mimhall  v.  Lloyd,  2  M.  &  W. 
450. 

(o)   Wlnteheady.  Bmnctt,  27  L.  J.,  Ch. 


474;  Foley  v.  Addenhrooke,  13  M.  &  W. 
174. 

(p)  Birch  V.  Dawson,  2  A.  &  E.  37. 

{(j)  Lyde  v.  Bttssell,  1  B.  &  Ad.  394. 

(r)  8  Hen.  7,  12;  21  Hen.  7,  26;  Day 
V.  Auslin,  Owen,  70;   Cro.  Eliz.  374. 

(s)  Per  Dallas,  C.J.,  in  Bud-land  v. 
Butterfeld,  2  Brod.  &  B.  54,;  22  E.  R. 
649. 

[t)  BucMandy.  Butter  field,  supra  ;  Leach 
X.  Thomas,  7  C.  &  P.  327. 

(ii)  Brck  V.  Bchow,  1  P.  Wms.  94 ; 
Squier  v.  Mayer,  2  Freem.  249. 
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upon  wliicli  tins  exception  to  the  general  rule  is  founded  appears  to  Ch.  XVI.  s.  8. 
be  that,  as  annexations  of  this  nature  must  be  generally  desio-ned  for   Fixtures  {for 

.  T-i,        Ornament  and 

temporary  purposes  only,  it  would  greatly  incommode  tenants  m  the    Coiimiienrc). 
enjoyment  of  their  estates,  if  by  every  slight  attachment  to  the  free- 
hold the  j)roperty  should  be  immediately  changed,  and  pass  over  to 
the  reversioner  (.r) .      Fixtures  for  ornament  or  convenience  cannot  be 
removed  where  the  erection  may  be  deemed  a  permanent  improve- 
ment, and  cannot  be  conveniently  detached  and  removed  without 
material  injury  or  damage  to  the  house  or  freehold ;  thus  a  con-  Conscrva- 
servatory  erected  on  a  brick  foundation,  afSxed  to,  and  communicatino*    °^^'" 
with  rooms  in,  a  dwelling-house,  by  windows  and  doors,  may  not  be 
removed  by  a  tenant  for  years,  who  has  erected  it  dmung  his  tenancy: 
although  he  has  a  reversion  in  fee  after  the  death  of  his  lessor  (i/). 
So  a  veranda,  the  lower  part  of  which  is  attached  to  posts  fixed  in  the 
ground,  may  not  be  removed  {z).      Window-sashes,  which  are  neither  Window- 
hung  nor  beaded  into  the  frames,  but  merely  fastened  by  laths,  nailed  ^^*^^°^- 
across  the  frames  to  prevent  their  falling  out,  are  not  fixed  to  the 
freehold  {a)  :  so  a  pump  erected  by  a  tenant  during  his  term,  and  very  Pump, 
slightly  affixed  to  the  freehold,  is  removable  as  a  tenant's  fixtm-e  {b). 
Erections  of  the  description  above  mentioned  also  cannot  be  removed, 
if  the  removal  would  be  of  such  a  nature  as  to  constitute  waste,  or  if 
the  premises  could  not  be  left  in  the  same  state  as  before  the  removal ; 
at  least  the  contrary  of  this  was  assigned  by  Lord  Mansfield  as  a 
ground  for  removal,  although  the  principle  has  not  been  adverted  to 
in  more  modern  decisions  (c). 

The  articles  for  ornament  and  convenience,  which  have  been  held  to  Rnnorahie^ 
be  removable,  are : — hangings,  tapestry  and  pier  glasses,  whether  nailed  COTniSj' 
to  the  walls  or  panels,  or  put  up  in  lieu  of  panels  {d)  ;  cornices  (c)  ;  CWmney- 
marble  or   other  ornamenh'd  chimney-pieces  (,/)  ;    marble    slabs  {(j) ;  Grates  kc.  ^' 
window  blinds  {h)  ;  wainscot  fixed  to  the  walls  by  screws  (/) ;  grates, 
ranges  and  stoves,  although  fixed  in  brickwork  {k)  ;    iron  backs  to 

[x)  Amos  &  F.  (2nd  ed.)  83  ;  (3rd  ed.)  3  Atk.  16,  n. ;  2  R.  R.  764. 
116.  {d)  Squier  v.  Mayer,   2  Freem.  249;  2 

{y)  Bucldand  v.  Butterfeld,  snpra ;    West  Eq.   Cas.   Abr.    430 ;    Beck  v.    JRebow,    1 

V.   Blakeway,   2  M.    &  G.    729  ;  9  Dowl.  P.   Wms.    94  ;  Buckland  v.   Butterfield,    2 

846.  Brod.  &  B.  54  ;   22  R.  R.  649. 

(s)  Penry  v.  Brown,   2  Stark.   403  ;  20  {i)  Avery  v.  Cheslyn,  3  A.  k  E.  75. 

R.  R.  705.  (/)  Lawton  v.  Zaivton,  3  7i.tk.  15  ;  Allen 

Upon  the  same  principle  it  has  been  y.  Allen,  Moseley,   113;  Leach  x.  Thomas 

held   that   ranges,    ovens    and    set    pots,  7  C.  &  P.  327  ;  Bishop  y.  ElHuit  {in  error), 

affixed  to   a  house  built  by  the  person  11  Exch.  115,  120—122. 
against  whom   an   execution  has  issued,  (y)  Allen  y.  Allen,  Moseley,  112. 

cannot  be  taken  by  the  sheriff  under  a  {h)  Amos  &  F.  110,  326,  371. 

writof  fi.  fa.  :    TFyimev.  Inyleby,  oB.  kA.  (t)  Lawton   v.   Laicton,   3   Atk.   15;  Ex 

625  ;   24  R.  R.  50:3.  pane   Quinccy,  1   Atk.  477;   Ld.  Dudley  \. 

(«)  BexY.  Kedycs,  1  Leach,  C.  C.  201  ;  Ld.    Wardc,  Ambler,   113  ;  Lee  v.  Bdidon 

2  East,  P.  C.  590,  n.  7  Taunt.  191.  ' 

{h)  Grymcs  v.  Boivcren,  6  Biug.  437.  {k)  Lee  v.  Eisdon,  7  Taunt.  191  ;  Bex  v. 

{c)  Lan-ioii  v.  Salmon,  1  H.  Blac,  259,  n. ;  St.  Bunsian,  4  B.  &  C.  686. 
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,  eliinmoys  (/) ;  beds  fastened  to  the  walls  or  ceiling  {)n) ;  fixed  tables  (;/) ; 
fm-naces  and  coppers  (o)  ;   pnmps  (;;)  ;    mash-tubs  and  fixed  water- 
tubs  {q) ;  coffee  and  malt-mills  (r) ;  cupboards  fixed  with  hold-fasts  («) ; 
•  book-cases  standing  on  brackets  and  screwed  to  the  walls  (/)  ;  clock 
cases  {i()  ;  iron  ovens  and  the  like  (.*). 

It  must,  however,  be  remarked,  that  things  can  be  removed  only 
when  the  separation  will  occasion   but   little  or   no  damage  to  the 
freehold   or  to   the   articles  removed  (//).     The  question  whether  a 
fixture  can  be  removed  by  a  tenant  without  substantial  injury  to  the 
premises  is  a  question  of  fact,  upon  an  issue  whether  the  fixture  is 
removable  or  not  by  law.     A  plea  to  an  action  by  a  landlord  against 
his  tenant  for  removing  a  cornice,  stated  that  it  was  tlio  property 
of  the  defendant ;  that  it  was  fixed  up  by  him  with  screws  only,  for 
the  purpose  of  ornament ;  that  he  carefully  removed  it  during  the 
term,  doing  no  unnecessary   damage ;  and  that  he  repaired  all  the 
damage    done.      The    replication   stated  that   it  w^as  affixed  to  the 
freehold  of  the  house  and  was  not  removable  by  law.     Issue  on  that 
question : — held   that  it  was  not   a   misdirection  to  leave  it  to  the 
jury  to   say   whether   they  Avere   of   opinion   that   the   cornice  was 
ornamental,    and  was    so   affixed   to  the   freehold   that  it  could   be 
removed  without  substantial  injury ;    and  that  if  they  thought  so, 
and  that  it  had  been  so  removed,  the  tenant  had  a  right  to  remove 
it.      The   question   whether   removable   by  law  or  not   is  a  mixed 
question  of  law  and  fact  {z) .     If  the  damages  caused  by  the  removal 
would  be  insignificant,  they  would   not   prevent  the   removal.     It 
appears,  however,  to  have  been  generally  understood  in  practice  that 
where  ornamental  or  other  fixtures  are  taken  down,  the  tenant  is 
liable  to  repair  the  injury  the  premises  may  suffer  by  the  act  of 
removal ;  and,  in  like  manner,  that  where  a  fixture  has  been  put  up 
in  substitution  for  an  article  which  was  attached  to  the  premises  at 
the  time  of  the  demise,  the  tenant,  in  taking  down  his  own  fixture, 
is  bound  to  restore  the  former  article,  or  to  replace  it  by  another 
erection  of  a  similar  description  {a). 


{I)  Ilarvcr)  v.  Harvey,  2  Stra.  1141; 
Amos  &F.'74. 

(»»)  Hx parte  Qninccy,  1  Atk.  477. 

(«)  Amos  &  F.  246. 

[o)  Squier  v.  Mayer,  2  Freem.  249. 

[p)  Grymes  v.  Boweren,  6  Bing.  437  ;  S 
L.  J.,  C.  P.  140  ;  31  R.  R.  460  ;  4  M.  .<c 
r.  143. 

{q)  Amos  &F.  61,  105. 

(r)  R.  V.  Londonthorpe,  G  T.  R.  379. 

(»)  Rex  V.  fit.  Diinstan,  4  B.  &  C.  686. 


(0  Birch  V.  Dawson,  2  A.  &  E.  37  ;  6  C. 
&  P.  658. 

(?<)  Amos  &  F.  247,  citing  Burn's  Eccle- 
siastical Law,  vol.  iv.,  p.  411,  9th  ed. 

(x)    Wynne  v.  Inyleby,  5  B.  &  A.  625  ; 
24  R.  R.  503. 

(y)  Avert/  v.    Chcslyn,   3  A.   k  E. 
Leach  v.  Thomas,  7  C.  &  P.  327. 

(s)  Avery  v.  Chcslyn,  3  A.  &  E.  75. 

{a)  Martyr    v.    Bradley,    9    Bing. 
Sunderland  v.  Kcivton,    3   Sim.    450  : 
R.  R.  186. 
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Ch.  XVI.  s.  8. 
(d)  Fixtures  for  Agricultural  Purposes.  Fixtures 

^  ■  {Agricul- 

At  common  law  there  never  was  any  right  on  the  part  of  the         "^"^' 
tenant  to  remove   fixtures   erected   bv  him   for  merely  agricultural  ^°  "^^*  °\ 

^  _  .  Kemoval  at 

purposes.      So  it  was  laid   down   in    1802   in   the   leading  case  of  Common 
Ehces  V.  Mawe  (b),   in  which  it  was  held   that   a  tenant,  who  had  J^,^' 
erected  at  his  own  expense,  and  for  the  more  convenient  occupation  of  2lawe. 
his  farm,  a  heast-house,  carpenter's-shop,  fuel-house,  cart-house,  and 
fold-yard,  all  built  of  brick,  tiled,  and  let  into  the  ground,  was  liable  No  right  of 
to  an  action  for  waste  for  (during  his  term)  removing  the  same,  even  Common 
although  he  left  the  premises  in  the  same  state  as  when  he  entered.  I^aw. 
The  Court  was  of  opinion  that  the  extension  to  agriculture  of  the 
established  privilege  in  favour  of  trade  would  be  an  innovation,  and 
contrary  to  the  current  of  legal  authorities  on  the  subject. 

This  unjust  rule  was  first  sought  to  be  remedied  by  the  Landlord  Removal 
and  Tenant  Act,  1851  (14  &  15  Yict.  c.  25),  s.  3  (c),  which  enactment  wL^''''*^" 
is  confined  to  buildings,  engines,  and  machinery  erected  or  put  up  by  Tenant  Act, 
the  tenant  at  his  own  cost  either  for  agricultm^al  purposes,  or  for  the 
purposes  of  trade  and  agriculture  uitJi  the  previous  consent  in  writing 
of  the  landlord,  and  with  respect  to  which  the  tenant  has  given  to  the 
landlord  or  his  agent  one  calendar  niont/f's  previous  notice  in  writing  of 
his  intention  to  remove  them  during  the  tenancy,  and  does  not  apply 
to  buildings,  engines,  or  machinery  erected  solelij  for  the  purposes  of 
trade;  nor  to  articles  afiixed  for  mere  ornament  and  convenience 
during  the  term. 

The  Agricultural  Holdings  Act  of  1875  in  theory  went  far  beyond  Agi-icultural 
the  above  Act,  giving  the  tenant,  subject  to  certain  rights  of  pre-emp-  _^°^^_  ^^^ 
tion  on  the  part  of  the  landlord,  the  property  in  fixtures  whether 
erected  with  the  consent  of  the  landlord  or  not ;  but  as  that  Act  could 
be  and  in  most  cases  was  "  contracted  out  of "  by  landlords,  the 
practical  effect  was  very  small.  The  Agricultural  Holdings  Act, 
1883  (which  repeals  the  Act  of  1875),  has  conferred  the  same  rights 
in  nearly  similar  terms  to  those  used  in  the  Act  of  1875.  This  Act 
also  (as  regards  fixtures)  can  be  excluded  (see  p.  707,  post)  by 
landlords,  but  neither  does  the  Act  itself  make  special  provision  for 
such  exclusion,  nor,  it  is  believed,  has  there  been  an  exclusion  in  any 
large  number  of  cases.  Both  Acts  are  prospective  only,  the  Act  of 
1875  applying  to  tenancies  created  between  14th  February,  1876, 
and  1st  January,  1884,  and  the  Act  of  1883  to  tenancies  created  on 
or  after  1st  January,  1883.     Sect.  53  of  the  Act  of  1875  {d)  gave  the  Tcnnnt's 

Right  to 
Fixtures 

(J)  Elwes  T.  2[aice  (1802),  3  East,  38  ;  2       c.  92)  applied,  by  sect.  56,  to  "  every  con-  under 
Sm.  L.  C.  ;  6  R.  R.  523.  tract  of  tenancy  [i.e.  by  sect.  4,  to  "every  Asrieultural 

(c)  See  the  Act  at  length,  post,  App.  A.       letting  of  land  for  a  term  of  years  or  for  ^.ct,  1875. 

{d)  The  Act  of   1875  (38  &   39  Vict.       lives,  or  for  lives  and  years,  or  from  year 

L.T.  45 
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Fixtures 

{.If/riciil- 

tiiral) . 


Cn.XVI.  8. 8.  tenant  an  absolute  j)i'operty  in  all  engines,  machinery,  or  other 
fixtures  "  affixed "  by  him  "  to  his  holding,"  except  steam-engines, 
for  which  he  was  not  under  the  Act  or  otherwise  entitled  to  compensa- 
tion, and  which  were  not  so  affixed  in  pursuance  of  some  obligation 
in  that  behalf,  or  instead  of  some  fixture  belonging  to  the  landlord, 
provided  (1)  that  rent,  &c.  were  paid,  (2)  that  no  avoidable  damage 
■was  done  by  removal,  (3)  that  damage  done  by  removal  were  made 
good,  (4)  that  the  landlord  had  a  month's  notice  of  the  intention  to 
remove,  and  (5)  that  the  landlord  had  an  option  of  pm-chase. 

The  Act  of  1883,  by  sects.  1,  54,  and  61,  applies  to  the  following 
holdings  only  : — 

"  Holdings,  either  xcholhj  agricultural  or  wholly  pastoral,  or  partly 
agricultural  and  partly  pastoral,  or  wholly  cultivated  as  marhet  gardens, 
held  under  a  landlord  for  a  term  of  years  or  for  lives,  or  for  lives  and 
years,  or  from  year  to  yearly  a  tenant  holding  no  cm])lnyment  under  such 
landlord''  {e). 

To  such  tenants  the  34th  section  of  the  Act  of  1883,  repeating  with 
no  very  considerable  alterations  the  repealed  53rd  section  of  the  Act 
of  1875,  gives  an  absolute  property  in  fixtures  as  folloAvs  : — 


Tenant's 
Right. 

Agricultural 
Holdings  Act, 
1883. 


Henwvabilifi/. 


Provisoes. 
Rent. 


Care  in 
Removal. 

Making  good 
Damage. 


Where,  after  the  commencement  of  this  Act,  a  tenant  afiBjses  to  his 
holding  any  engine,  machiuer}^,  fencing,  or  other  fixture,  or  erects  any 
building  (f)  for  which  he  is  not  under  this  Act  or  otherwise  entitled  to 
compensation,  and  which  is  not  so  affixed  or  erected  in  pursuance  of  some 
obligation  in  that  behalf  or  instead  of  some  fixture  or  building  belonging 
to  the  landlord,  then  such  fixture  or  building  shall  be  the  property  of  and 
be  removable  by  the  tenant  before  or  within  a  reasonable  time  after  the 
termination  of  the  tenancy. 

Provided  as  follows  : — 

1 .  Before  the  removal  of  any  fixture  or  building  the  tenant  shall  pay 
all  rent  owing  by  him,  and  shall  perform  or  satisfy  all  other  his 
obligations  to  the  landlord  in  respect  to  the  holding : 

2.  In  the  removal  of  any  fixture  or  building  the  tenant  shall  not  do  any 
avoidable  damage  to  any  other  building  or  other  part  of  the  holding  : 

3.  Immediately  after  the  removal  of  any  fixture  or  building  the  tenant 
shall  make  good  all  damage  occasioned  to  any  other  building  or  other 
part  of  the  holding  by  the  removal : 


to  year,  or  at  will "]  beginning  after  the 
commencement  of  the  Act  \_i.e.  by  sect.  2, 
the  14th  February,  1876],  unless  the  land- 
lord and  tenant  agree  in  writing  in  the 
contract  of  tenancy,  or  otherwise,"  that 
the  Act,  or  any  part  of  it,  ' '  shall  not 
apply  to  the  contract."  As  to  tenancies 
current  at  the  commencement  of  the  Act, 
if  they  were  tenancies  from  year  to  year, 
or  at  will,  the  Act  (by  sect.  57)  applied  to 
them  unless  either  party  had  excluded  its 


operation  by  notice  in  writing. 

{e)  See  the  application  of  the  Act  dis- 
cussed, post,  Ch.  XXI. 

(/■)  By  soct.  4  of  the  Agricultural 
Holdings  Act,  1900  (63  &  64  Vict.  c.  50), 
these  provisions — 

' '  Shall  apply  to  a  fixture  or  building 
acquired  by  a  tenant  in  like  manner  as 
they  apply  to  a  fixture  or  building  affixed 
or  erected  by  a  tenant." 
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4,  The  tenant  sliall  not  remove  any  fixture  or  building  without  giving  Ch.  XVI.  s.  8. 
one  month's  previous  notice  in  writing  to  the  landlord  of  the  intention       Fixtures 
of  the  tenant  to  remove  it :  {Agncul- 

5.  At  any  time  before  the  expiration  of  the  notice  of  removal,  the  land-  ; 

lord,  by  notice  in  writing  given  by  him  to  the  tenant,  may  elect  to  ^^tice  to 

purchase  any  fixture  or  building:  comprised  in  the  notice  of  removal,  ^^      ,       , 

IT  urcnnsG  bv 
and  any  fixture  or  building  thus  elected  to  be  purchased  shall  be  left  Landlord. 

by  the  tenant,  and  shall  become  the  property  of  the  landlord,  who 

shall  pay  the  tenant  the  fair  value  thereof  to  an  incoming  tenant  of 

the  holding  ;  and  any  difference  as  to  the  value  shall  be  settled  by 

a  reference  under  this  Act,  as  in  case  of  compensation  (but  without 

appeal) . 

The  only  distinctions  between  this  section  and  the  repealed  53rd  Distinction 
section  of  the  Act  of  1875  are,  (1)  that  the  Act  of  1883  applies  to  ofi'^^Tat? 
buildings,  whereas  the  Act  of  1875  did  not ;  (2)  that  the  Act  of  1883  Act  of  1883. 
does  not  repeat  the  qualification  as  to  steam-engines  contained  in 
the  Act  of  1875;  and  (3)  that  the  Act  of  1883  expressly  provides 
that  the  fixtiu'es  may  be  removed  before  or  within  a  reasonable  time 
after  the  end  of  the  tenancy. 

Can  sect.  34  of  the  Act  of  1883  be  "  contracted  out  of  "  ?  That  Can  sect.  34 
is,  can  the  landlord  in  the  contract  of  tenancy  or  otherwise  agree  °^  i^ss  be 
with  the  tenant  that  the  tenant  shall  not  have  the  benefit  of  it,  or  "contracted 
have  the  benefit  of  it  subject  only  to  further  conditions  than  the 
section  itself  imposes  ?  It  is  submitted  that  he  can.  CuiUbd  licet 
reminci'are  juri  pro  se  iiitrodndo.  Any  person  may  waive  a  remedial 
law  introduced  for  his  own  benefit ;  and  this  provision  as  to  fixtures 
appears  to  have  been  introduced  for  the  benefit  of  the  tenant  as 
against  the  landlord,  and  upon  no  ground  of  public  policy  such  as 
woidd  bring  into  effect  an  exception  to  the  general  rule  [g).  Inas- 
much, too,  as  the  55th  section  of  the  Act  avoids  only  contracts 
depriving  a  tenant  of  his  right  to  claim  compensation,  it  appears 
that  the  question  of  contracting  out  of  the  Act  was  present  to  the 
mind  of  the  legislature,  and  that  the  legislatm-e  deliberately 
abstained  from  avoiding  contracts  depriving  the  tenant  of  his  right 
to  fixtures  also  (//).  If  the  section  be  contracted  out  of  in  the 
contract  of  tenancy  itself,  no  consideration  will  be  necessary,  the 
tenancy  itself  being  sufficient  consideration  ;  but  if  a  contract  of 
tenancy  made  after  the  commencement  of  the  Act  already  subsist, 
and  it  be  desired  to  avoid  the  effect  of  sect.  31,  this  cannot  be  done 
without  a  consideration  moving  from  the  landlord  to  the  tenant ;  that 
is,  the  landlord  must  give  the  tenant  something  in  return  for  the 
tenant's  giving  up  his  advantages  under  sect.  34. 

{g)  See  Maxwell  on  Statutes  (3rd  ed.),  (/;)  See  a  similar  opinion  expressed  in 

p.  548,  citing  Taylor  \.  Fhillips,  3  East,       Amos  and  Ferard  on  Fixtures  (3rd  ed.), 
155;  6  R.  R.  575.  p.  93. 

45  (2) 
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Fixiiors 

(^Aqricul- 

Un-al). 

Difficulties  of 
Construction 
arisiug  on 
s.  31  of  Act 
of  1883. 
Conditions  of 
Rcmov.ll. 


"Other 
Fixtures." 


Time  of 
Removal. 


Summary  of 
what  may  be 
removed  at 
Common 
Law. 


The  34th  section  of  the  Act  of  1883  presents  considerable  diffi- 
culties of  construction.  It  "will  he  seen  that  the  fixtures  become 
the  property  of  and  removable  by  the  tenant,  provided  that  the 
tenant  observes  four  conditions,  and  that  the  landlord  does  not 
exercise  an  option  of  purchase.  If  the  conditions  be  not  observed, 
do  the  fixtures  revest  in  the  landlord,  so  that  he  can  sue  the  tenant 
or  a  pui'chaser  from  the  tenant  for  them,  or  has  he  merely  an  action 
for  damages  against  the  tenant  ?  It  is  submitted  that  in  this  respect, 
notwithstanding  the  practical  hardship  upon  a  purchaser,  the  section 
must  be  construed  strictly  in  favour  of  the  landlord,  and  that  he 
may  sue  any  person  whatever  in  trover  for  fixtures  severed  in  breach 
of  the  conditions. 

Another  question  is,  whether  the  expression  "other  fixtures" 
includes  ornamental  or  trade  fixtures,  or  whether  what  is  called  the 
ejusdcm  generis  rule  is  to  operate  so  as  to  confine  the  operation  of  the 
expression  to  fixtures  of  the  same  kind  with  those  already  named, 
that  is,  agricultural  fixtures.  It  is  submitted  that  ornamental,  but  not 
trade,  fixtui'es  are  included  on  the  ground  that  for  an  agricultural 
tenant  to  have  a  house  and  ornamental  fixtures  therein  might  be 
considered  to  be  in  contemplation  of  the  parties,  whereas  with  trade 
fixtures  it  would  be  otherwise. 

It  will  be  observed,  that  by  the  first  paragraph  of  the  section  the 
fixtures  are  removable  "  before  or  within  a  reasonable  time  after  the 
termination  of  the  tenancy."  The  curious  and  uncertain  period  of 
removability  at  common  law  is  spoken  of  hereafter  {i) .  The  statute 
appears  to  substitute  for  it  a  still  more  uncertain  period  to  be  deter- 
mined by  what  may  be  deemed  by  a  jury,  or  a  judge  if  a  case  should 
be  tried  by  a  judge  alone,  to  be  reasonable  in  fact,  and  it  seems  that 
within  such  period  a  tenant  who  has  quitted  has  by  force  of  the 
statute  a  power  of  re-entry  for  the  purpose  of  removing  the  fixtures. 

Independently  of  the  above  Acts,  the  agricultm-al  tenant  is  left  to 
the  operation  of  the  rule  in  I*!hces  v.  Maice  above  referred  to,  so  as  to 
have  no  power  of  removal  of  agricultural  fixtures  (/.■) . 

Although  an  agricultural  tenant  cannot  remove  articles  which  are 
strictly  of  an  agricultural  nature,  yet,  if  the  object  and  purpose  of  the 
erections  relate  partly  to  trade  of  any  description,  the  tenant  may 
remove  them  (/)  ;  thus  cider  mills  {»>),  machinery  for  working  mines 
and  collieries  {»),  and  salt  pans  (o),  have  been  considered  removable: 
nurserymen  have  been  allowed  to  remove  trees  and  shrubs  which  they 


(J)  Post,  Sub-sect.  (f). 

(k)  Alices  V.  Maire,  3  East,  38 ;  2  Sm. 
L.  C. ;  6  R.  R.  523. 

(/)  Amos  &  F.  64—70,  343. 

(;«)  3  Atk.  40 ;  disapproved  of  by  the 
House  of  Lords  in  Fmhtr  v.   Dixon,   12 


CI.  &  Fin.  312 ;  Walmsley  v.  3nhie,  7 
C.  B.,  N.  S.  115;  29  L.  J.,  C.  P.  97. 

(h)  Laicton  v.  Lawlon,  3  Atk.  13  ;  Ld. 
JJitd/ri/ V.  Ld.  Warde,  Ambler,  113. 

(o)  Laicton  v.  Salmon,  1  H.  Blac.  260 ; 
2  R.  R.  764. 
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have  planted  for  the   pm-poses   of   sale  (7;),  but  not  to  plough  up  Cn.  XVI.  s.  s. 
strawberry  beds  out  of  the  ordinary  course  of  management  of  the     c'^'/f-'T 
nursery-ground  {q)  :  and  it  would  seem  that  the  tenant  cannot  remove        turai). 
hothouses,  greenhouses,  forcing-pits   and  erections  of  that  descrip- 
tion (r),  otherwise  than  as  allowed  by  the  Landlord  and  Tenant  Act, 
1851  (14  &  15  Vict.  c.  25),  s.  3  (s),  or  the  Agricultural  Holdings  Act. 
In  no  case  can  private  persons  sell  or  remove  fruit  trees,  although 
planted  by  themselves  (/)  ;  nor  hedges,  nor  flowers,  nor  even  a  border 
of  box  {u). 

(e)   Contracts  respecting  Fixtures. 

It  is  a  principle  of  law  applicable  to  fixtm^es,  as  well  as  other  Construction 
things,  that  individuals,  on  entering  into  a  contract,  may  agree  to  Contractr 
vary  the  strict  position  in  which  they  would  otherwise  legally  stand  respecting 
towards  each  other,  where  no  absurdity  or  general  inconvenience  to  Remoral. 
would  result  from  the  tiansaction  (,r).  Modus  ct  convent io  vincunt 
legem  {>/).  Therefore  buildings  erected  for  the  purposes  of  trade, 
under  leases  containing  covenants  to  yield  ujd  in  repau",  at  the  expira- 
tion of  the  term,  all  buildings  which  should  be  erected  upon  the 
demised  premises,  cannot  be  removed  by  the  lessees,  when  the  words  of 
the  covenant  are  general,  and  contain  no  exception  of  any  particular 
sort  of  buildings  (~) .  Where  a  lease  contained  a  general  covenant  to 
repair  and  leave  in  repair,  and  lime-kilns  were  erected  by  the  lessee 
during  the  term,  it  was  held,  that  he  could  not  remove  them  at  the 
end  of  the  term  without  committing  a  breach  of  covenant  {a).  So 
salt  pans  erected  by  a  tenant  dming  his  term  cannot  be  removed 
where  the  lease  contains  a  covenant  to  leave  the  salt  works  in  good 
repair  at  the  end  of  the  term  (i).  "Where  there  was  a  covenant  to 
keep  in  repair  the  premises,  and  all  erections,  buildings,  and  improve- 
ments erected  on  the  same  during  the  term,  and  to  yield  up  the  same 
at  the  end  of  the  term,  it  was  held  to  be  broken  by  the  removal  of  a 
veranda  erected  during  the  term,  the  lower  part  of  which  was  affixed 
to  the  ground  by  means  of  posts  (c) .  Where  there  is  a  covenant  to 
yield  up  at  the  expiration  of  the  term  all  erections  and  improvements 

{p)   Warden  v.    I'shr,   3  Scott,  N.  K.  C.  B.,  N.  S.    120;  27  L.  J.,  C.  P.  124; 

508  ;  Amos  &  F.  68,  343.  Bishop  v.  EUiott  (in  error),  11  Exch.  113, 

((?)    WethcreU  v.  HourUs,  3  Camp.  227.  122  ;   24  L.  J.,  Ex.  229  ;  Enrl  of  Mansfield 

\r)  Amos  &  F.   70,  343  ;  but  see  Symc  v.  Blackbuvur,  6  Bing.  N.  C.  42"6. 

V.  Harveij,  24  Sc.  Sess.  Cas.  202.  {y)  2Co.  E.  73  ;  Broom's  Max. ;  Haslett 

(s)  Ante,  p.  705.  v.  Burt,  18  C.  B.  162,  893. 

(0    IVyndhrnii  v.    TVin/,  4   Taunt.   316  ;  {z)  Xmjlor  v.    CoUinge,    1    Taunt.    19 ; 

13  R.  R.  607,  Heath,  J. ;  Com.  Dig.  tit.  Thresher  v.   East  London    TT.    TF.   Co.,   2 

TFastc  (D.  3)  ;  Amos  &  F.  69,  344.  B.  &  C.  608  ;  2  L.  J.,  K.  B.  100. 

{/()  Einpson  v.  Sodcn,  4  B.  &  Ad.  655 ;  [a)   Thresher  v.  East  London  IF.  IF.  Co., 

38  R.  R.  347.  supra. 

(a)  Amos  &  F.  108,  345  ;  Bumerque  v.  (i)  Earl  of  Mansfeld  y.  Blackburne,   6 

Rumseij,  2  H.  &  C.  777  ;  33  L.  J.,  Ex.  88  ;  Bing.  N.  C.  426. 

Stansfeld  v.  Mayor,   ^-c.  of  Portsinouth,  4  (r)  Pcnry  v.  Broioi,  2  Stark.  R.  403, 


710 


Chap.  XVI. — The  Preservation  ov  the  Premises. 


Ch.XVI.s.S. 

I'ixlitrcs 

{Contracts 

respecting). 


Renounced 
Fixtures 
cannot  be 
taken  in 
Execution. 

General 
Words. 
Wilson  V. 
Whateloj. 


mado  (Turin o-  the  torm,  a  greenhouse,  the  framework  of  which  is  laid 
on  walls  embedded  in  mortar,  cannot  be  removed,  although  no  damage 
is  done  to  the  walls  by  removing  it  {li).  A  lease  contained  covenants 
by  the  lessee  to  keep  and  leave  in  repair  the  demised  premises, 
"  together  with  all  wainscots,  u-indoics,  shutters,  fastenings,  &c.,  and 
other  things  which  then  were,  or  at  any  time  thereafter  should  be, 
thereunto  affixed  or  helonr/in;/  (looking-glasses  and  furniture  excepted), 
and  together  also  with  all  sheds  and  other  erections  and  inqn-ovcments 
which  should  be  erected,  built  or  made  upon  the  demised  premises." 
An  assignee  of  the  lease,  during  the  term,  removed  an  old  shop  window 
and  put  up  in  its  place  a  plate-glass  front,  but  without  in  any  manner 
fastening  it  to  the  x)remises,  except  by  means  of  wedges:  held, 
that  this  plate-glass  front  was  either  a  "  window "  or  an  "  im- 
provement within  the  true  moaning  of  the  covenant,  and  therefore 
irremovable  by  the  tenant  at  the  end  of  the  term,  although  erected 
for  the  purposes  of  trade  "  (e).  Where  by  the  terms  of  his  lease  or 
agreement  the  tenant  renounces  his  ordinary  right  to  remove  any  of 
his  fixtures  during  the  term,  the  sheriff  cannot  take  them  under  an 
execution  against  him  (/). 

A  lease  contained  a  covenant  to  yield  up  certain  scheduled 
articles,  together  with  all  doors,  wainscots,  shelves,  presses,  dressers, 
drawers,  locks,  keys,  bolts,  bars,  staples,  hinges,  hearths,  chimney- 
pieces,  mantel-pieces,  chimney- jambs,  foot-pans,  slabs,  covings, 
window-shutters,  partitions,  sinks,  water-closets,  cisterns,  pumps  and 
rails,  water-tanks,  and  other  additions,  improvements,  fixtures  and  things 
which  were  and  should  be  anyways  fixed  or  fastened  upon  the 
premises :  held,  that  the  general  words  could  not  be  restricted  (there 
being  no  assignable  genus  to  which  the  enumerated  articles 
belonged),  and  that  the  lessee  could  not  make  a  marketable  title 
even  to  articles  in  the  nature  of  tenant's  fixtures  {(j).  So  the  lessee 
of  an  oil  refinery  who  has  covenanted  to  deliver  up  the  premises  at 
the  end  of  the  term,  together  with  all  doors,  &c.  (specifying  numer- 
ous articles),  and  all  other  things  which  now  are  or  at  any  time 
during  the  said  term  shall  be  fixed  or  fastened  to  the  freehold,  has 
no  right  to  remove  trade  fixtures,  and  may  be  restrained  from  so 
doing  (//).  Where  a  colliery,  with  machinery  and  implements  for 
working  it,  was  leased  for  years,  with  a  proviso  for  re-entry  on  non- 
paj-ment  of  rent,  and  a  covenant  by  the  lessee,  at  the  determination 
of  the  demise  to  deliver  up  the  machinery  and  implements,  conform- 
ably to  an  inventory  annexed  -to  the  lease,  of  which  a  revaluation 


(d)  West  V.  Blakeway,  2  M.  &  G.  729  ; 
9  Dowl.  846. 

(e)  Hasktt  v.  Burt,  18  C.  B.  162,  893  ; 
25  L.  J.,  C.  P.  201,  295. 

(/)  Dumergue  v.  Eumscij,   2  H.    &  C. 


777  ;  33  L.  J.,  Ex.  88. 

{(/)  Wilson  V.  V.'hafchy,  1  J.  &  II.  430  ; 
7  Jur.,  N.  S.  908. 

(/()  Bidrler  v.  Trinidad  Petroleum  Co.,  17 
W.  R.  153. 
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•was  to  to  made  three  montlis  before  tlie  expiration  of  the  demise;  Ch.XVI. s. 8. 
and  the  landlord  recovered  judgment  in  ejectment  in  Trinity  term  (flft".'„l^tg 
for  a  forfeiture  for  non-pajment  of  the  rent,  but  did  not  execute  the  respcctimj). 
writ  of  possession  until  the  8th  of  November,  and  the  tenant  com- 
mitted an  act  of  bankruptcy  the  next  day  ;  it  was  held,  that  the  land- 
lord was  entitled  to  take  possession  of  all  the  machinery  and  imple- 
ments (some  of  which  had  been  brought  on  the  premises  by  the 
tenant  during  the  term),  although  no  previous  valuation  had  been 
made  (/).  A  lease  of  mines  contained  a  covenant  for  the  lessee  to 
erect  furnaces,  ironworks,  &c.,  and  to  repair  and  yield  up  the  fur- 
naces, fire-engines,  iron-works,  dwelling-houses  and  all  other  erec- 
tions, &o.,  to  be  erected,  built  or  set  up,  except  the  ironwork,  castings, 
railways,  whimseys,  gins,  machines,  and  the  movable  implements  and 
materials  used  in  or  about  the  said  fm-naces,  fire-engines,  ironworks, 
stone-pits  and  premises  ;  and  there  was  a  power  given  to  the  lessor 
to  purchase  the  excepted  articles ;  it  was  held,  that  the  lessee  had  a 
right  to  remove  whatever  was  in  the  nature  of  a  machine,  or  part  of 
a  machine,  though  fixed  in  brickwork,  but  not  what  was  in  the 
nature  of  a  building  or  support  of  a  building,  although  made  of 
iron  (/.■).  A  covenant  to  leave  a  water-mill  with  all  fixtures,  fasten- 
ings and  improvements,  was  held  to  include  a  paii-  of  new  mill-stones, 
set  up  by  the  lessee  during  the  term,  although  by  custom  they  might 
have  been  removed  (/).  A  covenant  by  a  lessee  that  at  the  end  of  the 
term  he  would  deliver  up  to  the  lessor  the  demised  premises, 
"  together  with  all  locks,  keys,  bars,  bolts,  marble  and  other  chimney- 
2)ieces,  foot-pans,  slabs,  and  other  fixtures  and  articles  in  the  nature  of 
fixtures,  which  shall  at  any  time  during  the  said  term  be  fixed  or 
fastened  to  the  said  demised  premises,  or  be  thereto  belonging,"  is 
confined  to  "  landlord's  fixtures,"  and  does  not  prevent  the  lessee 
from  removing  or  selling  trade  and  other  tenant's  fixtures  erected  by 
himself  during  the  term  {m).  In  Duck  v.  BraddijU  a  lease  was  made 
of  a  cotton  factory  and  machinery  in  consideration  of  1,250/. 
paid  on  execution  of  the  lease,  and  of  rent  for  the  first  year 
1,600/.,  on  next  daj',  and  350/.  yearly  afterwards.  There  were 
provisoes  that  the  lessor  might  distrain  the  machinery  for  rent,  and 
that  when  the  rents  reserved  to  be  payable  for  the  first  year 
should  have  been   paid,  and    all    other  covenants,  &c.,  therein  con- 

(i)  S/oirr  V.  Enntcr,  3  B.  &  C.  368  ;  and  (/)  JI<vf>/r  v.  Bradley,  9  Biiig.  24. 
see  Clark  v.  Croicnshaw,  3  B.   &  Ad.  801  ; 

Eoni  V.  Baker,  9  East,  215  ;  9  B.  R.  541  ;  {>n)  Bifhop  v.  Elliott  {ia.  error),  11  Exch. 

26  R.  R.  486  ;  Falrburn  v.  Eastwood,  6  M.  113  ;  24  L.  J.,  Ex.  229.    The  Court  below 

<k  W.  679.  decided  that  the  lessee  had  the  right  to 

(/.•)   Foley  V.  Addtnhroolce,  13  M.   k  W.  sell   only  the    trade   fixtures  :    Elliott   v. 

174  ;  Amos  &  F.  90  ;  and  see  Rex  v.  Top-  Bishop,  10  Exch.  496,  522  ;   24  L.  J.,  Ex. 

piny,  M'Clel.   &  Younpc,  544  ;  Biimergue  33  ;  but  the  judges  were  much  divided  in 

V.  Ramsey,  2  H.  &  C.  777.  opinion. 
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taiiiecl  on  tlie  lessee's  part  liad  been  fulfilled,  the  lessee  should 
become  absolutely  entitled  to  the  machinery.  There  was  also  a 
covenant  to  use  the  machinery  on  the  premises  and  not  elsewhere. 
It  was  liekl,  that  the  property  in  the  machinery  passed  to  the  lessee 
on  the  payment  of  the  1,600/.,  and  that  it  did  not  continue  in  the 
lessor  until  the  end  of  the  term  [n).  In  conclusion  upon  this  part 
of  the  subject, — before  a  tenant  removes  an  article  which  he 
considers  as  a  removable  fixture,  he  should  examine  his  right  not 
only  with  reference  to  the  general  law  of  fixtures,  but  also  as  it  may 
be  affected  by  any  express  or  implied  contract  by  which  he  may  be 
bound.  Where  a  tenant  renews  or  extends  his  term,  he  must  be 
careful  to  preserve  his  right  to  fixtures,  for  without  some  express 
stipulation  on  the  subject  he  may  lose  his  right  at  the  expiration 
of  his  first  term  (o) . 

Accepting  the  demise  of  a  house  containing  fixtures,  does  not 
raise  an  implied  contract  to  pay  for  the  fixtures  (^j).  By  the  grant 
of  a  house  with  the  appurtenances  all  the  fixtures  pass,  unless  some 
intention  to  the  contrary  be  expressed  {q).  But  it  is  otherwise 
where,  by  an  enumeration  of  particular  fixtures  in  the  conveyance, 
an  intention  is  shown  to  exclude  other:  c.rprcssio  lau'x.s  est  cxchmio 
alten'us  (;•).  Upon  the  sale  of  a  mill  or  factory,  looms  used  in  the 
mill  are  not  within  the  words  "  steam-engines,  boilers,  shafting, 
piping,  mill-gearing,  gasometer,  gas-pipes,  di"ums,  wheels,  and  all  and 
singular  other  the  machinery,  fixtm*es,  and  effects  fixed  up,  in, 
attached  or  belonging  to  the  mill  or  factory  or  premises"  (-v).  So 
looms  standing  upon  a  loom-foot,  from  which  they  may  be  removed 
at  pleasure,  will  not  pass  by  the  general  term  of  "  machinery,"  though 
they  are  worked  by  steam-power  which  is  attached  to  the  mill  and 
mortgaged  with  it  (.s) .  A  mortgage  of  a  silk-mill  was  expressed  to 
include  "  all  those  the  steam-engines,  boilers,  steam-pipes,  main- 
shafting,  mill-gearing,  millwrought  work  and  other  machinery  and 
fixtm'es,  whatsoever,  then  erected  or  set  up  or  standing,  &c.,  in  or 
upon  the  mill  or  any  part  thereof :  " — held,  that  all  the  machinery 
and  fixtm-es  used  in  the  manufacturing  of  silk  within  the  mill  were 
included  (t). 

Wherever,  therefore,  it  is  intended  in  contracts  which  concern  the 
realty  as  well  as  the  fixtures,  that  the  latter  should  be  paid  for  sepa- 


(li)  Duck  Y.  Bradchjll,  M'Clel.  217;  13 
Price,  455. 

[o)  Post,  Sect.  9  ;  FUzherhert  v.  Shaiv, 
1  H.  Blac.  258  ;  Thresher  v.  East  Loiulon 
Waterirnrks  Co.,  2  B.  (k  C.  608,  614  ;  2 
L.  J.,  K.  B.  100  ;  26  R.  R.  486. 

{p)   Ooffx.  Harris,  5  M.  &  G.  573. 

{q)  Cohgravc  v.  Bias  Santos,  2  B.  &  C 
76  ;  Steward  v.  Lombe,  1  Brod.  &  B.  506  ; 
21  R.  R.  700  ;  Hoydcll  v.  McJIichael,  1  C, 


M.  &  R.  177;  Lone/staff  v.  Mearjoe,  2  A.  & 
E.  167. 

(;■)  Hare  v.  Horton  (1833),  5  B.  &  Ad. 
715;  2  N.  &  M.  428;  3  L.  J.  (N.  S.), 
K.  B.  41  ;  39  R.  R.  633. 

(a)  Hutchinson  v.  Kay,  23  Beav.  413; 
26  L.  J.,  Ch.  457. 

[t)  Haley  v.  Hammer slei/,  3  De  Gex,  F. 
&  J.  587  ;  30  L.  J.,  Ch.  771  ;  and  see 
Colegrave  v.  Bias  Santos,  2  B.  &  C.  76. 
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rately,  a  stipulation  to  that  effect  ouglit  to  be  introduced.     Contracts  Ch.xvi.  s.  8. 

for  the  sale  of  fixtures  are  not  within  the  Statute  of  Frauds,  as  they  Fixtures 

.  {Contracts 

are  not  goods  and  chattels  within  the  meaning  of  the  statute,  nor  do  respecting). 


they,  although  annexed  to  the  freehold,  constitute  an  interest  in 
land  {it).  But  a  memorandum  of  the  actual  sale  of  fixtures  requires 
a  conveyance  stamp,  and  it  makes  no  difference  that  it  is  in  the  past 
tense  (.r) .  A  reversionary  interest  in  trade  fixtures  will  pass  by  an 
agreement  in  writing,  though  not  under  seal  (?/).  Where  a  lessee, 
who  had  power  to  remove  a  greenhouse  fixed  to  the  freehold,  agreed 
to  sell  the  lease,  together  with  the  greenhouse  and  furniture,  plants 
and  crops  for  a  certain  sum,  but  was  afterwards  unable  to  obtain  the 
lessor's  consent  to  the  assignment  of  the  lease,  which  was  necessary ; 
it  was  held,  that  the  contract  was  an  entire  one,  and  that  the  lessee 
could  not  sue  for  the  price  of  the  greenhouse  {z). 

It  was  held  by  the  House  of  Lords,  in  Meux  v.  Jacobs  (a),  that  the  Mortgage  of 
mortgage  of  a  lease  was  a  mortgage  by  implication  of  tenant's  fix-     ^^  "^^^' 
tures,  whether  affixed  by  the  tenant  before  or  after  the  mortgage  ;  and  Jacobs. ' 
it  was  pointed  out  that  it  did  not  require  registration  under  the  Bills 
of  Sale  Act,  1854,  as  against  the  holder  of  a  bill  of  sale.    As  against 
such  a  person,  the  fixtures,  although  removable  by  the  tenant  as  trade 
fixtm-es  during  the  term,  were  held  to  continue  chattels  real,  although 
as  against  trustees  for  creditors  and  execution  creditors  the  Bills  of 
Sale  Act  made  them  chattels  personal. 

And  even  as  against  trustees  for  creditors  and  execution  creditors.  Separate 
a  mortgage  of  fixtures  did  not  require  registration  under  the  Bills  of  pixtiu'ef^ 
Sale  Act,  1854,  unless  it  gave  power  to  the  mortgagee  to  sell  or  take 
possession  of  the  fixtures  separately  {b).      If  such  power  were  given, 
the  mortgage  required  registration,  although  there  was  no  assign- 
ment of  the  fixtures  in  so  many  words  (c). 

Under  the  Bills  of  Sale  Act,  1882  (45  &  46  Vict.  c.  43),  every  bill  Bills  of  Sale 
of  sale  of  "  personal  chattels  "  requires  registration  as  therein  men-  -^^*^- 
tioned,  otherwise  it  is  void.  But  by  sect.  4  of  the  Bills  of  Sale  Act, 
1878,  the  term  "  personal  chattels  "  (which  included  fixtures  gene- 
rally in  the  repealed  Bills  of  Sale  Act,  1854)  means  (inter  alia) 
fixtures  "  w/ien  separateli/  assigned  or  charged,''^  *'  but  shall  not 
include  fixtures  (except  '  trade  machinery ')  when  assigned  together 
with  a  freehold  or  leasehold  interest  in  any  land  or  building  to  which 

(m)  HaUcn  v.   Bunder,   1   C,  M.   &  R.  41  L.  J.,  Ch.  -181  ;  32  L.  T.  171  ;  23  W.  R. 

275  ;  Lee  v.  Risclon,  7  Tauut.  191 ;  17  R.  R.  526. 

484;  Finncr  v.  Arnold,  1   Tyr.   &  Gr.  4  ;  {b)  Ex  parte  Barclai/,  Re  Joyce,  L.  R.,  9 

Lee  V.  GashJI,  L.  R.,  1  Q.  B.  D.  700.  Ch.  577  ;  43  L.  J.,  Bank.  137  ;  30  L.  T. 

(i)  Horsfull  V.  Uey,  2  Exch.  778.  479  ;    22   W.   R.   COS,    distinguishing  Ex 

ly)  Petric  v.  Lawson,  2  C.  &  K.  138.  ^7ff»-<e  Dagltsh,  L.  R.,  8  Ch.  1072. 

{3)  Slcddon  V.  Cruiksha)ik,  16  M.    &  W.  (e)  Ex  parte  Baglish,  ubi  supra.      See 

71.  also  Longbuttom  v.  Berry,  L.  R.,  5  Q.  B. 

[a)  Meux  v.  Jacobs,  L.  R.,  7  H.  L.  481  ;  123  ;  Mather  v.  Eraser,  2  K.  &  J.  536. 
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they  are  aflixed."  The  5th  section  of  the  Act  of  1878  contains  an 
cLiborato  definition  of  "  trade  machinery  "  for  the  purpose  of  the 
Bills  of  Sale  Acts. 

It  has  been  held  that  a  steam-engine,  erected  for  the  purpose  of 
■working  a  colliery,  to  be  used  by  the  lessee  of  such  colliery  during 
his  term,  but  to  be  held  as  the  property  of  the  landlord,  subject 
to  such  use,  did  not  pass  to  the  assignees  of  the  tenant  on  his 
bankruptcy  (d)  ;  that  fixtures  which  were  by  law  removable  as 
between  landlord  and  tenant,  part  of  which  were  erected  before 
a  mortgage,  and  part  afterwards,  passed  to  the  mortgagee,  and  not 
to  the  assignees  of  the  bankrupt  mortgagor  (e)  :  and  that  where 
copper  roller  manufacturers,  being  seised  in  fee  of  a  mill  and  land, 
erected  thereon  steam-engines,  machinery,  &c.  for  the  purposes  of 
their  trade,  and  then  mortgaged  in  fee  the  mill  and  land,  with  all 
fixtm-es,  &c.,  and  afterwards  became  bankrupt,  the  mortgagees  were 
entitled  to  all  the  machinery,  &c.  fixed  to  the  freehold,  and  that  the 
deed  did  not  require  to  be  registered  as  a  bill  of  sale  under  the  Bills 
of  Sale  Act,  1854  (./').  But  a  mortgage  of  trade  fixtures  without  the 
mill  or  land  to  which  they  are  annexed,  was  held  to  be  a  mortgage  of 
personal  chattels  within  the  meaning  of  that  Act,  as  explained  by 
sect.  7,  which  includes  "  fixtiu-es  and  other  articles  capable  of  complete 
transfer  by  delivery  "  {g).  And  such  fixtures  will  be  deemed  to  be 
in  the  order  and  disposition  of  the  mortgagor  in  the  event  of  his 
bankruptcy  whilst  he  remains  in  possession  thereof  (h).  The  regis- 
tration of  the  mortgage  under  the  Bills  of  Sale  Act,  1854,  was  held 
to  make  no  difference  in  this  respect  (/). 

It  may  be  added,  that  even  before  the  decision  of  the  House  of 
Lords  in  Mni.r  v.  Jacobs,  above  referred  to,  it  had  been  held  that  by 
a  mortgage  of  a  mill,  the  stones,  tackling  and  implements  pass  to  the 
mortgagee  {!>)  ;  that  an  equitable  mortgage  of  a  leasehold  public- 
house  with  the  fixtures  therein,  consisting  of  ordinary  house  fixtures 
and  trade  fixtures,  was  sufiiciejit  to  prevent  any  of  them  being  in  the 
order  and  disposition  of  the  lessee  on  his  becoming  bankrupt  (/)  ; 
and  that  under  an  equitable  mortgage,  by  the  simple  deposit  of  a 
lease  unaccompanied  by  any  memorandum,  the  tenant's  fixtures  will 
be  included  {tn).     And  it  was  distinctly  laid  down  in  Mctt.r  v.  Jacobs, 


(d)  Coombs  V.  Brainiwnt,  5  B.  tS:  Ad.  72. 
And  see  further  Ch.  VII.,  Sect.  11,  ante. 

(e)  Ex  parte  Itnjncl,  2  Mont.,  D.  &  De 
Gex,  443  ;  Fletcher  v.  Manning,  1  C.  cfK. 
350  ;   Ex  parte  CowcU,  17  L.  J.,  Bank.  16. 

( f)  Mather  v.  Fnmr,  2  K.  &  J.  536 ; 
25"L.  J.,  Ch.  3fil;  Boyd  v.  Shorrock, 
L.  R.,  5  Eq.  72,  80;  37  L.  J.,  Ch.  154. 

(</)  WatcrfaU  v.  Penhtonc,  6  E.  &  B. 
876;  26  L.  J.,  Q.  B.  100. 


{Ji)  Whit  more  v.  Einpson,  23  Beav.  313  ; 
26  L.  J.,  Ch.  364. 

[i)  Badger  v.  Shaic,  2  E.  &  E.  472  ;  29 
L.  J.,  Q.  B.  73. 

(/•)  riace  V.  Fagg,  4  Man.  &  R.  277  ; 
Ex  parte  Bentleij ,' Ite  West,  2  Mont.,  D.  & 
De  Gex,  591. 

(/)  Ex  parte  Barclay,  5  De  Gex,  M.  &  G. 
403;  25  L.  J.,  Bank.  1. 

[m)   Williams  y.  Evans,  23  Beav.  239. 
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that  .the  distinction,  at  one  time  (^^)    supposed    to    subsist  between  Ch.XVLs.  8. 
mortgages  of    freeholds  and  leaseholds,    as    regards   registration,    is      /^Jo>!lr7cts 
not  maintainable  (o) .    Words  which  would,  in  a  mortgage  in  fee,  pass     respecting). 
trade  fixtm^es,  will  also  pass  them  in  a  mortgage  by  sub-lease,  but  in 
a  mortgage  bj  sub-lease  the  property  in  the  fixtures  giving  the  right 
to  remove  will  not  pass  to  the  mortgagee  unless  an  intention  to  that 
effect  be  apparent  from  the  deed  ( })) . 

The  above  cases,  however,  relate  to  the  mortgagor's  fixtures.     The  Tenant's 
fixtures    of   the  tenant  of  a  mortgagor,  brought  by  him  upon  the  not  pass  by 
demised  premises  after  the  mortgage,  do  not  pass  to  the  mortgagee,  Mortgage. 
but  may  be  removed  by  the  tenant  of  the  mortgagor  {q) . 

(f)  Eeiiioirtl  of  Fixtures. 

The  right  of  a  tenant  to  remove  tenant's  fixtures  is  a  power  coupled  Extent  of 
with  an  interest  (r),  which  follows  his  property  in  the  fixtures  as  5^^^*+°! 
against  the  landlord  (•s),  and  may  be  assigned  by  deed(?').  It  con-  remove 
tinues  only  during  his  original  term  (/^),  and  "during  such  further 
period  of  possession  by  him  as  he  holds  the  premises  under  a  right 
still  to  consider  himself  as  tenant  "(.r).  The  meaning  of  this 
modification  of  the  rule  that  tenant's  fixtures  vest  in  the  landlord 
immediately  on  the  determination  of  the  term  {y)  is  not  very  plain  [z) ; 
but  it  seems  clear  that  if  the  tenant  quit  the  premises,  and  the  land- 
lord re-enter,  the  tenant's  right  to  remove  the  fixtures  is  gone. 
Where  steam-engines  w^ere  removable  by  the  lessee,  and  had  not  been 
removed  previously  to  the  lessor  entering  for  a  forfeitm-e,  it  was 
held,  that  trover  could  not  be  maintained  for  them  [a).  The  right  of 
the  tenant  is  gone,  too,  where  the  landlord  re-enters  for  a  forfeiture 
by  reason  of  the  tenant  having  become  a  bankrupt  {h),  or  where  the 
landlord  recovers  possession  under  an  ejectment  for  a  forfeiture  (c). 
In  Peidon  v.   Rohart  (d),  however,   a  sub-tenant,  who  remained  in  when 

Removal 

(«)  See   H(nctrr)j  v.   Biiilin,   L.    R.,    8       :][imhan  y.  Lloyd,  2lsl.  kW.  4.bQl,  AQQ.       maybe. 
Q.  B.  290,  per  Lush,  J.  [x)    Wecton  v.  Woodcock,  7  M.  &  W.  14. 

(o)  And    see     Ex     parte     Tweedy,     Re  (y)  See  Lyde  v.  Rmscll,  1  B.  &  Ad.  39-1, 

Trethoiciin,  46  L.  J.,  Bank.  43.  In  whicli  case  the  tenant  A  ad  quilted  pos- 

[p)  Southport  and  West  Lancashire  Bank-  session,  and  failed  to  recover  severed  fix- 
iiig  Co.  V.  Thompson,  37  Ch.  D.  64.  tures  from  the  landlord  in  trover. 

((/)   Sunders  v.  Davis,  15  Q.   B.  D.  213;  (--)  Leader  v.  Jloineuood,  5   C.  B.,  N.  S. 

54  L.  J.,  Q.  B.  576;  33  W.  R.  655.  546  ;  27  L.  J.,   C.  P.   316;  and  see  the 

{)■)  I^oolc's  case,  1  Salk.  368  ;  Mimhall  question  discussed  by  Kindersley,  V.-C, 
V.  Lloyd  (1837),  2  M.  &  W.  460  ;  1  M.  &  H.  in  Gibson  v.  Hammersmith  R.  Co.  (32  L.  J., 
125;  6L.J.(N.  S.),Ex.ll5;  46R.R.438,        Ch.   337),  in  which  the  defendants  were 

{s)  See   Cumberland    Union   Banking   Co.       held  bound,  under  the  Lauds  Glauses  Act, 
v.  Man/port  Hematite,   ^-c.    Co.,   [1891]    1       to  give  compensation  for  trade  fixtures. 
Ch.  415.  (a)  Jfinshallv.  LI  .yd,  2   M.  &  W.  450  ; 

(i*)  Hallen  v.  Runder,    1    C,   M.   &   R.        Mackintosh  v.  Trotter,  3  M.  &  W.  184. 
266;    London   and    Westminster   L^oan    and  [b)  Fiigh  y.  Arton,  L.   R.,  8   Eq.   626; 

Discount  Co.  v.  Drake,  6  C.  B.,  N.  S.  798,       38  L.  J.,  Ch.  619. 
811 ;  28  L.  J.,  C.  P.  297.  (c)  Minshall  v.  Lloyd,  2  M.  &  W.  450  ; 

(;/)  Ex  parte  Quinccy,  1   Atk.  477  ;   Lee       3Liekintosh  v.  Trotter,  3  M.  &  W.  184. 
v.  Risdon,  7  Taunt.   191  ;   17  R.  R.  481  ;  [d)  Penton  v.  Robart  (1801),  2  East,  88  ; 

Colegrave  v.  Dias  Santos,   2  B.  &  C.  76  ;       6  R.  R.  376. 
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Removal  by 
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Life,  or  at 

wm. 


possession  after  recovery  in  ejectment  botli  against  the  mesne 
landlord  and  liimself,  was  held  entitled  to  remove  fixtures,  the 
superior  landlord  recovering  nominal  damages  only  for  breaking  and 
entering,  and  the  verdict  being  entered  for  the  sub-tenant  in  respect 
of  the  trespass  de  bonis  asportatis.  This  very  strong  case  in  favour 
of  the  tenant  {e)  is  strenuously  argued  by  Mr.  Amos  (/)  to  form  no 
exception  to  the  general  rule  in  favour  of  the  landlord ;  but  it  has 
been  expressly  dissented  from  in  an  Irish  case  [g]  and  more  than 
once  questioned  in  England  (Aj,  and  appears  to  be  bad  law,  as  seems 
to  follow  from  the  criticism  of  Charles,  J.,  in  Barf  v.  Prohyn  (/), 
In  that  case  a  tenant  held  over  because  an  incoming  tenant  failed  to 
pay  him  for  fixtures  as  agreed  for,  and  removed  the  fixtures  while 
still  in  possession,  but  after  having  been  sued  in  ejectment,  Charles,  J,, 
held,  in  an  action  by  the  landlord  for  wrongful  removal  and  conver- 
sion, that  no  inference  of  a  subsisting  tenancy  could  be  drawn,  and 
that  the  tenant  was  a  trespasser  at  the  time  of  removal,  but  that  the 
landlord  was  entitled  only  to  recover  the  auction  or  breaking-up 
value  of  the  fixtm^es. 

Eemovable  fixtm-es  not  removed  become  part  of  the  freehold,  even 
though  they  remain  on  the  premises  by  the  parol  consent  of  the 
lessor ;  and  though  such  consent  might  give  the  tenant  a  right  of 
action  for  the  value  of  the  fixtures  against  the  lessor  if  he  should 
subsequently  refuse  to  permit  their  removal,  it  will  give  no  such 
right  as  against  mortgagees  of  the  lessor  who  were  no  parties  to  it,  in 
event  of  their  refusal  (/.•) . 

On  the  whole  it  seems  that,  unless  the  landlord  does  some  act  to 
create  what  has  been  called  an  "  excrescence  of  the  term,"  the  right 
to  unsevered  fixtures  vests  in  the  landlord  on  the  determination  of 
a  term  certain ;  but  that  a  Court  might  possibly  hold  that  abstaining 
from  issuing  a  writ  of  ejectment  is  equivalent  to  an  overt  act  by 
the  landlord  (7). 

If  the  term  be  an  uncertain  one,  as  if  the  lessor  be  a  tenant  for 
life,  or  if  the  tenancy  be  at  will  {m),  it  seems  clear  that  the  tenant 
will  be  allowed  a  reasonable  time,  after  the  expiration  of  his  estate,  to 
remove  "  tenant's  fixtures."  For  no  laches  can  be  imputed  to  such  a 
tenant  in  not  having  availed  himself  of  the  privilege  of  severance 
dm-ing  the  term  ;  neither  can  a  gift  to  the  landlord  be  implied  (;?). 


(f)  See  map  v.  Barton,  12  C.  B.  278  ; 
per  Jervis,  C.J. 

(/)  Amos  &  F.  102. 

iff)  Decile  V.  McMullen,  8  Ir.  C.  L.  Rep. 
355 

(/])  In  Weeton  v.  Woodcock,  7  M.  &  W. 
14,  by  Alderson,  B.,  and  in  Leader  v. 
Eoinciiood,  27  L.  J.,  C.  P.  316. 

(i)  Barff\.  Frobijn,  64  L.  J.,  Q.  B.  557  ; 


73  L.  T.  118 — tried  without  a  jury. 

{k)  Thomas  v.  Jerniiin/fi,  66  L.  J.,  Q.  B. 
5  ;  75  L.  T.  274  ;  45  W.  R.  93,  per  Haw- 
kins, J. 

(/)  See  per  Charles,  J.,  in  Farff  v. 
Frolii/ii,  supra. 

(m)  See  as  to  Tenant  at  Will,  p.  256, 
ante. 

(i>)  Amos  &  F.  107. 
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In  Porter  v.  Brew  (o)  a  sub-lease  of  a  nursery  ground  contained  a  Ch.  XVI.  s.  8. 
covenant  by  the  sub-lessee  to  deliver  up  all  landlorcrs  fixtures  at  the  end    ,^J;'^^."7^y-x 

of  the  tenn.      The  head-lease  contained  a  covenant  (unknown  to  the  — — — 

sub-lessee)  that  the  lessee  would  deliver  up  not  only  all  landlord's  and  Sub- 
fixtures,  but  also  all  trade  fixtures  at  the  end  of  the  term  of  the  head-  ^^^^' 

Povtcy  V, 

lease.  It  was  said  that  a  covenant  in  the  sub-lease  that  the  sub-lessee  j)rcw. 
would  be  allowed  by  the  mesne  landlord,  apart  from  the  head-lease, 
to  remove  trade  fixtm-es  might  not  unreasonably  be  implied,  bvit  the 
Court  was  clearly  of  opinion  that  there  was  no  implied  covenant  in 
the  sub-lease  that  tlie  head-lease  did  not  contain  the  covenant  to 
deliver  up  the  trade  fixtures. 

A  reasonable  time  for  removal  after  the  expiration  of  the  term  Special 
will  also  be  allowed  in  the  case  of  a  stipulation  in  the  lease  that  the  Agreement, 
tenant  may  remove  the  fixtui-es  "  at  the  expiration  of  the  term  "  [p). 

The  surrender  of  a  lease,  it  may  be  added,  will  not  prejudice  the  Surrender. 
rights  of  a  purchaser  of  fixtures  before  the  surrender  {q) .  Where 
the  purchaser  of  lands  brought  an  ejectment  against  a  tenant  from 
year  to  j^ear,  and  the  parties  entered  into  an  agreement  that  judg- 
ment should  be  signed  for  the  plaintiff,  with  a  stay  of  execution  till 
a  given  period ;  it  was  held,  that  the  tenant  could  not  in  the  interval 
remove  buildings,  &c.  from  the  premises  which  he  had  himself  erected 
during  his  term,  and  before  the  action  was  brought  (r).  Where  the 
landlord  during  the  term,  by  letter,  declined  to  buy  the  tenant's 
fixtures,  but  added,  "  I  have  no  objection  to  your  leaving  them  on 
the  premises  and  making  the  best  terms  you  can  with  the  incoming 
tenant,"  it  was  held  that  such  letter  did  not  operate  as  a  valid  licence 
(it  not  being  under  seal) ;  and  that  if  the  new  tenant  refused  to  pay 
for  the  fixtures  so  left,  or  to  permit  them  to  be  removed,  no  action 
of  trover  would  lie  for  them,  whilst  they  remained  uusevered  from 
the  freehold  (s) .  Where  the  tenant  has  a  legal  right  to  remove 
fixtures  after  the  end  of  his  term,  and  is  prevented  from  doing  so  by 
the  landlord  or  incoming  tenant,  the  action  should  be  for  preventing 
the  plaintiff  from  exercising  his  right  to  sever  and  remove  the 
fixtures  {t) .  But  the  value  of  fixtures  severed  during  the  tenancy, 
and  of  other  goods  left  behind,  may  (after  a  sufficient  demand  and 
refusal)  be  recovered  in  trover  {u).     But  it  is  otherwise  with  respect 

(o)  Fortcr  v.  Drew  (1880),   5  C.  P.  D.       Dnilr,  6  C.  B.,  N.  S.  798 ;  28  L.  J.,  C.  P. 

143  ;  49  L.  J.,  C.  P.  482  ;  42  L.  T.  151 ;       297. 

28  W.  R.  672.  (r)  Fitzhcrhert  y.  Shaw,  1  H.  Blac.  258 ; 

,    ,    p^       .  ,,  ir  r  T,    4         ,7         Heap  V.  Barton,  12  C.  B.  274. 

(B)  Staiisfield  V.  Mai/or   of  rortsmoutlt,  ,\   p^-i;,,,  ^    TT.,„r7^,-o^,,    i-   n    t>    r7^  . 

4  C.  B.,  N.  b.  120  ,  27  L.  J.,  OP.  124  ,       ^^,^^^^^^.  ^  2ro;««foo«/,  5  C.  B.,  N.  S.  546. 

n     Tf^'^HQa'^T/-   ^-^""«    /j,       P     7      '  (0  London    ami    Wt'stmimtcr   Loan    and 

Qi^^.   130  ;  11  Jur.,  N.  S.  481  ;  P.gh  t.       ^  V  ^,,^^  ^^_  ^_  ^^.^^     g  C.  g.,  N.  S.  800, 
Arton,  supra,  g^-j 

{q)  Saint  v.  PiUnj,  L.  R.,  10  Ex.  137  ;  («)  Leader  v.  Homewood,  5  C.  B.,  N.  S. 

London   and   Westminster  Discount    Co.  v.       546,  548. 
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to   fixtures  wliicli  were   left  imsevered    on    the   expiration   of    tlie 
tenancy  (,r). 

It  appears  to  be  generally  understood  in  practice  that  where 
trading  as  well  as  ornamental  fixtures  may  be  removed,  and  are 
accordingly  taken  down,  the  tenant  is  liable  to  repair  any  injmy  the 
premises  may  sustain  by  the  act  of  removal ;  and  in  like  manner,  it 
would  seem,  that  where  a  fixture  has  been  put  iip  in  substitution  for 
an  article  which  was  attached  to  the  premises  at  the  time  of  the 
demise,  the  tenant,  on  taking  clown  his  own  fixture,  is  bound  to 
restore  the  former  article,  or  to  replace  it  by  another  erection  of 
a  similar  description  (//).  It  has  been  held,  that  in  removing 
engines,  &c.  partly  fixed  in  brickwork,  which  a  tenant  has  by  the 
terms  of  his  lease  a  right  to  remove,  he  may  disturb  such  brickwork  as 
is  necessary,  and  is  not  bound  to  restore  it  to  a  perfect  state,  but  that 
he  is  liable  for  unnecessary  disturbance  of  brickwork  {z). 


Landlord's 
Remedies  for 
the  wrongful 
Removal  of 
Fixtui'es. 


Remedies  to 
recover  the 
Value  of 
Fixtures. 


(g)  Remedies  respecting  Fixtures. 

When  fixtures  which  have  become  part  of  the  realty,  and  irremov- 
able according  to  law,  have  been  removed,  the  landlord  may  maintain 
an  action  on  the  case  in  the  nature  of  waste  :  for  such  removal  amounts 
to  an  injmy  to  the  reversion,  which  the  law  considers  waste  {a). 
Where  such  waste  amounts  to  a  breach  of  covenant,  the  landlord  may 
sue  either  in  case,  or  on  the  covenant,  at  his  election  (b).  He  may 
also,  before  the  removal,  apply  to  the  High  Court  for  an  injunction 
to  prevent  the  removal  (c).  Although  a  landlord  cannot  maintain 
an  action  of  trespass  for  entering  the  premises  during  the  occupation 
of  the  tenant,  because  occupation  is  necessary  to  maintain  that  form 
of  action ;  yet  immediately  upon  the  severance  of  the  fixtures  from 
the  realty,  they  become  mere  chattels,  and  he  may  maintain  an  action 
of  trespass  for  taking  them  away,  for  the  property  is  vested  in  him 
from  the  time  of  severance  {d)  ;  again,  where  the  fixtures  have  been 
unlawfully  severed  from  the  freehold  and  carried  away,  or  otherwise 
converted  or  disposed  of,  the  landlord  may  maintain  an  action  of 
trover  for  their  value  (e) . 

Fixtures  being  often  the  subject  of  contracts,  actions  may  be 
brought  for  any  breach  of  such  contracts  by  either  of  the  parties  (/). 


(.r)    TTilcfe  v.  Waters,  16  C.  B.  637. 

(y)  Amos  &  F.  89. 

(z)  Foley  y.  Adcknhroohe,  13  M.  &'  W. 
174. 

As  to  recovery  in  specie  of  chattels  (an 
altar  stone  and  sacred  relics)  removed 
during  the  term  with  the  privity  of  the 
tenant,  see  rctre  v.  Ferrers,  61  L.  J.,  Ch. 
426 ;  65  L.  T.  568. 

(a)  mtchman  v,    Walton,   4   M.    &   W. 


409  ;  Smith  v.  Render,  27  L.  J.,  Ex.  83. 

{b)  Khibjslde  V.  Thornton,  2  W.  Blac. 
1111;  Kerne  v.  Benbow,  4  Taunt.  764; 
Martyr  v.  Bradley,  9  Bing.  24. 

[c)  Amos&F.  281-287. 

(d)  Farrant  v.  Thompson,  5  B.  &  Aid. 
826 ;  23  R.  R.  761  ;  Amos  &  F.  352. 

{>')  mtchman  v.  Walton,  4  M.  &  "W. 
409  ;  51  R.  R.  656. 

(/)  Martyr  v.    Bradley,   9    Bing.    24  ; 
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These  actions  generally  arise  either  from  the  breach  of  contracts  Ch.  XVI.  s.  8. 
respecting  the  care  and  disposition  of  fixtures  during  the  existence  of  (f/fme'dies 
a  tenancy,  or  upon  contracts  for  the  sale  of  fixtures.  A  lessee  cannot  respecting). 
even  during  his  term  maintain  trover  for  fixtures  attached  to  the  free- 
hold {g).  If  a  landlord,  during  the  term,  severs  fixtures  from  the 
freehold  and  distrains  tliem,  the  tenant  may  maintain  trover  for 
them  (A).  But  where  a  tenant  leaves  fixtures  at  the  end  of  his  term 
and  the  landlord  afterwards  severs  them,  the  tenant  cannot  maintain 
trover  for  them  (/).  Where  a  tenant  assigned  his  lease  by  way  of 
mortgage,  but  continued  in  possession  and  became  bankrupt,  where- 
upon the  assignees  removed  fixtures  which  by  the  lease  were  to  be 
yielded  up  at  the  end  of  the  term  to  the  lessor ;  it  was  held,  that  the 
mortgagee  might  maintain  trover  against  the  assignees  [k).  If  a 
lessee,  who  is  possessed  of  tenant's  fixtures,  mortgage  his  term  with 
the  fixtures  and  afterwards  become  bankrupt,  the  mortgagee  may 
recover  in  trover  the  value  of  the  fixtures  from  the  assignees,  who 
have  removed  and  converted  them  (/).  Where  the  assignees  of  a 
bankrupt  mortgagor  who  had  vested  in  his  mortgagee  an  immediate 
interest  in  fixtm'es,  severed  and  sold  them ;  it  was  held,  that  the 
mortgagee  was  entitled  to  recover  from  the  assignees  the  value  of  the 
fixtures  estimated  as  between  outgoing  and  incoming  tenant  {m).  A 
lessee  of  a  house  containing  fixtiu'es,  executed  an  assignment  of  the 
premises  by  way  of  mortgage,  not  mentioning  the  fixtures :  he  after- 
wards assigned  the  premises  and  all  his  estates  and  effects,  to  trustees; 
the  trustees  being  in  treaty  for  a  sale  of  the  fixtm-es,  the  mortgagee, 
whose  principal  and  interest  were  due,  took  forcible  possession  of 
the  house,  and  refused,  on  demand,  to  deliver  up  the  fixtures ;  the 
trustees  brought  trover ;  and  it  was  held,  that  they  could  not  recover 
for  them  (>?) . 

If    an  incoming  tenant  purchase  as  fixtures  from   the  outgoing  Remedies 
tenant  property  which  in  fact  belongs  to  the  landlord,  he  may  recover  *?  recover 

IT       11  .,„.,  .  .  ,  Damages  for 

back  the  money  he  paid  for  it,  m  an  action  against  the  outgoing  an  Improper 
tenant  for  money  had  and  received ;  and  in  such  action  it  will  be  no  j^ix^tures 
defence  tliat  the  outgoing  tenant  was  not  aware  that  the  articles 
belonged  to  the  landlord,  having  bought  them  himself  from  a  pre- 
ceding tenant ;  he,  however,  has  his  remedy  against  such  preceding 
tenant  (o).  But  there  is  no  implied  warranty  of  title  in  the  contract 
of  sale  of  a  pcr&onal  chattel,  the  maxim  being  caveat  emptor;  and 

Watson  \.  Lane,  11   Exch.  769;  25  L.  J.,  {k)  Riiehman  v,    Walton,  4   M.   &  W. 

Ex.  101.  409. 

{(j)  Mackintosh  v.  Trotter,    3  M.   &   W.  {I)  Boydell  v.  M'Michad,  1  C,  M.  Sc  R. 

184;  liojt'enw.  Henderson,  17  Q.  B.  574.  177;    Thompson  v.    I'ettit,    10   Q.  B.  101  ; 

(A)  Dalton  V.    Wkittem,  3  Q.  B.    961  ;  Horsfall  v.  If,//,  2  Exch.  778. 
Clarlie  v.  Ilulfurd,  2  C.  &  K.  540.  {m)   Thompson  y.  Pettlt,  supra. 

(i)  Lyde  v.  Russell,  1  B.  &  Ad.  394  ;   35  («)  Longstaffy.  Mcagoe,  2  A.  &  E.  167. 

R.  R.  327.  (o)  Eobinson  t.  Anderton,  Peake,  94. 
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tlierefore,  in  tbo  absence  of  fraud,  a  vendor  is  not  liable  for  a  defect 
of  title,  unless  tliere  be  an  express  warranty,  or  an  equivalent  to  it, 
by  declaration  or  conduct  (7;).  Where  the  owner  of  the  goodwill 
and  fixtures  of  a  public-house  allowed  another  person  to  represent 
himself  as  such  to  the  landlord,  whereupon  they  let  the  house  to  him 
and  he  sold  the  house  and  fixtures  to  a  bona  fide  purchaser ;  it  was 
held,  that  the  real  owner  of  the  fixtures  had  estopped  himself  from 
recovering  the  fixtures  of  the  piu'chaser  {q). 


Eight  of 
Landlord  to 
enter  the 
Premises  to 
Survey,  &c. 


Estimate  of 
Dilapidations 


Sect.  9. — Survey  and  Valuation  of  Dilajndations  and  Fixtures. 

A  landlord  has  no  legal  right  during  the  term  to  enter  upon  the 
demised  premises  to  view  their  condition,  or  the  dilapidations,  wants 
of  repair,  mode  of  cultivation,  &c.,  except  in  pursuance  of  some 
power  or  authority  in  that  behalf  contained  in  the  lease  or  agree- 
ment, or  the  written  or  oral  leave  of  tlie  tenant  (>•).  For  any  such 
unauthorized  entry  he  would  be  liable  to  an  action  of  trespass  at  the 
suit  of  the  tenant.  When,  as  frequently  is  the  case,  there  is  a  cove- 
nant or  proviso  in  the  lease  or  agreement  that  the  landlord  may 
enter  so  many  times  during  the  year  to  survey  the  premises,  and  to 
require  the  necessary  repairs  to  be  done,  he  may  select  any  days  in  the 
year  as  he  thinks  fit,  whether  they  be  the  worst  or  the  best  time  for 
doing  repairs  (-s').  But  a  covenant  for  a  landlord  to  be  allowed  to  come 
into  a  house  to  see  the  state  of  its  repair  "at  convenient  times"  is 
not  broken  by  his  not  being  allowed  to  go  into  some  of  the  rooms,  if 
the  tenant  has  had  no  previous  notice  of  his  coming  {t). 

Towards  the  end  of  the  term,  some  respectable  and  competent 
surveyor  or  architect  (to  be  mutually  agreed  on)  should  be  employed 
on  behalf  of  both  landlord  and  tenant  to  ascertain  what  defects  and 
wants  of  repairs  exist  contrary  to  the  covenants  or  stipulations  in  the 
lease  or  agreement,  and  the  sum  it  will  take  to  do  what  is  necessary. 
He  should,  of  course,  be  furnished  with  the  lease  or  agreement,  or  a 
copy ;  and  he  should  be  acquainted  with  the  law  as  to  the  construc- 
tion of  covenants  to  repair  and  leave  in  repair,  &c.  {u).  He  should 
decide  fairly  and  impartially  between  the  parties,  in  like  manner  as 
an  arbitrator.  He  should  make  a  schedule  of  the  repairs,  &c., 
necessary  to  be  done  (stating  them  in  detail),  with  an  estimate  of  the 


{p)  Morley  v.  Atienlorough,  3  Exch. 
500;  Ormrodv.  Uuth,  14  M.  &  W.  651, 
664  ;  Btanhy  v.  BoUett,  16  M.  &  W.  644  ; 
Sims  V.  Marri/at,  17  Q.  B.  281. 

(?)  Gr'!/!/  'f-  y'ellh  10  A.  &  E.  90  ;  and 
see  Freeman  v.  Cooke,  2  Exch.  654  ;  6 
D.  &  L,  187  ;  Clarke  y.  Mart,  6  H.  L.  Cas. 


633,  644,  655. 

(r)  Ante,  p.  671. 

(s)  mil  V.  Barclay,  16  Ves.  403. 

(t)  Doe  d.  Wetherell  v.  Bird,  6  C. 
195. 

(«)  Ante,  Sect.  1,  p.  657. 


&  P. 
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sum  it  will  take  to  do  such  repairs,  &c.  Such  schedule  and  estimate  Ch.  XVI.  s.  9. 
should  be  written  upon  an  appraisement  stamp  {x).  When  the  i'-I^IZZoTof 
appraisement  is  not  made  on  behalf  of  both  parties,  but  merely  for  l>iiapidations, 

the  private  information  of  the  party  procimng  it  to  be  made,  it  does  

not  require  any  stamp  (?/).  The  charges  of  and  incident  to  such 
survey  and  appraisement  should  be  exjDressly  provided  for  by  agree- 
ment between  the  parties  and  the  person  employed.  In  some  cases 
the  decision  of  the  valuer  may  be  reviewed  by  the  Court,  in  the  same 
manner  as  ordinary  arbitrations  (s). 

It  is  usual  and  desirable  that  the  tenant  should,  instead  of  executing  Amount  of 
the  required  repau's  himself,  pay  the  estimated  cost  of  them  to  the  ^^  ° 
landlord.  What  this  cost  is  to  be  must  depend  almost  entirely  on  the 
judgment  of  the  surveyor.  For  the  modern  practice  of  surveyors, 
the  reader  is  referred  to  the  useful  "  Handbook  of  House  Property," 
by  Mr.  E.  L.  Tarbuck,  architect  and  surveyor,  of  which  a  second 
edition  was  published  in  1880. 

The  valuation  of  any  fixtures  to  be  paid  for  by  the  landlord  at  the  Valuation  of 
end  of  the  term  may  be  made  in  like  manner.  But,  as  a  general 
rule,  a  landlord  is  not  obliged  to  pay  for  any  fixtures  whatever, 
except  such  as  he  has  expressly  contracted  to  take  and  pay  for  at  the 
end  of  the  term,  or  for  which  he  is  liable  according  to  the  custom  of 
the  country. 

If,  after  such  valuations  have  been  made  and  paid  for,  the  incoming 
tenant  discover  that  he  has  paid  for  too  much,  or  for  things  not 
included  in  the  valuation,  he  cannot  recover  the  over-payments  in 
an  action  for  money  had  and  received,  especially  where  he  had  not 
given  any  notice  of  the  errors,  and  demanded  back  the  money  before 
action  {a). 

Yaluations  between  outgoing  and  incoming  tenants  of  fixtures,  &c..  Valuations 
should  be  made  in  like  manner  as  between  landlord  and  tenant ;  but  Outgoing  and 
the  incoming  tenant  should  take  especial  care  to  ascertain  that  he  will  ^"^^"^j^^ 
have  a  good  title  as  against  ihe  landlord,  to  any  fixtures  he  purchases 
from  the  outgoing  tenant  {h)  ;  for  it  is  to  be  remembered  that  an 
outgoing  tenant,  unless  the  holding  be  agricultural,  has  only  a  rUjld 
to  remove  his  own  fixtures  during  his  term,  {r)  ;  and  even  if  the  holding 
be  agricultm-al,  before  or  within  a  reasonable  time  after  the  termi- 

{x)  Stamp  Act,    1891,   and  Sched.  tit.  Sched.  tit.  Appraisement,  Exemption  1. 
Appraiseiiwiit,  post.  Appendix  A.  (;)  See  i?('  Hopper,  L.  R.,  2  Q.  B.  30"  ; 

See   a  very  full   form   of   specification  30  L.  J.,  Q.  B.  97. 
illustrating    "a    few    matters    arising"  ,  ^  jp^.^eman   v.  Jeffries,   L.   R.,   4   Ex. 

under  the  ordinary  covenant  to  leave  in  i89 

repair,  in  Tarbuck's  Handbook  of  House  ,'     ^„.  ^^        „.  ,        met,    me  .   ii 

-D^       i.      o    1     1  -t  (h)   Elliott  V.  Bishop,  10  Exch.  49G      11 

Property,  2nd  ed.,  p.  ti.  t-,  ^  1,     no     o.    t      t      t?^     ■«  .    p„,/  t 

-    {y)  Ainson  v    Fell,  5   M.    &  S.   240;  ?/^h,  \^?  ^"1  ^v/-;,.? ^-    "^^  '  ^""  ^• 

JaelLi  V.  Sfopherd,  2  Cr.  &  M.  361,  367  ;  -ff«*^''".  ^^  ^-  ^-  1^^'  S^^. 
Amos  &  r.  357  :   Stamp  Act,    1891  and  {c)  Ante,  p.  715. 
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nation  of  tlie  tenancy,  and  he  cannot,  by  agreement  or  otherwise, 
convey  to  the  incoming  tenant  (without  the  hiudlord's  concurrence)  a 
greater  right  or  title  than  he  himself  possesses.  Consequently,  if  the 
tenant's  fixtures  are  permitted  to  remain  affixed  to  the  demised  pre- 
mises when  the  old  tenancy  ends  and  the  new  one  commences,  they 
will  belong  to  the  landlord  as  parcel  of  the  freehold,  notwithstanding 
that  the  incoming  tenant  has  paid  for  them  to  the  outgoing  tenant 
their  full  value  as  fixtures.  To  prevent  this,  the  fixtures  so  pur- 
chased should  be  specified  in  a  schedule  to  the  new  lease,  and  an 
express  provision  inserted  therein  that  the  tenant  shall  be  at  liberty 
at  any  time  during  the  term  to  remove  and  dispose  of  them  (inter 
alia)  as  tenant's  fixtures.  An  outgoing  tenant,  who  has  quitted 
possession,  has  no  right  to  re-enter  on  the  incoming  tenant  to  remove 
any  fixtures  whatever  {d) . 

The  surveyor  is  to  be  paid  according  to  his  labour,  and  not  ac- 
cording to  the  amount  of  bills  he  looks  over,  or  the  amount  of  money 
expended,  or  to  be  expended  (e) ;  although  a  commission  of  5  per  cent. 
on  the  sum  laid  out,  when  such  was  proved  to  be  the  usage,  has  been 
allowed  (,/').  If  a  surveyor  make  an  estimate,  which  turns  out  to  be 
incorrect  to  a  considerable  amount,  and  consequently  entirely  useless, 
through  his  omitting  to  take  reasonable  precaution  in  forming  his 
judgment,  he  is  not  entitled  to  recover  anything  for  his  plans,  specifi- 
cations, or  estimates  made  for  the  work  {g)  ;  but  this  is  a  dangerous 
ground  of  defence,  it  being  a  question  for  the  jury  whether  the  work 
done  was  of  an//  use  or  value  to  the  defendant  {//).  It  is  frequently 
better  to  pay  the  sum  demanded  (as  agreed)  and  afterwards  bring  a 
cross-action  for  the  negligence  and  want  of  due  care  and  skill. 
"Where  in  making  the  valuation  the  surveyor  acts  as  an  appraiser 
within  the  meaning  of  46  Geo.  3,  c.  43,  and  8  &  9  Vict.  c.  76,  by 
which  latter  an  annual  duty  of  two  pounds  is  imposed,  he  cannot 
recover  his  charges  unless  duly  licensed  as  an  appraiser  or  as  an 
auctioneer  (/)  or  house  agent  (/.•). 

"  The  customary  fee  for  estimating  dilapidations  is  five  per  cent, 
upon  the  estimate,  but  not  less  than  two  guineas,  exclusive  of  travel- 
ling expenses,  time  in  going  to  distant  parts,  and  ultunate  trouble. 
An  umpire  sometimes  charges  five  guineas  a  day  "  (/). 


(d)  leader  v.  Homeivood,  5  C.  B.,  N.  S. 
646;  27  L.  J.,  C.  P.  316. 

{e)  Upsdell  v.  Stewart,  Peake,  193";  3 
R.  R.  685. 

(/)  Chapman  v.  Be  Tastd,  2  Stark.  291  ; 
19  R.  R.  62.5  ;  Jlaltbi/  v.  Christie,  1  Esp. 
310.  ^ 

(S)  Monnipennij  v.  Jlarlhnd,  1  C.   &  P. 


352;  2  Id.  378;  IVhitty  v.  Ld.  Dillon,  2 
F.  &  P.  67. 

(/()  Farnsworth  v.  Garrard,  1  Camp.  38 ; 
10  R.  R.  624  ;  Braeeyx.  Carter,  12  A.  &E. 
373. 

(0  Palk  V.  Force,  12  Q.  B.  660. 

(/•)  24  &  25  Vict.  c.  21. 

(V)  Tarbuck's  Handbook  of  House  Pro- 
perty, 2nd  cd.,  p.  85  (a.d.  1880). 


CHAPTER  XYII. 


ORDINARY  PARTICULAR  COVENANTS. 


'23 


Sect.  page 

1.  Insurance  against  Fire    723 

(a)  Liability  in  case  of  Fire  ....  723 

(b)  Covenant  to  Insure    723 

Policy  is  not  Indemnity    ....  724 
Rebuilding    with    Insurance 

Money 724 

Continuity  of  Breach     726 

2.  Not  to  Assign,  &c.,  withoutLicence  727 

(a)  Covenants  against     727 

(b)  Licence  to  Assign  or  Sub-let  729 

Its  limited  Extension    ....  729 

No  Fine  payable    731 

(c)  Breach  of  Contract    732 

Bankruptcy,  &c.  no  Breach  735 

Bequest  no  Breach     735 

(d)  Forfeiture  and  Waiver     ....  737 


Sect.  .  page 

3.  For  Residence  on  the  Premises  . .  738 

4.  Against  Particular  User 738 

Otherwise  than  as  Dwelling  . .  740 

School,  Hospital,  &:c 742 

Sale  of  Intoxicating  Liquor  . .  744 

5.  For  Particular  User 747 

Farm :  Mines    747 

Public-House    749 

6.  Sole  dealing  by  "Tied  House"..  752 

7.  Re-Delivery  of  Fixtures,  Goods, 

part  of  tlae  Land,  &c 754 

S.  For  Quiet  Enjoyment 755 

(a)  Possession  Essential 755 

(b)  Implied   755 

(c)  Express 759 

9.  Covenants  in  Leases  of  Flats. ., ,  767 


Sect.  1.— Insurance  afjainst  Fire. 
(a)  LiabiUtij  in  case  of  Fire. 
At  common  law  tenants  were  not  answerable  to  their  landlords  for  Accidental 

!c  ire. 

accidental  or  nefflisrent  bm^ninff,  and  by  the  Building  Act,  14  Gfeo.  3,         ' 

.  i.,-T  -J  •         1  Building  Act, 

c.  /8,  s.  86,  no  action  maybe  mamtamed  agamst  any  person  in  wliose  g.  86. 
house,  any  fire  shall  accidentally  hegin,  nor  shall  any  recompense  be 
made  by  such  person  for  any  damage  suffered  thereby;  provided 
"  that  no  contract  or  agreement  made  between  landlord  and  tenant 
shall  be  hereby  defeated  or  made  void."  This  enactment  is  not,  like 
the  greater  part  of  the  statute  in  which  it  is  contained,  of  a  local 
and  personal  na.ture,  or  confined  to  the  metropolis,  but  extends  to 
the  whole  kingdom  {a) .  It  does  not  apply  where  the  fire  is  lighted 
intentionally,  and  mischief  results  to  a  neighbour :  nor  where  the 
fire  is  produced  by  negligence  {h) ,  nor  v^^ill  it  alf ect  any  express 
covenant  or  agreement  to  repair,  &c.,  because  of  the  proviso  above 
mentioned. 

(b)    Covenant  to  Insure. 
Leases   of   premises   comprising   houses  or   other   buildings,  fre-  Usual  Form  of 

7  ,  1        p    j^i        1  i        •  Covenant  to 

quently  contain  a  covenant  on  the   part   oi   tlie   lessee,   to   insure  insure,  &c. 
the  demised  buildings  to  the  full  value,  or  some  proportion  thereof, 
or  to  not  less   than  a  fixed  amount,  in  an  insurance   office  to  be 
approved  by  the   lessor,  either  in   the    joint   names   of  the    lessor 
and  lessee,  or  in   the   name   of   the  lessor   or    of  the   lessee;    and 


(«)  Ex  parte  Gorcley,  In  re  Bcrlccr,  34 
L.  J.,  Bkt.  1 ;  10  Jur.,  N.  S.  10S5.  See 
viX&o  Fimtery..  Fhipporrl,  U  Q.  B.  355. 


{b)  Fimterx.  Phipparcl,  11  Q.  B.  355; 
Vaufihan  v.  Taf  Yah.'  R.  Co.  (in  error),  5 
H.  &  N,  679.  ■ 
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to  keep  the  same  so  insured  during  the  term :  and  to  produce  the 
policy  and  show  the  receipt  for  the  premium  for  the  current  year  to 
the  lessor  or  liis  agent  on  request  (c)  ;  and  to  lay  out  and  expend  all 
insurance  monies  received  in  rebuilding  or  repairing  the  demised 
premises  as  may  be  necessary.  Usually  it  is  further  stipulated  that  if 
the  insm'ance  monies  received  prove  insufficient,  the  tenant  is  to  make 
lip  the  deficiency  out  of  his  own  money — a  stipulation  rather  severe 
upon  the  tenant,  especially  in  the  cases  where  the  landlord  nominates 
the  insurance  office — and  sometimes  that  if  the  tenant  omit  to  insure, 
the  landlord  may  do  it,  and  recover  the  amount  paid,  by  distress 
or  otherwise,  as  for  rent  in  arrear,  a  stipulation  which,  looking  to 
the  very  great  loss  against  which  insurance  is  intended  to  provide, 
and  the  very  slight  amount  of  the  premium  for  insurance,  appears 
quite  reasonable. 

A  policy  of  fire  insurance  is  a  contract  of  indemnity,  and  upon 
payment  of  the  amount  of  loss,  the  insiu-er  is  entitled  to  be  put 
into  the  place  of  the  assured.  If,  therefore,  a  landlord  insure  against 
a  loss  (such  as  by  explosion  covered  by  a  covenant  of  the  tenant  to 
repair  containing  an  exception  for  fire  only) ,  and  the  demised  premises 
being  damaged  by  gas,  the  tenant  reinstates  them  in  pursuance  of 
the  covenant,  the  insurers  can  recover  the  insurance  money  back  from 
the  landlord  {d). 

The  83rd  section  of  the  almost  entirely  repealed  Building  Act  of 
1773  (14  Geo.  3,  c.  78),  provides  for  the  application  of  insiu'ance 
money  to  rebuilding  as  follows  : — 

And  in  order  to  deter  ill-miuded  persons  from  wilfully  setting  their  house 
or  houses  or  other  buildings  on  fire,  with  a  view  of  gaining  to  them- 
selves tlie  insurance  mone}',  whereby  the  lives  and  fortunes  of  many 
families  may  be  lost  or  endangered  :  13e  it  enacted  that  it  shall  and  may 
be  lawful  to  and  for  the  respective  governors  or  directors  of  the  several 
insurance  offices  for  insuring  houses  or  other  buildings  against  loss 
by  fire,  and  they  are  hereby  authorized  and  required  tipoti  the  request 
of  any  person  or  persons  interested  in  or  entitled  unto  any  house  or 
houses  or  other  bxuldings  which  may  hereafter  be  burnt  down,  demolished 
or  damaged  by  fire,  or  upon  any  grounds  of  suspicion  that  the  owner 
or  owners,  occupier  or  occupiers,  or  other  person  or  persons  who  shall 
have  insured  such  liouse  or  houses  or  other  buildings,  have  been  guilty 
of  fraud,  or  of  wiKuUy  setting  their  house  or  houses  or  other  buildings 
on  fire,  to  cause  the  insurance  money  to  be  laid  out  and  expended,  as 
far  as  the  same  will  go,  towards  rebuilding,  reinstating  or  repairing 
such  house  or  houses  or  other  buildings  so  burnt  down,  demolished  or 
damaged  by  fire,  unless  the  party  or  parties  claiming  such  insurance 
money  shall,  within  sixty  days  next  after  his,  her  or  their  claim  is 
adjusted,  give  a  sufficient  security  to  the  governors  or  directors  of  the 
insurance  office  where  such  house  or  houses  or  other  buildings  are  insured, 


(c)  TenniaUx.  Harhorne,  11  Q.  B.  3G8. 
{d)  Darrelly.  Tibbits  {ISSO),  5  Q.  B.  D. 


560:  50  L.  J..  Q.  B.  33 
29  W.  B,  6G— C.  A. 


42  L.  T. 
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that  tlie  saniG  insurance  money  shall  be  laid  out  and  expended  as  afore-  Ch.XVII.s.I. 
said  or  unless  the  said  insurance  money  shall  be,  in  that  time,  settled  and     Covenant  to 
disposed  of,  to  and  amongst  all  the  contending  parties,  to  the  satisfaction        I>isiire. 
and  approbation  of  such  governors  or  directors  of  such  insurance  office 
respectively. 

This  enactment  is  still  in  force  {e) .  It  is  not  limited  to  the  Laying  out 
metropolitan  district,  but  is  applicable  to  the  whole  kingdom  (/).  To  Money^iT 
entitle  a  landlord  or  other  owner  to  the  benefit  of  it,  lie  must  make  E-ebuilding. 
a  distinct  request  to  the  insurance  office  to  apply  the  policy  money  in 
rebuilding,  before  they  have  settled  with  the  tenant  insuring ;  and  in 
no  case  is  the  landlord  or  owner  entitled  to  rebuild  himself  and  claim 
the  policy  money  {g) .  His  remedy  appears  to  be  by  a  mandamus, 
after  a  sufficient  request  and  refusal  {g) .  A  tenant  seems  to  be  clearly 
included  in  the  words  "  person  interested  "  (//).  A  tenant  from  year 
to  year  insm-ing  is  not  limited  in  his  claim  on  the  insurance  company 
to  the  extent  of  liis  interest  in  the  property  insured  (^7).  Trade 
fixtures  put  up  by  a  tenant  and  removable  by  him  are  not  within  the 
words  "houses  or  other  buildings,"  as  used  in  this  section  (/).  A 
purchaser  of  property  insured  for  does  not,  by  the  mere  fact  of  pur- 
chase, acquire  a  right  to  the  insurance  monies  (/r).  And  where  a  fire 
policy  has  been  assigned,  the  insurers,  in  the  absence  of  express  con- 
tract to  do  so,  are  not  bound  upon  the  application  of  the  assignee  to 
pay  him  upon  the  policy  (/). 

The  covenant  to  insure  seems  to  be  a  covenant  that  runs  with  the  Covenant  to 

land  (;;?).  Insure  runs 

TT    1  •  •  1      /v.  """^^^  Land. 

Under  a  covenant  to  msure  m  such  office  as  the  lessor  or  his  assigns 

should  direct,  an  assignee  of  the  reversion  cannot  take  advantage  of  a 

direction  given  by  the  lessor  before  assignment,  which  had  not  been 

obeyed,  so  as  to  work  a  forfeiture  after  the  assignment,  the  lessee 

not  having  had  notice  of  the  assignment  nor  any  direction  from  the 

assignee  {n). 

Where  a  lessee  has   covenanted  to  insure  and  keep  insured  the  Breach  of 
buildings  demised,  or  any  part  thereof,  it  will  be  a  breach  of  the  j  °Ju^^^*  *° 
covenant  if  he  permit  them  to  remain  uninsured,  although  it  be  only  oommittedLy 
for  a  short  period  of  time,  and  no  fire  or  damage  happen.     Thus,  insure  for 
where  a  lessee  covenanted  to  keep  premises  insured,  and  omitted  to  ^^^.  ^°  ^^^^ 

(e)  18  &  19  Vict.  c.  122,  e.  109.  (/)  rook  v.  Adams,  33  L.  J.,  Ch.  639  ; 

(/)  Exjmrtc  GoreJeij,  In  re  Barkn-  (1865),  12  W.  R.  683. 

34  L.  J.,  Bkt.  1  ;   10  Jur.,  N.  S.  1085.  (/)  London  Investment  Co.  v.  Jlunttywre, 

{[/)  'Simpson  v.  Seottish    Union  Insuranee  9  L.  T.  688. 

Go.  (1863),  1  H.  &  M.  618 ;  32  L.  J.,  Ch.  329.  {m)  See  Vernon  v.  Smith,  5  B.  &  A.  at 

{h)  See  ante,  p.  463,  where  the  effect  of  p.  'J,  per  Best,  J.  ;  and  see  ante,  p.  186  ; 

the  enactment  upon  the  rule  of  Leeds  v.  24  R.  R.  527. 

Cheetham,  1  Sim.  146,  is  noticed.  (w)   Crane  v.  Batten.  2  Com.  L.  R.  1696  : 

(j)  Ex  parte  Goreley,  Lire  Bar  kn-,m-^\-s,.  23  L.  J.,  Q.  B.  220. 


72G 


Chap.  XVII.— Ordinary  Particular  Covenants. 


Ch.XVII.s.I, 

Covenant  to 
Insure. 

"What  is  a 
Breach — 
continued. 


Objection  to 
Title  for  Non- 
insurance. 


Continuing 
Breach. 
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Gladwin. 


pay  the  premium  till  after  tlie  expiration  of  fifteen  days  beyond  the 
year,  but  at  the  end  of  the  montli  he  paid  the  premium,  which  was 
accepted  by  tlio  company,  as  reviving  the  insurance  from  the  former 
year ;  it  was  held,  that  the  covenant  was  broken,  the  premises 
liaving  in  fact  remained  uninsured  from  the  expiration  of  the  fifteen 
days  to  the  time  the  premium  was  paid  (o).  But  where  a  lessee, 
having  covenanted  to  keep  800/.  insured  on  the  premises,  effected  an 
insurance  containing  a  memorandum,  that  in  case  of  the  death  of  the 
insured  the  policy  might  be  continued  to  his  personal  representative, 
provided  an  indorsement  to  that  effect  was  made  upon  it  within  three 
months  after  his  death,  and  died,  and  an  indorsement  continuing  the 
policy  to  his  personal  representative  was  made  after  the  expiration  of 
the  three  months,  it  was  held  to  be  no  breach  of  the  covenant  to 
insiu'e  ( ^;) .  Where  a  lessee  covenants  to  insm-e  and  keep  insured  the 
buildings  demised,  and  to  deposit  the  policy  with  the  lessor,  the 
covenant  does  not  mean  that  he  is  to  effect  one  policy  and  keep  that 
policy  on  foot,  but  that  the  premises  shall  always  be  kept  insured  by 
one  policy  or  another  :  and  it  is  a  breach  if  they  are  uninsiu-ed  at  any 
one  time,  and  a  continuing  breach  for  any  portion  of  the  time  they 
are  uninsured  {q). 

A  purchaser  of  a  leasehold  may  object  to  the  vendor's  title  on  the 
ground  that  he  has  incurred  a  forfeiture  by  omitting  for  the  space  of 
a  month  to  pay  the  annual  premium  of  insurance  pursuant  to  his 
covenant,  although  it  does  not  appear  that  the  lessor  has  taken 
advantage  of  the  forfeiture  (r).  But  a  defect  of  this  sort  may  some- 
times bo  provided  against  by  a  special  condition  of  sale  (.s) . 

The  breach  of  a  covenant  to  insure  is  a  continuing  breach. 
Where  there  was  a  covenant  to  insure  and  continue  insured  the 
premises  in  the  joint  names  of  the  lessor  and  the  lessee,  but  the 
lessee  effected  an  insurance  in  his  own  name  alone,  and  showed  the 
policy  to  the  lessor,  who  approved  of  it,  and  afterwards  accepted 
rent;  it  was  held,  that  there  was  a  continuing  breach  of  the  cove- 
nant, and  that  the  acceptance  of  rent  waived  the  previous  breaches 
only  [t) .  A  breach  of  covenant  is  committed  if  the  lessee  covenants 
to  insure  the  buildings  from  time  to  time  and  at  all  times,  and  leaves 
a  part  uninsured  for  two  months  after  the  execution  of  the  lease,  or 
even  less  {u)  ;  although  the  greater  part  of  the  premises  were  already 


(o)  Doe  d.  Fitt  V.  Sheivin,  3  Camp.  134  ; 
Wihon  V.  Wilson,  U  C.  B.  616  ;  23  L.  J., 

C.  P.  137:  Doe  d.  Daiiinyton  y.  Ulph,  13 
Q.  B.  204  ;   18  Id.  106. 

(p)  Doe  d.  Titt  V.  Laming,  4  Camp.  73, 

[q)  Doe  d.  Flower  v.   Feck,   1   B.    &  A. 

428;  IfijdeY.  Wclt.o,  12  M.  &  W.  254;   1 

D.  &  L.   479 ;  Doe  d.  Faker  v.  Jones,  5 
Exch.  498  ;  Cole,  Ejec,  429. 


(,•)  Wilson  V.  jnison,  14  C.  B.  G16 ; 
Falmer  v.  Goscn,  25  L.  J.,  Ch.  841. 

(s)  Jlou-ell  V.  Kightlei/,  8  De  Gex,  M.  &  G. 
325  ;  25  L.  J.,  Ch.  864. 

[t)  Doe  d.  Muston  v.  Gladwin,  6  Q.  B. 
953  ;  Cole,  Ejec.  429. 

{u)  Fennia/lv.  Harborne,  11  Q.  B.  368  ; 
Doe  d.  Darlinrjton  v.  Ulph,  13  Q.  B.  204  ; 
18  L.  J.  Q.  B.  106. 
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insured  at  the  requisite  amount  by  a  policy  expiring  at  tlie  end  of  Cn.XVIt.s.i. 


Covenant  to 
Insure. 


two  months,  and  on  its  expiration  a  new  policy  was  effected  covering 

all  the  premises,  which  were  then  insured  at  the  stipulated  amount  (r).  

So,  where  there  was  a  covenant  by  the  tenant  to  insure  in  the  names 
of  three  lessors  and  the  insurance  was  made  in  their  names  jointly 
with  the  tenant,  it  was  held  a  breach  of  the  covenant  (,^■) .  "Where 
the  lessee  was  to  insure,  with  a  proviso  that  if  he  did  not  the  lessor 
might,  it  was  held,  that  the  lessor  could  not  recover  in  ejectment  for 
a  forfeitm-e,  if  by  his  conduct  he  had  led  the  lessee  to  believe  the 
premises  were  insured  by  himself  (//) . 

"Where  the  performance  of  a  covenant  to  insure  in  a  sub-lease  did  Action 
not  necessarily  include  a  performance  of  the  corresponding  covenant  Sub-lessee. 
in  the  original  lease,  and  the  premises  were  uninsured,  and  the 
original  lessor  entered  for  breach  of  the  covenant  to  insure,  and 
there  was  no  general  covenant  in  the  sub-lease  to  indemnify  against 
the  covenants  in  the  original  lease,  the  lessee  failed  to  recover 
against  the  sub-lessee  damages  for  the  term  which  he  had  lost  by  the 
non-insurance  (z) . 

Relief  against  forfeiture  for  non-insurance,  formerly  provided  for  Relief  against 
by  the  Law  of  Property  Amendment  Act,  1859  (22  &  23  Vict.  c.  35),  fo^Non.'^^ 
sects.  4,  5,  6,  and  9,  and  s.  2  of  the  Common  Law  Procedure  Act, 
1860,  is  now  regulated  by  sect.  14  of  the  Conveyancing  Act,  1881 
(set  out  ante,  p.  308,  Ch.  YIII.,  Sect.  6  (b)),  which  repeals  the  above 
sections,  and  also  sects.  7  and  8  of  the  Act  of  1859,  by  which  the 
lessor  obtained  the  benefit  of  an  informal  insurance,  and  the  purchaser 
of  a  lease  was  protected  from  forfeiture  for  non-insm^ance. 


insurance. 


Sect.  2. — Not  to  Assign  or  Sufj-let  wit/ioiit  Licence. 

(a)   CovenantH  and  Conditions  against. 

It  seems  to  be  settled,  although  there  were  some  early  decisions  Such 
to  the  contrary  (f/),    that  under   an   agreement  for   a   lease   "with  not^conmTon 
common  and  usual  covenants"  the  lessor  is  not  entitled  to  have  a  and  usual, 
covenant  inserted  not   to  assign  or   sub-let  without   his  licence  (J).  j^'^'^J,!"^' 
Even  an  agreement  for  a  lease  to  contain  a  covenant  not  to  sub-let 
and  to  hold  on  other  covenants  of  a  ground  lease  which  contained  a 

(v)  Penninll  y.  Harhorne,  supra.  R.  R.  715  ;  Folkoigham  v.  Croft,   3  Anst. 

\x)  Id.  700  ;  4  R.  R.  844  ;  and  see  Haberdashers' 

{y)  Doe  d.  Fdman  v.  button,  9  C.  k  P.  Co.  v.  Imac,  3  Jur.,  N.  S.  61 1,  Wood,  V.-C. 

706  ;  Cole,  Ejec.  430.  (/')  Sampaliire  v.  TFickens  (1878),  7  Ch.  D. 

(z)  Logan  V.  Hall,  4  C.  B.  598.  555,  and  p.  137,  ante  ;    Church  \.  Broivn, 

(a)  Morgan  v.  Slaughter,   1    Esp.   8  ;  5  15  Ves.  258,  271  ;  10  R.  R.  74. 
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proviso  for  re-entry  on  breach  of  covenants  generally,  but  did  not 
contain  a  covenant  not  to  sub-let,  has  been  held  not  to  entitle 
the  lessor  to  a  proviso  for  re-entry  on  breach  of  the  covenant  not 
to  sub-let  {<■). 

A  covenant  or  proviso  that  the  lessee  shall  not  set,  let,  or  assign 
over  the  whole  or  part  of  the  premises  without  leave  in  n-rithig,  will 
not  be  affected  by  an  oral  licence  to  let  part  {d).  But  the  licence 
need  not  bo  in  ■^Titing,  unless  that  be  expressly  required  by  the 
terms  of  the  lease  ;  and  if  when  a  written  licence  is  necessary,  the 
lessor  gives  a  parol  licence  on  purpose  to  ensnare  the  lessee  (and 
that  can  be  proved),  a  court  of  equity  will  relieve  on  the  ground  of 
f raud  (f ) ,  this  being  an  exception  to  the  general  rule  (./').  Where 
lessees,  holding  with  a  covenant  not  to  assign  without  written  consent, 
sold  their  interest  to  a  person  who  entered  with  the  consent  of  the 
lessor,  but  never  took  a  formal  assignment,  it  was  held  that  no  breach 
of  the  covenant  had  been  committed  {g). 

If  the  vendor  of  a  lease,  in  which  there  is  a  covenant  not  to 
assign  without  licence,  contract  to  assign  his  interest,  it  is  incum- 
bent on  him,  and  not  on  the  purchaser,  to  procure  the  lessor's 
licence  for  the  assignment  (//)  ;  although  he  seems  not  to  be  bound 
to  take  legal  proceedings  to  obtain  it  (/).  "Where  A.  assigned  to  B. 
a  lease  of  a  farm  from  C,  which  contained  a  covenant  not  to  assign 
without  C.'s  consent,  and  B.  agreed  to  assign  the  lease  to  D.'s 
nominee,  D.  to  pay  the  expenses  of  the  assignment  and  180/.  on  a 
certain  day  for  the  improvements  and  manure ;  to  take  the  crops  at 
a  valuation,  and  to  have  immediate  possession ;  it  was  held,  that  to 
support  an  action  on  this  agreement,  B.  must  show  that  he  had 
obtained  C.'s  consent  to  the  assignment,  though  D.  had  taken 
possession  of  the  premises,  had  cut  down  the  crops,  and  had  paid 
part  of  the  180/.  to  B.  (A-). 

Where  iu  a  contract  for  a  sub-lease  it  was  provided  that  the 
sub-lease  should  contain  the  like  conditions  and  stipulations  as  were 
contained  in  the  original  lease,  and  the  original  lease  contained  a 
covenant  not  to  assign  without  the  lessor's  consent,  it  was  held  that 
the  sub-lessor's  consent  was  the  consent  to  be  required  (/). 


(<■)  Crawley  v.  Price,  L.  R.,  10  Q.  B. 
302  ;  33  L.  T.  203  ;  23  W.  R.  874. 

{d)  Roe  d.  Gregson  v.  JIarrkon,  2  T.  R. 
425;   1  R.  R.  513. 

(e)  Iticharfhon  v.  Evans,  3  Mad.  218. 

(/)  See  mil  V.  Barclai/,  18  Ves.  5G.    ' 

(.-/)  West  V.  Bobh,  L.  R.,  5  Q.  B.  450  ; 
39  L.  J.,  Q.  B.  190  ;  23  L.  T.  70  ;  18  W.  R. 
1167  (Ex.  Ch.). 

(/()  IJoi/d  V.  Crispe{U\^),  5  Taunt.  249  ; 
14  R.  R.  744  ;  Mason  v.  Curdcr,  7  Taunt.  9  ; 
17  R.  R.  427  ;  Barker  v.  Banks,  2  F.  &  F. 
213 ;  Davis  v.  Nisbctt,  10  C.  B.,  N.  S.  752  ; 


31  L.  J.,C.  P.  G. 

As  to  payment  of  rent  upon  a  con- 
tract for  «ub- lease,  see  Brcok  v.  Fletcher, 
37  L.  T.  100. 

(i)  Lrhmann  v.  M' Arthur,  L.  R.,  3  Ch. 
490  ;   10  L.  T.  190  ;   15  W.  R.  551. 

(/.)  Mason  V.  Cordcr,  7  Tauut.  9  ;  17 
R.  R.  427. 

(/)  Williamson  v.  Williamson,  L.  R.,  9 
Ch.  729  ;  43  L.  J.,  Ch.  738  ;  31  L.  T. 
291— C.  A.  ;  approved  and  distinguished 
in  Haywood  v.  Hilhcr,  30  Ch.  D.  404  ;  54 
L.  T.  108  ;  34  W.  R.  104— C.  A.,  in  which 
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The  covenant  not  to  assign  or  sub-let  without  licence  seems  to  run  Ch.xVII.s.2. 
with  the  land,  so  as  to  be  binding  on  the  assigns  of  the  lessee  (m).        ^^^^  tuh-uu^ 

(b)  Licence  to  An^Ujn  or  Suh-Ict.  -with  Land." 

The  unreasonable  doctrine  of  Dumpor's  case,  that  a  licence  to  assign  Old  Common 

T    1    ,  ,     ,  J    .    -I         •  0    l^  Tj_'  '      1         •  LawRulethat 

or  sub-let  operated  as  a  total  waiver  oi  the  condition  against  assign-  Licence  Total 
ing,  or  sub-letting:,  such  condition  beinc:  considered  as  an  entire  thing,  )Y'^^^^^T 
not  capable  of  being  waived  or  released  as  to  part  only  (>^),  was  never  casr). 
overruled.      It  was,  however,  abrogated  by  the   Law  of   Property 
Amendment  Act,  1859  (22  &  23  Yict.  c.  3o),  which,  it  will  be  observed, 
applies  to  all  kinds  of  licence.     By  sect.  1  of  this  Act — 

Where  any  licence  to   do   any  act  which  without  such  licence  would  22  &  23  Vict. 

create  a  forfeiture,  or  give  a  right  to  re-enter,  under  a  condition  or  power  ^'    '''  ^"    ' 

reserved  in  any  lease  heretofore  granted  or  to  be  hereafter  granted,  shall  ^g^icm  or 

at  any  time  after  the  passing  of  this  Act  be  given  to  any  lessee  or  his  Sub-let 

assigns,  every  such  licence  shall,  unless  otherwise  expressed,  extend  only  extends  only 
,      ,1  .     .  i      11        •  .  -n    -I  X.      p  ■       to  Permission 

to  the  permission  actually  given,  or  to  any  specifac  breach  oi  any  proviso  actually 

or  covenant  made  or  to  be  made,  or  to  the  actual  assignment,  underlease,  given. 

or  other  matter  thereby  specifically  authorized  to  be  done,  but  not  so  as 

to  prevent  any  proceeding  for  any  subsequent  breach  (unless  otherwise 

specified  in  such  licence) ;  and  all  rights  under  covenants  and  powers  of 

forfeiture  and  re-entry  in  the  lease  contained  shall  remain  in  full  force 

and  virtue,  and  shall  be  available  as  against  any  subsequent  breach  of 

covenant   or   condition,    assignment,    under-lease,    or   other  matter  not 

specifically  authorized  or  made  dispunishable  by  such  licence,  in  the  same 

manner  as  if  no  such  licence  had  been  given  ;  and  the  condition  or  right 

of  re-entry  shall  be  and  remain  in  all  respects  as  if  such  licence  had  not 

been  given,  except  in  respect  of  the  particular  matter  authorized  to  be 

done. 

For  the  extension  of  the  principle  of  this  enactment  to  waiver,  see 
Act  of  18G0,  s.  6,  p.  738,  post.  The  2nd  section  of  the  Act  of  1859 
provides  that  a  licence  given  to  one  co-lessee  to  assign  or  under-let 
part  only  of  the  demised  property  is  to  operate  as  a  licence  to  such 
co-lessee  only,  and  is  as  follows  : — 

Where  in  any  lease  heretofore  granted  or  to  be  hereafter  granted  there  Licence  as  to 

is  or  shall  be  a  power  or  condition  of  re-entry  on  assigning  or  under-  P*^^"  ^  *°  °°^ 

letting  or  doing  any  other  specified  act  without  licence,  and  a  Hcence  at  not  Licence 

X     -r.         r\    T.                                   *°  other  Co- 
it  was  held  that  on  a  contract  for  a  sub-  v.  Bohb,  L.  R.,  4  Q.  B.  634,  and  p.  186,  lessees, 
lease,  to  contain  all  usual  covenants,  in-  ante,  as  to  whether  assigns  are  bound  if 
eluding  a  covenant  not  to  assign  without  not  namtd. 

the   consent   of  the   sub-lessor,  together  As  to  leases  after  Conv.  Act,  1881,  see 

■with  the  covenants  in  the  original  lease  sect.  58  of  that  Act,  p.  188,  ante, 

(one  of  which  was  that  the  lessee  would  («)  Jhanpor^s  case  (45  EUz.,  1601),  4  Co. 

not   assign   without   the   consent   of   the  R.  119  b;    1  Smith,  L.  C.     In  Doe  \.  Bliss 

lessors),  the  sub-lessee  was  bound  to  sub-  (1813),  4  Taunt.  735,  Sir  James  Mansfield 

mit  to  the  insertion  of  a  covenant  not  to  said  :    "  The  profession  have  always  won- 

assign  without  the  head-lessor's  consent, —  dered  bX,  Dumpor'' s  case;  but  it  has  been 

so  that  two  consents  would  have  to  be  law  for  so  many  centuries  that  we  cannot 

required.  overrule  it  "  ;  and  see  per  Lord  Eldon  in 

{m)    Williams  v.  Earle,  L.   R.,  3  Q.   B.  Brummcl   v.    Macphcrson    (1807),    14   Ves. 

739  ;  37  L.  J.,  Q.  B.  231.     But  see  West  173. 
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any  timo  after  the  passing  of  tliis  Act  shall  be  given  to  one  of  several 
lessees  or  co-owners  to  assign  or  iiuder-let  liis  share  or  interest,  or  to 
do  any  other  such  act  as  aforesaid  in  respect  of  part  only  of  such  pro- 
perty, such  licence  shall  not  operate  to  destroy  or  extinguish  the  right  of 
re-entry  in  case  of  any  breach  of  the  covenant  or  condition  by  the  co-lessee 
or  co-lessees,  or  owner  or  owners,  of  the  other  shares  or  interests  in  the 
property,  or  by  the  lessee  or  owner  of  the  rest  of  the  property  (as  the  case 
may  be),  over  or  in  respect  of  such  shares  or  interests  or  remaining 
property,  but  such  right  of  re-entry  shall  remain  in  full  force  over 
or  in  respect  of  the  shares  or  interests  or  property  not  the  subject  of 
such  licence. 


This  section  lias  not  much  operation  in  practice, 
severance  of  the  term  is  stated  at  p.  291,  ante. 


The  effect  of  a 
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Assignment  to 
Corporation. 
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In  recent  times  the  covenant  frequently  takes  the  qualified  form 
that  the  lessees  will  not  assign  without  the  consent  of  the  lessor, 
"  such  consent  not  to  be  unreasonably  withheld." 

"Where  the  covenant  was  not  to  assign  without  consent,  ".such 
consent  not  being  arbitrarily  withheld,"  it  was  held,  that  the  effect 
of  these  words  was  not  to  give  the  lessee  a  right  of  action  for  an 
arbitrary  refusal  of  consent,  but  merely  to  allow  him,  in  case  of  an 
arbitrary  refusal,  to  assign  without  consent.  And  in  the  same  case 
the  majority  of  the  Court  intimated  that  a  refusal  grounded  on  an 
expectation  that  the  property  would  be  required  by  a  public  body 
under  the  Lands  Clauses  Consolidation  Act  was  not  arbitrary  (o) .  In 
a  subsequent  case,  where  the  qualification  was,  that  the  consent  was 
not  to  be  "  unreasonably  refused,  or  refused  to  a  person  of  responsi- 
bility and  respectability,"  the  Court  held  tliat  under  the  circumstances 
the  lessors  were  justified  in  refusing  consent  to  an  assignment  of  a 
lease  to  a  corporation  for  objects  other  than  those  for  which  the  lease 
had  been  granted  {p). 

It  lias  been  said  too,  that  where,  as  it  very  commonly  does,  the 
lease  stipulates  that  consent  shall  not  be  withheld  from  an  assignment 
or  under-lease  to  a  respectable  and  responsible  tenant,  and  an  assignee 
or  under-lessee  is  in  fact  respectable  and  responsible,  there  is  no 
breach  by  an  assignment  or  under-lease  without  consent  obtained  [q), 
or  even  without  consent  asked  (r).  But  the  Court  of  Appeal  was  of 
the  contrary  opinion  in  the  carefully  considered  case  of  Barroiv  v. 


(o)  Trcloar  v.  JSiffffc  {1874),  L.  R.,  0  Ex. 
151  ;  43  L.  J.,  Ex.  95  :  22  W.  R.  843  ;  fol- 
lowed with  approval  by  Hall,  V.-C,  in 
Srar  V.  House  I'ropcrty  and  Investment  So- 
ciety (1880),  16  Ch.  D.  387  :  50  L.  J.,  Ch. 
77  ;  43  L.  T.  531  ;  29  W.  R.  192,  in 
which  the  words  were  "  but  such  consent 
not  to  be  unreasonably  withheld." 


{p)  Harrison  v.  Barroic-in-Furness  Cor' 
poration,  63  L.  T.  834;  39  W.  R.  250, 
per  Romer,  J. 

(y)  Hyde  V.  Warden,  3  Ex.  D.  at  p.  81— 
C.  A. 

(/•)  Per  Iluddleston,  B.,  in  Burford  v. 
U/iwin,  C.  &  E.  494. 
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Isaacs,  in  wliicli  a  landlord  ejected  a  tenant  for  forfeiture  in  sub-  Ch.XVII.s.2. 

letting  to  a  tenant  of  undeniable  respectability  (s) .  -•'^^,  '^  / f '/" 

The  witlihokling  of  a  licence  which  was  "  not  to  be  unreasonably      {Licence). 

withheld  in  the  case  of  any  respectable  or  responsible  person  who  Refusal 

might  be  the  proposed  assignee  "  ^s'as  held  in  Bates  v.  Donaldson  (f)  to  xfjssor^desir 

be  unreasonable  where  it  was  caused  by  the  desire  of  the  lessee  to  Possession. 

obtain  possession  of  the  premises  for  himself.  ■^"''*,y' 

••■  /  ,  Donaldson. 

Where  the  consent  is  not  to  be  withheld,  excepjt  on  reasonable 
objection,  it  has  been  said,  that  if  the  rent  be  large,  strong  reason 
should  be  shown  for  the  refusal,  in  view  of  the  heavy  burden  of  rent 
upon  the  lessee  {u). 

The  very  serious  question  whether  a  pecuniary  consideration  can  Pecuniary 
be  required  for  the  licence  does  not  appear  to  have  been  considered  bv  Consideration 

^  ,  ...  .  ior  Liicence. 

the  Courts,  nor  does  the  risk  of  such  consideration  being  required 
appear  to  have  been  expressly  guarded  against  in  the  precedents  of 
conveyancers.  It  is  believed  that  a  consideration  is  very  seldom 
required  in  practice,  but  the  question  whether  it  is  to  be  requirable 
is  not  one  which  ought  to  be  left  in  uncertainty  when  the  lease  is 
being  settled.  Upon  the  covenant  as  framed  in  the  unqualified  form, 
it  is  conceived  that  the  requirement  of  a  pecuniary  consideration  for 
the  licence  is  perfectly  legal,  although  it  might  perhaps  be  argued 
that  only  a  reasonable,  and  not  a  prohibitory,  consideration  can  be 
required  (r). 

Now,   however,    the  requirement   of   a   fine  is  in  ordinary  eases  Pruhibition  of 
practically  prohibited  by  sect.  3  of  the  Conveyancing,  &c.  Act,  1892  Licgj/cT  b 
(55  &  5G  Vict.  c.  13),  which  is  as  follows  : —  Conv.  Act, 

1SD2,  s.  3. 
In  all  leases  containing  a  covenant,  condition,  or  agreement  against 
assigning,  under-letting,  or  parting  with  the  possession,  or  disposing  of 
the  land  or  property  leased  without  licence  or  consent,  such  covenant, 
condition,  or  agreement  shall,  tinless  the  lease  contains  an  express  prorisioti 
to  the  contrary,  be  deemed  to  be  subject  to  a  proviso  to  the  effect  that  no 
fine,  or  sum  of  money  in  the  nature  of  a  fine  shall  be  payable  for  or  in 
respect  of  such  licence  or  consent ;  but  this  proviso  shall  not  preclude  the  Savino-  for 
right  to  require  the  payment  of  a  reasonable  sum  in  respect  of  any  legal  Expenses, 
or  other  expense  incurred  in  relation  to  .such  licence  or  consent. 

It  is  conceived  that  this  section  is  not  retrospective,  so  as  to  apply  is  this 
to  leases  made  before  the  passing  of  the  Act,  i.e.,  before  the  20th  June,  5'^'Jj!^^^*^'^^ 


tive; 


(s)  Jlarrow  v.   Isaac.':,   [1S91]    1    Q.    B.  {k)  Shephcard  v.  Uonq  Kunq,   ^c.    Cor- 

417  ;  60  L.  J.,  Q.  B.  179  ;  6i  L.  T.  686 ;  poratiou,  20  W.  R.  4.59,  per  Malins,  V.-C. 

39  W.  R.  338— C.  A. :  followed  by  Ken-  (r)  See  IWlon  v.  Tipper,  18  L.  T.  626  ; 

nedy,  J.,  in  Eastern  Telegraph  Co.  v.  Bent,  16  W.  R.  888. 

78  L.  T.  713.  The   words    "such  consent  not   being 

(,)  l,a,„  V.  *„«.„,   [1_896]  2  Q.  B.  -»»S  t^^  i"sSeTaM'  ^fT, 

241  ,  65  L.  J.,  Q.  B.  5(8  ;  74  L.  T.  651  ;  conceived  that  thoy  exclude  a  pecuniary 

44  W.  R.  659  ;  GO  J.  P.  593— C.  A.  consideration. 
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Ch.XVII.s.2. 

Not  to  Asslffii 
or  Siib-h't 
{Licciici). 


"  Fine"  does 
not  include 
]\roney 

required  to  be 
deposited  as 
Security. 

Cus/l's 

Contract, 
III  re. 


1892.  The  general  rule  is  that  statutes  liavo  not  a  retrospective 
operation  {.v) ;  there  appears  to  be  nothing  in  the  section  to  take  it 
out  of  the  general  rule,  and  the  aualogy  of  sects.  10 — 12  of  the  Con- 
veyancing Act,  1881  (ante,  p.  282),  with  which  the  Act  of  1892  is  to 
be  read,  points  in  favour  of  a  prospective  operation  only. 

The  words  "  fine,  or  sum  of  money  in  the  nature  of  a  fine,"  mean 
money  which  is  to  go  irrevocably  into  the  pocket  of  the  lessor,  and 
do  not  include  money  deposited  as  security  for  the  performance  of  an 
agreement  and  repayable  by  the  lessor  on  agreement  performed. 
This  was  held  by  the  Court  of  Appeal  in  Coshes  Contract,  In  ro  (y), 
where  the  lease  was  a  building  one  granted  under  a  building  contract 
relating  also  to  other  property  than  that  demised,  and  containing  an 
absolute  covenant  not  to  assign  without  licence,  which  licence  the 
lessors  refused  unless  the  lessee  Avould  deposit  with  them  200/.  as  a 
fm'ther  security  for  the  performance  by  him  of  the  unperformed  part 
of  the  building  contract  (:;) . 


Breach  l>y  a 
Lease 
amounting 
to  an 
Assiarnment. 


Nature  of 
Assij^nment. 


Advertise- 
ment. 

Sub-lease. 


Breach  by 
Mistake  or 
Forgetful- 
ness. 


(c)  Brcavli  of  Covenant  not  to  Asnign,  S^c. 

A  covenant  not  to  assign  without  licence  is  broken  upon  the  execu- 
tion by  the  lessee  (without  licence)  of  any  deed  whereby  he  parts 
with  the  demised  premises  for  the  ichole  of  the  residue  of  his  term  ; 
although  such  deed  purports  to  be  merely  a  lease  or  sub-lease  for  an 
equal  or  longer  term,  at  a  different  rent,  payable  to  himself,  and 
contains  other  and  different  covenants  and  stipulations  than  those  in 
the  original  lease  {a). 

In  order  that  an  assignment  shall  create  a  forfeitm-e,  the  instru- 
ment must  be  valid  and  effectual  in  point  of  law  and  not  void  as  an 
act  of  bankruptcy  (A) , 

An  advertisement  to  sub-let  or  assign  is  not  a  breach  of  contract,  if 
no  actual  sub-lease  or  assignment  be  made  {e). 

A  covenant  not  to  assign  or  otherwise  part  with  the  premises,  or 
any  part  thereof,  for  the  whole  or  any  part  of  the  term,  is  broken  by 
a  sub-lease  [d) ;  but  a  covenant  "  not  to  assign,  transfer,  set  over,  or 
otherwise  do  or  put  away  the  lease  or  premises,"  is  not  {e). 

A  breach  by  mistake  or  forgetfulness  is  none  the  less  irremediable, 
as  was  reluctantly  held  by  the  Court  of  Appeal  in  a   case  where 


(.(•)  See  Hardcastle  on  Statutes,  2nd  ed., 
at  p.  370,  citing  licidy.  lieid,  31  Ch.  D. 
408,  and  other  cases. 

(;/)  Cosh's  Contract,  In  re,  [1897]  1  Ch. 
9  ;  'ee  L.  J.,  Ch.  28 ;  75  L.  T.  365 ;  45 
W.  R.  117— C.  A.,  affirming  Stirling,  J. 

(.)  Id. 

(«)  Ante,  Ch.  VII.,  Sect.  4. 

(*)  Loe  d.  Lloijd  x.  rouell,   5  B.  &  C. 


308 ;  2  Y.  &  J.  372  ;  4  L.  J.,  K.  B.  159  ; 
29  R.  R.  253. 

((■)  Gourhvj  V.  JDukc  of  Somerset,  1  V.  &  B. 
68;   13  R.  R.  234. 

{d)  Doe  d.  Holland  v.  Worsley,  1  Camp. 
20  ;  6  R.  R.  303. 

(e)  Crusoe  d.  Blencowe  v.  Bugly,  2 
W.  Blac.  766;  3  Wils.  234;  Kinnersley 
V.  Orpe,  1  Doiig.  65  ;  Church  v.  Brown, 
15  Vcs.  258  ;   10  R.  R.  74. 
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intending  sub-lessees  liad  been  let  into  possession  tliough  the  contract  Cu.xvil.s.2. 
for  sub-letting  had  been  cancelled  ;  the  sub-lessees  were  of  such  un-  ^'^<^  ^^  Assign 
doubted  respectability  that  the  consent  to  sub-letting  could  not  have      {Breach). 
been  refused,  but  the  neglect  to  ask  for  consent  was  held  irremediably 
to  forfeit  the  lease  (./'). 

A  proviso  for  re-entry  in  a  public-house  to  a  company  following  Sub-letting 
upon  a  covenant  against  assignment,  on  breach  of  any  covenant  and  ^^"^  ^^^^  ^^ 
if  the  lessees  or  their  assigns  should  "  do  or  suffer  any  other  act,  Public-house 
matter  or  thing  "  whereby  the  demised  premises,  or  any  part  thereof.  Company ^^ 
should  either  directly  or  indirectly  "  become  vested  "  in  any  person 
other  than  "  the  lessees,"  is  bi'oken  by  a  sub-lease  to  a  yearly  tenant  {g) . 

A  mere  letting  purchasers  into  possession  pending  the  completion  Letting  into 
of    pm'chase  is  no  breach  of    a    covenant  against  underletting  {h),  ^^^l^^]^^ 
though  it  would  be  of  a  covenant  against  parting  with  possession  {i).    Completion 

Occupation  by  licensees  is  no  breach  of  a  covenant  not  to  assign,  °     ^nc  ase. 

.^        .  .  .  .  .  .  Uccupation 

demise  or  otherwise  part  with  any  estate  or  interest  in  the  demised  by  Licensees, 
premises,  as  was  held  where  refreshment  rooms  in   a  theatre  were 
granted  by  a  document  styling  the  grantor    "  landlord "   and  the 
grantees  "  tenants  "  (/.•). 

A  covenant  against  sub-letting  will  restrain  an  assignment  (/).  Sub-lettin<^ 

Assignment. 

Letting  lodgings  has  been  held  not  to  be  a  breach  of  a  covenant  Lettino- 
not  "  to  grant  any  under-lease  for  any  term  whatsoever,  or  let,  assign,  Lodgings, 
transfer,  set  over,  or  otherwise  part  with  "  without  the  licence  of  the 
lessor ;  for  "  the  covenant,"  said  EUenborough,  "  can  only  extend  to 
such  under-letting  as  a  licence  might  be  expected  to  be  applied  for ; 
and  whoever  heard  of  a  licence  from  a  landlord  to  take  in  a 
lodger  ?"(;;?) .  But  the  same  learned  judge  rided  otherwise  where 
the  covenant  was  not  to  let  the  premises,  or  any  part  thereof  (;<),  and 
the  ruling  itself  has  been  questioned  in  a  later  case  (o),  where  land 
was  suffered  to  be  occupied  by  more  persons  than  one.  On  j)rinciple 
it  would  seem  that  if  the  covenant  be  not  to  sub-let  the  premises  or 
any  part,  the  letting  lodgings  would  be  a  breach,  otherwise  not. 

So  long  as  the  lessee  remains  in  possession,  he  may  permit  another  Permission 
person  to  use  the  demised  premises  without  committing  a  breach  of 

(/)  Eas/crn  Telegraph  Co.  v. Lent,  [1899]  (/)  Balg  v.  Edwards,  83  L.  T.  548,  and 

1   Q.  B.  835;  G8  L.   J.,  Q.   B.  56-1;  80  p.  142,  ante— C.  A.,  aff.  by  H.   L.    sub 

L.  T.  459— C.  A.,  affirming  Kennedy,  J.  nom.  E'hvardes  v.  Barringtoii,   85  L.    T. 

(.,7)  Bymock  v.  ShoicelVx  Brcinr>/  Co.,  79  ^^^  ^   ^^  W.  R.  358. 

L.  T.  329— C.  A.,  affirming  judgment  of  (0   Greenawai/ v.  Adams,  12  Ves.  395. 

Kennedy,  J.,  without  a  jury.  ,   ("O  -^"'"  ^-  {''"  \-  Laming,  4  Camp.  77  ; 

,,N    -IT  1?  t  ,  e/  ■  rionm    o        1''    ^^-   ^'    '-*'•     -A-S    to   -whether   lettiuar 

{h)  Horsey   Estate  v.  ^^.^k.,   [1899]    2       ^^^-        j,  .^  .  ^^.^^    „  ^^^       -^  = 

Q.  B.  at  p.  93-C.  A.,  and  p.  30o,  ante.  ^-^  ^^^  ^   ^^^^^,_  ^  ^-^^   ^^  ^  297. 

(i)  lb.;  and  see  Eastern    Telegraph   Co.  (0)   Greenstadew  TapseottjlGr.,^..  SclH. 

V.  Dent,  supra,  where  the  intending  sub-  59,  per  Parke,  B.     Both  in  Pitt  v.  Laming 

tenant  was  let  in  imder  an  agreement  to  and  Roe  v.  iSales  exclusive  possession  was 

sub-let,  and  this  was  held  a  breach.  granted. 
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Cn.XVII.s.2, 

Not  to  ylssiijn 
or  Sub-let 
{Breach). 

Declaration 
of  Trust  for 
Creditor.s. 


He-assign- 
ment by 
Assignees  to 
original 
Lessee. 
M'Eaeharn  v. 
Colt  on. 


a  covenant  "  not  to  assign,  under-let  or  part  witli  tlie  possession  of 
the  demised  premises  "  {p). 

A  declaration  by  the  lessee  that  he  will  stand  in  possession  of  his 
leasehold  property  upon  trust  for  trustees  for  his  creditors,  and  to 
assign  and  dispose  of  the  same  as  the  trustees  shovdd  from  time  to 
time  dii-ect,  is  no  breach  of  a  covenant  not  to  assign  or  underlet  {q) . 

A  re-assignment  by  an  assignee  to  the  lessee  is  a  breach.  This 
was  held  by  the  Judicial  Committee  of  the  Privy  Council  in  M'Eachcmi 
V.  Colton  in  dismissing  an  appeal  from  the  Supreme  Court  of  South 
Australia,  which  had  granted  an  injunction  restraining  the  registra- 
tion of  such  an  assignment  (r). 


J,  ^jj^  , ,  A  covenant  "  not  to  alien,  sell,  assign,  transfer,  set  over  or  other- 

Mortgage  by   wise  part  with  the  lease  or  premises  "  was  ruled,  before  the   Judi- 
Se'!*"^       cature    Act,    not   to   be   broken   by   a    deposit  of   the   lease    as    a 

security  for  a  loan  («)  ;  and  there  appears  to  be  some  authority  for 

Baying  that  sect.  24  of  that  Act  has  not  effected  any  alteration  of  the 

law  in  this  respect  (/) . 
Licence  -A-  Hcence  to  fish,  so  that  not  more  than  two  rods  should  be  used 

Pishing.  under  it,  is  not  a  Ijreach  of  a  covenant  in  a  lease  granting  an  exclusive 

right  of  fishing  not  to  assign  the  "  said  premises  "  without  the  lessor's 

consent  (») . 


Assignment 
by  operation 
of  Law^no 
Breach. 


Taking 
Lease  in 
Execution. 


An  assignment  by  operation  of  law,  and  not  by  the  voluntary  and 
immediate  act  of  the  party,  as  where  leasehold  premises  are  assigned 
to  a  railway  company  under  the  compulsory  powers  of  their  Act  (.r), 
is  no  breach  of  a  covenant  against  alienation. 

A  lease  taken  in  execution  on  a  warrant  of  attorney  to  confess  a 
judgment  given  by  the  lessee,  is  not  a  forfeiture  of  the  lease  under  a 
covenant  by  such  lessee  ''  not  to  let,  set,  assign,  transfer,  make  over, 
barter,  exchange,  or  otherwise  part  with  tlie  indenture,"  &c.,  for  there 
is  a  distinction  between  those  acts  which  a  party  does  voluntarily,  and 
those  which  pass  in  invitum  (//)  ;  but  where  it  was  found  by  verdict, 


[p)  Peebles  x.  Crosthicaite,  13  T.  L.  R. 
198— C.  A. 

[q)  Gentle  v.  l-allner,  [1900]  2  Q.  B. 
267  ;  69  L.  J.,  Q.  B.  777  ;  82  L.  T.  708— 
C.  A. 

(r)  M'Facharn  v.  Colton,  [1902]  A.  C. 
104  ;  71  L.  J.,  P.  C.  20 ;  85  L.  T.  594. 

(.«)  Doe  d.  Pitt  V.  Jfof/ff,  4  D.  &  R.  226  ; 
2  L.  J.,  K.  B.  121  ;  1  C.  &  P.  160  ;  ,S'.  C, 
noiii.  Poc  d.  Pitt  V.  I.aminr/,  Ry.  &  Moo. 
36;  27  R.  R.  512,  per  A.bbott,  C.J., 
■W'hosc  ruling  "was  upheld  by  the  Court. 

As  to  effect  of  equitable  mortgage  of 


lease,  see  Moorcs  v.  Choat,  8  Sim.  508,  and 
ante,  p.  291. 

{t)  See  Foa  on  Landlord  and  Tenant, 
2nd  cd.  at  p.  208,  citing  Josejyh  v.  Lyons, 
15  Q.  B.  D.  280— C.  A. 

(«)  Grove  \.  Portal,  11  L.  J.,  Ch.  299, 
per  Joyce,  J. 

(.r)  Slipper  v.  Tottenham  and  PTampstead 
Junction  R.  Co.,  L.  R.,  4  Eq.  112.  114; 
36  L.  J.,  Ch.  841.  And  see  Baihj  v. 
Pe  Crexpii/ny,  L.  R.,  4  Q.  B.  180. 

il/)  Ihr'  d.  Mitehlnson  v.  Carter,  8  T.  R. 
57;  Croft  Y.  Lumleij,  6  H.  L.  Cas.  672; 
27  L.  J.,  Q.  B.  321.  " 
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that  the  tenant  gave  sueli  a  warrant  of  attorney  to  a  creditor  for  the  Ch.XVII.  s.2. 
express  purpose  of  enabling  such  a  creditor  to  take  the  lease  in  execu-  ^°^/%^^/.Tei"' 
tion  under  the  judgment,  it  was  held  to  be  in  fraud  of  the  covenant ;      {Breach). 
and  the  landlord,  under  the  clause  of  re-entry,  recovered  the  premises  -^^  Breach 
in  ejectment  from  a  purchaser  under  the  sheriff's  sale  (:;).      Where  a  '"'here  by 

.,  ,  p  .  ,^       operation  oi 

lease  contained  a  clause  or  re-entry,  m  case  the  term  should  be  law— csz/.v/. 
extended  or  taken  in  execution,  and  the  sheriff  entered  the  premises 
dming  the  term,  under  a  writ  of  extent  against  the  lessee  at  the 
suit  of  the  Crown,  held  an  inquisition,  and  seized  the  lessee's  interest 
into  the  King's  hands  ;  it  was  held,  that  this  was  a  taking  in  execu- 
tion within  the  latter  clause  of  the  proviso,  and  therefore  that  the 
term  was  forfeited  [a) . 

Where  the  lessee  becomes  a  bankrupt,  the  operation  of  the  Bank-  Bankruptcy 
ruptcy  Law,  by  which  the  property  becomes  vested  in  the  trustees  °  ^^^^^' 
in  bankruptcy,  does  not  create  a  breach  of  the  contract  against  aliena- 
tion without  licence  (6),  even  though  the  adjudication  in  bankruptcy 
was  made  on  the  lessee's  own  petition  (c)  ;  and  what  is  more,  the 
trustees  in  bankruptcy  have  a  right  to  assign  the  lease  over  {(J ) .  But 
a  lease  may  be  made  subject  to  a  proviso  for  re-entry  by  the  lessor,  in 
the  event  of  the  lessee  becoming  bankrupt ;  and  such  proviso  is  valid 
as  against  his  trustee  (e) . 

The  maniage  of  a  female  lessee  was  no  breach  of   a   condition  Marria.o-e  of 
against  alienation  (/),  even  before  the  Married  Women's  Property  l^essee. 
Act,  1882. 

Whether  a  bequest  of  the  term  (to  any  other  person  than  the  Bequest  of 
lessee's  executor)  is  a  breach  of  the  covenant  not  to  assign  without  no\rea^' ' 
licence  is  a  point  not  precisely  determined  by  authority.  Where 
the  lessee,  having  covenanted  "  not  to  assign  over  the  term  without 
the  lessor's  consent  first  had  in  writing,"  bequeathed  the  term 
without  any  such  consent  obtained,  it  was  held  not  to  bs  such  an 
assignment  as  was  a  breach  of  the  covenant  {g).  And  in  a  later 
case,  Bayley,  J.,  treated  it  as  settled  that  "  a  devise  of  the  term  by 
the  lessee  is  not  a  breach  of  the  covenant  not  to  assign  "(/^).     But 

[z)  Doe  d.  MitchinsouY.  Carler,  8  T.  R.  {d)  Doc  d.  Goo'Jhelicrc  v.  Bcvan  (1815), 

300 ;  4  E.  E.  586.  3  M.  <fc  S.  353,  360,  361  ;   16  R.  R.  293. 

oo^!^  ^"^^-Topinng,  M'Clel.   &  1.  ol4  ;  ^^y.  ^  j^  ^  ^-^_    g^^  Ch.  VIL,  Sect.  11. 

29  R.  R.  539.  ^^^  ^^,^^^_^  -^^^^^  21. 

(b)    JFadhamY.  Marloiv  {l7S^),l'H..'Bl!iC.  (,;)  Fox  x.  Sicconi,  Stjle,  i9,3. 

438,  n.  ;  8  East,  314,  u.  ;  4  Doug.   54;  (/,)  j)oe  d.  Goodhclure  v.  Bcvnn,  3  M.  & 

9  R.  R.  456.  S.   353  ;   16  R.  R.  293.     In  Doe  d.  Evans 

(o)  Kiggs,  Di  re,  Lovell,  Ex  parte,  [1901]  v.  Evans,  8  A.   &  E.   719,  the  point  was 

2  K.  B.  16  ;  70  L.  J.,  K.  B.  541  ;  84  L.  T.  argued  on  one  side  only  (that  the  bequest 

428  ;  49  W.  R.  624  ;  8  Manson,  233,  per  was  a  breach),  and  the  Court  abstained 

Wright,  J.  from  saying  anything  about  it. 
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Ch.XVII.s.2, 

Not  to  Assign 
or  Sub-let 
{Breach). 


Assignment 
by  one 
Partner  to 
another. 
Varley  v. 
(Joppard. 


Evidence  of 
Assianment. 


tlio  contrary  has  no  doubt  been  held  (/).  On  principle  it  would  seem 
tliat  the  opinion  of  Bayley,  J.,  is  correct :  that  assignment  and  sucli 
like  words  a2:)ply  only  to  transfer  into'  riros ;  and  that  if  the  lessor 
desire  to  exclude  a  specific  devise  of  the  term,  lie  must  do  so  by 
express  words  (/.•).  In  any  event  the  wliole  estate  of  the  lessee  is 
liable  for  breaches  of  covenant,  &c. 

If  two  partners  be  assignees  of  a  lease  containing  a  covenant  not 
to  assign  without  licence,  it  is  a  breach  of  this  covenant  for  one  of 
them  to  assign  all  his  interest  to  the  other,  and  such  an  assignment 
is  not  authorized  by  the  original  licence  to  the  lessee  to  assign  to 
the  two  (/)  ;  but  where  there  wjis  a  lease  to  two  partners  as  joint 
tenants,  with  a  covenant  not  to  assign  or  part  with  possession  without 
consent  of  the  lessor,  and  upon  dissolution  one  of  the  partners 
remained  in  sole  possession,  intending  to  take  an  assignment  which 
was  not  in  fact  executed,  it  was  held  that  there  was  no  breach  of  the 
covenant  (w). 

Where  the  covenant  was  not  to  assign  the  whole  or  any  part  of 
the  lands  demised  without  tlie  lessor's  consent,  and  the  lessor 
entered  into  part  himself,  and  then  the  lessee  assigned  ;  it  was  held 
to  be  a  breach  of  the  covenant,  notwithstanding  the  lessor's  entry  {ii). 
Suffering,  without  consent,  persons  to  use  portions  of  the  land  for 
the  purpose  of  raising  a  potato  crop,  is  a  breach  of  the  stipulation 
not  to  suffer  any  part  of  tlie  land  to  be  occupied  by  any  other  person 
without  the  consent  of  the  landlord,  although  it  be  proved  to  be  the 
Custom  of  the  country  for  farmers  to  pui'sue  that  course  (o).  It 
was  at  one  time  held,  that  where  there  is  a  right  of  re-entry  upon 
assignment  or  sub -letting,  if  a  person  be  found  on  the  premises 
appearing  as  tenant,  it  is  prima  facie  evidence  of  a  sub-letting,  and 
that  the  defendant  must  show,  whether  the  person  was  a  tenant  or 
merely  a  servant  (^>)  ;  but  it  has  since  been  decided  that  it  is  not 
sufficient  to  prove  the  defendant,  a  stranger,  in  possession  of  the 
demised  premises,  and  his  declaration  that  they  were  demised  to 
him  by  another  stranger,  even  if  the  tenant  had  covenanted  not  to 
part  with  the  possession  (q) . 


I 


(i)  See  Bac.  Abr.  tit.  Leases,  p.  886  ; 
lierry  v.  Taunton,  Cro.  Eliz.  331  ;  Dumper 
V.  Syms,  Id.  815,  and  other  cases  cited, 
Cole,  Ejec.  437. 

(/.)  In  Lloyd  v.  Cr'tspe,  5  Taunt.  r>19  ; 
14  R.  R.  744,  express  words  allowed  a 
specific  devise. 

(/)  Varley  v.  Coppard  (1872),  L.  R.,  7 
C.  P.  50d  ;  26  L.  T.  882  ;  20  W.  R.  972. 

(;»)  Corporation  of  Bristol  v.  IFcstcott 
(1879),  12  Ch.  D.  4G1  ;  41  L.  T.  117  :  27 
"W.  R.  841 — C.  A.,  affirminff  decision  of 


Bacon,  V.-C.  The  consent  of  the  lessor 
had  been  stipulated  for  between  the 
partners  on  dissolution,  but  had  not  in 
fact  been  applied  for. 

(«)  Collins  V.  Sillye,  Style,  265. 

(o)  Grecnsladv  v.  Tapscott,  1  C,  M.  &  R. 
65. 

{p)  Doc  d.  Hindleyy.  Eicliarhy,  5  Esp.  4. 

[fl)  Doe  V.  Fayne,  1  Stark.  R.  86  ;  18 
R.  R.  747.  As  to  the  effect  of  Declara- 
tions by  Occupiers,  see  Cole,  Ejec.  232. 


\ 


Sect.  2. — Not  to  Assign,  etc.,  "without  Licexce.  7S7 

There  is  but  little  authority  on  the  measure  of  damages.     In  a  Ch.XVII.s.2> 
case  (;•),   where   the    assignment   was   an    assignment   over    by   an      fY""!'"^ 
assignee,  it  was  laid  down  that  the  measure  is  such  a  sum  as  will,  as     or  Suh-iet. 
far  as  money  can,  put  the  plaintiif  in  the  same  position  as  if  he  had  Measure  of 
still  the  defendant's  liability,  instead  of  the  liability  of  another  of  bS^/*''' 
inferior  pecimiary  ability,  for  breaches  both  past  and  future,   but  Covenant, 
there  did  not  seem  to  be  any  special  damage  in  that  case.     Eecently,  f^^f  J^.^" 
however,  in  Lejjla  v.  Rogers  (s),  where  the  lessee  sub-let  the  demised 
premises  to  a  person  who  intended,  as  he  knew,  to  use  them  and 
did  use  them  as  a  turpentine  distillery,  with  the  result  that  they 
were  damaged  by  fu^e  arising  from  such  user,  Hawkins,  J.,  held  that 
the  loss  caused  by  the  fire  was  the  natural  result  of  the  breach  of  a 
covenant  not  to  assign  or  sub-let  without  consent  of  the  lessor,  sucJi 
consent    not    to    be    unreasonably    or    capriciously  withheld    to    a 
responsible    assignee    or    sub-tenant,    so    as    to    be    recoverable    as 
damages,  and  laid  doviii  that  for  such  loss  to  be  recoverable,  it  was 
not  necessary  that  it  should  be  the  inevitable  result  of  tlie  breach  of 
covenant. 

(d)  Forfeiture,  and  Waiver  of  Forfeiture. 

The  lease  commonly  provides  for  a  forfeiture  in  case  of  the  breach  No  Belief 
of  the  covenant  against  alienation,  and  such  forfeiture  is  expressly  Forfeihire. 
excepted  from  the  relief  grantable  under  sect.  14  of  the  Conveyancing 
Act  (ante,  Chap.  YIII.,  Sect.  6  (b) ).  We  have  abeady  seen,  from 
Barrow  Y.  Isaaes{t),  that  a  forfeiture  cannot  be  saved  by  an  assignment 
to  a  respectable  tenant  witliout  leave,  although  the  leave,  if  it  had 
been  asked  for,  could  not  have  been  refused ;  also  that  neither  mistake 
nor  thoughtlessness  afford  ground  for  relief  {u). 

Where  a  forfeiture  has  been  incmTcd  by  breach  of  a  covenant  %  Accept- 
against  alienation,  the  receipt  of  rent  which  becomes  due  at  a  later  mpient  Rent, 
period  will  amount  to  a  waiver  of  the  forfeitm-e,  if  the  lessor  then 
knows  of  the  breach  (.r).  In  an  ejectment  for  breach  of  a  condition 
not  to  sub-let,  it  was  proved  that  the  plaintiff  asked  the  defendant 
what  he  would  take  for  his  land,  and  on  the  defendant  naming  a 
price  said,  "  Then  let  it,  and  I  shall  know  what  it  will  produce  next 
year."  It  was  held,  that  this  was  a  waiver  of  the  forfeiture,  for 
breach  of  such  condition  (y). 

(;•)    WiUiaim  v.  Earle,  L.  R.,   3  Q.  B.  [1899]  1  Q.  B.  835— C.  A.,  and  p.  731, 

730,  and  p.  186,  ante.  n.  (.?),  ante. 

(*■)  Lepla  V.  Roficrs,  [1893]   1  Q.  B.  31  ;  (^)  -^"e  v.  Harrison,   2  T.   R.  42.5  ;    1 

68  L.  T.  584  ;  5  R.  57.  R-  R-   513  ;    Harvie  v.  Osicd,  Cro.  Eliz. 

(0  Barrow  v.  Isaacs,  [1891]  1  Q.  B.  417  f^l '  ^'"'-^'•'>^' ^  ^-  ^"'*''-  ^-  ^'^^''A  Cowp. 

—C.  A.,  and  p.  730,  ante.  ,\   j.     a    -rr      -i  rrr  ..     c -r.    o  r< 

^  '  (y)  Boc  d.  Rennder  v.  Watts,  8  B.  &  C, 

(«)  lb.  ;  Easfern   Teleamph  Co.  v.  Bent,       308. 

l.t.  47 
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not  to  Assign 

or  Sub-k't. 
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Wo  have  already  seen  (ante,  p.  729)  that  a  licence  to  assign  or 
sub-let  extends  only,  by  virtue  of  sect.  1  of  the  Law  of  Property 
Amendment  Act,  1859,  to  the  permission  actually  given.  The 
principle  of  that  enactment  is  extended  to  waiver  by  sect.  6  of  the 
Law  of  Property  Amendment  Act,  1860  (23  &  24  Yict.  c.  38),  as 
follows : — 

Where  any  actual  waiver  of  the  benefit  of  any  covenant  or  condition  in 
any  lease,  on  the  part  of  any  lessor,  or  his  heirs,  executors,  administrators 
or  assigns,  shall  be  proved  to  have  taken  place  after  the  passing  of  this 
Act  in  any  one  particular  instance,  such  actual  waiver  shall  not  bo 
assumed  or  deemed  to  extend  to  any  instance  or  any  breach  of  covenant 
or  condition,  other  than  that  to  which  such  waiver  shall  specially  relate, 
nor  to  be  a  general  waiver  of  the  benefit  of  any  such  covenant  or  condi- 
tion, unless  an  intention  to  that  effect  shall  appear. 

Inasmuch  as  before  this  enactment  a  lessor  who  had  a  right  of 
re-entry  on  the  breach  of  a  covenant  not  to  sub-let,  did  not,  by 
waiving  his  right  on  one  sub-letting,  lose  his  right  to  re-enter  on  a 
subsequent  sub -letting  (;:),  it  appears  to  have  declared  rather  than 
altered  the  law. 


Effect  of 
Covenant  to 
reside. 


Sect.  3. — For  Residence  on  the  Premises. 

A  covenant  by  the  lessee  to  reside  constantly  upon  the  demised 
premises,  is  sometimes  inserted  in  leases,  especially  in  agricultural 
leases,  and  a  lease  for  so  long  as  the  lessee  continues  to  occupy 
becomes  forfeited  upon  his  ceasing  to  occupy  {a).  Such  a  covenant 
has  been  recognized  as  a  fair  and  proper  covenant  (b)  ;  but  it 
certainly  is  not  a  common  covenant  or  condition,  except  in  agri- 
cultural leases.  It  runs  with  the  land  into  whosesoever  hands  it 
comes ;  and  is  therefore  binding  upon  assigns,  although  they  be 
not  mentioned  {o). 


Object  of 

Covenant 

against 

particular 

Trades. 


Sect.  4. — Against  Particular  User. 

In  leases  of  houses  in  towns  a  covenant  is  frequently  inserted,  to 
restrain  the  lessee  from  carrying  on  or  permitting  or  suffering  the 
premises  to  be  used  for  carrying  on  obnoxious  trades.  The  real 
object  in  all  these  cases  is  to  prevent  the  lowering  of  the  tenement  in 


(z)  Doe  d.  Boscaivcn  \.  Bliss,  4  Taunt. 
735  ;  Doe  d.  Bryan  v.  Bancks,  4  B.  &  A. 
at  p.  408  ;  23  R.  R.  at  p.  323. 

(ff)  Doe  d.  Loclcuood  v.  Clarlr,  S  East, 
185  ;  3  R.  R.  430  ;  see  also  Doc  d.  Duke  of 
Norfolk  V.  Eawke,  2  East,  481. 
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{h)  Ponsonhy   v.   Adams,  2   Bro.   P.   C. 


(r)  Tatcin  v.  ChapVui,  2  H.  Blac.  133  ; 
3  R.  R.  360;  Scwell,  app.,  Taylor,  resp., 
7  C.  B.,  N.  S.  160.    See  ante,  p.  184, 
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the  scale  of  houses,  by  the  exercise,  whether  wholly  or  partially,  of  Ch.XVII.s.4.  ; 

those  trades  which,  in  the  judgment  of  the  lessor,  are  likely  to  [be  a      ^^Z'inst  ' 

nuisance  to  the  neighbom^iood,  or  to]  prevent  tenants  from  after-     Particular  \ 

wards  taking  the  premises,  and  consequently  depreciate  their  value  at  j 

a  future  period  (r/).  i 

Such  covenants  affect  the  occupier  of  the  demised  premises  and  run  Covenants  I 

with  the  land  so  as  to  bind  "  assigns  "  not  therein  mentioned  (e),  or  against  Trade  i 

_  _  o  \  /'         run  "With  the 

at  all  events  so  as  to  bind  in  equity  assigns  who  have  actual  or  con-  Land.  i 

structive  notice  of  them  (/).     But  a  covenant  by  the  lessor  not  to  I 

build  a  public-house  within  half  a  mile  of  the  demised  premises  does  \ 

not  run  with  the  land,  and  cannot  be  sued  on  by  assignees  of  the 

lease  {g).     Any  such  covenant  must  be  fortified  by  a  proviso  for  re-  ^ 

entry,  otherwise  the  breach  of  it  will  not  support  an  ejectment,  but 

only  an  action  for  damages  {It),  or  claim  for  a  writ  of  injunction  (/). 

Covenants   in   restraint   of   trade   in   a   trading   locality   are   not  How  far 
generally  considered  usual  covenants  (/•)  ;  but  whether  they  are  so  CoTeTants." 
or   not  is  a  question  of  fact,  and  where  the  defendant  agreed  to  ■ 

piu'chase  the  lease  of  a  public-house  described  as  held  "  under 
common  and  usual  covenants,"  and  the  lease  was  found  to  contain 
a  proviso  for  re-entry  upon  any  business   but   that  of   a  publican  . 

being  carried  on,  the  plaintiff  succeeded  in  enforcing  the  agreement 
upon  evidence  that  the  proviso  for  re-entry  was  inserted  in  at  least  I 

six  out  of  ten  leases  of  public-houses  (/).  A  person  agreed  to  take 
land  for  ninety  years  at  a  certain  rent,  and  to  build  glass-houses, 
and  not  to  use  the  premises  for  any  other  purpose  than  a  glass 
manufactory ;  it  was  held,  that  this  agreement  did  not  warrant  the  I 

insertion  of  a  covenant  in  the  lease,  compelling  the  tenant  to  carr//  on  I 

the  business  of  a  glass  manufacturer  during  the  whole  term  (ni).     A  I 

promise  cannot  be  implied,  from  the  mere  fact  of  a  lessee  having  j 

entered  into  an  agreement  for  a  sub-tenancy,  that  he  had  power  to  let  \ 

"  without  restriction  as  to  the  purposes  for  which  the  premises  should  i 

be  used  "  (;?). 

A  lease  made  for  the  express  purpose  of  using  the  premises  to  boil  Illegal 
oil  and  tar,  contrary  to  the  still  unrepealed  provisions  of  a  London  ^^^^''' 
Building  Act  (25  Geo.  3,  c.  77),  was  held  void,  though  the  intended 

{r?)  See  Gaslrcl!  v.  Spry,  1  B.  &  A.  619  :  (0  See  JFilsouY.Sartandi  Catty.  Touric,  ■', 

19  R.  R.  404.  supra.  : 

(<?)    WUkhison  V.  Itogc):i,  2  De  Grex   J    &  {^)   Wilhraham  v.  Livpsey,  18  Beav.  206  ;  • 

S.  62 ;   12  W.  R.  119,  284.                  '  Frohert  v.  Tayl-er,  3  Myl.  &  K.  280  ;  and  I 

(/)  Jay  V.  Richanhon,   30  Bcav.   563;       ''^;?' i^^' ^^^V        z    ,  n    x  n   n.     .  ! 

Wilson  V.  Hart,  L.  R     1   Ch    Aran    46-5  '  (')  Bennett  v.  TFo?nacl;  3  C.  &  P.  96  ;   7 

13  W.  R.  988  ;   CwT'^/w.    ff  R  ,  4       ?' ^  C.  627  ;  6  L.  J.,  K.  B.  175  ;  31  R.  R.  { 

Ch.  App.  654 ;  38  L.  J.,  Ch.  655.  '?\n     ^    ir        •     ^„.         ^          ,.                                           I 

i„\    Tj                 TT            ,    -.-     -^          „  ('"    ^'O''  d.  Marquis  of  Bate  v.  Guest,  15 

[g)   Thomas  v.  Sayward,  L.  R.,  4  Ex.  M \fc  W    160                                                                                                  ( 

311  ;  38  L.  J.,  Ex.  175 ;  20  L.  T.  814.  („)  jaksonv.  Cobbin,  8  M.  ^-  W.  790 ; 

{h)  Cole,  Ejec.  432.  1  Dowl.,  N.  S.  96.                                                                                ' 

47(2) 
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use  of  the  premises  was  not  mentioned  in  tlie  lease  (o).  So  wliere  a 
house  is  knowingly  let  or  assigned  for  the  purposes  of  a  brothel, 
althougli  it  contains  an  express  covenant  not  to  use  it  as  a  brothel  (^;). 
Where  A.  procured  B.  to  grant  him  a  lease  of  premises,  by  means  of 
a  false  representation  that  he  intended  to  carry  on  a  certain  lawful 
trade  therein,  and  having  obtained  possession,  converted  the  premises 
into  a  common  brothel,  whereupon  B.  forcibly  expelled  him  ;  it  was 
held,  that  A.  might  maintain  ejectment:  the  fraudulent  misrepresen- 
tation and  the  subsequent  illegal  use  of  the  premises  not  being 
sufficient  at  law  to  avoid  the  lease  {q). 

The  erection  of  wooden  hoardings  for  the  pm'pose  of  advertisement 
is  a  breach  of  a  covenant  not  to  "  erect  or  make  any  building 
or  erection  on  any  part  of  the  demised  premises "  (r)  ;  but  the 
exhibition  of  a  large  advertisement  across  the  front  of  the  demised 
premises  is  not  a  breach  of  a  covenant  not  to  do  anything  which  may 
grow  to  the  injury,  annoyance,  disturbance  or  inconvenience  of  the 
landlord  («). 

The  putting  up  of  a  blind  in  a  window  with  the  words  "A.  B.  Coal 
Office,"  is  a  breach  of  a  covenant  to  use  the  house  as  a  private 
dwelling-house  only  [t),  and  putting  up  a  similar  blind  or  brass  plate 
is  a  breach  of  covenant  not  "  to  affix  any  outward  mark  or  show  of 
business  "  {u).  The  covenant  to  use  as  a  private  dwelling-house  only 
is  also  broken  by  the  erection  of  a  studio  "  with  necessary  rooms 
connected  therewith  "  in  the  garden  (.r),  but  not  by  a  sale  by  auction 
of  the  furnitm^e  of  the  house  {ij). 

A  covenant  that  no  buildings  except  dwelling-houses  shall  be  built 
on  land,  has  been  held  broken  by  the  erection  of  a  wall  (;:),  but  not 
by  the  erection  of  a  stable  with  a  bedroom  over  it  [a). 

Though  the  letting  be  merely  for  a  daytime  occupation,  there  is 
no  liability  upon  the  landlord  to  guard  the  premises  dimng  the  night. 
This  was  ruled  by  Cave,  J.,  in  a  case  where  a  shop  in  an  arcade  was 
let  for  occupation  during  the  business  hours  only,  of  a  jeweller  tenant, 
and  thieves  broke  in  dming  the  night  and  stole  jewellery  {h),  and  the 


(o)  Gaalight  Co.  v.  Turner,  6  Bing.  N.  C. 
324  ;  54  E,.  R.  808— Ex.  Ch. 

(;»)  Smith  V.  White,  L.  R.,  1  Eq.  626  ; 
25  L.  J.,  Ch.  454. 

(-?)  Fcret  V.  mU,  15  C.  B.  207  ;  and  see 
E.,  B.  &E.  814,  815. 

(>•)  Tocock  v.  Gilham,  C.  &  E.  104,  per 
Mathew,  J. 

(s)  Our  Boys'  Clothin'j  Co.  v.  Ilolborn 
Tiaduct  Land  Co.,  12  t.  L.  R.  344,  per 
Romer,  J. 

[t)  Wilkinson  v.  Rogers,  12  W.  R.  119. 
per  Romilly,  M.R.  ;  and  see  post,  p.  743. 

(h)  Evans  v.  Davis,   10  Oh.  D.  747 ;  48 


L.  J.,  Ch.  223  ;  39  L.  T.  391  ;  27  W.  R. 
285. 

(.r)  Fatman  v.  Harland,  17  Ch.  D.  353  ; 
50  L.  J.,  Ch.  642;  44  L.  T.  728;  29 
W.  R.  707,  per  Jessel,  M.R.,  who  said 
however  that  "a  fair  and  reasonable 
adjunct "  might  be  erected. 

(y)  Reeves  v.  Cattell,  24  W.  R.  485. 

(r)  Boices  v.  Law,  L.  R.,  9  Eq.  036  ;  39 
L.  J.,  Ch.  433 ;  22  L.  T.  267  ;  18  W.  R. 
640.  (Damages  only  awarded,  as  no  sub- 
stantial injurv.) 

{a)  Fuissrllv.  Baber,  IS  W.  R.  1021. 

[b)  Espir  V.  Tod.l,  C.  &  E.  154. 
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principle  of  the  ruling  would  seem  to  apply  however  unprotected  the  Ch.XVII.s.4. 
demised  premises  may  be.  Covenant 

'  n  -i     -y    '  against 

"We  have  seen  (ante,  p.  733)  to  what  extent  the  letting  of  lodgings     Farticuiar 
is  a  breach  of  a  covenant  not  to  sub-let ;  it  does  not  seem  to  be  settled 


by  any  case  how  far  such  a  letting  is  a  breach  of  a  covenant  not  to  house'.""' 
exercise  a  business,  &c.,  but  it  is  submitted  that  although  much  may 
often  depend  on  the  wording  of  a  covenant  and  the  particular  facts, 
the  majority  of  covenants  against  business,  &c.,  would  be  so  construed 
to  bar  the  letting  of  lodgings  as  ordinarily  carried  on. 

"  Constructive   notice "    may   bind    the   lessee   by  the   restrictive  Lessee  bound 
covenants   of   his  lessor,   although  he  has  no  actual  knowledge  of  Cove^nants'^of 
them.      Thus,  where  a  house  was  granted   to  B.  in   fee,   and  A.  Lessor, 
covenanted  with  the  grantor  that  he  would  not  use  it  "  as  an  inn,  '^J^^f':'!'  ^' 
public-house,  or   tap-room,  or  for  the  sale  of  spirituous  liquors  or 
beer,"  and  afterwards  demised  the  house  to  B.,  who  sold  wine  and 
spirits  in  bottle  as  a  grocer,  it  was  held,  that  though  B.  had  no  know- 
ledge of  A.'s  covenant  with  the  grantor  he  was  put  upon  inquiry, 
was   fixed  with   constructive  notice  of  the  covenant,  and  could  be 
restrained  by  injunction  from  selling  spiriU  {c).     And  in  one  case 
Jessel,  M.R.,  went  so  far  as  to  say  that  even  an  express  representa- 
tion by  a  lessor  that  there  were  no  restrictive  covenants  affecting  the 
demised  property  would  not  do  away  with  the  effect  of  "  constructive 
notice  "  (</). 

On  similar  principles,  it  has  been  held  that  a  sub-lessee  is  bound  Sub-lessee 
by  the  restrictive  covenants  entered  into  by  a  head  landlord  when  ^J^^ctu'e 
he  purchased  the  freehold,  although  neither  the  mesne  landlord  nor  Covenants  of 
the   sub-lessee  has  actual  notice  of  them  (e)  ;  but  the  sub-lessee  is  Landlord, 
not   bound  to   take    active    steps   to   compel  the  enforcement  of   a 
restrictive  covenant,  as  was  held  in  Hall  v.  Hicin  (,/'),  which  has  been 
already  noticed. 

In  Spicer  v.  Martin  (/j),  Spicer  had  acquired  the  fee  of  a  block  of  Eostrictive 
houses   in  Cromwell  Road  from  the  Exhibition  Commissioners  by  ^  one^°/a^^ 
conveyances   containing   covenants    by   him   to   use    the   houses   as  Block  of 
private  dwelling-houses  only.     He  let  one  of  the  houses  to  Martin  ^  •^^^. 
by    a   long  lease   containing   a   similar  restrictive    covenant,    after  Martin. 
informing  Martin  that  the  other  houses  were  let  by  leases  containing 
(as   the   fact   was)    similar    restrictive    covenants.      Martin,    being 

(c)  Fiekhn  V.  Slater,  L.   R.,  7  Eq.  523  ;       p.  293,  ante. 

38   L.    J.,    Ch.    379;  20   L.  T.    112;   17  {g)  .S>!V«-v.  J/«>7i«  (1888),  14  App.  Cas. 

W.  R.  485.  12  ;  58  L.  J.,  Ch.  589  ;   60  L.  T.  546  ;   37 

(d)  Patman  v.  Harhind,  17  Ch.  D.  at  W.  E.  689,  affirming  34  Ch.  D.  1— C.  A., 
p.  356.  See  also  Nlcoll  v.  Jenning,  30  and  approving  principles  defined  by  Hall, 
W.  R.  95.  V.-C,   in  Funat.s  v.    Coivlishaw   (1878),   9 

(e)  Tkorncwell  V.  Johnson,  50  L.  J.,  Ch.  Ch.  D.  at  p.  129  ;  and  applied  in  Hudson 
641 ;  44  L.  T.  768.  v.  Cripps,  [1896]   1   Ch.  265,  and  p.  768, 

(/)  Hall  V.  Etcin,  37  Ch.  D.  74  :  and      post. 
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Ch.XVII.s.4. 

Covenant 
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Tarticiilur 

User. 

Covenant 
against  Trade 
of  Butcher. 


School. 


German  v. 

Chapman . 


Hospital. 

Hoik  V. 
Miller. 


informed  tliat  the  other  houses  were  ahout  to  be  sold  bj  Spicer  for  an 
hotel,  sued  Spieer  and  the  intending  purchasers,  and  the  House  of 
Lords  held  that  he  could  restrain  Spicer  from  authorizing  any  of  the 
houses  being  used  for  the  purposes  of  trade  {//). 

A  covenant  in  a  lease,  that  the  lessee  shall  not  exercise  the  trade  of 
a  butclicr  upon  the  premises,  is  broken  by  selling  there  raw  meat  by 
retail,  although  no  beasts  are  slaughtered  (?').  So  a  covenant  not  to 
carry  on  the  business  of  a  pork-butcher  on  the  demised  premises,  nor 
to  use  them  for  the  sale  of  pork,  is  broken  by  the  exposure  there  of 
carcases  of  pigs  for  sale,  although  such  carcases  are  cut  up  and  con- 
tracts for  the  sale  thereof  completed  elsewhere  in  the  neighbourhood  (J) . 

Where  a  lessee  of  a  house  and  garden  covenanted  with  the  lessor 
not  to  use  or  exercise  or  permit  or  suffer  to  be  used  or  exercised,  upon 
the  demised  premises,  or  any  part  thereof,  any  trade  or  business 
whatsoever,  &c.,  without  the  licence  of  the  lessor,  &c.,  and  afterwards, 
without  the  licence  of  the  lessor,  assigned  the  lease  to  a  schoolmaster, 
who  carried  on  his  business  in  the  house  and  premises ;  it  was  held 
that  such  assignment  was  a  breach  of  the  covenant  (/.•).  But  a  school 
has  been  held  not  to  be  a  nuisance  within  the  meaning  of  a  general 
covenant  against  nuisances  (/).  A  covenant  not  to  carry  on  "  any 
public  business  "  in  a  house,  but  that  it  should  "  be  used  solely  as  a 
private  dwelling-house,"  is  broken  by  using  it  as  a  day-school  and 
dancing  academy,  notwithstanding  that  the  next-door  neighbours 
make  no  complaints  (.';?),  and  in  German  v.  Cliapman  (ji)  it  was  held 
by  the  Court  of  Appeal  that  a  covenant — of  even  date  with  a  con- 
veyance of  sale — that  no  building  to  be  erected  on  the  four-acre  plot 
of  land  sold  "  should  be  used  or  occupied  otherwise  than  as  a  private 
residence  only,  and  not  for  any  purpose  of  trade  "  was  broken  by  the 
erection  of  a  boarding-school  large  enough  to  accommodate  100  girls, 
but  supported  by  voluntary  contributions,  being  an  "  Institution  for 
the  Education  of  the  Daughters  of  Missionaries."  Rolls  v.  Miller  (o), 
in  which  the  words  were  "trade  or  business,"  is  to  the  like  effect. 

A  hospital,  the  patients  of  which  make  small  payments  according 
to  their  means,  is  a  "business"  within  a  covenant  by  lessee  "not 
to  carry  on  any  trade,  business  or  dealing  whatsoever,  or  anything 


(/i)  See  note  {y),  ante. 

(J)  Doe\.  Spry,  1  B.  &  A.  G17. 

(/)  Doe  V.  Elsaiii,  Moo.  &  M.  189. 

(A-)  Doe  d.  Bish  v.  KccUny,  1  M.  &  S. 
95  ;  U  E.  E..  405  ;  Kcnq)  v.  Sober,  1  Sim., 
N.  S.  517. 

(/)  Harrison  v.  Good,  L.  R.,  11  Eq.  338  ; 
40  L.  J.,Ch.  294;  24L.T.  263;  19W.R. 
346. 

(//))  Wichenden  v.  IVehater,  6  E.  &  B. 
387  ;  Johnstone  v.  Mall,  3  K.  &  J.  414  :  'lo 
L.  J.,  Ch.  462. 

(h)  German  v.  Chapman,  '  Ch.  D.  271  ; 


47  L.  J.,  Ch.  250  ;  37  L.  T.  685  ;  26  W.  R. 
149 — C.  A.,  reversing  decision  of  Bacon, 
V.-C,  37  L.  T.  265. 

(o)  Rolls  V.  Jliller,  27  Ch.  D.  71  ;  53 
L.  J.,  Ch.  682  ;  50  L.  T.  597  ;  32  W.  R. 
806— C.  A.  (Home  for  Working  Girls). 

And  see  Hohon  v.  Tulloch,  [1898]  1  Ch. 
424  ;  67  L.  J.,  Ch.  205  ;  46  W.  R.  331  (user 
as  boarding-house  for  scholars  attending 
school  in  neighbourhood  kept  by  owner  of 
house  held  to  convert  house  from  ' '  private 
residence  "  to  business  of  boarding-house), 
per  Romer,  J. 
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of  the  nature  thereof"  upon   the  demised  premises  (jj).     This  was  Ch.XVII.s.4. 

'  against 

'articu' 
User. 


held  in  a  case  where  the  hospital  was  a  "  throat  and  chest "  hospital,  ^alaimt 
and  the  covenant  also  contained  the  words,  "  or  suffer  any  act  or  ■^^f^^f'^^ 
thing  which  may  be  or  grow  to  the  annoyance,  damage,  injury, 
prejudice,  or  inconvenience  of  the  neighboui'ing  premises,"  upon 
which  words  also  there  was  held  to  have  been  a  breach  of  the 
covenant,  so  that  the  case  might  be  supported  on  another  groimd. 
In  another  case  the  covenant  was  not  to  carry  on  the  business  of  a 
tallow-chandler  and  other  special  business,  or  any  other  noisome  or 
offensive  business,  or  suffer  anything  which  should  grow  to  the 
annoyance,  nuisance,  grievance,  or  damage  of  the  lessor  or  the 
inhabitants  of  the  neighbouring  houses,  and  a  hospital  for  the  treat- 
ment of  diseases  of  the  nose,  ear,  skin,  eye,  fistula,  and  other  diseases 
was  held  to  come  within  these  words  {q),  on  the  express  ground  that 
the  question  depended  on  the  construction  of  the  latter  part  of  the 
covenant,  and  that  "annoyance"  had  a  wider  meaning  than  nuisance. 
In  the  same  case  it  was  held  that  pecuniary  damage  need  not  be  made 
out,  and  that  the  words  "  neighbouring  houses  "  were  not  confined  to 
houses  on  the  lessor's  own  estate  (r). 

The  user  of  a  house  for  a  hospital  association,  established  vnthout  Hospital  for 
a  view  to  profit,  to  provide  accommodation  for   patients  able  and  Payment 
willing  to  pay  for  it,  is  an  infringement  of  a  covenant  not  to  use  the  Profit, 
house  for  the  exercise  "  or  carrying  on  of  any  art,  trade  or  business, 
occupation  or  calling"  (s). 

In  Wilkinson  v.  Rogers  a  lease  of  a  house  contained  a  covenant  to  Shop, 
use  the  house  as  a  private  dweUing-house  only,  provided  that  if  any  wukbmn  v. 
adjoining  house  of  the  lessor  should  be  "  converted  into  a  shop,"  the 
lessee  might  convert  the  demised  premises  to  a  similar  use.  The 
lessee  used  the  house  as  a  coal  office  and  set  up  as  a  defence  that  an 
adjoining  house  had  been  used  for  the  exhibition  of  photographs, 
but  without  structural  alteration.  Romilly,  M.R.,  granted  an  injunc- 
tion, being  of  opinion  that  structural  alteration  was  essential  to  con- 
version into  a  shop  so  as  to  bring  the  proviso  into  force  {t).  The  Court 
of  Appeal  dissolved  it  on  the  ground  that  no  substantial  injury  was 
being  done,  but  expressed  the  opinion  that  a  house  might  without 
breach  of  covenant  be  converted  into  a  shop  by  mere  user  as  such 
without  structm'al  alteration  {u). 


ip)  Bmmwell  v.  Lacy,  10  Cli.  D.  691  ;  48  (r)  lb.  iu  C.  A. 

L.  J.,  Ch.  339  ;  40  L.  T.  361  ;  27  W.  R.  (,,)  Povtman  v.  Home  Hospitals  Associa- 

463.  t;on,  21  Ch.  D.  81,  n.  ;  50  L.  T.  599,  per 

{q]   Todhcathj  v.  Bcnlmm,_  59  L.  T.  28  ;  Jessel,  M.R. 

36  W.  R.  688,  per  Kekewich,  .J.  (iuinnc-  ,,s    jt^u.- ,        t>  i  n  xir   t>    i  i  « 

tion  not  to  be  enforced  for  6  months)  ;  ^'^    Wilkmson  y.  Eogers,  12  W.  R.  119. 

aff.  by  C.  A.,  40  Ch.  D.  88  fonly  14  days  {ti)   Wilkinson  v.  Rogers,  2  De  Gex,  J.  & 

further  allowed).  ~  S.  62  ;  12  W.  R.  284. 


Rogers. 
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A  lease  containing  a  covenant  not  to  carry  on  certain  specified 
trades  or  businesses,  or  ''  any  offensive  trade,"  is  not  forfeited  by  using 
tlie  premises  as  a  private  lunatic  asylum  (,r),  or  for  the  business  of  a 
licensed  victualler  (//),  or  for  the  deposit  of  Incifer  matches  (z)  ;  or 
even  necessarily  for  a  fish-frying  business,  as  appears  from  a  case 
where,  however,  a  vendor  obtained  an  injunction  restraining  the 
tenant  of  the  assignee  of  a  vendee  from  carrying  on  such  a  business 
at  Eastbourne  {a). 

Payment  by  inmates  to  the  lessee  is  not  essential  to  constitute  a 
business ;  nor  does  payment  necessarily  make  that  a  business  which 
without  payment  would  not  be  a  business  {b). 

Carrying  on  the  business  of  a  "  retail  brewer  "  has  been  held  to 
be  no  breach  of  a  covenant  not  to  carry  on  the  business  of  a  common 
brewer  or  retailer  of  beer  (c) .  More  recently,  a  covenant  made  in 
1854  not  to  use  the  trade  or  calling  of  a  seller  by  retail  of  "  wine, 
beer,  spirits,  or  spirituous  liquors,"  was  held  not  to  be  broken — or  at 
any  rate  broken  so  far  as  to  justify  an  injunction  {d) — by  the  sale  of 
wine  and  spirits  in  bottle  by  a  grocer,  under  an  Act  passed  in  1861 
(24  &  25  Vict.  c.  21),  on  the  ground  that,  at  the  time  the  covenant 
was  made,  this  would  not  have  been  a  selling  by  retail  [c) .  But  in  a 
still  more  recent  case  the  lessee  of  a  theatre  at  Stratford  bought  in 
1880  land  adjoining  the  theatre  which  was  subject  to  a  covenant  that 
the  trade  of  an  innkeeper,  victualler,  or  retailer  of  wine,  spirits,  or 
beer  should  not  be  carried  on  there.  On  this  land  he  erected  a  build- 
ing which  afforded  convenient  egress  from  the  theatre,  but  on  each 
floor  of  which  he  set  up  a  counter  for  selling  wine,  spirits  and  beer. 
The  counter  could  not  be  approached  from  the  outside,  but  any  person 
who  paid  for  admittance  to  a  play  at  the  theatre  could  purchase 
refreshments  thereat.  The  lessee  of  the  theatre  was  restrained,  at  the 
suit  of  purchasers  of  other  lots  bought  from  the  same  vendors  (/)  ; 
and  though  the  case  is  not  strictly  one  on  the  relationship  of  landlord 
and  tenant,  it  has  a  strong  indirect  bearing  upon  that  relationship, 
and  was  followed  in  a  landlord  and  tenant  case  in  which  the  tenant 
covenanted  not  to  use  the  demised  premises  as  a  coffee  house,  and 
carried  on  a  business  mainly  consisting  of  the  sale  of  tea  and  coffee 
in  packets  as  groceries,  but  consisting  also  of  the  sale  of  cups  of  tea 


[x)  Doe  d.  Wciherell  v.  Bird,  6  C.  &  P. 
195  ;  2  A.  &  E.  161  ;  41  R.  R.  408. 

(y)  Jones  v.  Thome,  1  B.  &  C.  715. 

[z)  Hickman  v.  Imacs,  4  L.  T.  285. 
Here  the  words  "were  "  noisome  or 
offensive." 

(fl)  Devonshire  {Duke  of)  v.  Brookuhaw, 
81  L.  T.  83,  per  Kekewich,  J. 

{h)  Rolls  y.  Miller,  27  Oh.  D.  71,  ante, 
p.  742,  note(o). 


(f)  Simons  V.  Farrcn,  1  Biug.  N.  C.  126, 
272. 

{d)  See  per  Cotton,  L.J.,  in  Buckle  v. 
Fredericks,  infra. 

M  Jones  v.  Bone,  L.  E.,  9  Eq.  074  ;  39 
L.  J.,  Ch.  405  ;  23  L.  T.  304  ;  18  W.  R. 
489  ;  distinguishing  Fielden  v.  Slater, 
supra,  p.  741.  See  also  Pease  v.  Coats, 
L.  E,.,  2  Eq.  688. 

( f)  Buckle  V.  Fredericks,  44  Ch.  D.  244  ; 
62  L.  T.  884  ;  38  W.  R.  742— C.  A. 
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and  coffee,  with  bread  and  butter,  eggs,  sandwiches,  and  pork  pies,  to  Ch.XVII.s.4. 
be  consumed  on  the  premises  (g).  Covenant 

i-    ^  ^'^ '  ^  against 

It  is  expressly  provided  by  statute  that  any  covenant  in  a  lease     rariAcuiar 
"  between  any  landlord  and  tenant  "  against  the  trade  of  a  victualler 


or  publican  being  carried  on  "  in  any  house  mentioned  or  comprised  "  Be^^^tg"^ 
in  the  lease,  or  against  the  house  being  used  as  a  "public-house  or  to  Licences 
ale-house,"  shall  apply  to  every  person  licensed  to  sell  beer  or  cider  ^'^^"^ 
under  the  Beer  Act,  1830  (11  Geo.  4  &  1  Will.  4,  c.  64),  s.  31,  and 
likewise  to  every  person  licensed  to  sell  wine  to  he  consumed  on  the 
prenu'-ses  under  the  Refreshment  Houses  Act,  1860  (23  &  24  Yict. 
c.  27),  s.  44. 

The  expression  "vintner"  in  such  a  covenant  has  been  held  to  "Vintuer." 
apply  to  a  person  selling  wine  not  to  be  drunk  on  the  premises  {h). 

A  covenant  not  to  use  a  house  as  a  bccr-sltoj)  or  public-house  has  Beer-shop, 
been  held  to  be  broken  by  the  sale  of  beer  not  to  be  drunk  on  the 
premises  (/),  to  which  kind  of  sale,  however,  a  covenant  not  to  use  a  Beer-house, 
house  as  a  beer-house  had  previously  been  held  not  to  extend  {k),  and 
has  also  subsequently  been  held  not  to  extend  (/).  In  construing  a 
covenant  not  to  carry  on  any  offensive  trade  or  business  on  premises 
demised,  much  will  depend  on  the  situation  of  the  premises :  and  it 
is  particularly  worthy  of  consideration,  whether  such  trade  as 
that  complained  of  was  carried  on  there  at  the  time  of  the 
demise ;  for  if  it  were,  it  could  scarcely  be  thought  to  come  within 
the  covenant  (m) . 

The  sale  of  wines,  &c.,  in  a  working  man's  club  to  its  members,  ciub. 
where  the  rules  provide  for  the  pm-chase  of  liquor  and  its  distribu- 
tion amongst  members  at  fixed  prices  for  consumption  on  the 
premises,  is  not  a  breach  of  a  covenant  that  the  j^remises  shall  not 
be  used  for  the  sale  of  wines,  malt  or  spirituous  liquors  (/?).  The 
playing  of  "  chemin  de  fer  "  in  a  club  is  a  breach  of  an  agreement  by 
a  lessee  "  not  to  permit  games  of  baccarat,  hazard,  or  roulette  to  be 
played  on  the  premises,  but  to  use  the  same  as  a  private  club  only, 
and  so  to  carry  on  the  club  as  not  to  contravene  any  laws  of 
the  land  for  the  time  being  in  force"  (o).  A  covenant  not  to  use 
otherwise  than  as  a  j)rivate  club  is  broken  by  advertised  boxing  Boxin-^. 
entertainments  {p). 

(r/)  Fitz  V.   Iks,   [1893]   1   Ch.   77  :   62  (/)  ILAt  v.  Colh/er,  16  Ch.  D.   718  ;  .50 

L.  J.,  Ch.  258  ;  68  L.  T.  108  ;  2  K.  132—  L.  J.,  Ch.  311  ;  44  L.  T.  211  ;  29  W.  R. 

C.  A.  502,  per  Fry,  J. 

[h)    WcUs  V.  Attenlorough,  24  L.  T.  312.  (;;,)   Gutierhlyc  v.   Maijmird,   7  C.   &  P 

(i)   -S'C.   Albans  [Bishop  of)  v.  Bat.ersby,  i29,  per  Tindal,  C.J. 
3  Q.  B.  D.  359  ;  47  L.  J.,  Q.  B.  571:   38  //„     ,  ,.     ,    ,«  t,    o.r^ 

h.    1.   68o  ;   26   W.   R.    b<8  ;  amrmed  in  ^  ^  ' 

Zoiidon  and  Suburban   Co.  v.  Field,  C.  A.,  ip)  Fairtlough    v.    Whiimore    (1895),   64 

16  Ch.  D.  645  ;  44  L.  T.  444.  L.  J.,  Ch.  386  ;  72  L.  T.  354  ;  43  W.  R. 

[k)  London  and  North  Western  R.  Co.  v.  ^21  ;   13  R.  402,  per  Stirling,  J. 
Garnett,  L.  R.,  9  Eq.  26;   39  L.  J.,  Ch.  (/?)   Sraward  v.   Faterson,    13   T.    L    R 

25  ;  21  L.  T.  352  ;  18  W.  R.  246.  525,  per  North,  J. 
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Ch.XVII.s.4. 

Covenant 

againut 

FarlicK/ar 

Uarr. 

Business  of 
"  Ladies' 
Outfitting." 
Waiver  of 
Forfeiture. 


Continuing 
Breach. 


Covenant  liy 
Landlord  of 
Eating-house 
not  to  let 
House  in 
same  Street 
for  similar 
Trade. 
Kemp  V.  JlinL 


A  covenant  not  to  cany  on  the  business  of  a  "  ladies'  outfitter " 
would  not  be  broken  by  carrying  on  a  business  in  the  course  of 
which  some  of  the  articles  the  sale  of  which  constitutes  part  of  the 
business  of  a  "  ladies'  outfitter  "  would  be  sold  (q). 

If  a  lessee  exercise  a  trade  upon  the  demised  premises,  by  which 
his  lease  is  forfeited,  the  landlord  does  not,  by  merely  lying  by  and 
witnessing  the  act  for  six  years,  waive  the  forfeiture,  some  positive 
act  of  waiver  being  necessary  ;  but  if  he  permit  the  tenant  to  expend 
money  in  improvements  to  adapt  them  to  that  trade,  it  would  be 
evidence  for  the  jury  of  his  consent  to  their  being  so  used  (r).  If 
rent  be  received  for  twenty  years,  with  full  knowledge  of  the  breach 
of  covenant,  and  without  any  objection,  a  licence  loider  seal  may  be 
presumed  and  found  hy  the  jury(.s).  Where  there  is  a  covenant 
against  carrying  on  a  particular  trade  without  a  written  licence,  the 
mere  fact  of  the  lessor's  suffering  the  tenant  to  carry  on  one  trade 
on  the  premises  will  not  afterwards  authorize  his  carrying  on  another 
without  a  written  licence  (t). 

A  covenant  not  to  carry  on  or  suffer  upon  the  demised  premises 
during  the  term  any  specified  trades  or  businesses,  or  any  trade  or 
business  whatever,  is  a  covenant  of  a  continuing  nature,  and  broken 
from  day  to  day  so  long  as  an}'  prohibited  trade  or  business  is 
carried  on  {u)  ;  but  where  a  plumber  was  found  to  be  in  occupation 
of  the  demised  premises,  and  the  landlord  had  received  two 
quarters'  rent  with  knowledge  of  the  occupation,  it  was  said  that 
the  waiver  by  receipt  of  rent  must  be  taken  to  extend  to  some 
tcj')n,  and  that  the  plumber  must  be  supposed  to  have  had  at  least 
a  tenancy  from  j'ear  to  year,  so  that  an  ejectment  could  not  be 
sustained  (.r). 

A  covenant  by  a  landlord  of  an  eating-house  not  to  let  any  house 
in  the  same  street  as  the  demised  premises  "  for  the  purpose  of  carry- 
ing on  the  business  of  an  eating-house"  will  not  be  construed  to 
oblige  the  landlord  to  enforce  a  covenant  by  the  lessee  of  an  adjoining 
house  not  to  carry  on  any  business  without  the  consent  of  the  lessor, 
unless  it  be  shown  that  the  adjoining  ]iouse  was  let  with  the  intention 
of  allowing  the  prohibited  business  to  be  carried  on  {y)  ;  and  a  cove- 
nant by  a  lessor  not  to  let  any  of  five  adjoining  houses  for  the  purpose 


{q)  Stuart  v.  Biplock,  43  Ch.  D.  343  ;  50 
L.  J.,  Ch.  142  ;  62  L.  T.  333  ;  38  W.  R. 
223— C.  A. 

(*•)  I)oe  d.  Sheppard  v.  AWn,  3  Taunt. 
78  ;  Loe  d.  Boncawen  v.  Blissi,  4  Taunt. 
735  ;  Loe  d.  Bryan  v.  Bancka,  4  B.  &  A. 
401  ;  23  E.  R.  318. 

(.•!)  Gibaon  v.  Doeg,  2  H.  &  N.  G15  ;  2" 
L.  J.,  Ex.  37  ;  Bridges  v.  Longman,  24 
Beav.  27. 

[t)  Macher  v.  Foundling  E'o-ipifa/,  1  V.  & 


B.  188  ;  23  &  24  Vict.  c.  38,  s.  G. 

(«)  Loe  d.  Ambler  v.  Woodbridge,  9  B.  & 

C.  376;  Cole.  Ejec.  433. 

(.r)  GriJHn  v.  Tomkhis,  42  L.  T.  459  ; 
see  Walrond  v.  ITaickins,  L.  R.,  10  C.  P. 
42,  ante,  p.  364,  n.  ((/),  for  the  ratio  deci- 
dendi of  this  case. 

(y)  Kemp  V.  Bird  (1877),  5  Ch.  D.  974  ; 
46  L.  J.,  Ch.  828  ;  37  L.  T.  53  ;  25  "W.  R. 
838- C.  A.,  a£f.  Ery,  J.,  5  Ch.  D.  549. 
And  see  further,  as  to  covenants  restric- 
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of  a  trade  to  which  the  lessee  is  restricted  is  not  broken  by  the  mere  CH.XVII,g.4, 
user  of  one  of  such  houses  by  its  lessee  for  the  purpose  of  such  trade  ;      Covenant 
nor  can  the  lessee  of  the  house  firstly  let  sue  the  lessee  so  using  one     Farticuiar 
of  the  adjoining  houses,  so  that  he  has  no  remedy  either  against  his  ^"' 


own  lessor  or  against  his  lessor's  other  lessee  (; 

A  covenant  in  a  lease  to  a  tobacconist  covenanting  himself  not  to  "Adjoining" 
trade  except  as  tobacconist,  that  the  lessor,  his  heirs  or  assigns  will  not     °"'*®' 
allow  his  or  theii-  tenants  of  his  or  their  "  adjoining  "  premises  to 
trade  as  tobacconists,  has  been  held  to  be  confined  to  premises  next 
door  on  either  side  {a). 

A  lease  of  a  house  in  a  town  not  unfrequently  contains  a  covenant  Sale  by 
that  the  lessee  will  not  permit  a  sale  by  auction  therein  without  the  ■^^^"°"- 
consent  of  the  lessor.     Such  a  covenant  was  held  broken  where  the  Fortbury. ' 
lessee  gave  a  bill  of  sale  on  his  goods,  v/ith  pov/er  to  the  grantee  to  sell 
by  auction  in  default  of  payment,  although  the  lessee  had  mortgaged 
the  house  by  a  sub-lease,  and  executed  a  general  assignment  for  the 
benefit  of  his  creditors  {b) ,     A  covenant  to  use  a  house  as  a  private 
house  only  is  not  broken  by  a  sale  by  auction  of  the  furniture  (e) . 

The  erection  of  a  permanent  wooden  trellis-work  screen  is  a  breach  Erection  of 
of  the  lessee's  covenant  not  to  erect  any  building  except  a  stable  or  ^c^'^^"^- 
coach-house,  and  also  a  breach  of  a  covenant  not  to  do  anything  which 
might  be  an  annoyance  to  a  tenant  of  the  lessor  (d). 
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A  stipulation  by  a  tenant  to  keep  on  a  farm  a  proper  and  sufficient  Stipulation  in 
stock  of  sheep,  horses,  and  cattle  will  not  be  enforced  by  injunction  (e),  Agreement  t 
common  covenants  in  husbandry  not  being  the  subject  of  equitable  keep  Farm 
jurisdiction  (_/'),  unless  some  single  act  in  violation  of  them  be  com- 
mitted, as  if  a  tenant  remove  hay  which  he  is  bound  to  consume  on 
the  premises  {(/). 

An  agreement  to  work  a  mine  as  long  as  it  is  "  fairly  workable,"  Covenant  to 
does  not  oblige  the  tenant  to  work  it  at  a  dead  loss  (A),  nor  does  a  ""^^^^i^es. 
covenant  to  "  get  the  demised  clay  to  the  fullest  practicable  extent 
consistent  with  the  means  of  sale  of  bricks  and  tiles  to  be  derived 

tive  on  this  kind  of  user,  IloUon-ai/  Brothers  487,  per  Cozens-Hardy,  J. 

V.  EUl  and  Bcncick  Brothers  (July  15th,  (b)  Toleitiau  v.  I'ortbun/,  L.  R.,  7  Q.  B. 

1902),  LawTimesNewspaperfor  July  19th,  344;  41  L.  J.,  Q.  B.  98;  26  L.  T,   292; 

1902,  per  Byrne,  J.,  in  which  a  covenant  20  W.  R.  441 — Ex.  Ch. 

locally  restricting  the  trade  of  tailors  was  (e)  Reeves  v.  Catlcll,  24  TV.  R.  485, 

held    to    bind    sub-lessees    (though    not  (^)   jj-ood  v.  Cooper,  [1894]  3  Ch.   671  ; 

named),  who  were  restrained  by  injunc-  63   L.   J.,  Ch.    845  ;    71    L.   T.   222  ;    43 

tion,  as  to  which  compare  Hall  v.  Eirin,  -^.  R.  201  ;  8  R.  517,  per  Rom'er"  J.' 

37  Ch.  D.  14,  and  p.  293,  ante.  (,.)  See  Rayncr  v.  Stone,  2  Eden'  128. 

(z)  Ashbi/  V.  If'ilson,  [19001   1   Ch.   66;  /  ^\   d;  •  , ,         r    ?         -r- t    t     ^,     , 

69  L.  J.,  Ch.  47  ;  81  L.  T.  480  ;  48  W.  r!  .J^-Q  ^''^.f;'/"  ^^'^^^Y    ^i  ^ ''  ^^^  ^'^  ' 

105,  per  Kekewich,  J.  ^^  ^^-  ^'  ^'^'  ^"^  ^^''^'''S,  J- 

{a)    Vale   v.   Moorgate   Street  and  Broad  iff)  See  Fhipps  v,  Jackson,  supra. 

Street  Buildings  and  Baker  (1899),  80  L.  T.  {h)  Jozies  v.  Shears,  7  C.  &  P.  34G, 
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tlierefrom,"  altliougli  a  means  of  sale  at  an  unremunerative  rate 
niiglit  be  found  (/),  but  an  agreement  to  work  "  in  the  most  proper 
and  effective  manner  "  is  broken  by  a  cessation  from  working, 
altliougli  the  dead  rent  be  paid  {k).  "  Coal  seams  workable  as  coal 
scams,"  means  workable  at  a  profit,  including  the  coal  and  fire-clay, 
&c.,  to  which  the  tenant  is  entitled  (/).  Where  lessees  of  mines 
entered  into  an  absolute  unqualified  covenant  to  get  2,000  tons  of 
rock  salt  in  each  year  during  the  continuance  of  the  term,  or  pay  for 
the  deficiency :  held,  that  they  were  liable,  whether  the  salt  could  be 
got  easily  or  with  difficulty,  and  that  whether  it  existed  at  all  was 
immaterial  {)i)).  So,  where  lessees  of  a  mine  had  covenanted  with 
all  reasonable  diligence  to  sink  the  shafts  down  to  the  salt :  held, 
that  they  were  bound  to  do  so,  although  it  might  be  an  unreason- 
able application  of  time  and  labour  {n) .  So,  where  the  lessees  of  a 
mine  covenanted  to  work  it  during  the  continuance  of  the  term  in 
a  proper  and  workmanlike  manner,  it  was  held,  that  they  must  be 
taken  to  have  covenanted  to  work  the  mine  in  some  icinj,  in  as  prudent 
and  proper  a  manner  as  they  could  under  the  circumstances,  and 
therefore  had  no  right  to  abandon  the  works  altogether,  notwith- 
standing that  the  mine  was  di'owned  by  an  influx  of  brine,  which 
rendered  it  impossible  to  work  the  mine  at  a  profit  (w).  A  lessee  of 
iron  mines  covenanted  to  work  them,  unless  prevented  by  accident 
or  want  of  materials,  or  unless  the  ironstone  should  be  insuflScient 
in  quantity  or  quality,  or  Avould  not  by  itself,  or  with  a  proper 
mixture  or  process,  make  good  common  pig-iron.  It  was  held,  that 
the  mixture  intended  was  not  necessarily  of  ingredients  procurable 
on  the  demised  premises  (o).  In  another  case,  there  was  a  demise 
of  all  mines  which  had  been,  or  dming  the  demise  should  be,  discovered 
or  open  under  certain  lands,  and  there  was  a  covenant  by  the  lessee 
that  he  would  work  the  said  mines  in  a  proper  and  workmanlike 
manner ;  and  it  was  held,  that  no  action  lay  on  the  covenant  if  the 
mines  had  never  been  worked  either  before  or  since  the  demise  (^j)  , 

On  the  construction  of  a  proviso  that  the  lease  should  be  void  if  the 
tenant  ceased  working  at  any  time  for  two  years,  it  was  held,  that 
a  fraudulent  working  for  a  short  time  would  not  prevent  a  for- 
feiture {<[). 


(i)  Kcwton  V.  Xocl-,  43  L.  T.  197,  per 
Denman,  J. 

(/.•)  Kiusmaii  V.  Jnclcson,  42  L.  T.  S.0, 
affirmed  lb.  5.58.  The  dictum  of  Malins, 
V.-C,  in  Wluatki/  v.  Bvijinho  Coal  Co., 
L.  R.,  9  Eq.  538,  that  it  is  enough  if  the 
dead  rent  be  paid,  would  seem  not  to  be 
law.     See  per  Jessel,  M.R.,  42  L.  T.  558. 

(/)  Carr  v.  Bcnxon,  L.  R.,  3  Ch.  524  ; 
18  L.  T,  696  ;  IG  W.  R.  744. 


[m)  Jervis  v.  TomJciiiKon,  1  H.  &  N.  195 ; 
26  L.  J.,  Ex.  41. 

(«)  Ibid. 

(o)  Foku  V.  AcMcnhrooke,  13  M.  &  W. 
174. 

{p)  Quarrington  v.  Arthur,  10  M.  &  W. 
335. 

[q]  Doe  d.  Bryan  v.  Bancks,  4  B.  &  A. 
401  ;  Gow,  220  ;  23  R.  R.  318. 
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Where  a  lessee  covenanted  to  use  his  utmost  endeavours  to  con-  Cn.xvil.s.o. 
tinue  the  house  open  as  a  public-house,  and  the  licence  was  taken  fgfPg"ff"Ji^,. 
away  by  the  magistrates  on  account  of  the  disorderly  conduct  of  a         i^ser. 
sub-tenant,  and  was    not    renewed    for    six    years,   when    the    lease  Public -house 
expired  ;    it  was   held,  that  the  covenant  was  broken,    because  the  Covenants. 
lessee  had  done  no  act  to  endeavour  to  get  the  licence  renewed  (r) .  h°  use  open. 
But  there  is  no  implied  covenant  by  the  lessee   of  a    public-house 
that  he  will  do  no  act  whereby  the  licence  shall  become  forfeited  («) . 
Even  an  express  covenant  that  the  lessee  would   do   no  act  which  j^q^  ^o  affect 
could  or  mio^ht  "  affect,  lessen,  or  make  void  "  the  licence  was  held  Licence, 
not  to  be  broken  by  a  conviction  of  the  lessee  which  might  have  been  £;fiJf^ 
but  was  not  recorded  on  his  licence  under  the  Licensing  Acts  {f)  ;  and 
a  covenant  so  to  conduct  business  "as  to  afford  no  ground  or  pre- 
text whatever  whereby  the  licence  or  licences  should   or  might  be 
suspended,    discontinued,    forfeited,   or  be  in  danger  of    being  sus- 
pended,   discontinued    or   forfeited "    has    been  similarly  construed 
under  similar  circumstances  (»)  ;    but  a  similar  covenant  is  broken 
by  two  recorded  convictions  of  the  lessee  notwithstanding  that  a  new 
occupier  with  a  renewed  licence  is  in  possession,  and  such  new  occu- 
pier may  be  ejected  for   the  breach  (x).      Moreover,  an  agreement 
not  to  do  anything  to  ''imperil"  the  licence  of   a  beer-house  has 
been  held  not  to  be  broken  by  the  mere  absence  of  the  licensee  away 
at  sea  (//).     A  stipulation  for  similar  covenants  to  those  of  an  old 
lease  will  not,  if  a  licence  has  become  forfeited,  entitle  the  intending 
landlord  to  a  covenant  to  procure  a  licence,  but  only  to  a   covenant 
for  best  endeavour  to  obtain  and  keep  up  one  (s) . 

Bryant  v.  Hancock  ^  Co.  {a)  is  a  very  important  case  upon  the  con-  Covenant 
struction  of  public-house  covenants.  properly 

'-  ^  to  conduct 

In  that  case  a  lease  for  21  years  of  an  hotel,  of  which  the  defen-  Hotel, 
dants  were  assignees,  contained  covenants  that  the  lessee,  his  executors,  -^'7/<'"''  ^'• 
administrators,  and  assig>is  would  conduct  the  business  of  the  hotel 
"  in  a  proper  and  orderly  manner  so  as  to  afford  no  ground  or  pre- 
tence for  discontinuing  the  licences  thereof;  and  would  not  KilfalJy  (b) 
do  or  suffer  any  act  or  thing  which  might  be  a  breach  of  the  rules 
and  regulations  established  by  law  for  the  conducting  of  licensed 

()•)  Lindtr  v.  Trior,  8  C.  &  P.  518.  (z)  Shepheard  v.  Walker,  3-t  L.  T.  230. 

\s)  Maiv  T.  Rindmarsh,  28  L.  T.  644.  {a)  Bryant  v.  Hancock,  [1898]    1    Q.   B. 

[t)    Wooler  V.  Knott   (1876),   1    Ex.  D.  716;  67  L.  J.,  Q.  B.  507  ;  78  L.  T.  397 ; 

265;  45  L.  J.,  Ex.  313;  34  L.  T.  362;  46  W.  R.  386— C.  A.  ;  aif.  but  on  another 

24  W.  R.  1004-C.  A.,  atf.  1  Ex.  D.  124,  ground,  [1899]  A.  C.  442  ;   68  L.  J.,  Q.  B. 

per  Kelly,  C.B.  andHuddleston,  B.     And  889  ;  81  L.  T.  90. 

&eeBrijantY.  Hancock  (^- Co.,  \nivA,n.  [a).  {/>)  See  as  to  this,   per   Ridlev,  J.,  in 

(m)  Fleetwood  t.  Hull,   37  W.    R.    714;  Muiiifordx.  WaJkrr,  71   L.   J.,   K.  B.  19; 

and  p.  185,  ante,  per  Charles,  J.  85  L.  T.  518  ;  in  which  a  somewhat  similar 

[x)  Harinann  v.  Powell,  60  L.  J.,  Q.  B.  covenant  not  containing  the  word  "  wil- 

628  ;   05  L.  T.  255.  fully"  was  held  by  Ridley,  J.,  to  be  an 

{y)  Moore  v.  Robinson,  48  L.   .J.,  Q.   B.  absolute  one  rendeiing  assigns  liable  for 

156,  per  Lush,  J.  the  conduct  of  their  tenant. 
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public-houses  or  be  a  reasonable  ground  for  tbe  withdrawing  or  with- 
holding of  all  or  any  of  the  licences  for  the  sale  of  beer,  ale,  wine,  and 
spirituous  liquors  therein  "  ;  and  would  from  thue  to  time  apply  for 
and  do  or  cause  to  be  done  whatsoever  should  be  requisite  for  obtain- 
ing the  renewal  of  such  licences,  and  would  at  the  end  of  the  term 
deliver  up  the  premises  with  the  licences.  Some  cases  of  di-unkenness 
had  occurred  on  the  premises  while  they  were  in  the  occupation  of  a 
tenant  of  the  defendants,  and  the  licensing  justices  had  refused  to 
renew  the  licence  for  the  house  on  the  application  of  such  tenant. 
The  applicant  appealed  to  quarter  sessions,  and,  on  their  refusal  to 
hear  the  appeal  on  the  ground  that  the  notices  were  not  in  proper 
order,  obtained  a  mandamus  for  them  to  hear  and  determine  it. 
After  they  had  heard  it  the  applicant  again  applied  for  a  mandanms, 
and,  on  failing  to  obtain  it  in  the  Queen's  Bench  Division,  appealed 
unsuccessfully  to  the  Court  of  Appeal  and  the  House  of  Lords  (c). 
The  plaintiff  having  recovered  5,300/.  in  an  action  on  the  covenant 
by  the  verdict  of  a  jury  as  directed  by  Lawrance,  J.,  the  Court  of 
Appeal  reversed  that  judgment  on  the  ground  that  no  breach  had 
been  committed.  The  Coui't  held  that  the  tenant  of  the  defendants 
was  not  an  "  assign  "  within  the  meaning  of  the  covenant,  and  not 
liable  for  breach  in  respect  of  the  offence  of  such  tenant,  and 
observed  : — 

"  The  defendants  ai-e  sued  as  being  assignees  for  the  residue  of  the 
term,  and  it  is  upon  the  true  construction  of  the  covenant  therein  con- 
tained that  this  case  depends.  Whether  the  covenant  sued  on  is  one 
covenant  or  different  covenants  is  not  material,  for  it  is  clear  that  there 
are  three  separate  and  distinct  parts  of  the  covenant,  under  each  of  whicli 
a  different  obligation  is  undertaken  by  the  covenantors.  The  first  part 
commences,  'And  further  that  he,'  and  ends  with  the  words  'for  discon- 
tinuing the  licences  thereof.'  In  our  opinion  this  part  of  the  covenant 
relates  to  the  forfeiting  of  the  licence  when  existing  as  distinguished  from 
the  renewal  thereof,  which  is  dealt  with  in  the  second  part  of  the 
covenant.  It  would  be  wholly  unreasonable  to  hold  that  both  the  first 
and  second  parts  of  the  covenant  referred  to  the  same  thing,  so  that  both 
an  absolute  and  qualified  covenant  existed  as  to  the  same  thing.  This 
first  part  in  our  judgment  is  an  absolute  covenant  by  the  covenantor,  his 
executors,  administrators,  and  assigns  against  the  forfeiture  of  an  existing 
licence  of  the  Princess  Royal  Hotel,  and  does  not  embrace  the  question  of 
renewal  of  such  licence.  The  second  part  of  the  covenant  is  a  limited 
covenant,  and  is  confined  to  the  covenantor,  his  executors,  administrators, 
and  assigns  wilfully  doing  or  suffering  anything  -which  should  be  a 
reasonable  ground  for  withdrawing  or  withholding  the  licences — i.e., 
which  should  afford  a  reasonable  ground  for  the  justices  refusing  to 
renew.     This  is  clearly  not  an  absolute  covenant.      And  the  third  part  of 

{e)  See  Evans,  Ex  part,;  [1894]  A.  C.  IG  ;  63  L.  J.,  M.  C.  81 ;  70  L.  T.  45  ;  50  J.  P. 
2G0  ;  from  which  it  appears  that  on  hearing  the  appeal  to  quarter  sessions  a  Court  of 
four  justices  was  evenly  divided. 
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the  covenant  is  a  covenant  by  tlie  covenantor,  his  executors,  administrators,  Ch.XVII.s.5. 
and  assigns  to  apply  for  and  do  all  that  shall  be  reasonably  requisite  for       Covenant 
the  renewal  of  the  licence,  and  that  when  renewed  he  will  deliver  up  the  /'""  -?''/■< '«'«^«''' 
same  at  the  determination  of  the  term.     This  is  not  an  absolute  covenant.    — — 


Now,  as  regards  the  first  part  of  the  covenant,  no  liability  attaches  to  the  Bn/ant  v. 

defendants,  for  the  simple  reason  that  the  then  existing  licences  have  not  -^^"'"'''f^''- 

been  forfeited.    As  regards  the  second  part,  the  covenantor  or  his  assigns 

have  not  wilfully  done  or  suffered  anj'thing  which  should  be  a  reasonable 

ground  for  the  justices  refusing  to  renew  the  licence.      If  the  covenantor 

or  his  assigns  are  to  be  liable  for  a  tenant  of  an  assignee  causing  the 

licence  not  to  be  renewed,  it  seems  to  us  there  should  either  be  a  clear 

and  absolute  covenant  that  the}^  would  be  so  liable,  or  a  covenant  that 

such  tenant  would  do  nothing  to  jeopardize  a  renewal.    ...   As  regards 

the  third  part  of  the  covenant,  the  facts  show  that  the  defendants  have 

done  all  in  their  power  to  obtain  a  renewal,  but  without  avail." 

In  the  House  of  Lords  {d)  this  judgment  was  affirmed,  witliout  argu- 
ment or  mention  of  the  question  whetlier  the  tenant  of  the  defendants 
was  an  "assign  "  or  not,  on  the  ground  that  "  discontinuance  "  meant 
discontinuance  by  forfeiture  and  that  there  had  been  no  breach  of  the 
second  covenant. 

It  may  be  here  stated,  that  by  sect.  56  of  the  Licensing  Act,  1872  Protection  of 
(35  &  36  Vict.  c.  94),  "where  any  tenant  of  any  licensed  premises  JX^j!"""*^ 
is  convicted  of  an  offence  "  against  that  Act,  and  such  offence  is  one  Licensing 
the  repetition  of  which  may  render  the  premises  liable  to  be  disquali- 
fied from  receiving  a  licence  for  any  period,  the  clerk  of  the  peace 
is  bound  to  serve  notice  of  the  conviction  upon  the  owner  of  the 
premises.  By  the  same  section,  the  owner  may  appeal  to  petty 
sessions  against  a  disqualification  of  the  licensed  premises  on  the 
grounds  only — (1)  "  that  the  required  notice  has  not  been  served  ;  " 
(2)  "  that  the  tenant  by  wliom  the  offence  was  committed  held  under 
a  contract  made  prior  to  the  commencement  of  the  Act,  and  that 
the  owner  could  not  legally  have  evicted  the  tenant  in  the  interval 
between  the  commission  of  the  offence,  in  respect  of  which  the  dis- 
qualifying order  was  made,  and  the  receipt  by  him  of  the  notice  of 
the  immediately  preceding  offence  which  on  rej)etition  renders  the 
premises  liable  to  be  disqualified  from  receiving  a  licence  at  any 
period ;  "  or  (3)  "that  the  offence  in  respect  of  which  the  disqualifying 
order  was  made  occmred  so  soon  after  the  receipt  of  such  last- 
mentioned  notice  that  the  ow^ner,  notwithstanding  he  had  legal  power 

[d)  Per  Lords  Macnagliten,  Morris  and  manner  so  as  to  afford  no  ground  or  pre- 
Shand,  Lord  Morris  merely  concurring  tence  for  discontinuing  the  licences,"  and 
and  Lord  Shand  "confessing  that  the  that  "discontinuing  the  licences"  is 
leaning  of  his  opinion  was  rather  in  favour  an  expression  which  would  cover  non- 
of  Lawrance,  J.'s,  view  that  there  was  a  renewal  and  forfeiture  also — and  it  may 
breach  in  the  failure  of  the  tenant  to  con-  be  observed  that  Lord  Macnaghten  ad- 
duct  the  business  in  a  proper  and  orderly  mitted  this. 
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to  evict  the  tenant,  could  not  witli  reasonable  diligence  have  exercised 
that  power  in  the  interval  which  occurred  between  the  said  notice  and 
the  second  offence."  Moreover,  bj  sect.  15  of  the  Licensing  Act, 
1874  (37  &  38  Yict.  c.  49),  a  temporary  authority  may  be  obtained 
by  or  on  behalf  of  the  landlord  of  licensed  premises  to  carry  on  the 
business  in  case  of  the  licence  of  tlie  tenant  being  declared  forfeited 
on  conviction  of  felony,  or  of  certain  offences  against  the  licensing 
Acts  therein  mentioned. 

In  Croft  V.  Lii)))Ici/,  a  lease  of  the  Opera  House  contained  a  cove- 
nant on  the  jiart  of  the  lessee  not  to  use  the  liouse  for  any  but 
purposes  of  a  theatrical  kind,  and  "  to  use  his  best  endeavom^s  to 
improve  "  tlie  house  for  that  purpose.  The  house  was  closed  at  the 
end  of  the  season  of  1852,  and  was  not  opened  at  all  during  the 
following  year.  It  was  held  by  the  House  of  Lords  that  this  was  not 
a  breach  of  the  covenant  (r).  And  a  covenant  to  use  the  demised 
premises  "  as  a  post-office  and  not  for  any  other  purpose,"  was  held 
not  to  be  broken  by  the  issue  of  Inland  Eevenue  licences  under  the 
authority  of  the  Customs  and  Inland  Revenue  Act,  1860  (32  &  33 
Vict.  c.  14),  s.  18(/). 
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Sect.  6. — 8oJe  DcaliDg  iritli  Landlord  of  "  Tied  Iloufie.'' 

Covenants  or  undertakings  entered  into  by  the  lessee  to  deal  with 
the  lessor  alone  in  the  way  of  trade,  or  indeed  any  other  mode  of 
binding  a  party  to  purchase  articles  of  particular  individuals,  are  not 
favoured  by  the  Courts.  The  question  upon  the  validity  of  such 
covenants  has  invariably  arisen  as  to  leases  of  what  are  known  as 
'*  tied  houses  "  granted  by  brewers  to  publicans,  to  enforce  which  it 
must  be  proved  that  good  beer — "good  marketable  beer"(^),  and 
perhaps  also  such  beer  as  the  publican  requires  {//) — was  supplied  (/)  ; 
and  the  quality  cannot  be  shown  to  be  good  by  evidence  that  the 
brewer  served  good  beer  to  his  other  customers  at  the  same  period  of 
time(j).  It  is,  however,  now  clearly  settled  that  such  covenants, 
which  are  extremely  common,  are  legal  and  binding  in  equity  on  an 
assignee,  whether  they  run  with  the  land  or  not,  provided  he  have 
actual  or  constructive  notice  of  them  (Z). 


(c)  Croft  V.  Lumley,  G  H.  L.  Cas.  672  ; 
27  L.  J.,  Q.  B.  321. 

(/)  Jl'adliam  v.  Fosimastcr-Goicrnl,  24 
L.  T.  545.  And  see  Doc  v.  Churchtcavdrns 
of  Itugdcy ,  6  Q.  B.  107,  where  a  covenant 
to  use  a  house  as  a  poor-house  only,  was 
held  not  to  be  broken  by  ceasing  so  to  use 
it  after  the  passing  of  the  Poor  Law 
Amendment  Act,  which  compelled  the 
non-user. 

((7)  Lukcr  V.  Bemm   (1877),   7   Ch.  D. 


227  ;  47  L.  J.,  Ch.  174  ;  37  L.  T.'827  ;  26 
AV.  R.  167,  per  Fry,  J. 

(//)  Ethvick  V.  Ilaivlfs,  infra  (w). 

[i)  llolcoiiihe  V.  J/euson,  2  Camp.  391  ; 
Cooprr  V.  Tiribi/l  (1812),  3  Camp.  286,  n.  ; 
13  R.  R.  803,  n.  ;  Thornton  v.  Sherratt 
(1818),  8  Taunt.  429  ;   20  R.  R.  o43. 

{k)  U'thnn  V.  llari,  L.  R.,  1  Ch.  463  ; 
35  L.  J.,  Ch.  569  ;  Catt  v.  Tourlr,  L.  R., 
4  Ch.  654,  6.59  ;  38  L.  J.,  Ch.  654  ;  17 
W.  R.  939  ;  Lnker  v.  Dennis,  ubi  supra. 
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The  covenant  to  deal  with  the  lessor  only  is  often  strengthened  Ch.XVII.s.6. 
hy  an  agreement  by  the  lessor  to  accept  a  reduced  rent  so  long  as  ^^^f^^  'imdUrd 
such  dealino^  is  continued.      But  the  covenant  is  an  absolute  one,       of 'Tied 

,  Housed 

and  the  lessee  has  not  the  alternative  of  dealino;  with  a  rival  brewer 


/I  ,  •         /I  -I         1  i  /7\  Reduction  of 

or  otner  person,  and  paying  the  unreduced  rent  (/).  Kent. 

The  covenant  is  satisfied  by  buying  through  an  agent  of  the  lessee,  Buying 
although  the  lessor  would  have  refused  to  sell  to  such  agent  if  he  had  ^^°^f^ 
known  for  whom  he  was  agent.     This  was  held  in  a  case  where  a 
publican  employed  an  agent  to  buy  of  his  brewer-landlord  beer  of  a 
character  which  the  brewer  did  not  supply  to  publicans  {ju). 

Where  a  licensed  public-house  is  taken  under  the  Lands  Clauses  Compensation 
Consolidation  Act,  1845,  the  brewers  are  entitled,  by  virtue  of  that  Act,  J-esf Stive  °^ 
to  compensation  for  the  value  of  the  premises  as  increased  to  them  by  Covenant 
such  covenant  (>?) .     But  for  rating  purposes,  both  the  brewery  and  the  clauses  Acts. 
licensed  public-house  are  to  be  treated  irrespective  of  it  (o) . 

The  Licensing  Act,  1902  (7:)),  enacts  that  in  any  case  of  applica-  Production  of 
tion  for  a  transfer  of  a  licence  by  justices  for  the  sale  of  intoxicating  ffj!  tranSer 
liquors,  both  the  holder  of  the  licence  and  the  proposed  transferee  to  licensing 
must  "  attend  at  the  special  sessions  at  which  the  application  is  heard,  ""^^  ^'^^^" 
and  the  agreement  or  other  assurance,  if  any,  under  which  the  licence  is 
to  be  transferred  and  held  shall  be  produced  to  the  licensing  justices." 

Where  the  lessee  of  a  public-house  covenanted,  for  himself  and  his  Assignment 
assigns,  with  his  lessors  (brewers)  to  take  all  his  beer  of  them,  or  their  ^, 
successors  in  their  said  trade,  and  the  lessors  sold  their  trade,  and  ifands. 
the  public-house,  with  other  premises,  to  third  persons,  who  removed 
their  business  to  a  short  distance ;  it  was  held,  that  the  trade  of  the 
lessors  was  determined,  and  that  their  assignee  could  not  take 
advantage  of  the  covenant,  on  the  assignee  of  the  lessee  purchasing 
beer  from  another  brewer  (q) ;  but  in  a  more  recent  case  of  an  assign- 
ment of  a  reversion  of  a  public-house  and  express  assignment  of  the 
benefit  of  a  restrictive  covenant  by  the  lessee  not  to  sell  ale  not 
bought  from  the  lessors  either  alone  or  jointly  with  any  future 
partners,  it  was  held  that  the  covenant  ran  with  the  reversion,  and  was 
not  restricted  either  to  assigns  carrying  on  the  same  brewer's  business 
as  the  lessors,  or  to  assigns  who  themselves  made  beer ;  and  the 
lessee  was  restrained  from  selling  beer  other  than  such  as  should 
have  been  purchased  from  the  assignees  of  the  reversion  either  directly 
or  thi'ough  the  original  reversioners  (r). 

(?)  Hc/iiburi/  V.  Ciouhj,  58  L.  T.  155,  per  dlans  of  Sunderland  Union,  resp.,  18  C.  B., 

Stirling,  J.  N.  S.  531  ;  34  L.  J.,  C.  P.  121. 

(;h)  EdwichY.  Sawkcs,  18  Cb.  D.  199  ;  (;;)  2  Edw.  7,  c  28,  s.  16. 

50  L.  J.,  Ch.  577  ;  45  L.  T.   168  ;    29  [q)  Doc  cl.  Ciihrrt  v.  Held {18^0),  10  B.  & 

W.  R.  914.  C.  849  ;  8  L.  J.,  K.  B.  328  ;  34  R.  R.  584. 

{n)  Bourne  v.  Mayor,  ^-c.  of  Liverpool,  33  ())  Glcqqy.  Hands  (1890),  44  Ch.  D.  503  ; 

L.  J.,Q.  B.  15;   10  Jur.,  N.  S.  125.  59L.  J.,  Ch.  477  ;  62  L.  T.  502  ;  38  W.  R. 

(o)  Overseers  of  Sunderland,  app.,  Guar-  433 — C.   A,,  distinguishing  Doe  v.  Reid, 

L.T.  48 
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Where,  in  the  conditions  of  sale  of  a  public-house,  it  was  described 
as  a  free  public-house,  and  the  lease  contained  a  clause  to  take  beer 
from  the  brewery  of  Elliott  &  Co.  or  pay  a  very  high  advanced  rent,  it 
was  held,  that  the  purchaser  was  not  bound  to  complete  his  purchase, 
and  might  recover  back  his  deposit,  notwithstanding  that  the  lease 
was  read  over  by  the  auctioneer  at  the  time  of  sale  (s) . 

In  Manchester  Brewer y  Co.  v.  Coonihs  (/),  the  defendant  agreed 
under  seal  to  take  an  hotel  at  Withington,  about  five  miles  from 
Manchester,  as  yearly  tenant  to  Broadbents,  Limited,  the  owners  in 
fee,  and  to  buy  all  beer,  ale,  porter,  stout,  mineral  waters  and  cigars,  of 
them  and  their  "  successors  in  business  "  during  a  tenancy  determinable 
by  three  months'  notice  on  either  side.  The  defendant  entered  under 
and  performed  the  agreement,  which,  however,  Broadbents  had  not 
themselves  executed.  Seven  years  afterwards  Broadbents  transferred 
many  tied  houses,  including  the  hotel,  and  theii*  whole  business  to  the 
plaintiffs,  who  carried  on  business  in  Manchester,  and  gave  the 
defendant  notice  of  the  change.  For  a  short  time  the  defendant 
bought  beer,  &c.  of  the  plaintiffs,  who  sued  him  upon  his  ceasing  to 
do  so.  It  was  held  that  the  plaintiffs  were  entitled  as  "  successors  in 
business "  to  an  injunction  restraining  the  defendant  from  buying 
beer  of  anybody  but  themselves,  and  that  being  entitled  as  assigns  of 
Broadbents  to  specific  performance  of  the  defendant's  agreement  with 
Broadbents,  they  could  sue  the  defendant  just  as  if  Broadbents  had 
actually  executed  the  agreement  for  the  yearly  tenancy. 

Where  there  was  a  lease  of  limeworks,  with  a  stipulation  that  the 
lessor  should  furnish,  and  the  lessee  take,  coals  from  particular 
collieries ;  it  was  held,  that  the  lessee  could  not,  on  failure  by  the 
lessor  to  raise  the  full  quantity  of  coals,  resort  to  other  collieries  for 
the  whole  of  his  supply,  but  only  for  the  deficiency  [n). 


Covenants  to 
re -deliver 
rixtures,  &c. 


Sect.  7. — Re-cklivery  of  Fixtures,  Goods,  Land,  8fc. 

Wliere  fixtures,  furniture,  or  other  goods  and  chattels,  are  leased 
together  with  houses,  it  is  usual  to  attach  a  schedule  of  them  to  the 
lease,  and  to  insert  a  covenant  by  the  lessee  to  re-deliver  them  in 
the  same  condition  at  the  end  of  the  term.  The  object  in  doing  this 
is  to'  give  the  lessor  a  remedy  on  the  covenant  (with  clearer  evidence) 
for  any  damage  sustained  by  their  being  removed  or  injured  during 

L.  T.  37  ;  46  W.  R.  375. 

(s)  Jones  v.  Edney  (1812),  3  Camp.  285  ; 
13  R.  R.  803. 

{t)  3Ianchcster  Breioery  Co.  v.  Coombs, 
[1901]  2  Ch.  G08,  where  it  is  reported  in 
full  on  special  representation  of  its  interest 
to  conveyancers:  70  L.  J.,  Ch.  814. 

(»)  Wight  V.  Dicksons,  1  Dow,  141. 


supra, 
Ch.  D 


and  Ecnals  v.  Cowlishaw,  11 
866,  and  followed  in  ll'Iiite  v. 
Southend  Hotel  Co.,  [1897]  1  Ch.  767  ;  68 
L.  J.,  Ch.  387  ;  76  L.  T.  273  ;  45  W.  R. 
434 — C.  A.,  and  in  Manchester  Brewery  v. 
Coombs,  [1901]  2  Ch.  60S,  per  Farwell,  J., 
but  distinguished  in  Birmingliam  Breweries 
v.  Jameson  (1898),  67  L.  J.,  Ch.  403  ;  78 
L.  T.  612— C.  A.,reyerBiiig  Byrne,  J.,  78 
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the  term.      "Where  a  lessee  of  a  coal  mine  had  covenanted  at  the  end  Ch.xvii.s.7. 
of  the  term  to  yield  up  the  works  and  mines  and  all  -ways  and  roads    Re-delivery 

.   .  I'll"./  Fixtures, 

m   good  repair,  order   and   condition,  so  that  the  works  might  be        Goods, 
continued  and  carried  on  by  the  lessor  :  held,  that  such  covenant  did  1 — '- — 


not  include  wooden  sleepers,  or  iron  tram-plates  fastened  to  such 
wooden  sleepers,  used  for  the  piu'pose  of  a  railway  or  tramway  from 
and  to  the  mines  {x) . 

Sometimes  the  lessor  reserves  the  powers  of  taking  such  portions  of  Covenants  to 
the  land  demised  as  he  may  want  for  building  or  other  purposes,  of  Land, 
upon  giving  a  specified  notice  to  the  lessee,  and  making  a  proportion- 
able abatement  out  of  the  rent  [y] .  Such  provisoes  may  be  perfectly 
reasonable  and  just,  and  have  often  been  recognized  by  the  Courts 
both  of  law  and  equity.  Such  a  pov/er  has  been  extended  to  the 
whole  of  the  land  demised  (s)  ;  where  the  proviso  was,  that  the  lessor 
might  from  time  to  time  have  any  part  of  the  land  leased,  it  was 
held,  he  might  require  possession  of  the  whole  (a) .  In  the  same  case 
it  was  held,  as  the  proviso  gave  the  lessor  power  to  take  possession,  it 
did  not  operate  by  way  of  covenant,  merely  (fi).  But  in  another 
case,  where  there  was  no  such  power,  it  was  held  to  operate  only  as  a 
covenant  (i^) . 


Sect.  8. — Covenants  for  Quiet  Eujoyment. 

(a)  Possession  Essential. 

A  tenant  always  has  either  impliedly  or  expressly  a  right  to  enjoy 
the  premises  during  the  period  of  tenancy  ;  but  whether  the  right  be 
implied  or  express,  possession  by  the  tenant  is  essential  to  it,  and  a 
mere  interesse  termini  (as  to  which,  see  ante,  p.  222)  will  not  support 
an  action  for  the  breach  of  the  right  (c) . 

(b)  Implied. 

All  covenants  between  a  lessor  and  his  lessee  are  either  express  Covenants  in 
covenants,  or  covenants  in  law,  that  is  to  say,  implied  covenants.  By  Enioymen"^^^ 
a  covenant  in  law  for  quiet  enjoyment  the  lessee  is  to  enjoy  his  lease 
against  the  lawful  entry,  eviction  or  interruption  of  any  man,  but  not 
against  tortious  entries,  evictions  or  interruptions  ;  and  the  reason  of 
the  law  is  solid  and  clear,  because  against  tortious  acts  the  lessee  has 
proper  remedy  against  the  wrongdoers  {d) . 

{x)  Did-c  of  Beat/fort  v.  JJatcs,  31  L.  J.,  13  ;  2  L.  J.,  C.  P.  103  ;  27  K.  E.  539, 

Ch.  481  ;   10  W.  E.  200.  {c)    IFallis  v.  Hands,  [1893]  2  Ch.  75  ;  62 

(y)  See  Forms,  post,  Appendix  B.  L.  J.,  Ch.  586  ;  68  L.  T.  423  ;  41  W.  E. 

(s)  Doe  d.  Wihoti  V.  Abel,  2  M.   &  S.  471,  per  Chitty,  J. 

541  ;   15  E.  E.  343.  [d.  Hays  v.  Bickcrstaff,  Vaugli.   118  ;   2 

(a)  Doe  d.  Gardner  v.  Ecnnard,  12  Q.  B.  Mod.  34  ;  Lticy  v.  Leviston,  Freem.  103  ;  3 

244.  Keb.   163  ;   Tisdale  v.  Sir  IF.  Essex,  Hob. 

{b)  Doe  d.  WiUson  v.  DhiUips,  2  Bing.  34;  Piatt  on  Covenants,  313. 

48  (2) 
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Cn.XVII.s.S, 

For  Quiet 
Unjoi/moit 
(Iiiip/ici/) . 

Conflict  of 
Authorities. 


"Demise" 
Essential. 

Bai/nes  v. 
Lloyd. 


"Demise" 
not  Essential. 
Budd-  Scott 
V.  Banlcll. 


There  has  been  considerable  conflict  of  authority  of  late  as  to  the 
ioiplicd  contract  for  quiet  enjoyment.  In  Bandy  v.  Carhcright  and  in 
Ilall  y.  Cifij  of  London  Brewer u  Co.  (c),  it  was  held  to  result  from  a 
written  lotting  though  unsealed  ;  and  it  has  been  said  that  any  words  of 
letting  which  create  the  relationship  of  landlord  and  tenant  will  ensure 
the  same  result  (/)  ;  and  Lord  Russell,  C.J.,  was  of  this  opinion  on 
the  trial  of  Bcnjnes  v.  Lloyd  (g)  without  a  jury;  but  the  Court  of  Appeal, 
though  affirming  Lord  Russell's  judgment  on  another  ground,  differed 
from  it  upon  this,  and  recently  the  High  Court,  in  Budd-Scoft  v. 
Daniel/,  has  differed  from  the  Court  of  Appeal.  In  Bayncs  v.  Lloyd 
the  landlords  by  deed  "  agreed  to  let  "  to  the  tenants  premises  in  which 
the  interest  of  the  landlords  expired  about  two  years  before  the  end  of 
the  term  granted.  In  an  action  for  breach  of  the  implied  covenant 
for  quiet  enjoyment  (alternatively  with  a  breach  of  an  implied  cove- 
nant for  title)  both  Lord  Russell  and  afterwards  the  Court  of  Appeal 
gave  judgment  for  the  defendants  on  tlie  sure  (see  p.  758,  infra)  ground 
that  the  implied  covenant  ceased  with  the  estate  of  the  landlords ;  but 
while  Lord  Russell  held  also  that  the  implied  covenant  had  been 
broken,  the  Court  of  Appeal  held  also  that  it  had  not,  and  in  a  con- 
sidered judgment  exhaustively  reviewing  the  authorities,  intimated  that 
numerous  citations  were  "  inconsistent  with  tlio  view  that  a  covenant 
can  be  implied  from  the  mere  relation  of  landlord  and  tenant,  or  from 
any  words  constituting  that  relation  other  than  the  particular  words 
referred  to  "  [the  words  "  demise  or  grant  "]  ;  fortifjang  this  view  by 
reference  to  sect.  4  of  the  Real  Property  Act,  1845  (8  &  9  Yict. 
c.  106),  by  which  it  is  directed  that  "give"  and  "  grant  "  are  not 
any  longer  to  imply  any  covenant  in  law ;  and  after  examining  the 
authorities  to  the  contrary,  concluding  that  "  the  weight  of  authority 
is  in  favour  of  the  view  that  a  covenant  in  law  is  not  implied  from 
the  mere  relationship  of  landlord  and  tenant  but  only  from  certain 
words  used  in  creating  the  lease"  (//).  Some  seven  years  afterwards 
Biidd-Scott  Y.  Daniell  [{)  came  before  the  High  Court  on  appeal  from  a 
County  Court,  with  the  result  that  all  the  three  judges  agreed  with 
the  County  Com't  judge  in  supporting  the  view  of  Lord  Russell  and 
dissenting  from  that  of  the  Court  of  Appeal  in  Baynes  v.  Lloyd.     In 


(e)  Bandy  v.  Carturight  (1853),  22  L.  J., 
Ex.  28.5  (per  Pollock,  C.B.,  and  Aldersou 
and  IMartin,  BB.,  in  a  single,  short, 
unanimous,  and  considered  judgment)  ^ 
8  Ex.  913  ;  Hall  v.  City  of  London  Brnrrry 
Co.  (18G2),  31  L.  J.,  Q.  B.  257  ;  2  B.  &  S. 
IZI ,io\\o\i\Tig Bandy \.  Cartwrigld,  ''Cock- 
bum,  C.J.,  expressing  his  opinion  that 
the  decision  in  that  case  was  correct  ; 
Wightman,  Crompton,  and  Blackburn, 
JJ.,  expressing  no  opinion." 

(/)  See  per  Brett,  J.,  in  Moityn  y.  West 


Mostyn,  i-c.  Co.,  1  C.  P.  D.  145. 

[g)  Baynes  v.  Lloyd,  [1895]  1  Q.  B.  820  ; 
64  L.  J.,  Q.  B.  411. 

(h)  Baynes  v.  Lloyd,  [1895]  2  Q.  B.  610  ; 
64  L.  J.,  Q.  B.  7«7  ;  73  L.  T.  250 ;  14  R. 
678 — C.  A.  (i)er  Lord  Eslier,  M.R.,  and 
Kay  and  A.  L.  Smith,  JJ.,  in  a  considered, 
written,  and  single  judgment). 

(i)  Budd-Scott  V.  Banidl  (June  18th, 
1902),  [1902]  2  K.  B.  351  ;  71  L.  J.,  K.  B. 
706. 
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Budd-Scott  V.  Danicll  tlie  plaintiff  had  by  writing  "agreed  to  let"  a  Ch.XVII.s.8. 
f urnislied  house  for  one  year  to  the  defendant,  and  suing  for  dilapida-     f^^-^f ^'f^f. 
tions  at  the  end  of  the  year  was  met  by  counterolaim  for  damages  for     {implied). 
breach  of  the  imj)lied  contract  for  quiet  enjoyment,  the  breach  con- 
sisting in  the  plaintiff  having  disturbed  the  defendant's  possession 
of  the  house  by  painting  its  front  in  pursuance  of  a  local  Act  of 
Parliament  {J)  the  existence  of   which  had  been  forgotten  by  the 
plaintiff   at  the  time  of  letting — which  disturbance  was  found   by 
the  County  Court  judge  to  be  in  fact  a  breach  of  the  contract  for 
quiet  enjoyment.      The   High  Court  (/.•)   unanimously  held   that  a 
contract  for  quiet  enjoyment,  and  gave  judgment  for  the  defendant 
on  the  counterclaim,  with  leave  to  appeal  (/).     Until  the  view  of  the  implication 
Court   of   Appeal   in   Baynes  v.    Lloyd  is  reconsidered   and   either  JgJJJj^g^lp 
dissented  from  or  affirmed  by  that  Court  itself,  it  is  conceived  that  of  laBdlord 
technically  the  law  is  as  it  was  laid  down  by  the  High  Court  in  Budd-  ^^^^g^^^ff\ 
Scott  V.  Dauiell,  and  it  is  submitted  also  that  Budd-Scott  v.  Daniell  Danieil. 
was  rightly  decided.     It  may  be  observed  that  both  numerically  and 
directly  the  weight  of  Supreme  Court  authority  (four  Judges  to  three) 
is  with  the  High  Com-t  in  Budd-Scott  v.  Danicll;  that  there  is  no  dis- 
tinction between  an  unsealed  and  a  scaled  writing  in  this  matter ;  and 
it  is  submitted  that  an  oral  contract  (though  this  point  has  not  yet 
been  raised)  would  follow  the  same  rule,  which  is  that  if  the  view 
of  the  Court  of  Appeal  in  Baynes  v.  Lloyd  be  right,  "  demise  "  (but 
"demise"  only),  whether  the  contract  of  tenancy  be  sealed,  written  or 
spoken,  carries  with  it  an  implied  undertaking  for  quiet  enjoyment, 
but  that  if  Budd-Scott  v.  Danicll  be  right,  any  contract  of  tenancy, 
whether  written  or  spoken,  carries  with  it  such  implied  undertaking. 

But  assuming  that  any  contract  for  quiet  enjoyment  is  implied  rj,^  ^,-^^^  ^^^^ 
either  by  the  use  of  the  word  "  demise  "  or  without  it,  to  what  does  such  Implied  Cove- 
contract  extend?     Here,  again,  we  are  met  by  a  conflict  of  autliorities.  Quiet  Enjoy- 
Until  Baynes  v.  Lloyd  was  decided  it  had  been  generally  supposed  that  ™^^*  extends, 
the  implied  contract  extends  to  interruptions  by  title  paramount  {m), 
and  that  authorities  to  the  contrary,  i.e.  that  the  contract  merely 
applies  to  the  acts  of  the  lessor  himself  or  his  assigns  {n),  are  to  be 
disregarded ;  but  in  Baynes  v:  Lloyd  the  Court  of  Appeal,  tliough 
admitting  the  conflict,  did  not  attempt  to  solve  the  question,  which  it 
is  submitted  must  be  answered  in  favour  of  the  tenant,  the  landlord 
being  able  to  protect  himself  by  the  well-known  express  limited  cove- 
nant (see  infra,  p.  7^9)  if  he  pleases,  in  the  case  of  written  contracts 

{j)  A  Hove   Improvement  Act  of  1830  amount  in   dispute  was  15/.  only.     The 

(11  Geo.  4,  0.  cxvi;  see  s.  112  thereof).  case  was  tried   at  Brighton,  before  His 

{k)  Lord  Alverstone,  C.J.,  and  Darling  Honour  Judge  Martineau,  without  a  jury, 
and  Channell,  JJ.                                             •        {>ii)  See    Andrews'' s    case,    Leon.     101  ; 

{1}  The  plaintiff's  advisers  have  been  so  Shep.  Touch,  at  p.  IGo. 

good  as  to  inform  the  Editor  that  the  leave  (h)  See  Holder  v.  Tat/lor,  Hob.  1 2 ;  Bandy 

to  appeal  will  not  bo  acted  upon.     The  v.  Cartivriyht,  8  Ex.  913,  and  ante,  p.  756. 
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Ch.XVII.s.S 

For  Qiiii't 
Enjoyment 
{Implied). 

Express 
Covenant 
destroys  the 
implied  one. 
Implied  Con- 
tract to  give 
Possession, 
&c. 


The  imjilied 
Contract 
ceases  when 
the  Lessor's 
Estate  ceases. 
Adams  v. 
Gibncy. 


Brcacli  by 
Kesignation 
of  Ecclesias- 
tical Lessor. 


Chap.  XYII. — Ordinary  Particular  Covenants. 

of  tenancy,  and  running  little  if  any  risk  in  tlie  case  of  unwritten 
contracts  in  ordinary  cases. 

But  any  express  stipulation  in  a  lease,  eitlier  for  title  or  quiet 
enjoyment,  liowever  qualified  or  restricted,  will  prevent  any  more 
general  stipulation  on  the  same  subject  being  implied  by  law,  from 
the  word  "  demise "  or  any  equivalent  word — the  maxim  being 
express!! mfacit  cessare  taciturn,  as  will  be  seen  presently. 

Where  there  is  an  actual  demise  for  one  year  or  more,  the  lessor 
impliedly  contracts  to  give  the  lessee  possession  at  the  commencement 
of  the  term,  and  if  he  fails  to  do  so,  by  reason  of  a  previous  tenant 
wrongfully  holding  over,  the  lessee  may  recover  damages,  and  is  not 
driven  to  bring  ejectment  against  the  previous  tenant  (o).  By  agree- 
ing to  grant  a  lease,  however,  the  intended  lessor  does  not  impliedly 
engage  for  a  general  warranty,  nor  undertake  to  deliver  an  abstract 
of  his  title  ( p)  ;  nor  that  he  has  a  good  title  to  the  fee  simple,  and  will 
deliver  a  written  abstract  {q)  ;  but  he  does  impliedly  promise  that  he 
has  title  to  grant  such  a  lease  (r). 

The  implied  covenant  for  quiet  enjoyment  ceases  with  the  estate  of 
the  lessor,  and  does  not  necessarily  continue  during  the  'whole  term 
expressed  to  be  granted.  This  was  laid  down  decisively  after  exami- 
nation of  the  old  authorities  in  Adams  v.  Gihney  (s),  where  tenant  for 
life,  with  remainder  over,  demised  by  indenture  for  fifteen  year?, 
without  any  express  covenant  for  quiet  enjoyment,  and  the  lessee 
having  been  evicted  by  the  remainderman  after  the  death  of  the 
tenant  for  life,  but  before  the  expiration  of  the  term,  it  was  held,  that 
he  could  not  maintain  an  action  of  covenant  against  the  executor  of 
the  tenant  for  life  it)  ;  and  the  rule  was  firmly  adhered  to  in  Pcnfokl 
v.  Abbott  (u),  in  which  the  tenant  was  in  under  a  yearly  tenancy  with 
an  agreement  for  an  under-lease,  the  landlord  being  a  lessee  for 
years.  In  both  these  cases  the  tenant  might  have  been  considered  to 
know  the  limited  nature  of  the  landlord's  interest,  but  this  appears 
to  make  no  difference ;  the  inflexible  rule  aj)pears  to  be  that  when  tlie 
landlord's  interest  ends,  his  implied  contract  for  quiet  enjoyment  ends 
with  it  (.r). 

If  the  incumbent  of  a  living  let  lands  belonging  to  the  benefice  for 
a  term  of  years,  his  resignation  of  the  living  during  the  term  is  a 
breach  of  the  contract  (y). 


(o)  Coev.  Clay,  5  Bing.  440;  7  L.  J., 
C.  P.  162;  30  R.  R.  G99 ;  J\nks  v. 
Edwards,  11  Exch.  775;  Ludwelly,  New- 
man, 6  T.  K.  458  ;  3  R.  R.  231. 

{p)  Givillim  V.  Stone,  3  Taunt.  433. 

{q)  Temple  v.  Broivn,  6  Taunt.  60. 

[r)  Stranks  v.  St.  John,  L.  R.,  2  C.  P. 
376;  36  L.  J.,  C.  P.  118;  Anthony  v. 
Erecon  Market  Co.,  L.  R.,  2  Ex.  167. 

{s)  Adamy.  Gibney  (1830),  6  Bing.  656  ; 


8  L.  J.,  C.  P.  243;  4  Moore  &  Payne, 
491;  31  R.  R.  514. 

{t)  Adams  v.  Gibney,  6  Bing.  G5C,  and 
supra. 

(«)  Frnfoldv.  Abbott,  32  L.  J.,  Q.  B. 
67;  11  W.  R.  169. 

(z)  Eayms  v.  Lloyd,  [1895]  2  Q.  B. 
610  ;  64  L.  J.,  Q.  B.  787  ;  73  L.  T.  250  ; 
14  R.  678— C.  A.  ;  Schicarz  v.  Loekct 
(1889),  38  W.  R.  142  ;  61  L.  T.  719. 

(v)  Price  V.  Williams,  1  M.  &  W.  6. 
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An  interesse  termini   (see  ante,  p.  222)  will  not  support  an  action  Ch.XVII.s.8. 
for  quiet  enioyment  (z).  ^°''.  Q"^^^ 

{Imjjlied). 

(b)  Express  Covenant  for  Quiet  Enjoyment.  Interessa 

Termiui. 

It  is  material  to  observe  tliat  the  express  coyenant  for  quiet  enjoy-  Express Cove- 
ment  is  usually  a  qualified  one  only,  and  is  in  one  respect  a  less  pro-  nant  for  Qmet 

•^         ■*■  .  .  .  .  Eniovmcntis 

tection  to  the  lessee  than  the  implied  one,  inasmuch  as  it  does  not  usually  less 
protect  the  lessee  in  case  of  an  eviction  by  title  paramount  to  that  of  *^^^  implied 
the  lessor  (a),  as  we  have  seen  (see  p.  757,  supra)  that  the  implied 
covenant  does.  In  another  respect,  however,  it  is  a  greater  protection 
to  the  lessee,  inasmuch  as  it  endures  during  the  wliole  term  granted, 
and  does  not  cease  with  the  estate  of  the  lessor  {h)  as  we  have  seen 
(see  p.  758,  supra)  that  the  implied  covenant  does  (c).  The  usual 
qualified  covenant  for  quiet  enjoyment  is  to  the  following  effect,  viz. : — 

And  the  said  [lessor]  doth  hereby  for  himself,  his  heirs,  his  executors 
and  administrators,  covenant  with  the  said  [lessee],  his  executors,  ad- 
ministrators and  assigns,  that  he  and  they  paying  the  rent  hereby 
reserved,  and  performing  the  covenants  hereinbefore  on  his  and  their  part 
contained,  shall  and  may  peaceably  possess  and  enjoy  the  said  demised 
premises  for  the  term  hereby  granted,  without  any  interruption  or  dis- 
turbance from  or  by  the  said  [lessor],  his  [heirs  or  executors,  administra- 
tors] or  assigns,  or  any  other  person  or  persons  claiminy  hy,  from  or  under 
him,  them  or  any  of  them{d). 

This  covenant,  which  almost  invariably  occurs  at  the  end  of  the  lease, 
varies  somewhat  in  its  phraseology  {e) ,  but  it  may  be  laid  down  as  an 
almost  universal  rule  that,  however  framed,  it  may  be  safely  entered 
into  by  any  lessor  who  never  had  any  title  whatever  to  the  demised 
premises,  or  any  part  thereof ;  because  any  subsequent  entry,  evic- 
tion, ejectment,  or  other  interruption  or  disturbance  by  the  real 
owner,  or  by  the  party  entitled  to  possession,  or  by  any  other  person 
who  does  not  claim  "  by,  from  or  under "  the  lessor,  would  be  no 
breach  of  such  qualified  covenant  (/),  which  covenant  excludes  the 
implied  covenant  for  title,  as  well  as  the  implied  covenant  for  quiet 
enjoyment  {g).  The  wrongful  acts  of  a  tenant  of  the  lessor,  under  a 
previous  lease,  who  does  things  not  authorized  by  such  lease,  do  not 

[z)    WalUs  V.  Bands,  [1893]  2  Ch.   75,  The  chief  variation  from  the  form  in  the 

and  supra,  p.  222,  n.  {x).  text  is  that  of  the  insertion  of  the  words 

{a)  Uarrison,  Ainslic  S;  Co.  v.  Muncaster,  "lawful  "  or  "lawfully"  before  ''  inter- 

[1891]  2  Q.  B.— C.  A.  at  p.  684,  per  Lord  ruption  "  or  "  claiming-." 
Eshcr,  M.E.  In  JFUUams  v.  Barrdl  (1845),  14  L.  J., 

[h)  Evam  V.  Vmiffhan  (1825),  4  B.  &  C.  C.  P.  98;   1  C.  B.  402,  the  express  cove- 

261  ;  3  L.  J.,  K.  B.  213  ;  28  R.  R.  250.  nant  was  held  to  arise  out  of  the  words 

(e)  See  Adams  v.  Gihncy,  note  (.s),  supra.  "warrant  and  defend." 

{d)  8  &  9  Vict.  c.    124,   Sched.,   post,  (/)  Line  v.  Stephenson  (1838),  7  Scott, 

Appendix    A.  ;     see    also    Forms,    post,  69,  Ex.  Ch.,  aflarming  decision  below,  6 

Appendix  B.  Scott,    447  ;    Slerrill  v.  Frame  (1812),    4 

[e)  A  great  number  of  variations  is  to  Taunt.  329  ;   13  R.  R.  612. 
be  found  ia  Davidson's  Precedents.  {g)  Line  v.  Stephenson,  ubi  supra. 
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amount  to  a  breacli  of  the  usual  qualified  covenant  for  quiet  enjoy- 
ment (//).  So  in  conveyances  containing  the  usual  qualified  covenants 
for  title,  &c.  (/). 

Even  a  distress  for  previous  arrears  of  land  tax  due  from  the  lessor 
is  no  breach  of  the  usual  qualified  covenant,  because  the  collector  of 
the  tax  does  not  claim  by,  from  or  under,  but  against  the  lessor  {J). 
This  was  held  in  Stanley  v.  Hayes  (J). 

Nor  is  even  the  ejectment  by  the  head  landlord  of  the  lessor  for 
non-payment  by  the  lessor  of  the  rent  due  ou  the  head  lease  or  for 
breach  of  any  covenant  in  the  head  lease  a  breach  of  the  covenant,  as 
was  held  by  the  Court  of  Appeal  in  KetJy  v.  Rogers  (k),  in  which  the 
words  of  the  covenant  were  as  nearly  as  possible  with  those  in 
Stanley  v.  Hayes,  which  case  was  approved,  but  would  have  been 
followed  on  the  ground  of  the  time  which  had  elapsed  since  it  was 
decided,  whether  the  Court  had  approved  of  it  or  not  {I) .  This  is  a 
case  which  is  usually  provided  for  by  covenant  of  the  mesne  landlord 
icith  the  sub-tenant  to  pay  the  ground  rent. 

For  a  lessee  unnecessarily  to  consent  to  judgment  for  possession  in 
an  action  by  the  lessor,  however,  is  a  breach  of  the  covenant  for 
quiet  enjoyment  which  the  lessee  has  entered  into  with  a  sub-lessee. 
This  was  held  in  Cohen  v.  Tannar.  There  both  head  lease  and  sub- 
lease had  covenants  against  underletting  without  consent  and  both 
covenants  had  been  broken,  but  the  covenant  in  the  head  lease  having 
been  broken  before  the  assignment  of  the  reversion,  and  the  assignee 
of  the  reversion  suing  for  possession,  the  lessee  could  have  defended 
the  action  successfully.  Instead  of  this,  the  lessee  consented  to 
judgment  for  possession,  wliereby  the  sub-lessee  was  evicted,  and 
successfully  sued  the  lessee  for  "  interruption  "  of  his  enjoyment  {m). 

A  lessee  is  a  purchaser  7; ro  tanto,  to  whom  the  maxim  caveat  emptor 
applies  (»)  if  he  does  not  take  advantage  of  his  fair  opportunities  [p) . 
Tlierefore,  he  must,  at  his  peril,  ascertain  that  the  intended  lessor  has 
sufficient  title  to  demise  for  the  proposed  terra  (p),  and  that  his  con- 
veyance does  not  restrict  him  from  permitting  the  premises  to  be  used 
for  any  trade  or  business  intended  (q)  :  or  the  lessee  should  (if 
possible)  obtain  from  the  lessor  an  tinquaUfied  covenant  for  quiet 
enjoyment  during  the  term,  without  any  interruption  or  disturbance 


(/i)  Jeffrycs  v.  Evans,  19  C.  B.,  N.  S. 
246;  34  L.  J.,  Q.  B.  2G1. 

(i)  Thackeray  v.  Wood,  5  B.  &  S.  32o  ; 
34  L.  J.,  Q.  B.  226. 

[j)  Stanley  v.  Hayes,  3  Q.  B.  10.5. 

(A)  Kdly  V.  Roycrs,  [1892]  1  Q.  B.  910; 
61  L.  J.,  Q.  B.  604  ;  66  L.  T.  582  ;  40 
W.  R.  516. 

(0  Per  Lord  Esher,  M.R.,  ib. 

(»»)  Cohen  v.  Tannar,  [1900]  2   Q.   B. 


609  ;  69  L.  J.,  Q.  B.  S04  ;  83  L.  T.  G4  ; 
48  W.  R.  042— C.  A.  aff.  Ridley,  J. 

(«)  B,sk>i  V.  Bcsley,  9  Ch.  D,  103  ;  38 
L.  T.  844  ;  27  W.  R.  184. 

[o)  Id.  ;  llt/de  V.  Warden,  3  Ex.  D.  72  ; 
47  L.  J.,  Ex.D.  191-C.  A. 

{p)  Spencer  y.  3[arrioU  (1823),  1  B.  &  C. 
457  ;  25  R.  R.  453. 

{q)  See  Dennett  v.  Atherton,  L.  R.,  7 
Q.  B,  316,  and  p.  765,  post. 
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by  the  lessor,  "o;*  hy  any  other  person  or  j^crsons  whomsoever" ;  i.e.,  Cn.XVII.s.8. 
ao'ainst  all  persons  havina:  lawful  title  :  or  lie  must  take  his  cliance     ^!'>'.  Q'^'f-'t 

.  .  .  -,      .  Ijiijoijiuent 

and  run  all  risk  as  to  the  lessor's  title.  Where  the  lessee  is  to  build  {Express). 
upon  or  otherwise  improve  the  demised  premises,  or  pays  a  premium 
for  the  lease,  he  should  take  care  either  to  investigate  the  lessor's 
title  (or  at  all  events  to  see  the  conveyance  to  him)  :  or  he  should 
obtain  an  umjualified  covenant  for  quiet  enjoyment  dmnng  the 
term  (y).  The  lessor  ouglit  not  to  refuse  to  enter  into  such  a  covenant 
where  no  investigation  of  his  title  takes  place.  It  is  much  more 
reasonable  that  he,  rather  than  the  tenant,  should  run  any  risk  as  to 
his  own  title,  when  he  does  not  allow  it  to  be  investigated  by  or  on 
behalf  of  the  tenant.  But  it  often  happens  that  an  intended  lessee 
fears  to  lose  the  proposed  lease  by  asking  either  for  an  investigation 
of  the  lessor's  title  or  for  an  unqualified  covenant  for  quiet  enjoy- 
ment ;  indeed  he  generally  knows  that  nothing  of  the  sort  would  be 
agreed  to  («).  And  yet  a  sub-lessee,  who  neglects  to  inquire  into  the 
provisions  of  the  original  lease  does  so  at  his  own  risk,  and  may,  at 
the  instance  of  the  original  lessor,  be  restrained  by  injunction  from 
breaking  the  covenants  in  such  lease,  although  they  are  not  repeated 
in  the  sub-lease  {t)  :  or  he  may  be  ejected  for  a  forfeiture  and  perhaps 
have  no  remedy  over  against  his  own  lessor  {u).  A  tenant  from  year 
to  year,  equally  with  a  tenant  having  a  larger  interest,  is  bound  to  make 
proper  inquiries  into  his  landlord's  title,  and  he  is  affected  with  the 
consequences  of  not  doing  so  {.v). 

In   the  covenant  for   quiet   enjoyment  by  the   lessee,  the   usual  Payment  of 
qualification  "  he  paying  the  rent  thereby  reserved  and  performing  the  ^^^nt  &c.,  no 
covenants "  does   not   make   the   payment   of  rent,  &c.,  a  condition  Performance, 
precedent  to  the  performance  of  the  covenant  by  the  lessor.      So  it  -^^^^^  ^' 
was  laid  down  more  than  200  years  ago  in  Hays  v.  Bicherstaff  {j/), 
and  more  recently  in  Edge  v.  Boilean  (-). 

The  words  "  during  the  said  term  "  mean  during  the  whole  term  Enjoyment 
expressed  to  be   granted,  and  not   merely  during   the   actual   con-  *^reW  Term 
tinuance  of  the  estate  of  the  lessor  (although  it  is  otherwise  where  the  ijot  during 
covenant  is  implied  by  law)  (see  ante,  p.  757),  as  has  been  held  in  Less 

(r)  See  Onions  v.  Cohen,  2  H.  &  M.  354  ;  12  Jur.,  N.  S.  4G0  ;  14  L.  T.  499. 
3t  L.  J.,  Ch.  338,  for  an  instance  in  wMcli  (y)  Hays    v.    B'lcherstaff,    2    Mod.    34; 

an  unqualified  covenant  was  decreed.  Vaugh.  118.     See  also  Dawson  v.  By<r,  5 

(«)  And  see  the  Vendor  and  Purchaser  ^-  ^  ^<i-  ^^-^  ;  ^^'''"»  v.  BabbiitgUn,  Sid. 

Act,  1874,  ante,  p.  109.  280.     Anon.,  4  Leon.   50,  contra,  would 

,,\    TT    1    ^         Tir    7         in  T      nu     -D  seem  to  be  no  longer  law.     Bastinx.  Bid- 

U)  Herbert  v.   Maclean,    12   Ir.    Oh.    R.  u   tq  n\     r\    o-7q        a  ii, 

Qt    '  -n  1  w  1 1   ^i\     T     r<\.    ini  .  ■^"'j  18  ^^-  J-*-  ^"^S,  and  the  cases  seem- 

84  ;  liobson  v.  pliant,  34  Li.  J.,  Oh.  101  :  •      ,'  t       iu  n     ^  j   v      t^        t 

11    T         -NT    a     li"      Tir*  1   II        cv  7  mgly  contra  there  coU^-cted  bv  Kay,  J., 

11   Jut.,  N.   S.    14/  ;  Mitchell  v.  steward,  -i.-        u     -ii  j    t  ^-        •  i    ii  xi, 

T    T?     1  "P      'i41  are,  it  IS  submitted,  distinguishable  on  the 

■'         '1-        •  ground  that  the  renewal  of  a  lease  is  a 

(«)  Spencer  v.  Marriott  (1823).  1  B.  &  C.  privilege. 
457  ;    1  L.  J.,  K.  B.  134  ;    25  R.  R.  453  ;  (^)  ^,if,e  v.  Boikau  (1885),  16  Q.  B.  D. 

Hay  ward  v.  Barke,  16  C.  B.  295.  117  ;  55  L.  J.,  Q.  B.  90  ;  53  L.  T.  907  ; 

(.r)    Wilson  v.  Hart,  L.  R.,  1  Ch.  463  ;  34  W.  R.  103. 
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two  cases  of  leases  by  tenants  for  life,  in  eacli  of  wliicli  tlie  lease 
was  for  lives,  the  lessor  held  under  a  settlement  not  authorizing  such 
a  lease,  and  the  lessee  was  evicted  by  the  remainderman  after  the 
death  of  the  lessor,  but  during  the  continuance  of  the  lives  {a). 

The  express  covenant  for  quiet  enjoyment  without  any  interrup- 
tion or  distm'bance  by  the  lessor,  his  heirs  or  assigns,  even  though 
followed  by  the  words  "  or  by  any  other  person  or  persons  whomso- 
ever," does  not  extend  to  the  unlawful  acts  of  third  persons  having  no 
title  {t)).  The  law  will  never  adjudge  that  a  lessor  covenants  against 
the  icrongful  acts  of  strangers,  except  his  covenant  is  express  to  that 
purpose ;  for  the  law  itself  does  defend  every  man  against  wrong  ; 
and  therefore,  though  one  warrants  land  to  another  expressly,  [or 
covenants  for  quiet  enjoyment  generaUy,']  yet  he  does  not  defend 
against  tortious  entries  (see  ante,  p.  755). 

It  is,  however,  different  where  an  individual  is  named,  for  there  the 
covenantor  is  presumed  to  know  the  person  against  whose  acts  he  is 
content  to  covenant,  and  may  therefore  be  reasonably  expected  to 
stipulate  against  any  disturbance  from  him,  whether  by  lawful  title 
or  otherwise  [e).  Therefore  a  covenant  for  quiet  enjoyment,  or  for 
indemnity  against  all  actions,  suits,  claims  and  demands  whatsoever, 
both  in  law  and  equity,  of  certain  named  p)ersons,  extends  to  their  un- 
lawful acts,  claims  and  demands,  without  any  lawful  right  or  title  (r/), 
as  well  as  to  their  lawful  acts  {c) .  It  has  been  held  too  that  a  cove- 
nant for  quiet  enjoyment  against  all  persons  claiming,  or  pretending 
to  claim,  extended  to  all  interruptions  whether  lawful  or  not,  except 
those  of  persons  claiming  under  the  lessee  himself  (/). 

The  covenant  of  course  applies  to  all  interruptions  and  disturbances 
by  the  lessor  himself  (^),  although  it  be  framed  against  "lawful" 
evictions  (h),  for  in  such  a  case  the  Court  will  not  consider  the  word 
"  lawful"  (/).  Therefore  if  a  lessor  covenant  that  he  wall  not  inter- 
rupt the  lessee  in  the  enjoyment  of  a  close  demise,  the  erection  by 
him  of  a  gate  on  a  necessary  way  leading  to  it,  so  as  to  intercept  it,  is 
a  breach  of  the  covenant,  although  the  lessor  had  a  legal  right  to 
erect  the  gate  there,  but  for  his  covenant  (/.•) .  So  if  the  lessor  of  a 
mine  excavates  a  stone  quarry  over  it,  in  such  a  manner  as  thereby 
to  interrupt  the  lessee  in  his  occupation  of  the  mine,  that  is  a  breach 


(rt)  Evans  v.  Vaurjhan,  4  B.  «&  C.  2G1  ; 
WilUams  v.  BurreU,  1  C.  B.  102. 

{!))  Year  Bk.  22  Hen.  6,  62  b  ;  32  Hen. 
G,  32  b ;  Tisdalc  v.  Sir  W.  Essex,  Hob. 
34,  35  ;  BmUcrj  v.  Folliott,  3  T.  R.  585  ; 
1  E.  R.  772  ;  Young  v.  Raincoclc,  7  C.  B. 
310. 

{c)  Kash  V.  Fahncr,  5  M.  &  S.  374,  379  ; 
Foster  v.  Mapcs,  Cro.  Eliz.  213. 


(d)  Fon-le  V.  Wehli,  1  E.  &  C.  29  ;  1 
L.  J.,  K.  B.  17;  25  R.  R.  291. 

(c)  Foster  V.  Mapes,  supra  ;  Ferry  \. 
Edwards,  1  Stra.  400. 

(/)   Chaplin  V.  Southgate,  10  Mod.  381. 

{(])   Corus  V. ,  Cro.  Eliz.  644. 

()i)  Ihgdv.  Tomlcics,  1  T.  R.  671. 

\i)   Crosse  v.  Young,  2  Show.  421. 

\k)  Andrews  v.  Faradise,  8  Mod.  318. 
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of  the  covenant  for  quiet  enjoyment,  whether  the  lessor  has  or  has  not  Ch.xviI.s.8. 
a  legal  right  to  excavate  the  quany  (/).  For  Quiet 

It  may  sometimes  be  more    difficult  to  decide  whether  persons      {Krpn'sl). 
causing  an  interruption  claim  "  through  or  under  "  the  lessor.     If  A(>ts  of  Person 
the  lessor  covenant  with  the  lessee  that  he  has  not  done  any  act  to  claiming 
prejudice  the  lease,  hut  that  the  lessee  shall   enjoy  it   against   all  under' Lessor, 
persons  ;  in  this  case,  the  words  "  against  all  persons  "  refer  to  the 
first  branch  of  the  covenant,  and  are  limited  and  restrained  to  acts 
done  by  him  (w).     Where  the  lessors  covenanted  that  the  lessee  ot  a 
mill  should  enjoy  the  mill  and  stream  without  interruption  by  them, 
or  by  persons  claiming  under  them,  or  by  their  acts  or  procurement, 
a  diminution  of    the  water  occasioned  by  supplies  under  contracts 
entered  into  by  the  lessors  prior  to  making  the  lease,  is  not  a  breach 
of  the  covenant  for  quiet  enjoyment  (n).      But  where  the  covenants 
for  title  are  general  and  absolute  against  all  persons  they  will  not  be 
qualified  by  reference  to   other   covenants,  unless  there   are  words 
either  in  the  absolute  covenants  themselves,  or  in  the  preceding  or 
subsequent  ones,  to  connect  them  (o).      Where  A.  B.  covenanted  with 
his  lessee  for  quiet  enjoyment  as  against  any  person  "  claiming  by, 
from  or  under  "  him,  it  was  held,  that  an  eviction  by  a  prior  appointee 
of  A.  B.  and  C.  D.  was  a  breach  of  the  covenant,  and  that  the  case 
was  not  altered  by  the  grant  to  the  lessee  being  "  as  far  as  in  his 
power  lay,  or  he  lawfully  might  or  could  "  (i^).    So  an  eviction  by  the  By  Settle- 
lessor's  widow,  claiming  under  a  settlement  executed  by  him  before  ^^^^' 
the  lease,  constitutes  a  breach  (q) .     So  is  an  eviction  by  a  tenant 
under  a  previous  lease  granted  by  the  lessor  (r)  ;  and  also  an  injury  By  Prior 
to  the  foundations,  committed  under  a  previous  mining  lease  granted  ■'^®^^®- 
by  an  ancestor  of  the  lessor,  expressly  named  in  the  lessor's  covenant 
for  quiet   enjoyment  (s).      The   usual   qualified  covenant  for    quiet  PyMortgao-e. 
enjoyment  is  likewise  broken  by  an  eviction,  molestation  or  disturb- 
ance of  the  lessee  by  persons  claiming  under  a  prior  mortgage  for  a 
long  term  granted  by  the  trustees  of  a  settlement  with  the  concurrence 
of  the  defendant,  who  joined  therein  and  covenanted  for  payment  of 
the  mortgage-money,  and  for  title,  &c.  (t).    It  is  also  broken  by  inter-  BreachbyAct 
ruption  of   the  enjoyment  by  the  lessee  of  adjacent  premises  held  ^^'^^^^t  °^ 
under  a  common  lessor,  as  was  held  in  a  case  where  the  defendants  Premises, 
demised  a  farm  to  the  plaintiff  having  previously  demised  an  adjoin- 
ing farm  to  another  lessee  with  the  right  to  use  the  drains  tlirough 
plaintiff's  land  to  carry  away  as  much  water  as  they  were  adequate  to 

(?)  Shaw  V.  Stcnton,  2  H.  &  N.  858.  {p)   Calvert  v.  Si^hright,  15  Beav.  156. 

hn)  Shep.  Touch.  166.  ('?)  Butler  v.  Swiinin-ion,  Cro.  Jac.  656  ; 

,,„,,,  Palm.  339  ;  2  Roll.  286. 

(n)  BlatehfordY.  Mayor,  ^-c.  of  Plymouth,  /,.)  ]ioiph  v.  Crouch,  L.  E.,  3  Ex.  44- 

3  Bmg.  N.  C.  691  ;  and  see  Thackeray  y.  37  l_  j_    e^.  8. 

Wood,  5  B.  &  S.   325  ;  33  L.   J.,  Q.   B.  {.)'  Taylor  y.  'shaf/o,  16  L.  T.  205. 

^'^-  {()   Carpenter  v.  Farkcr,  3  0.  B.,  N.  S. 

(0)  Smith  X.  Compton,  3  B.  &  Add.  189.  206  ;  27  L.  J.,  C.  P.  78. 
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Cn.XVII.s.8. 

For  Quiet 
Eiijmiment 
{Express). 

Act  by 
Assignee  of 
KcversioQ 
under  inde- 
pendent Title. 
Davis  V.  Touii 
Fropcriics 
Investment 
Corporation. 

Molestation 
by  Action. 


Prevention  of 
Particular 
Use  of  LaLd. 


Not  a  Cove- 
nant of 
Indemnity. 


cany,  and  the  plaintiff's  farm  was  damaged  by  tlie  escape  of  water 
from  drains  improperly  constructed  {><). 

An  act  by  an  assignee  of  the  reversion  under  an  independent  title 
was  held  no  breach  in  Davis  v.  Town  Properties  Investment  Corporation, 
where  such  assignee  purchased  from  a  stranger  a  house  adjoining  that 
demised,  and  after  pulling  it  down  erected  a  higher  building  on  its 
site  with  the  effect  of  causing  the  lessee's  chimney  to  smoke  (r). 

A  breach  may  occur  either  by  molestation  arising  from  an  action 
of  any  kind  relating  to  the  title  or  possession,  or  by  any  act  by  which 
the  lessee  is  disturbed  in  the  possession  of  the  premises.  Of  the  first 
sort  is  an  ejectment  by  a  person  having  a  lawful  title  ;  or  any  other 
suit  by  which  the  peaceable  occupation  of  the  premises  is  prevented : 
thus,  a  covenant  that  the  lessee  should  quietly  enjoy  the  estate  dis- 
charged from  tithes,  was  held  broken  by  a  suit  for  them,  although  com- 
menced after  the  expiration  of  the  term  (x)  :  but  the  exhibition  of  a 
bill  for  ploughing  meadow,  resulting  in  an  injunction  which  was  dis- 
solved, was  held  no  breach,  the  real  question  being  one  of  waste  (y) . 

On  the  other  hand,  any  annoyance,  on  the  part  of  the  lessor  himself, 
which  prevents  the  lessee  from  enjoying  the  demised  premises  in  so 
ample  a  manner  as  he  may  by  the  terms  of  the  lease,  amounts  to  a 
breach  of  the  covenant  for  quiet  enjoyment  of  a  second  sort :  thus  if 
a  man  covenant  that  he  will  not  interrupt  the  covenantee  in  the  enjoy- 
ment of  a  close,  the  erection  of  a  gate  which  intercepts  it  is  a  breach 
of  the  covenant,  although  he  had  a  right  to  erect  it  {z) .  So  if,  after 
a  demise  of  mines  containing  the  usual  covenant  for  quiet  enjoyment, 
the  lessor  digs  a  quarry  over  the  mines  and  makes  holes,  through 
which  water  percolates  and  escapes  into  the  mines,  although  he  had  a 
legal  right  to  work  the  quarry,  his  doing  so  in  such  a  manner  amounts 
to  a  breach  of  the  covenant  for  quiet  enjoyment  of  the  mines  {a). 

But  the  covenant  is  not  a  covenant  of  indemnity,  and  only 
extends  to  interruptions  which  might  have  been  foreseen  when  the 
lease  was  granted.  Therefore  where  a  "  feeder  "  was  struck  in  the 
course  of  working  a  mine  with  the  result  that  a  large  body  of  under- 
ground water,  the  existence  of  which  was  unsuspected  and  tlie 
nature  of  which  was  uncertain,  flooded  the  mine  which  adjoined  a 
mine  worked  by  the  landlord,  it  was  held  that  the  lessee  of  the 
flooded  mine  could  not  maintain  an  action  on  the  covenant  (/;). 


{u)  Sanderson  v.  Mayor  of  Berivick  (1884), 
13  Q.  B.  D.  547  ;  53  L.  J.,  Q.  B.  554  ;-  51 
L.  T.  495  ;  33  W.  R.  67— C.  A.,  varying 
judgment  of  Denman,  J. 

(r)  Davis  v.  Toiin  Fropcrtics  Invrstmcnt 
Corporation,  Solicitors'  Journal  for  Aug. 
23rd,  1902  ;  Law  Times,  Notes  of  Case's, 
Aug.  16tli,  1902— per  Byrne,  J. 

As  to  smoking  chimney,  compare  Tehh  v. 
Cave,  p.  766  [q],  post  ;  as  to  independent 
title,  it  is  hard  to  see  how  acquisition  of 


adjoining  land  on  which  to  interrupt 
enjoyment  can  bar  the  lessee  of  his  right 
against  an  assignee  of  the  reversion  under 
32  Hen.  8,  c.  34,  ante,  p.  277. 

[x)  Laming  v.  Lamiiuj,  Cro.  Eliz.  316. 

(v)  Morgan  v.  llunt^  2  Ventr.  215. 

\z)  Andrews  v.  Faradise,  8  Mod.  318. 

{a)  Shaw  v.  Stcnton,  2  H.  &  N.  858. 

(/;)  Harrison,  Ainxlie  if-  Co.  v.  Lord  Mun- 
castrr,  [1891]  2  Q.  B.  680 ;  C5  L.  T.  481  ; 
40  AV.  1?.  102— C.  A. 
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An  action  on  the  covenant  for  quiet  enjoyment  may  be  maintained  Ch.XVII.s.8. 
for  the  disturhance  of  a  way  of  necessity  (c)  ;  or  of  a  way  by  grant     ^IjJ^JZl 
from  the  covenantor  (rf),  if  the  act  done  be  in  the  assertion  of  title,      {Express). 
and  not  a  mere  tortious  act  {e).  Dishirbance 

Any   restriction   of    a   particular   use    of   the   land  must   be  the  °^^^''^}'\ 

„       ,        .  1  .         A     ,  ,     l^  ,'  A       1  Kcstiiction  of 

act  of  the  lessor  himselt  to  support  the  action.  A  decree  re-  Particular 
straining-  a  particular  use  of  the  land  by  reason  of  a  covenant  Use  of  Land, 
with  the  lessor,  but  not  otherwise  interfering  with  the  title,  is  not 
a  breach  of  the  covenant  for  quiet  enjoyment.  This  was  held 
by  the  Exchequer  Chamber  in  Dennett  v.  At/ierton  (f).  There  the  Bern  eft  v. 
defendant  covenanted  with  the  grantor,  upon  a  conveyance  of  the 
premises  to  him  in  fee,  not  to  permit  any  part  of  the  premises  to  be 
used  for  selling  beer,  and  afterwards  let  part  of  the  premises  with  a 
covenant  for  quiet  enjoyment  on  his  part,  and  a  covenant  not  to 
carry  on  particular  trades  (of  which  beer-selling  was  not  one)  on  the 
part  of  the  lessee.  The  term  was  assigned  to  the  plaintiff,  who 
had  no  notice  of  the  defendant's  restrictive  covenant,  and  having 
used  the  premises  as  a  beershop  was  restrained  by  an  injunction  in 
Chancery  from  so  doing.  The  Court  decided  that  there  was  no 
breach  of  covenant,  express  or  implied.  It  was  afterwards  held 
in  the  Court  of  Appeal  that  where  the  ordinary  and  lawful  enjoy- 
ment of  the  demised  land  is  substantially  interfered  with  by  the 
acts  of  the  lessor  or  those  claiming  under  him  the  covenant  is 
broken,  though  neither  the  title  to  nor  the  possession  of  the  land 
may  be  affected  (f/),  but  it  has  been  since  explained  that  this 
view  is  not  to  be  extended  so  as  to  include  a  merely  temporary 
obstruction  of  a  street  on  which  the  tenant's  house  stood  by  blocking 
up  half  of  it  and  excessive  user  of  it  with  carts  for  tlu-ee  or  four 

days  (A). 

A  notice  to  a  sub-tenant  to  pay  the  rent  due  to  the  landlord  Notice  to  Sub- 
instead  of  to  the  tenant,  appears  to  be  a  breach  of  the  covenant  if  ;ReiiUo  Land- 
the  notice  be  complied  with  (0,  but  otherwise  not  {k).  lord. 

Failm-e  by  a  landlord  imder  compulsion  of  a  statute  is  no  breach.  Breach  under 
Where  a  landlord  covenanted  to  keep  the  demised  premises  available  g°j[^^\^'^''^°^°^ 
for  storing  cartridges,  and  for  quiet  enjoyment,  and  the  Explosives  ^^ewhy  v. 
Act,  1875,  passed  after   the  demise,   made  such  storage  illegal,  it  'S'/i«'-i^e. 

(o)  Morris  v.  Edgington  (1810),  3  Taunt.  at  p.  97  ;  58  L.  J.  Cb.  392  ;  Gl  L.  T.  60  ; 

24  ;   12  R.  R.  579.  37  W.  R.  545— C.  A. 

{d)  Pomfrelx.  Ricroft,  1  Taunt.  322.  {h)  Manchester,  Shrffickl,  and  Luicolnshire 

[e)  See  Seddcn  v.  Senate,  13  East,  72.  B.  Co.  v.  Anderson,  infra,  note  {m). 

If)  Bennett  v.  Atherton  (1872),  L.  R.,  7  (J)  Edge  v.  Boileaii  (1885),  16  Q.  B.  D. 

Q.  B.  316  ;  41  L.  J.,  Q.  B.  165  ;  20  W.  R.  117,  and  p.  761  {z),  ante  ;  in  this  case  the 

442;    affirming    Spencer    v.    Marriott,    1  plaintiflP  recovered  100/.  damages,  and  the 

B.  k  C.  457.  Court  refused  a  new  trial  for  excess  of 

{g)  Sandersons.  Mayor  of  Berwick -njmn-  damages. 

Tweed  (1884),  13  Q.  B.  D.  at  p.  551  ;  and  {k)  Edge  v.   Boileau,    supra  ;     Whichcot 

Bee  Robinson  v.  K'Uvert  (1889),  41  Ch.  D,  and  Lindsey  v.  Nine,  B.  &  G.  81. 
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Ch.XVII.s.S. 
For  Qn'ut 
Eiijoyinoit 
{E.rprens). 

Breach  ■where 

Compensa- 
tion under 
Lauds 
Clauses  Act. 


Is  not  to 
Eebuild. 


Bursting  of 
Water-jjipe. 
Anderson  v. 
Oppcnhcimcr. 


Nuisance  by 
Music  and 
Dancing;  on 
Floor  above. 

Jenkins  v. 
Jackson. 


Chimneys 
smoking  from 
obstruction  of 
Air  by 
adjoining 
Flats  of 
Lessor. 
Tcbb  V.  Ctcve. 


Overflow  from 

Defective 

Cistern. 


was  held  tliat  the  landlord  might  lawfully  remove  the  cartridges, 
without  any  breach  of  the  covenant  for  quiet  enjoyment  (/). 

Whore  the  tenant  has  a  right  of  compensation  for  the  acts  done  by 
the  Lands  Clauses  Consolidation  Act,  1845  (8  &  9  Yict.  c.  18),  it  is 
under  those  Acts  that  he  must  proceed  and  not  by  action  for  damages 
or  injunction,  as  was  held  in  a  case  where  a  railway  company  bought 
land  subject  to  a  lease,  and  while  still  reversioners  structm^ally  injured 
the  house  of  the  lessee  (;;?). 

A  covenant  for  quiet  enjoyment  does  not  oblige  the  lessor  to  rebuild 
or  repair,  in  case  the  buildings  are  destroyed  or  injm-ed  by  lire, 
tempest  or  otherwise  {»). 

In  Anderson  v.  Oppenheimer,  it  was  held  that  the  covenant  for  quiet 
enjoyment  was  not  broken  by  the  bursting  of  a  water-pipe  conveying 
water  from  a  cistern  belonging  to  the  landlord  of  a  house  let  in  sepa- 
rate floors  (o),  but  it  seems  that  if  there  had  been  negligence  on  the 
part  of  the  landlord  in  keeping  and  maintaining  the  pipe,  or  any  act 
wilfully  done  or  omitted  to  be  done  by  the  landlord  in  connection 
with  it  after  the  demise,  the  decision  would  have  been  the  other  way. 
But  it  has  been  said  that  for  a  breach  of  this  kind,  there  must  be  a 
physical  interference  with  the  demised  premises,  and  that  a  mere 
nuisance  is  not  enough.  Therefore,  where  the  landlord  of  two  rooms 
let  a  room  above  them  for  music  and  dancing,  whereby  the  tenant  of 
the  two  rooms,  who  occupied  them  as  offices  in  his  business  as  an 
accountant,  was  much  annoyed,  it  was  held  that  there  had  been  no 
breach  of  the  covenant  for  quiet  enjoyment,  although  the  Court 
awarded  20/.  as  damages  for  the  noise  and  vibration  (^j). 

In  Tchh  V.  Cave  flats  built  by  the  lessor  near  the  house  of  the  lessee 
were  so  high  that  they  obstructed  the  passage  of  air  to  the  lessee's 
chimneys  and  drove  smoke  down  them  with  the  result  that  some  rooms 
v>'ere  rendered  uninhabitable  when  the  wind  was  in  the  north-east  or 
south-west,  and  at  other  times  could  only  be  used  with  great  discom- 
fort. This  was  held  a  breach  entitling  the  lessee  to  damages,  a  claim 
for  an  injimction  being  abandoned  {q). 

An  overflow  of  water  by  reason  of  defective  work  to  the  landlord's 
water  supply  by  the  landlord's  contractor  which  results  in  damage  to 
the  tenant's  goods  was  held  to  be  no  breach  in  a  case  where  the  con- 


(/)  Kcwbyv.  Sharpe  (1877),  8  Ch.  D.  39  ; 
47  L.  J.,  Ch.  617  ;  38  L.  T.  583  ;  26  W.  E. 
685. 

(;«)  Manchester,  Sheffield,  and  Lincolnshire 
Ji.  Co.  Y.  Anderson,  [1898]  2  Ch.  394  ;  67 
L.  J.,  Ch.  568  ;  78  L.  T.  821— C.  A. 

(??)  Broivn  v.  Qidller,  Ambler,  620  ;  ante, 
Ch.  XVI. 

(o)  Anderson  v.  Oppcnheimer,  5  Q.  B.  D. 
602;  49  L.  J.,  Q.  B.  708— C.  A.  (Brett, 
Cotton,  and  Thcsiger,   L.JJ.),  afBjming 


decision  of  Field,  J. 

(p)  Jenkins  v.  Jackson  (1888),  40  Ch.  D. 
71  ;  58  L.  J.,  Ch.  124  ;  60  L.  T.  95  ;  37 
W.  R.  254;  perKekewich,  J.,  distinguish- 
ing Shatv  V.  Stenion,  2  H.  &  N.  850,  and 
p.  764,  supra,  on  the  ground  that  there 
was  physical  interference  in  that  case. 

(q)  Telb  V.  Ccii-e,  [1900]  1  Ch.  642  ;  G9 
L.  J.,  Ch.  282  ;  82  L.  T.  115  ;  48  W.  R. 
318,  per  Buckley,  J.  ;  compare  Davis  v. 
Toivn  Frojjcrties  Investment  Corporation, 
p.  764  {v),  ante. 
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tractor  was  competent  and  employed  by  the  landlord  on  receipt  from  Cn.xvil.s.8. 
the  tenant  of  notice  of  the  defect  (/•).  For  Quiet 

It  will  have  been  seen  that  in  Budd-Scoft  v.  Daniell  (ante,  p.  757)      {KrprT.s). 
the  question  whether   an   implied   covenant  had   been    broken  was  is  Question  of 
treated  as  one  of  fact,  whereas  questions  arising  out  of  the  express  ^^'^'ach  one  of 

XI  T         •!       1  ,  -.  T  „  ,  ^J"  1  act  or  Law? 

covenant  nave  ordinarily  been  treated  as  questions  of  law.  Under 
which  head  do  these  questions  come  ?  It  is  submitted  that  while  the 
particular  acts  alleged  as  breaches  are  always  questions  of  fact,  the 
question  whether  they  constitute  a  legal  breach  is  a  question  of  law 
only,  and  that  Budd-Scoft  v.  Danieilv^as  wrongly  decided  on  this  point. 

The  covenant  for  quiet  enjoyment  runs  with  the  land(.s),  and  is  Runs  with 
therefore  binding  on  the  assignees  of  the  reversion,  and  available  by  •^^'^'^• 
the  assignees  of  the  term.     Where  A.  let  to  B.,  who  assigned  to  C,  z'^m.''  ^* 
and  C.  assigned  to  D.,  and  B.  had  covenanted  for  quiet  enjoyment 
with  C.  and  his  assigns,  it  was  held  by  the  Exchequer  Chamber,  that 
D.  might  maintain  an  action  against  B.,  on  being  ejected  by  A.,  for 
a  forfeiture  by  B,  before  the  assignment  to  0.  (t). 

When  the  covenant  is  general,  the  alleged  breach  must  shovv^  an  Pea-ticulars  of 
interruption  or  disturbance  by  some  person  having  lawful  title  and  ^^^^^^^es. 
right  of  entry  (u).  Where  the  covenant  applies  to  the  acts  of  any 
particular  person  or  persons  therein  named,  an  interruption  or  distm-b- 
ance  by  any  such  person  (whether  lawful  or  not)  amounts  to  a 
breach  (.t-).  Where  the  covenant  is  qualified  and  confined  to  inter- 
ruptions and  disturbances  by  the  lessor,  his  heii's  and  assigns,  "or  by 
any  other  person  or  persons  claiming  by,  from  or  under  him,  them  or 
any  of  them,"  the  breach  must  show  an  interruption  or  disturbance 
by  the  lessor  (//),  his  heirs  or  assigns,  or  by  some  other  person  lawfully 
claiming  by,  from  or  under  him,  them  or  some  of  them  (s). 

One  who  claims  under    a   deed  of   settlement   made  hy  A.  is  a  "Claimino- 
person  claiming  under  A.  within  the  meaning  of  the  usual  quahfied  U^^^^r" 
covenant  for  quiet  enjoyment  (ff),  as  also  is  a  person  who  claims 
under  a  lease  previously  granted  by  the  lessor  {b),  although  such  lease 
has  expired  (c). 

{,•)  Blake  V.  Woolf,  [1898]  2  Q.  B.  42G  ;  291  ;  Nash  v.  ralmcr,  5  M.  &  S.  374  •   17 

67  L.   J.,  Q.  B.  813  ;  79  L.  T.    188  ;  47  R.  R.  364. 

W.  R.  8.  (y)    Corns    V.    ,    Cro.    Eliz.    544  ; 

(s)   Campbell  V.  Lewis{\mQ),Z'B.  k  Aid..  Amlreivs  \.  Taradise,  8  Mod.  318;  Zloi/a 

392  ;  21  R.  R.   520  ;   affirming-  Zewis  v.  v.  Tomlcics,  1  T.  R.  671  ;  Shaiv  v.  Stenton, 

Campbell  (1819),  8  Taunt.  715  ;  21  R.  R.  2  H.  &  N.  858. 
516.  (;)  Ante,  p.  759. 

(/)  W.  [a]  Hard  v.  Fletcher,  1  Doug.  43  ;  Evans 

[i<)  -Liici/y.Zeviston,t'Teem.lQS;  3  Keb.  v.  I'aiijhan,  4  B.   &  C.  261;   Carpenter  v 

163  ;  ZiuUe!/  v.  FolUott,  3  T.   R.   585  ;   1  Parker,  3  C.  B.,  N.  S.  206  ;  27  L.  J.  C.  P.* 

R.   R.   772  ;   Yomiff  v.  Raincock,   7  C.  B.  78.  >     •     • 

310  ;  Hall  v.  City  of  London  Breicery  Co.,  (b)  Rolph  v.  Crouch,  L.  R.,  3  Ex   44  •  37 

2  B.   &  S.   737;  31  L.  J.,   Q.  B.  257!  L.J.,Ex.8.  ' 

Jcffryes  v.  Evans,  19  C.  B.,  N.  S.  246.  {c)  Ludwell  v.  Xeicman,   6  T.  R    458  • 

[x)  Foster    y.    Mapes,    Cro.    EUz.    212  ;  3  R.   R.   231  ;   Coe  v.  Clay,  5  Bin"-    440  • 

Luey  V.  Levision,  Freem.  103  ;  3  Keb.  163  ;  7  L.  J.,  C.  P.  1G2  ;  30  R.  R.  699°"  Jinks 

Fowle  V.  Welsh,  1  E.  &  C.  29;  25  R.  R.  y.  Edwards,  11  Exch.  775. 
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Cn.XVII.s.9. 

Coroianis  in 

Xtancs  of 

Flats. 

Executory 
Contract  to 
take  riiit 
must  bo  in 
Writiug. 

Cases  as  to 
Flats. 


Residcut 
Porter. 


Staircase. 


Conversion  of 
Part  into 
Club. 

JTudxon  V. 
C'ripps. 


Forms. 


Sect.  9. — Covenants  in  Leases  of  Flats. 

Wo  have  already  seen  tliat  an  executory  contract  to  take  a  flat 
must  (though  the  flat  be  furuishcd)   be  in  writing  signed  by  the 
intending  tenant,  and  that  pa^ouent  of  rent  in  advance  is  not  part 
performance  so  as  to  take  the  contract  out  of  the  Statute  of  Frauds  {d). 
Tlie   cases  bearing   on   leases   of   flats   are  collected  together   in 
Mr.    Clode's   Book   on   Tenement  Houses   and  Elats,  and   also   in 
Mr.    George    Blackwell's    book   on    the    Law   of    Eesidential  and 
Business  Flats.      In  the   present  work  they  are   dealt  with   sepa- 
rately, but  reference  may  be  made  here  to  Bi/an  v.  Mutual  Tontine 
Wed  minster  Cliamhen  Association  (c),  in  which  the  Court  of  Appeal 
held  that  that  had  been  no  breach  of  a  covenant  by  the  defendant 
lessor  to  employ  a  resident  porter  to  act  as  a  servant  of  the  tenants 
of  the  several  rooms  in  each  of  seven  distinct  blocks  ;  to  Miller  v. 
Hancock  (./'),  in  which  the  same  Court  held  that  the  owner  of  a  flat  is 
liable  for  injuries  caused  to  persons  having  business  with  the  tenants 
by  the  staircase  being  out  of  repair  ;  to  Allport  v.  Securities  Corpora- 
tion {g),  in  which  North,  J.,  granted  a  mandatory  injunction  to  rein- 
state a  staircase,  the  removal  of  which  caused  a  tenant's  access  to  his 
rooms  to  be  by  another  staircase  along  a  circuitous  and  less  convenient 
route;  and  to  Hudson  v.   Crij)ps{h),  in  which  the  landlord  of  resi- 
dential flats  was  restrained  by  North,  J.,  from  converting  a  large 
part  of  them  into  a  club,  at  the  instance  of  a  tenant  who  held  under 
an  ao-reement  in  a  common  form  binding  the  tenant  to  rules  suitable 
only  for  residential  purposes,  although  there  was  no  express  agree- 
ment by  the  landlord  that  the  building  should  be  used  exclusively  for 
residential  flats. 

Tenancies  of  flats  are  frequently  (and  perhaps  to  some  extent  neces- 
sarily) of  a  character  rather  arbitrary  and  burdensome  to  tenants. 
They  are  also  often  subject  to  a  schedule  of  "regulations"  which 
require  careful  scrutiny  by  a  tenant.  A  regulation  reserving  to  the 
landlord  the  power  of  alteration  of  any  of  the  scheduled  regulations 
would,  it  is  conceived,  be  invalid  for  uncertainty. 

The  Forms  in  Appendix  B  of  this  book,  pp.  999,  1015,  post, 
contain  a  form  of  lease,  and  a  clause  for  compelling  the  landlord  to 
provide  suflScient  means  of  escape  from  fire. 


(d)  Thurshy  v.  Eccles  (1900),  70  L.  J., 
Q.  B.  PI  ;  49  "W.  R.  281,  per  Bigbam-,  J., 
and  p.  llo,  ante. 

(r)  Ryan  v.  Mutual  Tontine  Association, 
ri893]  1  Cb.  116  ;  62  L.  J.,  Cb.  252  ;  67 
L.  T.  820;  41  W.  R.  146;  2  R.  1.56— 
C.  A.,  roversiug  judgment  of  Smith,  J., 
[1891]  1  Ch.  427. 

(f)  Miller  V.  Eamoch,  [1893]  2  Q.  B. 


177  ;  09  L.  T.  214  ;  41  W.  R.  578  ;  4  R. 
478— C.  A. 

iy)  Allport  V.  The  Securities  Corporation 
(1895),  64  L.  J.,  Ch.  491  ;  72  L.  T.  353  ; 
14  R.  420,  per  North,  J. 

(//)  lliuhun  V.  C'ripps,  [1896]  1  Ch.  265; 
65  L.  J.,  Ch.  328  ;  :3  L.  T.  741  ;  44  W.  R. 
200,  per  North,  J.,  applying  Spieer  v. 
Martin,  14  App.  Cas.  12,  and  p.  741,  ante. 
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CHAPTER  XVIII. 

OF  RIGHTS  OF  WAY,  LIGHTS  AND  SPORTING,  AST)  OF  THE  LONDON 
BUILDING  ACT. 

Sect.  page 

1.  Rights  of  Way 769 

2.  Lights 774 

3.  Game l'^ 

(a)  Game  generally    ' '  ° 

(b)  "  Ground  Game  "    785 

4.  London  Building  Aot 789 


Sect.  I.— Rights  of  Way. 
(a)  Private  Wayn. 

"Nothing   is  more    clearly   established,"   it    has  been    said    by  Tenant  cannot 
Bacon,  V.-C,  "  than  that  a  person  to  whom  land  is  demised  cannot  ^''^^^^^^J' 
by  its  use  and  enjopuent  acquire  an  easement  in  it,  distinct  from  the  against  his 
use  and  enioyment  of   such   land,  against  his  landlord  ;    and  it   is  ^^^ 
fui'ther  clearly  established  law  that  the  tenant  cannot  acquu-e  any  Maude 
such  right  while  a  unity  of  possession  in  the  subject  demised  and  in 
the  easement  claimed  subsists  in  the  same  person  "  («). 

A  private  right  of  way  is  a  mere  easement  over  the  soil  of  another,  Nature  of 
and  not  an  interest  in  the  land  itself  ih).  The  presumption  that  the  ^^^^^  °* 
soil  of  a  road  usque  ad  medium  f  him  rice  belongs  to  the  owners  of  the 
adjoining  lands  applies  equally  to  a  private  as  to  a  public  road(c). 
A  private  way  may  be  either  a  footway,  a  horseway,  or  a  cartway  {d). 
It  is  susceptible  of  almost  infinite  variety,  according  to  the  extent  of 
the  grant,  express  or  implied,  and  of  the  user  where  no  deed  is  pro- 
duced («").  Thus,  it  may  exist  for  agricultural  pm-poses  only  (./')  ;  or 
for  the  carriage  of  coals  only  ({/)  ;  or  for  the  carriage  of  all  articles 
except  coals  (//).     A  right  of  way  for  carts  and  carriages  does  not  Li^jj^ed 


(a)  Oxfram  v.  Mtrndr,   17  Ch.  D.   391  ;  (e)  Gale,  316  (4th  ed.). 

60  L.  J.,  Ch.  783  ;  29  W.  R.  818.  •   (/)  Rdgnold  v.  Edwards,  Willes,  282 

,,.    ^    „  J,  .,,    ,.1      ,  .„      „     ,.  Jackson    V.   Stacnj,   Holt,   N.   P.   C.   45.) 

[b)  Godley  v.  Frith,  lelv.  lo9  ;  Hcivhns  j?,,,.j„,„j  ^    jj-all,  10  M.  &  W.  C99. 

V.  S/nppam,  5  B.  &  C.  221.  f^^^  j^.^,^,^  ^  jj^^,.,,^  3  Ld.  Raym.  291 

(c)  Hohnex  v.  BrUinr/ham,  7  C.  B.,  N.  S.  i  galk.  15. 

329  ;  29  L.  J.,  M.  C.  132  ;  ISmdh  v.  Mow-  (/,)  Jfarqicis  of  Staford  v.  Coyncy,  7  B.  & 

den,  14  C.  B.,  N.  S.  398.  C.  257  ;  Jackson  v.  Stacey,  Holt,  N.  P.  C 

[d)  Co.  Lit.  56  a  ;  Gale,  317  (4th  ed.).  455  ;  17  E.  R.  663. 


Rig-ht  of 
Way. 


L.T. 
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770  Chap.  XYIII. — Rfgiits  of  AVay,  Lights,  Spouting,  etc. 

Ch.XVIII.s.i  necessarily  include  a  right  of  way  for  liorned  cattle  ;  but  tlie  extent  of 
'^'fpri-afX"^  the  right  is  a  question  for  the  jury  upon  the  evidence  of  user,  &c.  (/). 

So  proof  of  user  of  a  way  for  farming  purposes  does  not  necessarily 

prove  a  riglit  of  way  for  the  piu'pose  of  conveying  coal,  the  produce 
of  a  mine  lying  under  the  defendant's  land  {k) .  So,  proof  of  a  riglit 
of  way  for  the  pui'pose  of  carting  timber  will  not  support  a  plea  of 
right  of  v/ay  for  all  carts,  carriages,  horses,  and  on  foot ;  or  even 
amount  to  proof  of  any  one  of  those  rights  taken  separately,  so  as  to 
admit  of  the  verdict  being  entered  distributively  (/).  So  a  reservation 
in  a  lease  of  a  right  of  way  on  foot  and  for  horses,  oxen,  cattle  and 
sheep,  does  not  include  a  right  to  lead  manure  {/)i). 
Reasonable  Where  premises  are  demised  or  conveyed  "  with  a  right  of  way 

of  Way.  °  '  thereto,"  it  may  be  a  question  for  the  jury  what  is  a  reasonable  use 
of  such  right  {ii).  A.,  having  a  right  of  way  to  a  close,  demised  the 
close  to  B.  by  a  parol  demise,  not  mentioning  the  right  of  way. 
B.  being  possessed  of  an  adjoining  close  upon  which  he  was  erecting 
certain  houses,  used  the  way  for  carting  building  materials  to  A.'s 
close,  for  the  purpose  of  using  them  upon  his  own  adjoining  land; — 
held,  that  it  was  properly  left  to  the  jury  to  say  whether  B.'s  use  of 
the  road  was  a  bona  fide  exercise  of  the  right  of  way  to  A.'s  close,  or 
a  mere  colourable  mode  of  getting  to  his  own  land  (o).  "Where  a  right 
of  way  was  expressed  to  be  "  through  the  gateway  "  of  the  plaintiff 
(which  gateway  led  to  other  premises  of  the  plaintiff) ,  and,  at  the  time 
of  the  lease,  carts  could  come  in  to  load  and  unload  and  turn  round 
and  go  out  again,  but  through  alterations  of  the  premises  could  not 
now  do  so  without  slightly  trenching  upon  the  plaintiff's  premises  : 
held,  that  in  the  reasonable  use  of  the  right  of  way  the  defendants 
had  a  right  to  do  this,  and  that  what  was  a  reasonable  user  was  for 

the  jury  00 . 

Claim  of  The  right  of  way  may  be  claimed  by  user  for  [20  or  40]  years, 

byX^t  ol''^  pursuant  to  the  Prescription  Act,  1832  (2  &  3  Will.  4,  c.  71),  s.  2, 

Prescription,    or  by  prescription   from    time    immemorial  {p),   or    by   express    or 

implied   grant  (lost  or  not  lost  ((?)),  and   sometimes  by  custom  (r). 

If  a  particular  class  of  persons  use  a  pathway,  and  the  owner  does 

not  inteiTupt  the  user  for  some  private  reason  not  communicated  to 

the  persons  using  the  path,  a  public  right  of  way  is  gained  by  the 

user   after   a  lapse  of  twenty  years  (-s).       Where  the  owners   and 

(0  Bfillard  v.  Bi/f^on,   1  Taunt.   279  ;  9  81  ;    32  L.  J.,  C.   P.    185  ;    TJlIlUnns  v. 

R.  R.  770  ;  Gale,  819  (4th  ed.).  James,  L.  R.,  2  C.  P.  577  ;  36  L.  J.,  0.  P. 

{Jc)   Cou-Ung  v.  ILigqinson,  4   M.   &  W.  25C  ;  and  see  Bare  v.  Ileathcotc,  25  L.  J., 

245  ;  Gale,  331  (4th  ed.).  Ex.  245  ;  26  Id.  164. 

(/)  Hiqham  V.  liahrtt,   5  Bin^-.  N.   C.  (;;)  Id.  811  ;  Darling  v.  Clue,  4  F.  &  F. 

622  ;  7  Dowl.  653  ;  Gale,  333  (4th  ed.).  329. 

(m)  Bnotton  v.  Hall,  1  Q.  B.~  792.  {q)  Id.  812. 

(»)  HaivJcins  v.  Carbines,  27  L.  J.,  Ex.  {r)  Grimstcad  v.  Marloire,  4  T.  R.  718; 

44.  2  R. R.  512. 

(o)  Sfcidl  V.  Gknisier,  16  C.  B.,  N.  S.  {s)  Eeg.  v.  Brolce,  1  F.  &  F.  514. 
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occupiers  of  a  particular  close  or  farm  have  immemoriallj  been  used  Ch.XVIH.s.i 
to  cross  a  particular  piece  of  land,  a  right  of  way  is  created  by  tlie  ^''^^^^g^J^''^ 
immemorial  usage  which  supposes  an  ancient  grant :  and  in  pleading 
such  a  right  of  way,  it  is  not  necessary  to  describe  all  the  closes 
intervening  between  the  two  termini  (t) . 

By  the   Prescription  Act,    1832   (2   &   3  WiU.    4,  c.  71),  s.    2,  Prescription 
"  No  claim  which  may  be  lawfully  made  at  common  law,  by  custom,  ^^^^^^  ^^ 
prescription   or  grant,  to  any  way  or  other   easement,   or   to   any  Eight  of 
watercourse,  or  the  use  of  any  water,  to  be  enjoyed  or  derived  upon,  to  be' defeated 
over  or  fi'om  any  land  or  water  of  our  said  lord  the  king,  his  heii^s  after 
or  successors,  or  being  parcel  of  the  Duchy  oi  Lancaster  or  o±  tlie  Enjoyment  by 
Duchy  of  Cornwall,  or  being  the  property  of  any  ecclesiastical  or  ^^^'23";^.°°^^ 
lay  person,  or  body  corporate,  when  such  way  or  other  matter  as  mencement. 
herein  last  before  mentioned  shall  have  been  actually  enjoyed  by  any 
person  claiming  right  thereto  without  interruption  for  the  full  period 
of  twenfi/  years,  shall  be  defeated  or  destroyed  by  showing  only  that 
such  way  or  other  matter  was  fii'st  enjoyed  at  any  time  prior  to  such 
period  of  twenty  years  ;  but  nevertheless  such  claim  may  be  defeated 
in  any  other  way  by  which  the  same  is  now  liable  to  be  defeated ; 
and  where  such  way  or  other  matter  as  hereinbefore  last  mentioned  After  40 

„  . -,   p       ,^       P   -,^  •    T      £    J-    1      lears  Kicrht 

shall  have  been  so  enjoyed  as  aforesaid  tor  the  tuii  period  ot  jorty  absolute  un- 
years,  the  right  thereto  shall  be  deemed  absolute   and  indefeasible,  ^J^Jj^^^^ 
unless  it  shall  appear  that  the  same  was  enjoyed  by  some  consent 
or  agreement  expressly  given  or  made  for  that  purpose  by  deed  or 
writmg." 

The  eniovment  of  a  way  or  other  easement  under  this  Act  means  "Enjoy- 

J*'  "^  c        ,  1       I        0     L    \  4-  ™ent     under 

a  continuous  enjoyment  as  of  rigid,  for  twenty  [or  torty)  years  next  Act  means 
before  the  commencement  of  the  suit,  or  of  some  other  suit  or  action  ^^^^^^^j^^J^^'^  ^^ 
wherein  the  right  was  brought   into  question  {u)  ;  as  an  easement,  of  Eight, 
without  interruption  acquiesced  in  for  a  year;    and  such  right  is 
defeated  by  unity  of  possession  during  all  or  part  of  the  period  of 
enjoyment,  though  such  unity  of  possession  has  its  inception   after 
the  completion  of  the  twenty  {or  forty)  years  [x).      Therefore  where 
the  plaintiff  had  enjoyed  a  way  as  of  right,  and  vdthout  interruption 
from  1800  to  1855,  when  the  action  was  brought:   held,  that  his 
claim  under  the  statute  was  defeated  by  unity  of  possession  from 
1843  to  1853  (//).     Evidence  that  during  the  alleged  enjoyment  the 
land   over  which,   and  the   land   in   right   of   whicb,   it   has   been 
exercised,  were  held  by  the  same  person,  disproves  the  enjoyment 
"  as  of  right "  and  "  as  an  easement "  (z). 

it)  Simpson  V.  Zewthwcutc,  3  B.  &  Adol.  {x)  BaUhhiU  v.  Eced,  18  C.  B   696  .  25 

226.  L.  J.,  C.  P.  290  ;  Onley  v.  Gardmer,  4  M. 

iu)   Cooper  V.  Huhhucl:,  12  C.  B.,  N.  S.  &  W.  496. 
456;    31   L.  J.,  C.  P.  323;    Beytagh  v.  (»/)  Battishilly.  Eeed,  &^^Ta. 

Cassidy,  16  W.  R.  403,  Ir.  Exch.  {^)  Clayton  v.  Ccrhy,  2  Q.  B.  813. 
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772  Chap.  XVIII.— Eights  of  "Way,  Lights,  Sporting,  etc. 

Cn.XVIlI.s.i       A  riglit  of  way  itppuyfcnant  to  laud  passes  to  the  tenant  by  a  parol 
Eights  of  TTay  demise  of  tho  land,  thouo-li  notliino^  is  said  about  it  at  the  time  of  the 

{Private).  .  •    i  r.  i  in  •    i 

demise  ia).     A  private  rimit  of  way  may  be  grounded  on  a  special 

by  Grant.  ^^^  permission  ; — as  when  the  owner  of  lands  grants  to  another  a  liberty 
of  passing  over  his  grounds,  to  go  to  church,  to  market,  or  the  like, 
in  which  case  the  gift  or  grant  is  particular,  and  confined  to  the 
grantee  alone ;  it  dies  with  the  person,  and  if  the  grantee  quit  the 
country,  he  cannot  assign  over  his  right  to  any  other,  nor  can  he 
justify  taking  another  person  in  his  company.  Under  a  grant  of 
way  from  A.  to  B.,  "  in,  through  and  along  "  a  particular  way,  the 
grantee  is  not  justified  in  making  a  traverse  road  across  the  same  ih). 
A  reservation  of  a  right  of  way  "  to  a  stable  and  loft  over  and  the 
space  or  opening  under  the  loft,  and  now  used  for  a  wood-house," 
does  not  authorize  the  party  to  use  the  Avay  to  a  cottage  built  on  the 
spot  where  the  loft  and  space  under  was,  there  having  been  such  an 
alteration  in  the  substance  of  the  place  (c).  If  a  right  of  way  be 
granted  to  a  cottage,  and  the  cottage  is  changed  into  a  tanyard,  the 
right  of  way  ceases  ;  but  if  there  is  a  general  grant  of  all  ways  to  a 
cottage,  the  right  is  not  lost  by  reason  of  the  cottage  being 
altered  {d) . 
Limited  Right  A  right  of  way  for  agricultural  purposes  is  a  limited  and  cjLualified 
°      ^^"  right  of  way,  and  does  not  necessarily  confer  a  right  to  use  such  a 

way  for  general  and  commercial  purposes  {e) .  So  a  reservation  of  a 
right  of  way,  on  foot  and  for  horses,  oxen,  cattle  and  sheep,  does 
not  confer  a  right  to  use  it  to  cart  manure  (/).  A  lease  of  lands, 
excepting  the  mines,  with  power  to  work  them,  "  with  free  ingress, 
&c.,  to  and  from  the  same,  or  to  or  from  any  other  mines,  quarries, 
lands,  and  grounds,  on  foot,  &c.,  and  also  all  necessary  ways, 
privileges,  and  powers  w^iatsoever  for  the  purposes  aforesaid,  and 
particularly  of  laying,  making  and  granting  waggon-ways  in  and 
over  the  premises  demised,"  does  not  give  the  lessor  power  to  grant 
wayleaves  for  all  purposes,  but  only  a  limited  power  for  getting  the 
excepted  minerals  {g).  Under  a  grant  of  a  free  and  convenient  way  for 
the  purpose  of  conveying  coals,  among  other  articles,  the  grantee  has  a 
right  to  lay  a  framed  waggon  way  (//) .  If  a  man,  upon  a  lease  for  years, 
reserve  a  way  to  himself  through  the  house  of  the  lessee  to  a  back- 
house, he  cannot  use  it  but  at  seasonable  times  and  on  request  (/). 
There  being  two  tenants  of  adjoining  houses  held  under  the  same 

(«)  ShiU  X.  Gknistcr,  16  C.  B.,  N.   S.  {e)  Jad-mi  v.  SLacoj,  Holt,  455  ;  Rcig- 

81  ;  32  L.  J.,  C.  P.  185.  nohl  v.  Echcards,  Willcs,  282. 

(i)  Scnkousc  V.  Christian,  1  T.  R.  560.  (/)  Brnnton  v.  Hall,  1  Q.  B.  792. 

\c)  Allan  V.  Gomme,  11   A.    &  E.    759  ;  \;i)  Durham  and  Sunderland  Rail.  Co.y. 

explaiDed  in  Hcnning  v.  Burnet,  8  Excli.  Tf'al/cer,  2  Q.  B.  940. 

192,  194;  Gale,  317,  n.  {c)  (4th  ed.).  (h)  .Snihousc  v.  Christian,  I  T.  R.  500  ; 

[d)  Per  Parke,  B.,  in  JUcnninf/v.  Burnet,  1  R.  R.  300. 

8  Exoh.  192.  (0   Tomlin  v.  FttUcr,  1  Ventr.  48. 
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landlord,  the  tenant  of  one  of  the  houses  acquired  a  right  of  way  to  Ch.XVIII.s.i 
his  vaults  through  the  adjoining  vaults.  The  landlord  sold  both  ^'(^';-;£J^"^ 
properties  at  one  sale,  with  a  condition  that  they  were  to  he  subject  to, 
and  vv'ith  the  benefit,  as  the  case  might  be,  of  all  subsisting  rights  or 
easements  of  way  or  passage,  so  far  as  any  lot  might  be  affected 
thereby  :  held,  that  the  vendor  being  subject  to  no  liability  as  to  right 
of  way,  the  purchaser  of  one  tenement  could  not  enforce  a  right  of 
way  as  against  the  other  (Z:). 

A  right  of  way  may  also  arise  by  act  and  operation  of  law  :  for  if  Private  Ways 
a  man  grant  a  piece  of  ground  in  the  middle  of  his  field,  he  at  the 
same  time  tacitly  and  impliedly  gives  a  way  to  come  at  it  (/) ;  and 
the  grantee  may  cross  the  grantor's  land  for  that  purpose  without 
being  a  trespasser.  And  it  is  the  same  though  the  close  aliened  be 
not  totally  inclosed  by  the  grantor's  land,  but  partly  by  a  stranger's, 
for  the  grantee  m.a.y  not  go  over  the  stranger's  land  (;;?).  The  lessee 
of  an  inner  close  has  by  necessity  a  right  of  way,  suitable  to  the 
business  for  which  tlie  lease  was  made,  over  an  outer  close  which 
belongs  to  the  same  landlord ;  but  the  lessee  of  one  close  cannot  as 
such  by  user  acquire  an  easement  over  another  close  which  belongs 
to  the  same  landlord  (;;).  "When  the  law  gives  anj^thing  it  gives 
impliedly  whatsoever  is  necessary  for  enjoying  the  same  (o)  ;  there- 
fore when  one  (even  as  trustee)  conveys  land  to  another,  to  which 
there  is  no  acce&s  but  over  the  grantor's  land,  a  right  of  way  passes 
of  necessity,  as  incidental  to  the  grant  (  j;)  ;  so  also,  if  the  owner  of 
two  closes,  having  no  way  to  one  of  them  but  over  the  other,  part 
with  the  latter  without  reserving  the  way,  it  seems  that  it  Tvill  be 
reserved  for  him  by  operation  of  law  (q).  A  lessor  demised  a 
messuage,  consisting  of  two  parts,  separated  by  intervening  reserved 
land,  subjected  only  to  a  specific  right  of  way  for  the  lessee  to  a 
third  building,  for  a  specific  purpose,  which  reservation,  strictly 
interpreted,  would  preclude  him  from  all  access  to  the  one  part, 
which  was  accessible  only  by  crossing  the  reserve  land  in  one  of  two 
directions,  the  one  by  entering  it  from  the  residue  of  the  demised 
premises,  the  other,  and  far  the  more  convenient,  by  entering  it 
from  the  public  street :  it  was  held  that  the  lessee  was  entitled  to  a 
way  across  the  reserved  land  from  the  public  street  in  that  part  (r). 


{k)  Daniel  v.  Audcrsox,  31   L.   J.,  Ch.  {q)  Tutnfrct  v.  Jthrofl,  I  "Wms.  Saund. 

610.  321,  n.  (6) ;  cited  L.  R.,  4  Ch.  App.  135  ; 

ij)  OhlfieJiVx   case,  Noy,    123  ;    2   Roll.  Clarke  v.    Cog'fjr,   Cro.    Jac.    170  ;    Owen, 

Abr.  60,  pi.  17.  122  ;  Staple  v.  Heijdon,  6  Mod.  1  ;  Chichester 

(ill)  2  Roll.  Abr.  60.  v.  Lcthbridgr,  "Willes,  72,  note  ;  Howion  v. 

(«)  Gaijford  v.  Mofatt,   L.   R.,   4    Ch.  Freaisoii,  8  T.  R.  50  ;  4  R.  R.  581. 
App.  133.                     '  (r)  Morris  v.  Edgiiigtou,  3  Taunt.   24  ; 

(o)  Hobart,  234.  12  R.  R.  579  ;  Wilson  v.  Bagshaic,  5  Man. 

[p)  Iloivton  y.  Frearson,  S  T.  R.  50 ;  4  &  R.   448  ;    Osborne  v.  Wise,   7  C.   &  P. 

R.  R.  581.  761. 
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Ch.XVIII.s.i  By  a  lease   of   a  iiouse,  with   all   appurtenances,   a  right   of  way 

Rifihts  of  iFaij  nccessanj  for  the  convenient  occupation  of  such  house  and  previously 

{OS  2secessit,i).  ^^:^^^^^  ^^  ^1^^  tenant  will   pass  (.s).     If  a  way  granted  by  a  lease 

cannot  be  used  by  reason  of    its  passing  over  the  land  of  a  third 

person,  and  there  is  no  other  way  to  the  lessee's  house,  he  is  entitled 

to  a  way  of  necessity  to  the  nearest  highway  by  the  shortest  line 

across  the  grantor's  land  {t) . 

Way  of  A  way  of  necessity  is  limited  by  the  necessity  which  created  it. 

Necessity,  -^^  ^\\Qn  such  necessity  ceases,  the  right  of  way  also  ceases  {u),  but 

limited  by  ^  .  <.      i  i  j  i  •  i  i     xi 

Necessity        it  exists  after  unity  of  possession  of   the   close   to   which   and   tlie 
which  created  ^^^^^  ^^^^^  wliicli  it  ruus,  and  after  a  subsequent  severance  (,r). 
Ways  uuder         ^  private  estate  Act,  enabling  tenants  for  life  to  grant  building 
Leases  made    leases,  empowered  the  lessors  to  lay  out  and  appropriate  any  part  of 
pmsuau    o      ^^^  ^^^^  authorized  to  be  leased  as  and  for  a  way,  street,  square. 
Parliament,      passage,  sewer,  or  other  conveniences,  for  the  general  improvement  of 
the  estate,  and  the  accommodation  of  the  tenants  and  occupiers ;  held, 
that  exclusive  private  rights  of  way  over  land  so  appropriated  for  a 
way  might  be  granted  to  particular  lessees,  and  th;it  tenants  under 
other  leases  granted  in  pursuance  of  the  powers  of  the  Act,  but  con- 
taining no  grant  by  deed  of  a  right  to  use  such  ways,  were  not 
entitled  by  the  provisions  of  the  statute  to  use  them  (//) . 


Sect.  2. — Lights. 

Nature  of  The  right  to  the  reception  of  such  light  and  air  as  fall  pcrpeii- 

Rights  to         dkularlii  on  a  man's  land  is  a  natural  right  of  property  incident  to 
Light  and  "^  ,  i  i      i       -T     c  i_i  i     i. 

Air.  the  land,  and  not  a  mere  easement  over  the  land  oi  another  :  but  a 

right  to  the  reception  of  light  and  aii-,  without   obstruction,    in   a 

/a^er«/  direction  over  the  land  of  another  is  an  easement  (~). 

2  &  3  Will.  4,      Sj  ^^16  Prescription  Act,  1832  (2  &  3  Will.  4,  c.  71),  s.  3,  "  when 

c.  71,  s.  a:    '  the  access  and  use  of    light  to  and  for  any  dwelling-house,  work- 

tiou  Act^"^^'  shop  or  other  building  shall  have  been  actually  enjoyed  therewith  («) 

for  the  full  period  of  Uceniy  years,  without  interruption,  the  right 

(.s)  Hinchdiffe  v.  Earl  KuuiouJ,  5  Bing.  {t)   Oshorncy.  W'm,  7  0.  &  P.  7G1. 

N.  C.   1;  Fheysoj-y.  Vicuri/,  16  M.  &  W.  [n]  ILilniesy.  Goruif/yHndSamcv.  Elliott, 

484  ;  Kavanagh  v.  Coal  Mbibig  Co.  of  Ire-  2  Bing.  76. 

land,  14  Ir.  Com.  L.  R.  82,  Q.  B.     But  it  (.,.)  jUakhj  v.  Culcs,  5  Taunt.  311  ;   15 

is  otherwise  where  the  way  is  not  mentioned  Ji_  R.  508. 

and   not  absolutely  necessary  :    Dodd_x.  '^^   ^^^^.^^  ^_  ^^^^^      .  jj.  &  N.  53  ;  29 

BurchaU,  1  H.  &  Colt.  113  ;   31  L.  J.,  Jlx.  j  ^v'     p„    in; 

364;  and  fiee  Di/er  v.  Carter,  1  H.  &  N.  ,     '     ,          *        ,       ,  ,     ^    ^        r     n 

916  ;    Worthinqton  v.  Gimmi,  2  E.   &  E.  (~)  Gale,  300  (4th  ed.)  ;  Tudor,  L.  C. 

618;    29  L.  J.,   Q.  B.   116;    Pearson  v.  Real  Prop.  168  (2nd  cd.). 

Spencer,  1  B.  &  S.  571  ;  3  B.  k  S.   761  ;  {a)  The  words  "as  of  right"  are  here 

Poldcnv.  Bastard,  iB.  &  S.  258  ;  llW.  R.  purposely  omitted:  Flight  v.  Thomas,  11 

778;  14  Id.  199.  A.  kB.  693. 
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thereto  shall  be  deemed  absolute  aud  indefeasible,  any  local  usage  or  Ch.xviii.s.2 
custom  (b)  to  the  contrary  notwithstanding,  unless  it  shall  appear  that       Lig^its. 
the  same  was  enjoyed  by  some  consent  or  agreement  expressly  made  j 

or  given  for  that  purpose  (c)  by  deed  or  writing."  , 

Tliis  section  puts  the  right  on  a  simple  foundation,  and  with  the  Decisions,  ; 

simplest  exception  {d).      The  enjoyment  for  the  requisite  period  may  j 

have  been  partly  before  the  passing  of  the  Act,  the  enactment  being  j 

retrospective  (i-') .  The  enjoyment  need  not  be  adverse  (/).  The 
right  may  be  gained  by  user  for  twenty  years,  although  by  permis-  I 

sion  orally  given  {g)  ;  but  not  by  user  imder  a  consent  or  agreement  i 

by  deed  or  writing  (/*').     The  mere  payment  of  rent  for  the  use  of  j 

light  is  not  an  "interruption"  within  the  meaning  of   sect.  4  (/).  ' 

A  user  for  twenty  years  will  create  a  right,  though  interrupted  by  ; 

intervals  of   suspension,  occasioned  by  a  unity  of  possession,  such  ' 

intervals  being  excluded  from  the  computation  (A-).  But  where  the 
dominant  and  servient  tenements  were  for  sixty  years  in  the  occupa- 
tion of  the  same  person  as  tenant  thereof  respectively ;  it  was  held, 
that  no  right  to  light  was  acquu'ed,  the  enjoyment  of  the  light  during 
that  period  not  being  as  an  casement  (/). 

Where,  by  lease  for  999  years  of  a  plot  of  building  land,  with  a  Building 
house  erected  by  the  lessee  under  a  building  agreement,  the  lessor     ^^^^'  , 

demised  the  house  and  land  "and  all  rights  and  appurtenances,  except 
rights  restricting  the  free  use  of  any  adjoining  land,  or  the  conversion 
or  appropriation  at  any  time  of  any  land  for  building  or  other  pur-  i 

poses,  obstructive  or  otherwise,"  it  was  held  by  the  Court  of  Appeal  ' 

that  the  reservation  was  not  an  agreement  within  the  proviso  of 
sect.  3,  and,  therefore,  did  not  prevent  the  lessee  from  acquiring  a  ' 

right  to  light  under  the  Act  {ni). 

Where  two  houses  are  held  by  different  tenants  under  the  same  Two  IIousus  j 

landlord  for  long  terms  granted  and  expii-ing  at  the  same  time,  by  the  same 
twenty  years'  user  dmiug  such  terms  one  tenant  acquires  as  against  Landlord.  j 

the  other  an  indefeasible  right  to  the  light  (^;).     But  whether  such  phu/ips.' 

(h)  This  destroys  the  custom  of  the  city  Co.,  2  Moo.  &:  R.  409. 
of  London  to  build  on  ancient  foundations  {/i)  Sect.  3,  supra. 

to  any  height,  notwithstanding  the  ob-  (;)  plasterers''   Co.  v.  Farish  Clerks''  Co., 

struction    of    ancient    lights  :    Crofts    v.  §  Exch.  630  ;  Rogers  v.  Taylor,  2  H.  &  N. 

Saklanc,  8  B.   &  S.    194  ;  L.  R.,  2  Q.  B.  §28,  833.        '       -^  -^      ' 

194  ;  36  L.  J.,  Q.  B.  85.  ^j.^   ^^^^^^^^^^  ^    Thomas.  2  C,  M.  &  R. 

(<;■)  Bridejcs  v.  Blanchard,  1  A.  &  E.  536  ;  34;   Simptr  v.  Foley,  2  Johns.  &  H.  boo. 

,  ,,  _,      -,  ,     .-,         -r     .      ,.     ,         ^  {I)  Karbridye  Y.  JFarwick,  3  Exch.  5o2. 

(d)  rev  (^oieviase,  0..  m  Jlerehant  Ta>/-  ,    >    ,,•,  ,   ,,       ^     .  .,,   ot /~(i     ta    ,^„ 

7  A»  V^         T        ?*   11  17     \,    Qco  ('«)  MiteheUy.  Cnntril,  37  Ch.  D.  563: 

tors   Co.  V.  Truscott,  11  Exch.  863.  ^^^  T   29  •  36  W  R   '^''9—0  A 

ie)  Simper  V.  Foler/,  2  Johns.  SzH.  555.  ,  .   r        '        t)?  •;?        -n   /-<  '  t.  '  -kt    «  1 

^  '  •"  {»)  Frewcn  v.  F/nltips,  11  C.  B.,  N.  S. 

(/)  TicJdc  V.  Brown,  4  A.  &  E.  369.  449  ;  ^litchcll  v.  CantrlU,  36  W.  R.  229— 

{(])  Mayor,  f^c.  of  London  v.   Fewterers'  C.  A.,  and  note  (/»),  supra.  ] 
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Ch.XVIII.s.2  right  would  continue  as  against  the  landlord  or  his  assigns  after  the 
Lights.       expiration  of  the  terms  may  be  doubted  (o) . 

Period  of  A  user  for  nineteen  years  and  a  fraction  gives  an  inchoate  right, 

User.  which  cannot  be  defeated  by  any  subsequent  interruption  within  one 

year  next  before  the  action  {i))  ;  but  in  such  case  the  full  period  of 
twenty  years  should  be  allowed  to  elapse  before  the  commencement  of 
any  action  for  disturbance  of  the  right ;  and  the  action  must  be 
brought  before  the  interruption  has  continued  for  one  year.  Where 
windows  were  shown  to  have  existed  twenty  years,  it  was  held  that 
proof  that  they  did  not  exist  twenty-two  years  before  the  obstruction 
was  insufficient  to  defeat  the  action  [q).  When  a  house  is  partly 
built  and  the  windows  put  in,  the  twenty  years  begin  to  run,  notwith- 
standing the  house  is  not  completed  or  made  fit  for  habitation  until 
several  years  afterwards  (r).  Although  the  twenty  years'  user  must 
be  next  before  some  suit  or  action  wherein  the  claim  to  the  right  to 
light  is  brought  in  question,  it  need  not  be  next  before  the  pending 
suit  or  action  (.s). 

Amoimt  of  In  Order  to  establish  the  right  to  the  access  of  an  extraordinary 

'°    ■  amount  of  light  necessary  for  a  particular  purpose  or  business  to  an 

ancient  window,  open,  uninterrupted  and  known  enjoyment  of  such 
light  in  the  manner  in  which  it  is  at  present  enjoyed  and  claimed 
must  be  shown  for  a  period  of  twenty  years  {t) .  The  owner  of  ancient 
lights  is  entitled,  not  only  to  sufficient  light  for  the  purposes  of  his 
then  business,  but  to  all  the  light  which  he  had  enjoyed  previously  to 
the  interruption  complained  of  [u).  There  is  no  distinction  between 
the  right  to  light  and  air  in  regard  to  town  houses  and  country 
houses  {.(). 

How  lost— by  Alterations  in  windows  by  merely  enlarging  them,  without  chang- 
terations.      -^^^  tlieir  character  or  position,  do  not  destroy  the  right  to  light  and 

Jones.  '  air  through  that  part  of  the  aperture  which  is  old  (//).  Even  opening 
new  windows  which  cannot  be  obstructed  without  at  the  same  time 
obstructing  an  ancient  window  will  not  justify  or  excuse  any  obstruc- 
tion of  such  ancient  window  (;:). 


(o)  Bamel  v.  Anderson,  31  L.  J.,   Ch.  14  L.  T.  151  ;   14  W.  R.  618. 
610  ;    White  v.  Bass,  7  H.   &  N.  722  ;  31  (x)  Martin  v.  Headon,  L.  R.,  2  Eq.  425  ; 

L.  J.,  Ex.  283.     Semble,  that  it  would  ;  3.')  L.  J.,  Ch-  682. 
see  Siinprr  y.  Fofa/,  2  Johns.  &  H.  555.  {i/)   'Tnjjling  v.  Jones  (1865),   11  H.  L. 

{p)  Flight  Y.  Thomas,  11  A.  &  E.  688.  Cas.   290;  34  L.  J.,  C.  P.  342;    Garrett 

(q)  Pcmvarden  v.  Ching,  Moo.  &  M.  400.  v.   Sharp,   3  A.   &  E.   325  ;  Blanehard  v. 

ir)   Courtauld  v.  legh,  L.  R.,  4  Ex.  126.  Jlridyrs,  4  A.  &  E.  191,  192. 

(«)   Cooper  V.  Hubhuck,  12  C.   B.,  N.   S.  {£)   Tapling  v.  Jones,  supra  ;  overruling 

456;    31   L.   J.,   C.   P.   323;    Beytagh  v.  Benshaw    v.    Bean,    18    Q.    B.    112,    and 

Cassidg,  16  W.  R.  403,  Ir.  Exch.  Hutchinson  v.    Copestuke,    8   0.  B.,  N.  S. 

(fy  Lanfranehi  v.  Maclanzic,  L.  R.,  4  Eq.  102  :  9  Id.  8G3  ;  and  see  Binekes  v.  Fash, 

421  ;  36  L.  J.,  Ch.  518.  11  C.  B.,  N.  S.  324,  which  may  also  he 

(m)  Tales  v.  Jack,  L.  R.,  1  Ch.  Ap.  295  ;  considered  as  overruled  on  this  point. 
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It  was  held  in  Barnes  v.  Loach  [a) — a  case  of  the  first  impression  Cu.XVlII.s.2 
— that  the  implication  of  a  grant  of  lights  upon  the  alienation  to       LujUs, 
different  persons  of  tenements  previously  in   the  ownership  of  the  Dominant 
same  person  is  not  prevented  by  the  fact  that  the  dominant  tenement  under  Lease  at 
at  the  time  of  the  alienation  is  in  lease,  and  consequently  not  in  the  y™^'^^"*^^  ^^ 
possession  of  the  alienor.  Ownership. 

In  Masters.  Ilaimtrd  (b),  the  owner  of  an  estate  granted  a  lease  ^'""''«v. 
of  a  plot  of  ground  to  A.  (with  a  huilding  upon  it  known  as  the         ogUion 
Crystal  Palace  Hotel),  who  covenanted  not  to  do  anything  on  the  by  Owner  of 
demised  premises  which  should  be  an  annoyance  to  the  neighbour-  jQ^nts.'^"'^' 
hood  or  to  the  lessor  or  his  tenants.     Some  years  afterwards  the  same  Masur  v, 
owner  granted  a  lease  of  an  adjoining  plot  to  B.,  who  entered  into  a  ^"'^""''^• 
similar  restrictive  covenant,  but  had  no  notice  that  such  covenant  was 
contained  in  A.'s  lease  also.     Within  twenty  years  A.  commenced, 
by  building  operations,  to  darken  the  windows  of  B.'s  house.     It  was 
held  by  the  Court  of  Appeal  that  B.  could  not  prevent  this  being  done, 
the  restrictive  covenants  being  for  the  benefit  of  the  landlord,  and 
not  of  the  tenants. 

General  words  in  a  grant  must  be  restricted  to  what  the  grantor  Restriction  of 
had  power  to  grant  at  the  date  of  it.  Therefore,  where  the  defendant,  -\Yq^^^ 
having  a  term  for  fom*  years  in  premises  over  which  light  came  to  the 
premises  demised  to  plaintiff,  "  together  with  all  lights,"  &c.,  for 
twenty-one  years,  bought  the  first-mentioned  premises  at  the  end  of 
the  fom^  years,  it  was  held  that  the  defendant  might  destroy  the 
light  (.). 

A  right  to  light  under  the  Prescription  Act,  1832  (2  &  3  Will.  4,  ByNon-U^er, 
c.  71),  s.  3,  may  be  lost  by  blocking  up  the  windows  for  one  year,  and 
discontinuing  to  use  them  during  that  period  (d) ;  but  a  common  law 
right  to  light  is  not  so  readily  determined.  It  may  be  lost  by  twenty 
years'  non-user  (e).  It  may  also  sometimes  be  lost  by  an  abandon- 
ment of  the  right  for  less  than  twenty  years,  provided  the  jury  find 
that  the  party  thereby  manifested  an  intention  of  permanently 
abandoning  his  right  to  the  light,  or  that  the  lights  had  been  kept  so 
closed  as  to  lead  the  owner  of  the  adjoining  land  to  alter  his  position, 
in  the  reasonable  belief  that  the  lights  had  been  permanently 
abandoned  (/).     It  seems  doubtful  whether  the  manifestation  of  an 

(«)  Barnes  v.  Zoar7i   (1879),  4  Q.  B.  D.  21  W.  R.  743. 
494  ;  48  L.  J.,  Q.  B.  "ofi  ;  41  L.  T.  278  ;  (d)  Ante,  Sect.  1  (a) ;  but  see  TapUng  v. 

28  W.  K.  32.  Joiifs,  11  H.  L.  Gas.  290 ;  34  L.  J.,  C.  P. 

{b)  Maxtir  y.  Hanmrcl  (1876),  4  Cli.  D.  342,  supra,  n.  (,y) ,  in  which  the  right  given 

718  ;  48  L.  J.,  Ch.  505  ;  36  L.  T.  535  ;  25  by  statute  after  twenty  years'  user  is  con- 

W.  R.  570 — C.  A.     From  a  perusal  of  the  sidered  as  secure  and  permanent  as  a  right 

judgments  it  does  not  seem  that  B.  would  at  common  law. 

have  succeeded  if  he  had  had  notice  of  (c)  Lawrence  v.  Obee,  3  Camp.  514  ;   14 

A.'s  covenant  at  the  time  of  entering  into  R.  R.  830  ;  Moore  v.  Mawson,  3  B.  &  C. 

his  own.  332. 

(c)  Booth  V.  Alrock  (1873),  L.  R.,  8  Ch.  (/')  Stokoc  v.  Singers,  8  E.  &  B.  31  ;  26 

663  ;  42  L.  J.,  Ch.  657  ;  29  L.  T.  231  ;  L.  J.,  Q.  B.  257. 


or  Abandon- 
ment. 
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Lights. 


Action  by 
either  Land- 
lord or 
Tenant. 
Evidence. 


Injunction 
against  Con- 
tinuance of 
Injury. 


intention  to  abandon  the  lights  communicated  to  the  owner  of  the 
adjoining-  land  would  destroy  the  right,  until  such  owner  altered  his 
position,  and  incurred  expense  or  loss  in  reliance  thereon  {()).  But  an 
abandonment  is  effectual  when  communicated  and  acted  on  (h). 

Either  the  tenant  in  possession  or  the  reversioner  may  sue  for  an 
obstruction  to  lights  (/). 

To  prove  a  right  under  the  statute  there  must  be  evidence  of  a 
continuous  uninterrupted  user  in  each  year  for  twenty  years  next 
before  action  (/.•),  or  at  all  events  a  user  commencing  more  than 
twenty  years  before  action,  and  continued  without  interruption  to 
within  one  year  next  before  action  (/).  The  issue  is  upon  the  user 
and  not  upon  the  right  (in)  ;  but  where  a  grant  is  pleaded  the  issue  is 
upon  the  grant  as  alleged,  and  not  upon  the  user  or  non-user  during 
the  last  twenty  years,  which  is  merely  matter  of  evidence  {)i) .  There 
must  also  be  evidence  of  some  sensible  and  material  obstruction  of 
the  light  and  of  the  damage  thereby  occasioned  to  the  plaintiff  (o). 

In  an  action  for  obstructing  lights,  the  plaintiff  may  claim  an 
injunction  against  a  continuance  of  the  injmy  (p). 


What  i8 
"Game." 


Eabbits. 


Sect.  3. — Game. 
(a)     Game    gencraUi/. 

By  the  Game  Act,  1831  (1  &  2  Will.  4,  c.  32)  (^),  s.  2,  "the  word 
*  game '  shall  for  all  the  purposes  of  this  Act  be  deemed  to  include 
hares,  pheasants,  partridges,  grouse,  heath  or  moor  game,  black  game 
and  bustards."  Sect.  12  only  mentions  "  game,"  and  therefore  does 
not  extend  to  rabbits  (r).  Sect.  30  gives  a  summary  remedy  against 
trespassers  in  search  or  pursuit  of  "  game  or  woodcocks,  snipes,  quails, 
landrails  or  conies."  The  Game  Licences  Act,  1860  (23  &  24  Vict. 
c.  90),  requires  a  game  licence  to  be  taken  out  for  the  purpose  of 
taking  or  killing  "  any  game  whatever,  or  any  woodcock,  snipe,  quail 
or  landrail,  or  any  conies,  or  any  deer."  By  the  Poaching  Prevention 
Act,  1862  (25  &  26  Vict.  c.  114),  entitled  "An  Act  for  the  Preven- 
tion of  Poaching  "  (sect.  1),  "  the  word  '  game '  in  this  Act  shall  for 
all  the  pm"250ses  of  this  Act  be  deemed  to  include  any  one  or  more 


{g)  See  note  (/),  supra. 

(h)  Rcy.  V.  Chorlcy,  12  Q.  B.  51.5,  cited 
8  E.  &  B.  37. 

(i)  Jcffer  V.  Giffurd,  4  Bur.  2111  ;  and 
see  Ch.  XIX.,  post. 

[Ic)  Lowe  V.  CcD-pcntcr,  G  Exch.  825. 

[l]  Flight  V.  Thomas,  8  CI.  &  F.  231. 

[in)  iJavies  v.  Williams,  16  Q.  B.  546  ; 
Sattishill  V.  Reed,  18  C.  B.  698,  TO-?. 

(n)  Ward  v.  Ward,  7  Exch.  838  ;  21 
L.  J.,  Ex.334. 


(o)  Manning  v.  Grcsham  Hotel  Co.,  Ir. 
R.,  1  Ch.  115. 

{p)  Sec  fui'ther  as  to  injunctions,  post, 
Ch.  XIX. 

{q)  See  this  and  other  Acts,  Chitty's 
Statutes,  tit.  Game,  and  see,  too,  Lely 
and  Aggs's  "Agricultural  Holdings," 
Ch.  v.,  pp.  2GC— 342,  tit.  "  Game'' 

(;■)  Spierr,  app.,  Barnard,  rcsp.,  1  E.  k 
E.  874  ;  28  L.  J.,  M.  C.  176. 
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hares,  pheasants,  partridges,  eggs  of  pheasants  and  partridges,  wood-  Ch.XVIII.s.3 
cocks,  snipes,   rabbits,   grouse,  bhxek   or   moor   game,  and   eggs   of        Game. 
grouse,  black  or  moor  game."     The  meaning  of  the  word  "  game  " 
must  be  collected  from  the  above  enactments.     "  It  is  a  perfectly 
undefined  word,  and  one  which  has  been  used  at  various  times  in 
different  senses,  sometimes  narrower,    sometimes   more    comprehen- 
sive" (-s').     Game,   whilst   in   confinement,   may   be   the   subject    of  Distress  for 
larceny,  and  liable  to  a  distress  for  rent  {f).  nent. 

At  common  law  the  right  to  take  and  kill  game  (in  which,  as  in  Common  Law 
all  animals  feroo  natura?,  there  is  no  property)  belongs  to  the  tenant.  Tenant  to 
and  not  to  the  landlord,  by  vii'tue  of  the  tenant's  property  in  the  Game, 
land  («) .     It  is  and  has  long  been  very  common,  however,  for  the 
landlord  to  reserve  the  right  to  the  game  in  the  contract  of  tenancy, 
and  the  Game  Act,  1831  (1  &  2  Will.  4,  e.  32),  which  did  away  with 
the    numerous    restrictions  and  qualifications  [x)   whereby  a   tenant 
was  almost  invariably  prevented,  even  in  a  case  where  the  game  did 
not  happen  to  be  reserved  to  the  landlord,  from  enjoying  his  right 
to  it,  has  specially  protected  such  reservations. 

Wliere  a  reservation  of  game  is  spoken  of,  this  (although    from  Reservation 
its  common  use  in  the  Game  Act  and  in  leases  it  is  more  convenient  °     ^™°' 
to  employ  it)   is  not  quite  a  correct  term ;  when  the  lease  reserves 
the  game,  and  the  tenant  executes  the  lease,  he  by  so  doing  regrants 
the  game  to  the   landlord  {y) ,  granting  to  the  landlord   a   profit  a 
prendre. 

A  profit  a  prendre,  like  other  incorporeal  hereditaments,  can  be  parol  Eeser- 
granted  by  deed  alone  (;:)  ;  but  to  a  certain  extent  a  landlord  may  '^^^lon. 
"  reserve  "  game  by  writing  without  seal,  or  even  by  words  alone  (a). 
The  Game  Act  (1  &  2  "Will.  -1,  c.  32),  in  sect.  8,  expressly  speaks  of 
a  right  of  entry  for  sporting  purposes  "  by  lease,  or  any  icritfcii  or 
parol  demise  or  cojifraefy^'  and  these  words  have  been  held  to  show 
by  implication  that  a  parol  reservation  is  sufiicient  {b). 

Most  agricultural  leases  in  writing  will    be    found  to  contain  a  Terms  of 
reservation  of  the  ffame  to  the  lessor.      It  has  been  held  upon  the  I^eseryation 

^  ^  m  AYriting. 

(«)  Per  Erie,  C.J.,  in  Jeff  ryes  v.  Erana,  (y)    Wiclham  v.  Hawhr,   7   M.   &  W. 

19  C.  B.,  N.  S.  246,  264.  103. 

{t)  Ante,  p.  500.  (r)  See  Bird  v.  Bujejunon,  2  A.   &  E. 

(k)  See  Moore  v.   Earl  of  Fhjmouth,   7  G9G,  and  ante,  p.  90. 

Taunt    614;   18  RE   604.  («)  See  Re<,.   v.    Thiirhtone,   28   L.    J., 

*  (f )  F'Joo^  ^}^  &t-^iv.tes  repealed  by  the  ■^^)  <._  ^qq     'j^^^^^  ^_  Williams,  46  L.  J. 

Act  01   1831  the  right  was  restricted  to  -.r   q   .,-q  .  tq  t,   t   5o9 

persons  having  freeholds  to  the  amount  of  •     •  -      » 

100?.  a  year,  or  ninety-nine  years'  leases  {h)  Jones  v.  Williams,  45  L.  J.,  M.  C. 

of  150/.,  &c.  270  ;  36  L.  T.  559,  per  Grove,  J.  :   "It 

The  7th  section  of  the  Act  of  1831  gave  may  be  taken  as  settled  law  that  there 

the  game  to  the  landlord  in  cases  where  may  be  a  parol  reservation  of  game  on  a 

the   occupation   was  under  a   lease  (not  parol  demi.se."    Per  Lindley,  J.,  ib.     See 

being  for  more  than  twenty-one  years)  also  licg.  v.  ThurlstGnc,  28  L.  J.,  M.   C. 

made  previously  to  the  passing  of  the  Act.  100. 
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Ch.XVIII.s.3  construction  of  sneli  reservations,  that  a  reservation  to  the  landlord 

Game.        of  the  exclusive  right  of  "  hunting,  shooting,  fishing,  and  sporting," 

debars  the  tenant  from  shooting  nthhit^  (c),  but  that  a  grant  of  lease 

Agreement  to  to  hunt  does  not  include  a  lease  to  shoot  (d).     An  agreement  bv  the 

Preserve 

tenant  not  to  destroy  game  is  not  a  reservation  of  game  to  the  land- 
lord at  all  (r'),  but  a  covenant  to  preserve  runs  with  the  land,  and 
may  be  sued  on  by  an  assignee  of  the  reversion  (,/'). 


Grant  of 
Sporting 
Rights  to 
Third  Person 
Farrer  v. 
Nehon. 


Quiet  Enjoy- 
ment. 


Damages  for 
Excess  of 
Game. 
Farrer  v. 
Nelson. 


Sporting  rights  are  frequently  granted  by  a  landowner,  either 
retaining  the  occupation  of  the  land  himself,  or  having  let  it  with  a 
reservation  of  the  riglits.  Such  a  grant  has  been  held  not  to 
prevent  the  grantor  from  cutting  down  timber  in  the  ordinary 
course  of  management  of  his  estate,  although  the  cutting  down 
will  prejudice  the  shooting  {g),  or  from  offering  the  estate  in  lots 
for  building  land  (//),  but  not  to  allow  the  grantee  to  tread  down 
the  crops  in  an  uiu'easonable  manner  (/),  or  to  turn  rabbits  on  the 
land  (/),  or  game  of  any  kind  (/>■). 

A  sporting  tenant  exercising  his  rights  under  such  a  grant  under 
circumstances  which  would  entitle  an  occupying  tenant  to  a  half- 
year's  notice  expiring  at  the  end  of  the  current  year  of  a  tenancy  is 
entitled  at  the  most  to  a  reasonable  notice  of  determination  only  (/). 

Where  a  farm  had  been  demised  to  A.  with  a  reservation  of 
the  exclusive  right  of  shooting,  fishing,  and  sporting,  which  right 
was  afterwards  with  other  land  and  a  house  let  to  B.  with  the 
usual  covenant  for  quiet  enjoyment  (see  ante,  p.  759),  it  was  held  that 
this  covenant  was  not  broken  by  A.  shooting  rabbits  and  destroying 
fm'ze,  inasmuch  as  these  acts  were  wrongful  [m).  In  Farrer  v. 
Nelson  {»),  where  land  was  let  with  a  reservation  of  sporting  rights  to 
the  landlord,  it  was  held  that  the  tenant  might  recover  damages  from 
the  party  to  whom  the  landlord  had  assigned  such  sporting  rights  for 
injury  to  the  tenant's  crops  by  pheasants  coming  to  the  crops  from  a 
wood  (reserved  to  the  landlord)  to  which  they  had  been  brought  by 
such  party  in  excessive  numbers. 


(c)  Jrfn/cs  V.  Fvam,  34  L.  J.,  C.  P.  261, 
264  ;  12  C.  B.,  N.  S.  246. 

(r/)  3Ioore  v.  Earl  of  Tlyiiioi'/Ji,  7  Taunt, 
at  p.  667  ;  18  R.  R.  604.  See  also  Tic/ier- 
im/  V.  Koi/rs,  4  B.  &  C.  630  ;  4  L.  J.,  K.  B. 
10;  28R.  R.  430;  Fttnm/l  v.  Mill,  3  C.B. 
625. 

(e)  Coleman  v.  Bathurst,  L.  R.,  6  Q.  B. 
366;  40  L.  .T.,  M.  C.  131;  and  p.  782, 
n.  {>/),  infra. 

(/)  Hooper  v.  Clarlc,  L.  R.,  2  Q.  B.  200  ; 
36  L.  J.,  Q.  B.  79. 

(y)  Gearns  v.  Baler,  L.  R..  10  Ch.  ?,bo  ; 
44  L.  J.,  Ch.  334  ;  33  L.  T.  86  ;  23  W.  R. 
543. 

(/()  Pattison  V.  Gilford,  L.  R.,  18  Eq. 
259  ;  43  L.  J.,  Ch.  524.     (There  was  notice 


of  the  ^i^ortiug  rights  having  been  let.) 

(i)  Hilton  V.  Green,  2  F.  &  F.  821. 

(/.•)  Birkbeelc  v.  Faijet,  31  Bear.  403. 

(/)  Lowe  V.  Adnms,  [1901]  2  Ch.  598  ; 
70  L.  J.,  Ch.  783  ;  8.5  L.  T.  195  ;  50  W.  R. 
37,  per  Cozens-Hardy,  .J. 

{m)  Jeffnjcs  v.  Fvans,  supra  (c).  See 
now  Ground  Game  Act,  ante,  p.  759.  In 
Gearns  v.  Baker  and  Fatflson  v.  Gilford, 
supra,  there  was  no  express  covenant  for 
quiet  enjoyment. 

(«)  Farrer  v.  Nehon,  15  Q.  B.  D.  258  ; 
54  L.  J.,  Q.  B.  385  ;  62  L.  T.  766  ;  33 
W.  R.  100.  Pollock,  B.,  pointed  out  that 
"any  person  is  entitled  to  bring  on  his 
land  any  quantity  of  game  which  can 
reasonably  and  properly  be  kept  on  it."    . 
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But  if  A.  should  demise  twenty  closes  to  B.,  with  a  right  of  shoot-  Ch.XVIII.s.3 
iug  over  all  of  them,  and  B.  should  covenant  not  to  permit  rabbits  to         ^^"'^- 
become  so  numerous  as  to  cause  damage  to  A.'s  tenants,  it  will  be  an  F''^^^ti°^?^^°^*" 
answer  to  an  action  for  breach  of  such  a  covenant  that  over  some  of     °     ° 
the  closes  A.  had  not  reserved  the  right  of  shooting  because  by  such 
non-reservation  A.  rendered  it  impossible  for  B.  to  enter  upon  all  the 
demised  closes  for  the  purpose  of  performing  the  covenant  (o) . 

An  exception  of  liberty  for  the  tenants  on  the  farms  to  kill  rabbits 
•with  ferrets  only  extends  to  plantations  let  as  farms  subsequently  to 
the  demise  of  the  right  of  shooting  (p).  A  grant  to  a  person  to  come 
"with  servants  or  otherwise  authorizes  the  grantee  to  hawk,  &c.,  by  his 
servants  in  his  absence  (q) .  A  grant  of  the  right  of  sporting  to  the 
lessee  of  the  right  in  common  with  the  lessor,  his  heirs  and  assigns, 
and  any  friend  of  him  or  them,  confers  a  privilege  not  confined  to  a 
single  friend  at  a  time  (r). 

A  power  to  demise  lands  or  any  part  of  them  is  not  well  exercised  Construction 
by  a  demise  of  part,  with  liberty  of  shooting  over  the  whole  (s).     But  °     °^^'"* 
a  lease  under  a  power  may  except  and  reserve  all  game,  &c.,  on  the 
demised   premises  to  the  lessor,  his  heirs  and  assigns,  if  apt  and 
sufficient  words  be  used  (/) . 

The  Rating  Act,  1874  (37  &  38  Vict.  c.  51),  extends  the  operation  Eating, 
of  the  Poor  Hate  Acts  to  the  right  of  sporting  when  severed  from  the 
occuj)ation  of  the  land,  as  has  been  already  shown  (ante,  p.  G39). 

The  8th  and  11th  sections  of  the  Game  Act,  1831  (1  &  2  Will.  4,  i  &  2  will.  4, 
c.  32),  protect  express  reservations  of  game  as  follows  : —  *^'  ^~'  ®'  ^" 

8.  Nothing  in  this  Act  contained  shall  authorize  any  person  seised  or  Express  Re- 
possessed of  or  holding  an}'  land  to  kill  or  take  the  game,  or  to  permit  servatious  of 

any  other  person  to  kill  or  take  the  o'anie  upon  such  laud,  in  anv  case  Grame  not  m- 

.  ^  terfered  witli. 

where  by  any  deed,  grant,  lease   or   any  written   or   parol  demise   or 

contract,  a  right  of  entry  upon  such  land  for  the  purpose  of  killing  or 
taking  the  game  hath  been  or  hereafter  shall  be  reserved  or  retained  by  or 
given  or  allowed  to  any  grantor,  lessor,  landlord  or  other  person  what- 
soever  

11.  Where  the  lessor  or  landlord  shall  have  reserved  to  himself  the  Landlord 
right  of  killing  the  game  upon  any  land,  it  shall  be  lawful  for  him  to  entitled  to 
authorize  any  other  person  or  persons  who  shall  have  obtained  an  annual  authorize^ 

other  Persons. 

(0)  CorneiC((ll  v.  Dawson,  24  L.  T.  664.  the  grantor  or  his  assignee  to  permit  a 

{}))  Kewton  v.  Wibiiot,  8  M.  &  W.  711.  stranger  to  shoot  game  on  his  own  ac- 

[q)  Eivart  v.  Graham,  7  H.  L.  Cas.  331.  count  in  the  absence  of  the  grantor  or  his 

In   Ireland,  -where  in  a  fee-farm   grant  assignee:  Rcunolds  ^.  Mmrc^'llv.'R.  &\\. 

"free     liberty"    -was    reserved    to    the  i  \  f     7„„         n  i        io  tt^   -o    n-n 

,         1  •     1    •  1         •  11-  (»)  irardiner  \.  Lolijcr,  12  \V .  R.  9r9. 

grantor,    his   heirs  and  as.siij:iis,   and  his  ^  '  ''     ' 

and  their   attendants,  gamekeepers,  and  (*)  Dayrcll  r.  Hoare,  12  A.  &  E.  3.JG. 

servants,  to  "hunt,  fowl,  fish,  and  set,"  [t)  Vannell  v.  Mill,  Bart.,  3  C.  B.  625  ; 

it  was  held  that  this  did  not  authorize       Jrffrijes  y.  Evans,  su'^va.. 
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C'n.XVIII.s.3  ganio  certificate  (n),  to  enter  upon  such,  land,  for  the  purpose  of  pursuing 

GniHc. 


1  &  2  Will.  4, 
C.  32 — coiitd. 


Enforcement 
of  Preserva- 
tion is  not 
Reservation. 
Coleman  v. 
Bathurst. 

Summary- 
Proceedings 
against 
Trespassers. 


Licence  of 
Occupier  no 
Defence 
"where  Game 
Reserved  to 
Landlord. 


Saving  for 
Hunting,  kc. 


Defendant  to 
Prove 

Licence,  Sec, 
relied  on. 


and  killing  game  thereon. 

By  sect.  12,  a  maximum  penalty  of  2/.,  and  of  1/.  for  every  head  of 
game  taken,  is  imposed  on  the  occupier  of  land  taking  or  authorizing 
any  other  person  to  take  the  game  in  case  of  special  reservation 
thereof  to  the  landlord  or  any  other  person  (.r). 

An  agreement  by  the  tenant  not  to  destroy  game,  but  to  do  all  lie 
can  to  preserve  it,  and  to  forbid  other  persons  sporting  at  the  request 
of  the  landlord,  is  not  a  "  reservation "  within  the  meaning  of  this 
section,  so  as  to  support  a  conviction  of  the  tenant  (//). 

By  sect.  30,  reciting  that  "after  the  commencement  of  this  Act 
game  will  become  an  article  which  may  be  legally  bought  and 
sold,  and  it  is  therefore  just  and  reasonable  to  provide  some  more 
summary  means  than  now  by  law  exist  for  protecting  the  same  from 
trespassers,"  a  penalty  is  imposed  for  trespassing  in  pursuit  of  game, 
woodcocks,  snipes,  quails,  landi\ails  or  conies  in  the  daytime,  and  it  is 
fm'ther  enacted  that  the  leave  and  licence  of  the  occupier  of  the  land  so 
trespassed  upon  shall  not  be  a  sufficient  defence  in  any  case  where  the 
landlord,  lessor  or  other  person  shall  have  the  right  of  killing  the 
game  upon  sucb  land  by  virtue  of  any  reservation  or  otherwise  ;  and 
by  sect.  31  the  occupier  or  any  person  authorized  by  him  may  require 
the  person  so  found  trespassing  to  quit  the  land,  and  also  to  tell  his 
name  and  place  of  abode,  and,  in  case  of  refusal,  may  apprehend  such 
person. 

By  sect.  35,  tbe  provisions  against  trespassers  and  persons  foimd  on 
any  land  do  not  extend  to  any  person  hunting  or  coursing  with 
hounds  or  greyhounds,  and  being  in  fresh  pm-suit  of  any  deer,  hare 
or  fox  already  started  upon  any  other  land  (see  p.  784,  infra),  nor 
to  any  person  bona  fide  claiming  and  exercising  any  right  or  reputed 
right  of  free  warren  or  free  chase,  nor  to  any  gamekeeper  lawfully 
appointed  within  the  limits  of  any  free  warren  or  free  chase,  nor  to 
any  lord  or  steward  of  any  manor,  nor  to  any  gamekeeper  lawfully 
appointed  by  such  lord  or  steward  within  the  limits  of  such  manor. 

By  sect.  42,  it  is  not  necessary,  in  any  proceeding  against  any 
person  under  the  Act,  to  negative  by  evidence  any  certificate,  licence, 
consent,  authority  or  other  matter  of  exception  or  defence ;  but  the 
party  seeking  to  avail  himself  of  any  such  certificate,  licence,  consent, 
authority  or  other  matter  of  exception  or  defence,  is  bound  to  prove 
the  same  {z). 

[u)  Now  a  licence  pursuant  to  23  &  24  27  L.  J.,  M.  C.  28. 
Vict.  c.  90.  (</)   Coleman  v.  Bathurst  (1871),  L.  R,, 

{x)  See  jUorden,  app.,  Fortcr,   resp.,   7  6  Q.  B.  366  ;   40  L.  J.,   M.  C.    131  ;  24 

C.  B.,  N.   S.  641;  Kcnyon,  app.,  Hart,  L.  T.  426  ;  19  W.  R.  848  (Lush,  J.,  diss.), 
resp.,  6  B.  k  S.  249  ;  34  L.  J.,  M.  C.  87;  (s)  See  Reg.  v.  Wood,  25  L.  J.,  M.  C. 

Eeg.  V.  Ci-idlafid  and  others,  7  E.  &  B.  853  ;  96  ;  1  Dears.  &  B.  C.  C.  1. 
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Any  person  trespassing  in  a»  highway,  in  search  or  pursuit  of  game,  Ch.XVIII.s.3 

may  be  convicted  under  sect.  30  {a).     But  merely  sending  a  dog  into 'f!^ 

an  adjoining  cover  in  search  or  pursuit  of  game  is  not  a  sufficient  i  "^cf,^^,!);/' 

"  trespass  by  entering  or  being  "   in  or  upon   such  cover,   the  Act  -^yj^at  is  a 

requiring  a  personal  trespass  {a).     A  person  who,  in  his  own  land,  Trespass. 

shoots  a  pheasant  in  the  land  of  another,  and  goes  on  such  other 

land  to  pick  the  bird  up,   commits  a  trespass  of   entering   land  in 

pui^suit  of  game  within  the  meaning  of  sect.  30,  the  shooting  and 

picking  up  the  bird  being  one  transaction  (/;).     But  entering  land 

for  the  piu'pose  of  picking  up  dead  game  is  not  a  trespass  in  pursuit 

of  game  within  the  meaning  of  that  section,  which  only  applies  to 

live  game  (r). 

Proof  of  a  mens  rca  is  not  necessary  to  support  a  conviction  under  Proof  of  J/f  as 
sect.  30.  It  is  sufficient  if  there  be  evidence  of  a  mere  trespass  in  necessary, 
pursuit  of  game  for  which  a  civil  action  might  be  maintained  {d).  A  Morden  v. 
bona  fide  claim  of  title  to  the  land  as  owner  thereof,  or  as  acting  with 
the  authority  of  such  ov/ner,  is  sufficient  to  oust  the  jurisdiction  of 
the  justices  under  this  section  [e)  :  but  not  a  claim  of  a  prescriptive 
right  in  gross  to  kill  game  on  the  land,  there  being  no  colour  for 
such  claim :  nor  a  claim  of  title  in  a  thii'd  person  under  whom  the 
defendant  does  not  justify  (/) ;  nor  a  claim  on  behalf  of  the  public 
generally  [g).  The  bona  fides  of  the  claim  is  for  the  justices  to 
determine  (Ji).  A  tenant  cannot  be  convicted  under  this  section  for 
killing  rabbits  on  land  in  his  own  occupation ;  nor  can  any  person 
acting  as  his  servant  and  on  his  hchalf  with  his  authority  and  not  by 
way  of  sport  (/).  No  leave  or  licence  of  the  tenant  or  occupier  to 
kill  "  game  "  will  be  of  any  avail  where  the  game  has  been  expressly 
reserved  to  the  landlord  or  lessor  or  to  any  other  person.  In  cases 
where  any  such  leave  or  licence  is  available,  it  must  precede  the  act  of 
trespass  (/.•)  ;  and  must  be  proved  by  the  party  who  relies  on  it  (/). 
One  who  finds  game  on  his  own  land  cannot  justify  pursuing  it  on 
the  land  of  another  {iii).  A  person  whose  game  is  enticed  away  from 
his  land  by  a  neighbour  is  liable  to  an  action  for  exploding  com- 

(rt)  Iteq.  V.  Pratt,  4  E.   &  B.  860  ;  24  resp.,  9  C.  B.,  N.  S.  289  ;  30  L.  J.,  M.  C. 

L.  J.,  M.  C.   113;   1  Dears.  C.  C.   502;  108. 

Stacoj,  app.,  iriiitehiirst,  resp.,  18  C.  B.,  ( /")  Cornwell,  app.,  Sanders,  resp.,  3  B.  • 

N.  S.  344  ;  34  L.  J.,  M.  C.  94.  &  S.  206  ;  32  L.  J.,  M.  C.  6. 

ih)  Osbond,    app.,    Meadoirs,    resp.,    12  (r/)  Ze««  v.  n«f,  30  L.  J     M   C   207. 

C.  B.,  N.  S.  10  fsi  L.  J.,  M.  C.  238.  (^0  ^rgg  v.  Pardoe,  9  C.  P.,  N.  S.  289  ; 

/NT'  TT     /  n  T>     c    a  30  L.  J.,  C.  P.  108. 

W  Ae»yo»   ^W.,irp  resp.,  6  B.  &  S.  ^     g^^^^,.^  ^,,„,,^^  ,,3p.^  1  E.  & 

^49  ,  6i  1..  J.,  M.  O.  87.  j,_   gy.^  .  28  L.  J.,  M.  C.   176  ;  Fadirick, 

(d)  Mordoj,  app.,  Porter,  resp.,  7  C.  B.,  app..  King,  resp.,  7  C.  B.,  N.  S.  88. 

N.  S.  641  ;  29  L.  J.,  M.  C.  213  ;  followed  (/.)  Morden,  app..  Porter,  resp.  (18G0),  7 

in  Watkins  v.  Major,  L.  R.,  10  C.  P.  662  ;  c.  B.,  N.  S.  641  ;  29  L.  J.,  M.  C.  213. 

44  L.  J.,  M.  C.  164 ;  24  W.  R.  164.  (/)  Sect.  42,  ante.  p.  782. 

{e)  Reg.  v.  Cridland,  7  E.  &  B.  853  ;  27  (m)  JDeane  v.  Clagton,  7  Taunt.  489  ;  18 

L.   J.,   M.   C.   28;    Legg,  app.,   Pardoe,  R.  R.  053. 
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Ch.XVIII.s.3 
Game. 


Arrest  by 
Teuant  of 
Trespassers 
and  Poaclicrs. 


Action  by 
Tenants 
against 
Trespassers. 


r,nil  V. 
SuDtnicrhdycs. 


Dog-spears, 


bustibles  ou  liis  own  land  so  as  to  be  a  nuisance  to  liis  neighbour,  in 
order  to  frighten  the  game  away  from  liis  land  and  to  prevent  him 
from  killing  them  and  from  enticing  other  game  {)i). 

Whether  the  game  belongs  to  the  tenant  or  not,  he  is  in  general 
authorized  by  the  Grame  Laws  to  arrest  trespassers  in  search  of  game 
or  poachers.  Thus,  in  the  case  of  poachers  by  day,  the  tenant  may 
recpire  them  to  quit  the  land  and  demand  their  name  and  abode  : 
and  if  they  refuse,  or  give  a  false  or  illusory  name  or  place  of  abode, 
he  may  arrest  them  and  take  them  before  a  justice  (o).  So  by  the 
Night  Poaching  Act  he  may  arrest  the  poachers  if  found  on  the 
laud,  or  pursue  them  beyond  the  lands  (;>).  The  tenant  has  in 
general  the  same  remedy  against  trespassers  on  his  lands  as  the  land- 
lord or  owner  w^ould  have ;  and  though  when  the  game  belongs  to 
the  landlord,  the  tenant  has  no  remedy  against  his  landlord  or  any 
persons  shooting  with  his  permission,  yet  he  may  proceed  against 
ordinary  trespassers,  either  by  action  or  under  the  Game  Acts  when 
applicable. 

There  is  no  principle  of  law  which  justifies  the  trespassing  over  the 
lands  of  others  for  the  pui-pose  of  fox-hunting  as  carried  on  in  modern 
times  (7).  This  was  laid  down  in  Paul  v.  Sumnievltayes,  where  upon 
a  case  stated  by  justices  upon  his  conviction,  an  assault  by  a  farmer's 
son  upon  two  persons  following  the  Taunton  Yale  foxhounds,  who 
persisted  in  entering  upon  a  field  of  his  father,  was  held  to  be 
justified;  and  it  was  pointed  out  that  the  early  case  (r)  in  which  it 
Avas  thought  to  have  been  decided  otherwise,  must  be  restricted  to  the 
destruction  of  a  noxious  animal  for  the  good  of  the  public. 

The  Court  of  Common  Pleas  has  been  ecj[ually  divided  on  the 
question  of  right  to  compensation  for  the  loss  of  a  dog  by  dog- 
spears  (s) . 


Game  Licence 
to  Tenants. 


Where  a  tenant  is  entitled  to  the  game  on  his  lands  he  requires,  in 
general,  a  game  licence,  like  other  persons,  to  enable  him  to  take,  kill 
or  pursue  game.  The  exceptions  to  the  necessity  of  this  licence  as 
regards  the  killing  of  hares  and  rabbits  by  tenants  will  be  dealt  with 
presently  {t) .  As  regards  other  game,  the  tenant  must  be  licensed 
like  other  persons  (fr)-     As   regards  deer,  the   tenant,  if   otherwise 


(;0  nbotso)  V.  Teat,  3  H.  &  C.  644  ;  34 
L.  J.,  Ex.  118. 

(0)  1  &  2  WUl.  4,  c.  32,  s.  31,  supra. 

{p)  9  Geo.  4,  c.  69,  s.  2. 

{fj)  Taul\.  Sidiimerhai/cs  (1878),  4  Q.  B. 
D.  9 ;  48  L.  .J.,  M.  C.  33  ;  39  L.  T.  574  ; 
27  W.  E.  2I0. 

(;•)  Gm^dn/  V.  Feltham  (1786).  1  T.  R. 
334;  1  R.  il.  215,  per  Lord  Mansfield, 
C.J.,  observing  that  "  by  all  tlio  cases  as 
far  back  as  Henry  YIIL  it  is  settled  that 


a  man  may  follow  a  fox  into  tlie  lands  of 
another,"  and  Willes  and  Buller,  JJ.,  in 
an  action  for  trespass  ;  and  see  Essex  v. 
Capcl,  Chit.,  Game  L.  114  ;  Paterson, 
GameL.  62. 

[s)  I)cane  v.  Clayton  (1817),  7  Taunt. 
489  ;   18  R.  R.  553. 

(<)  Post,  Sect.  6  (b),  <' Ground  Game"  ; 
11  &  12  Vict.  0.  29,  ss.  1,  2;  Paterson, 
Game  L.  146,  147. 

(«)  23  &  24  Vict.  c.  90,  s.  2. 
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entitled,  needs  no  game  licence  to  kill  them  on  liis  own  lands  (?0-  Ch.XVIII.s.3 
Nor  does  lie  need  a  game  licence  to  catcli  woodcocks  and  snipes  with        ^^""^- 
nets  or  springs :  but  if  he  pm'sue  or  kill  them  otherwise,  he  requires 
a  licence  (m)  :  and  he  requires  a  licence  to  take,  kill  or  pursue  quails 
or  landrails  (it). 

It  maybe  mentioned  here  that,  by  the  Grun  Licence  Act,  1870  Gun  Licence. 
(33  &  34  Vict.  c.  57),  a  ten-shilling  gun  licence  must  be  taken  out 
yearly  for  carrying  a  gun,  and  that  the  penalty  for  carrying  a  gun 
without  licence  is  ten  pounds.  By  the  7th  section  of  that  Act,  how- 
ever, "  the  said  penalty  shall  not  be  incurred  by  "  (mter  alios)  "  any 
person  having  in  force  a  licence  or  certificate  to  kill  game  granted  to 
him  under  the  laws  of  excise  in  that  behalf,"  or  "  by  the  occupier  of 
any  lands  using  or  carrying  a  gun  for  the  purpose  only  of  scaring 
birds  or  of  killing  vermin  on  such  lands,  or  by  any  person  using  or 
carrying  a  gun  for  the  purpose  only  of  scaring  birds  or  of  killing 
vermin  on  any  lands  by  order  of  the  occupier  thereof,  who  shall  have 
in  force  a  licence  or  certificate  to  kill  game,  or  a  licence  under  this 
Act." 

A  condition  for  re-entry  in  ease  the  tenant  or  his  assigns  shall  be  Condition  for 
convicted  of  any  offence  against  the  game  laws  will  not  enable  an  Co^^iction^^ 
assignee  of  the  reversion  to  maintain  ejectment  against  the  tenant  for 
shooting  without  a  licence,  inasmuch  as  such  condition  does  not  run 
with  the  reversion.     So  it  was  held  in  Sferens  v.  Copp  {.r)  ;  in  which  Sfevms  v. 
case,  however,  the  judgment  of  Kelly,  C.B.,  proceeded  on  the  ground       ^' 
that  shooting  without  licence  was  not  an  offence  against  the  "  game 
laws,"  but  against  revenue  laws  only. 

(b)  "  Ground  Game." 

Hares  and  rabbits,  being  the  subject  of  a  special  Act  of  Parliament 
in  favour  of  the  tenant,  called  the  Ground  Game  Act,  1880,  by  sect.  8 
of  which  the  term  "  ground  game "  means  hares  and  rabbits,  may 
conveniently  be  considered  together.  Hares  are  "  game  "  within  the 
Game  Act,  1831  (1  &  2  Will.  4,  c.  32),  s.  2,  but  rabbits  are  not. 

If  the  tenant  agree  to  become  such  on  condition  that  the  landlord  Agreement  to 
will  keep  down  rabbits,  such  an  agreement  is  collateral  and  need  not  Eabbit's!^" 
be  in  writing,  although  the  occupation  be  imder  a  lease  requii-ed  to  be  Morrjan  v. 
in  writing  by  the  Statute  of  Frauds,  and  although  the  lease  reserves  '^'■#"^'''«- 
the  right  of  shooting  to  the  landlord  {y) . 

[ii]  23  &  24  Vict.  0.  90,  s.  2.  {y)  Morgan  v.  Griffiths  (1871),  L.  R.,  6 

(.r)  Stevens  v.  Coj)!},  L.  E.,  4  Ex.  20  ;  38  Ex.  70  ;  40  L,  J.,  Ex,  4G  ;  23  L.  T.  86  ;  19 
L.  J.,  Ex.  31.  W.  R.  957. 

L.T.  50 


786 


Chap.  XVIII. — Rights  of  Way,  Lights,  Sporting,  etc. 


Ch.XVIII.s.3 

Game 
("  Ground 
Game''''). 

Compeusation 
for  Damaj^fc 
by  Kiibbits. 


West  V. 
Houghlon. 


The  "Hare 

Act,"  1818. 


Certificate. 


"When  tliere  was  an  agreement  tliat  tlie  tenant  would  pay  com- 
pensation for  damage  done  by  hares  and  rabbits,  to  an  amount  to  be 
determined  by  arbitration,  it  was  beld  that  a  reference  to  arbitration 
was  a  condition  precedent  to  suing  upon  the  agreement  (s). 

Wo  have  already  seen  that  under  a  reservation  of  sporting  the 
tenant  is  not  entitled  to  kill  rabbits  (a) ,  but  that  on  a  grant  by  the 
landlord  to  a  third  person  of  sporting  rights,  the  grantee  is  not 
entitled  to  turn  rabbits  on  the  land  ih) .  A  tenant  may  kill  rabbits 
on  his  own  land  without  being  liable  to  prosecution  under  the  Game 
Act  (1  &  2  Will.  4,  c.  32),  s.  30  (c). 

In  West  V.  Houghton  {(/)  a  lease  was  made  between  the  plaintiff  and 
defendant  by  which  the  plaintiff  granted  exclusive  rights  of  sporting 
over  his  estate  to  the  defendant,  who  covenanted  that  he  would  keep 
down  rabbits  so  that  no  appreciable  damage  might  be  done  to  the 
crops.  Appreciable  damage  was  done  to  the  crops  of  a  tenant,  but 
the  plaintiff  was  not  liable  to  compensate,  nor  did  he  compensate  the 
tenant.  It  was  held,  in  an  action  by  the  plaintiff  for  breach  of 
covenant,  that  having  suffered  no  damage  himself,  and  not  being  a 
trustee  for  the  tenant,  he  was  entitled  to  nominal  damages  only. 

By  the  Hare  Act  (U  &  12  Vict.  c.  22)  (e),  a  tenant  if  entitled  to 
the  game,  but  not  otherwise,  may  kill  hares  on  his  inclosed  lands 
without  a  game  licence,  or  may  depute  another  person  to  kill  them 
for  him  by  an  authority  to  be  registered  with  the  clerk  to  the  justices 
of  the  petty  sessional  division. 

The  Grame  Certificate  Act  (23  &  24  Vict.  c.  90)  dispenses  with  a 
certificate  in  the  case  of  a  person  killing  rabbits  on  his  own  land. 


The  Ground 
Game  Act, 
1880. 


The  Concur- 
rent Right. 


We  now  come  to  the  Ground  Game  Act,  1880  (43  &  44  Vict.  c.  47), 
which  gives  to  all  tenants  holding  under  leases  made  after  the  passing 
of  that  Act  (7th  September,  1880)  a  right  to  ground  game,  i.e.,  by 
s.  8,  to  hares  and  rabbits,  concmi-ent  with  that  of  their  landlords,  and 
a  similar  "concurrent  right "  to  tenants  under  tenancies  from  year  to 
year  created  before  the  passing  of  the  Act,  notwithstanding  any 
reservation  of  the  game  to  the  landlord  in  the  contract  of  tenancy. 

By  section  1,  it  is  provided  that  "  every  occupier  "  shall  have  as 
incident  to  and  inseparable  from  his  occupation  the  right  to  kill  and 
take  ground  game  concmTcutly  with  any  other  person  who  may  be 
entitled  to  kill  and  take  ground  game  on  the  same  land.  The  words 
"  every   occupier "     here    will    clearly    include    the    case    of    joint 


{z)  Dawson  v.  Fitzgerald,  L.  II.,  9  Ex.  7  ; 
43  L.  J.,  Ex.  19. 

(«)  Jcffryes  v.  Evans,  ante,  p.  780  (c) . 

(J)  Hilton  V.  Green,  ante,  p.  780  (i). 

(c)  Spker  v.  Barnard,  28  L.  J.,  M.  C. 


176. 

{d)  West  V.  EouriJiton,  4  C.  P.  D.  197  ; 
40  L.  T.  364  ;  27  W.  R.  678. 

(e)  This  Act  seems  now  to  be  practically 
superseded  by  sect.  4  of  the  Ground  Game 
Act,  1880,  p.  788,  post. 
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tenants  in  tlieir  own  riglit,  and  probably  also   joint  tenants  in  the  Cn.xvill.s.3 
right  of  another  as  trustees  or  executors ;  for  in  their  representative     /u^v^HwrJ 
cajDacitj  thej  are  just  as  much  interested  in  keeping  down  the  game      Game"). 
as  their  beneficiaries.     The  term  "  occupier  "  includes  an  occupying  Occupying 
owner  so  as  to  give  him  the  rights  of  an  occupier  concuiTcntly  v\dth  Owner, 
the  sporting  tenant  of  his  predecessor  in  title  (/)  ;  the  general  in- 
tention of  the  Act  being  that  there  shall  be  no  land  over  W'hich  the 
person  in  occupation  has  not  the  right  to  hill  ground  game  {(j) . 

But  the  same  section  limits  the  exercise  of  the  right  to  the  occu-  Limitations  of 
pier  himself  or  "  persons  duly  authorized  in  writing,"  which  persons  ^.g^t^^j^^j^t' 
must  be  either  members  of  his  household  or  persons  in  his  ordinary 
service  on  the  land  "  and  any  other  person  "  employed  for  reward, 
and  further  provides  that  any  one  person  may  be  authorized  to  kill 
the  game  with  firearms. 

Upon  the  limitations  it  is  to  be  observed  that  the  authority  in 
writing  need  not  necessarily  be  signed  (Ji)   (though   it  is  desirable 
that  it  should  be),  and  that  air-guns — for  which,  however,  a  licence  Air- Guns, 
is  required  by  the  Grun  Licence  Act,  1870 — are  not  excluded.     In 
case  of  a  joint  tenancy,  the  joint  tenants  must  concur  in  giving  the  Joint 

ii       .1  Tenancy. 

authority.  •' 

By  sub-sect.  1  (c)  the  authority  must  be  produced  to  any  person 
having  the  "concurrent  right  "or  any  person  authorized  by  him  in 
writing. 

The  tenant,  in  a  case  where  the  sporting  rights  belong  to  him  by  Sporting 
reason  of  his  not  having  parted  with  them,  may  let  them  to  another  be'let  by 
person,  notwithstanding  the  3rd  section  of  the  Act  (J),  though  possibly  Tenant  to 
he  may  retain  concurrent  rights  in  himself  (/.•) .  Person. 

Sub-sect.  2  cuts  down  the  words  "every  occupier"  in  sect.  1  by  ex- 
cluding persons  having  rights  of  common  or  an  occupation  for  grazing 
or  pasturage  for  not  more  than  nine  months ;  and  sect.  3  cuts  down 
the  time  within  which  the  concurrent  right  may  be  exercised  in  the 
case  of  moorlands  or  uninclosed  lands  to  the  time  fi'om  11th  Decem- 
ber to  31st  March. 

Sect.  2  provides  for  cases  where  game  is  not  reserved  and  the  tenant  Concurrent 
lets  the  right  of  sporting,  and  enacts  that,  although  he  shall  so  let  it,  tained 
"he  shall  nevertheless  retain  and  have  the  same  right  to  kill  and  take  J;^^"^^^,  , 

,  Tenant  lets 

ground  game  as  is  declared  by  sect.  1  of  the  Act.  tte  Sporting. 

(/)  Anderson  v.  Vicary,  [1900]  2  Q.  B.  writing  under  the  repealed  Partnership 
287  ;  69  L.  J.,  Q.  B.  713  ;  83  L.  T.  15  ;  Act,  1865  (Bovill's  Act),  required  signa- 
48  W.  R.  593 — C.  A.  (A.  L.  Smith,  diss.).       ture  ;  but  the  case  appears  not  to  be  suffi- 

/„\  T>       -nr  •  vi     T  £    ^\,  ciently  in  point  to  govern  the  present  as 

(^r)  Per  Wright,    J.,    on  further   con-  nntlioHfv 

sideration,  lb.,  [18991   2  Q.  B.  430;  68  an  auT^ion^y.  rico=:T  i    f\    t> 

L    T     O    B   970  •  81  T,  T    '^'iS  '    Morgan  v.  Jackson,  [189o]  1  Q.  B. 

ij.J.,  H.  a.  y/U,  bl  L,.  1.  358.  gg..  (3^  L   J.,  Q.  B.  462;  72  L.  T.  593; 

{h)  In  Foolei/  v.  Driver,  5  Ch.  D.  458,       43  W.  R.  479  ;  59  J.  P.  327 ;  15  R.  411. 
no  doubt  it  was  held  that  a  contract  in  {k)  lb.,  per  Wright,  J. 
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Chap.  XVIII. — Eights  of  Way,  Lights,  Sporting,  etc. 


Ch.XVIII.s.3 

Game 
("  Ground 
Game"). 

Agreements 
iu  Contraven- 
tion of  Eight 
of  Occupier 
void. 
Sect.  3. 


Void." 


Tenant  may- 
let  to  Third 
Person. 


Exemption 
from  Game 
Licence. 


Prohibition  of 
Firearms  by 
Night,  Traps 
and  Poison. 


The  third  section  provides  for  the  absolute  indefeasibility  of  the 
'*  concurrent  right  "  in  the  following  unmistakable  terms  : — 

Every  agreement,  condition,  or  arrangement,  which  purports  to  divest 
or  alienate  the  riglit  of  the  occupier,  as  declared,  given,  and  reserved  to 
him  by  this  Act,  or  which  gives  to  such  occupier  any  advantage  in  con- 
sideration of  his  forbearing  to  exercise  such  right,  or  imposes  upon  him 
any  disadvantage  in  consequence  of  his  exercising  such  right  shall  be 
void. 

"Void"  here  means  void  only  quel  the  divesting,  &c.,  of  the  right 
of  the  occupier  to  ground  game  within  the  meaning  of  the  Act — i.e., 
to  hares  and  rabbits — so  that  a  general  reservation  of  sporting  rights 
will  be  good  as  to  winged  game  and  void  only  as  to  "  ground 
game  "  (/). 

The  section  applies  only  to  agreements  between  landlord  and  tenant, 
and  does  not  prevent  the  tenant  from  letting  his  concurrent  right  to 
a  third  person  {in) . 

An  agreement  between  landlord  and  tenant  that  if  the  tenant  will 
leave  the  ground  game  unshot,  the  landlord  will  compensate  him  for 
the  damage  done  to  the  crops  by  reason  of  its  being  left  unshot,  is 
void  by  virtue  of  the  thu'd  section  («) . 

The  Act  contains  no  repeal  or  even  mention  of  the  Hare  Act,  but 
sect.  4  dispenses  with  the  necessity  for  a  game  licence  in  the  case  of 
the  occupier  and  the  person  duly  authorized  by  him. 

The  6th  section  prohibits,  under  a  penalty  of  not  more  than  2/.,  the 
use  of  firearms  for  killing  ground  game  between  the  end  of  the  first 
horn'  after  sunset  and  the  beginning  of  the  last  hoiu'  before  sunrise, 
and  also  the  employment  of  spring  traps,  except  in  rabbit  holes, 
or  poison  (o),  "by  any  person  having  a  right  of  killing  ground 
game  under  this  Act  or  otherwise,"  for  the  purpose  of  killing 
ground  game. 

This  section  applies  to  a  tenant,  though  holding  without  any  reser- 
vation of  game  to  the  landlord  (^j),  but  has  been  held,  notwithstanding 
the  use  of  the  words  "  or  otherwise,"  not  to  apply  to  an  owner  occu- 
pying his  own  land  {q). 

The  Act  is  printed  at  length  in  Appendix  (A.),  post. 


(/)  Stanton  v.  Brown,  [1900]  1  Q.  B. 
671  ;  69  L.  J.,  Q.  B.  301  ;  48  W.  R.  333  ; 
64  J.  P.  326. 

(?«)  Morgan  v.  Jaelcson,  note  («),  supra., 

{n)  Hherrard  v.  Gascoif/ne,  [1900]  2  Q.  B. 
279  ;  C9  L.  J.,  Q.  B.  720  ;  82  L.  T.  850  ; 
48  W.  E.  557. 

(o)  As  to  poison,  see  also  the  Poisoned 


Grain  Prohibition  Act,  1863  (2G  &  27  Vict, 
c.  1 1 3) ,  and  the  Poisoned  Plesh  Prohibition 
Act,  1864  (27  &  28  Vict.  c.  115),  Chit. 
Stat.,  tit.  Toison. 

(p)  Saunders  v.  Pif/ield,  58  L.  T.  108, 
per  Mathevr  and  Smith,  JJ. 

{q)  Smith  V.  Hunt,  54  L.  T.  422,  per 
Mathew  and  Smith,  J  J. 
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Ch.XVIII.s.4 
Sect.  4. — The  London  BnilcUnq  Act.  The  London 

^  Buihhiuj  Act, 

The  old  Metropolitan  Building  Act  (14  Geo.  3,  c.  78)  has  heen  '- 

repealed  with  the  exception  of  sects.  83  and  86  (ante,  pp.  724,  723),  Metropolitau 
which  apply  to  the  whole  of  England,  and  the  Metropolitan  Building  building  Act 
Act,  1855  (18  &  19  Yict.  c.  122),  and  its  amending  enactment,  has  except  as  to 
been  repealed  and  superseded  by  the  London  Building  Act,  1894  ^^°*^-  ^^'  ^^• 
(57  &  58  Vict.  c.  ccxiii.). 

The  Act  of  1894,  which  imposes  many  obligations  upon  "  owners," 
and  by  sect.  173  provides  elaborately  for  the  recovery  of  expenses 
recoverable  from  owners  under  the  Act  "  from  the  owner  imme- 
diately entitled  in  possession  to  the  premises,  or  the  occupier,"  by 
sect.  5,  sub-sects.  29  and  30,  defines  "  owner  "  and  "  occupier "  as 
follows : — 

(29)  The  expression  "owner"  shall  apply  to  every  person  in  possession 
or  receipt  either  of  the  whole  or  of  any  part  of  the  rents  or  profits  of 
any  laud  or  tenement,  or  in  the  occupation  of  any  land  or  tenement, 
otherwise  than  as  a  tenant  from  year  to  year,  or  for  any  less  term,  or 
at  will. 

(30)  The  expression  "occupier"  does  not  include  a  lodger,  and 
"  occupier  "  and  "  occupation  "  do  not  refer  to  occupation  by  a  lodger. 

The  definition  of  "  owner  "  is  the  same  as  that  in  sect.  3  of  the 
repealed  Act  of  1855  :  the  definition  of  "  occupier "  was  new  in 
1894. 
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CHAPTEE  XIX. 


RIGHTS   AND    LIABILITIES   AS    BETWEEN    LANDLORD    OR   TENANT    AND 

THIRD    PERSONS. 

Sect.  page 

1.  Rights  and  Liabilities  between  Landlord  and  Third  Persons. .   790 

2.  Eights  and  Liabilities  between  Tenants  and  Third  Persons  . .   796 

Barbed  Wii-e  Fences 797 

3.  Remedy  by  Injunction  798 


Under  tlie  practice  before  the  Judicature  Act  there  was  occasionally 
some  difficulty  in  regard  to  questions  between  landlords  or  tenants 
and  third  parties,  in  consequence  of  the  distinction  between  the 
actions  of  "  trespass  "  and  "  case  "  (a)  ;  but  this  is  now  no  longer  a 
difficulty,  as  the  technical  forms  of  actions  have  been  abolished,  and 
the  pleadings  are  now  statements  of  facts.  The  important  questions 
of  substance, — as  to  what  are  the  cases  in  which  a  landlord  is  liable  to 
or  entitled  to  sue  third  parties,  and  what  are  those  in  which  the  right 
or  liability  attaches  to  the  tenant, — will  now  be  considered. 


Interest. 


Sect.  1. — RigJds  and  Liabilities  hetween  Landlord  and  Third 

Persons. 

Right  of  Where  an  injury  is  committed  to  the  house  or  land  of  a  person 

Damsu'^To  ^^°  ^^^  merely  a  reversionary  interest  therein,  he  is  entitled  to 
Reversionary  rccover  damages  for  the  injury  which  his  interest  sustains  {b)  ;  and 
he  may  also  have  an  action  for  continuing  a  nuisance,  even  after 
a  former  recovery  for  committing  it  (c) .  For  example,  where  the 
plaintiff  demised  a  cottage,  without  excepting  mines,  it  was  held, 
that  he  might  maintain  an  action  on  the  case  for  the  injury  done  to 
tlie  cottage  by  a  stranger,  who  had  excavated  coal,  though  it  was  not 
clear  whether  the  injury  was  from  an  excavation  under  the  cottage  or 
under  adjoining  land  in  the  occupation  of  the  plaintiff  {d).  But  the 
landlord's  right  is  confined  to  the  injury  to  the  reversionary  interest, 
inasmuch  as  he  has  no  present  possession  of  the  property.  He 
cannot  therefore  maintain  any  action  for  the  injury  done  by  persons 


{a)  SeeJiar7ictt  v.  Earl  of  Guildford,  11 
Ex.  19  ;  llarrmn  v.  BlacUtirn,  17  C.  B., 
N.  S.  G78. 

{h)  Shadwell  v.  Hutchinson,  2  B.  &  Ad. 
97  ;  Thompson  v.  Gibson,  7  M.  &  W.  456  ; 


see  also  the  principle  recognized  in  Baltis- 
hillv.  Meed,  18  C.  B.  696,^713. 

(r)  This  he  must  have  formerly  done  by 
an  action  on  the  case  and  not  trespass. 

[d)  liaine  v.  Aldcrson,  4  Bing.  N.  C. 
702. 
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by  merely  riding  on  the  property,  tliougli  lie  might  if  they  made  holes  Ch.  XIX.  s.  l. 
in  the  soil  so  that  the  subsoil  was  injured,  if  the  use  of  the  siu'face  j^^HH^'' ^^;;^_ 
only  was  demised  (e).  Urd  and  Third 

If  the  reversion  is  severed,  one  tenant  m  common  cannot  30m  tne  — ^ _ 

others  in  an  action  without  their  consent  in  writing  (/)  ;   but  any  TeuantS 
tenant  in  common  may  sue  without  joining  the  others  if  he  pleases  (g).  Common. 

The  plaintiff  in  his  statement  of  claim  should  show  that  he  had  a  statement  of 
reversionary  interest  at  the  time  of  the  injury  being  committed  (A), 
but  there  is  now  a  very  large  power  of  amendment  vested  in  the 
judges.  And  even  under  the  old  system  of  procedure,  where  the 
plaintiff  declared  as  for  an  injury  to  land  in  his  possession,  which 
turned  out  on  the  trial  to  have  been  in  the  possession  of  his  tenant, 
the  real  controversy  between  the  parties  being  whether  the  land  was 
the  plaintiff 's  property,  and  whether  there  was  a  right  of  way  across 
it,  it  was  held,  that  the  judge  had  power  to  amend  the  declaration  so 
as  to  adapt  it  to  an  injury  to  the  plaintiff's  reversionary  interest  (/), 

The  natm^e  of  the  reversion  to  which  the  plaintiff  is  entitled  is  only  what  Title 
so  far  material  as  to  regulate  the  amount  of  damages  to  be  recovered  sufficient. 
by  him.     A  reversioner  for  a  life  estate,  for  instance,  can  only  recover 
such  damages  for  an  injury  to  the  estate  during  the  term  of  the  lease 
as  are  equivalent  to  the  injury  done  to  the  life  estate  (.;). 

Under  the  old  practice,  it  was  held  to  be  fatal  that  the  declaration 
alleged  that  the  plaintiff  had  a  reversion  when  the  facts  proved  did 
not  show  any  true  relation  of  landlord  and  tenant  (A').  As  the  actual 
facts  are  now  to  be  set  out  in  pleadings  this  is  no  longer  a  danger, 
but  at  the  same  time  it  should  always  appear  on  the  pleadings 
that  the  plaintiff  has  an  interest  entitling  him  to  sue  and  what  that 
interest  is.  It  may  be  remarked,  however,  that  payment  of  rent  to 
a  person  has  been  held  sufficient  prima  facie  evidence  of  a  reversion 
being  in  liim  (/) . 

A  reversioner  cannot  sue  for  anything  as  an  injmy  to  his  reversion,  what  is  a 
unless  it  permanently  injures  his  estate,  or  operates  in  denial  of  his  ^jf  ^j^'J*  ^''^ 
right  (in),  even   though  he  may  have   suffered  a  pecuniary  injmy 
thereby  (;/)  :  therefore  a  temporary  fixing  of  barges  and  planks  in  a 
part  of  a  river  near  certain  premises,  thereby  obstructing  the  naviga- 

(e)   Coxy.  Glue,  5  C.  B.  533.  (/O  See  Martin  v.  Golle,  1  Camp.  320  ; 

(/)  R.  S.  C,  Ord.  XVI.  r.  11.  Corbanld  v.  Leigh,   L.   B.,   4   Ex.    126  ; 

(V)  Roherts  v.  Holland,    [1893]  1   Q.  B.  Partridge  t.  Bere,  1  D.  &  R.  272  ;  Eitch- 

665  ;  62  L.  J.,  Q.  B.  621  ;  41  W.  E.  494 ;  wan  v.  Walton,  4  M.  cfc  W.  409. 

5  R.  370.     The  action  in  this  case  was  (/)  Daintry    v.   Brocliehurst,    3    Exch. 

against  a  tenant  (being  assignee  of  a  lessee),  207. 

but  the    principle   applies   to   an   action  {m)  Bopwood  v.  Schofcld,  2  Moo.  &  R. 

against  a  stranger.  34  ;  Baxter  v.  Taylor,  4  B.  &  Adol.  72  ; 

(/i)  Seei/o.s/.-(7?f7  V.  P/ii?/Ji;-?,  3Exch.  168  ;  Mrlrojiolitan  Associatio^i  v.  Fetch,  5  C.  B., 

Toicles  Y.  MlUcr,  3  Taunt.  137.  N.  S.   504  ;  Cooper  v.  Crablrce,  20  Gh.  D. 

(i)  May  V.  Footner,  5  E.   &  B.  505  ;  25  589  ;  45  L.  T.  587. 

L.  J.,  Q.  B.  32.  («)  Mianford  v.   Oxford,    Worcester,   6;c. 

(/)  Evelyn  v.  Faddish,  Holt,  643.  Fail.  Co.,  1  H.  &  N.  34. 
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Chap.  XIX. — Landlord  (or  Tenant)  and  Third  Persons. 


Ch.XIX.s.  1.  tion  of  that  part  and  hindering  persons  from  passing  to  the  premises 
b^iceen'ifand-  ^^^^  Unloading  boats  thereon,  is  not  an  injury  to  the  reversion  (o). 
lord  raid  Third  ^But  a  permanent   obstruction  of  a  way  in  denial  of   the  rio-ht  is 

Persons.  ,     ,    ^  .  "^  .  ° 

an  injury  to   the    reversioner  (^;).      The  reversioner   may   sue  for 

Injuries  ^^uy  injury  done  to  his  house  by  the  defendant's  neglect  to  scour  a 

Landlordmay  watercourse  in  an  adjoining  close,  whereby  the  watercourse  was 
Person.  obstructed,  and  the  water  thrown  back  from  the  course  into  the  house, 

doing  damage  to  it  thereby  {q)  ;  or  for  an  injury  done  to  it  by  mining 
under  it  (r),  or  by  raising  the  pavement  so  much  in  front  of  it  as  to 
block  up  the  entrance  and  the  lower  windows  of  it  (s)  :  or  the  erection 
of  a  wall,  whereby  his  lights  are  obstructed  [t)  :  or  for  the  erection 
on  the  defendant's  house  of  eaves  and  a  pipe  overhanging  and 
conducting  water  on  land  in  the  occupation  of  a  tenant  {>().  An 
action  is  maintainable  by  a  reversioner  against  the  siuweyor  of  a 
highway  for  cutting  away  part  of  a  bank  adjoining  a  public  road, 
though  the  premises  are  thereby  in  fact  improved,  as  the  removal  of 
any  part  of  the  land  is  an  injury  to  the  reversion  ix).  Where  a  lease 
reserves  a  limited  power  to  the  lessors  to  make  a  way  across  the  land 
for  certain  purposes ;  in  an  action  by  the  lessee  as  a  revisioner  for 
making  a  way  across  the  land  for  other  purposes  it  is  not  a  ground 
of  complaint  that  the  intention  of  the  defendants  was  to  use  the  way 
for  other  purposes  than  they  had  a  right  to  use  it ;  but  the  question 
is,  whether  at  the  time  it  was  made  it  had  become  necessary  or 
expedient  for  the  defendants  to  make  a  way  for  the  purposes  for 
which  they  were  entitled,  and  whether  the  road  made  was  a  proper 
road  for  that  purpose,  in  which  case  the  action  will  only  lie,  if  at  all, 
at  the  instance  of  the  tenant  in  possession  {y) .  The  statement  of 
claim  should  allege  the  injury  to  have  been  done  to  the  damage  of 
the  reversion,  or  at  least  state  an  injury  of  such  a  permanent  nature  as 
to  be  necessarily  injurious  to  the  reversion  (s). 

The  cause  of  action  does  not  accrue,  nor  the  Statute  of  Limitations 
begin  to  run,  until  actual  damage  is  sustained  {a). 


Cause  of 
Action  accrues 
when  Damage 
sustained. 


(o)  DolsoH  V.  Blackmore,  9  Q.  B.  991. 

I}))  Kidgillv.  Moor,  9  C.  B.  364  ;  1  L., 
M.  &  P.  131  ;  Hopu'ood  v.  Schojicid,  supra  ; 
see,  too,  Bell  V.  Midlmul  Mail.  Co.,  30  L.  J., 
C.  P.  273,  and  Palk  v.  Skinner,  18  Q.  B. 
568,  in  which  the  point  in  question  was 
apparently  assumed. 

[q)  Bell  V.  Twentyman,  1  Q.  B.  766  ; 
Taylor  v.  Stcndall,  7  Q.  B.  634 ;  3  D.  &  L. 
161. 

(r)  See  Maine  v.  Alderson,  4  Bing.  N.  C.- 
702 ;  Backhouse  v.  Bonomi,  9  H.  L.  Cas. 
503;  34  L.  J.,  Q.  B.  181. 

{■•<)  leader  v.  Moxon,  3  Wils.  461. 

{t)  Jesscr  V.  Gifford,  4  Bun-.  2141  ;  Shad- 
tccll  V.  Hutchinnon,  2  B.  &  Adol.  97  ;  Moo 
&  M.   350  ;    4  C.   &  P.  333  ;    Turner  v. 


Sheffield  and  Rotherham  Rail.  Co.,  10  M.  & 
W.  425  ;  Metropolitan  Association,  •.fc.  v. 
Fetch ,  5  C.  B.,  N.  S.  504. 

(«)  Txcker  v.  Newman,  11  A.  &  E.  40  ; 
52  E,.  R.  276  ;  Fay  v.  Frenticc,  1  C.  B. 
828  ;  Batti^hill  v.  Reed,  18  C.  B.  696  ;  25 
L.  J.,  C.  P.  290. 

{x)  Alston  V.  Scales,  9  Bing.  3. 

(y)  Furham  and  Sunderland  Rail.  Co.  v. 
Walker,  2  Q.  B.  940. 

{z)  Jackson  v.  Feskcd,  1  M.  &  S.  234  ; 
14  R.  R.  417  ;  Fobson  v.  Blackmore,  9 
Q.  B.  991  ;  Kidgill  v.  Moor,  9  C.  B.  364  ; 
1  L.,M.  &P.  131. 

(rt)  Backhouse  v.  Bonomi,  9  H.  L.  Cas. 
503  ;  34  L.  J.,  Q.  B.  181 ;  and  see  Farley, 
S;c.  Co.  V.  Mitchell,  11  App.  Cas.  127. 
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A  statement  of  claim  in  an  action  for  an  injmy  to  the  reversionary  Ch.XIX.  s.  i. 
interest  of  the  plaintiff  by  obstructing  ancient  lights,  is  sufficient  on  ^^f/^f/'^^f,;;;. 
demurrer  if  it  show  an  obstruction  which   may  operate  injuriously  lord  and  Third 

to  the    reversion,    either  by   its   being   of   a  permanent   character,  — ^ — 

or  by  its  operating  in  denial  of   the  right,  and  it  will  be  assumed  5j.fJo^°foj. 
to  have  been  so,  after  verdict  [h) .     A  nuisance  from  smoke  or  noise,  Permanent 
although  it  may  be  an  actionable  injury  to  the  tenant  in  possession, 
is  not  one  to  the  reversioner  (c),  as  it  is  only  a  temporary  nuisance 
and  one  which  may  cease  at  any  moment  {d).     But  where  a  nuisance 
is  in  its  nature  of  a  permanent  character,  and  will  continue  after  the 
expiration,  of  the  term  unless  removed,  and  specially  if  it  affect  any 
easement,  or  the  right  and  title  to  the  demised  premises,  the  rever- 
sioner may  sue,  the  pleadings  expressly  alleging  injury  to  his  rever- 
sionary interest.     The  measiu-e  of  damage  in  any  such  action  will  Measure  of 
be  so  much  as  the  jury  may  think  sufficient  to  compel  the  defendant     ^°^^S^- 
to  abate  the  nuisance ;   not   the  amount  of   the  diminution  of   the 
saleable  value  of  the  reversion  {e) . 

An  injunction  was   granted    at   the   suit  of   a   lessee   and   lessor  injunction 
respectively  of  a  public-house  to  restrain  an  electric  lighting  company  ^^''^^^^.* 
from  carrying  on  theii'  works  so  as  by  noise  and  vibration  to  interfere  Lighting  Co. 
with  the  enjoyment  of  the  lessee  and  to  cause  injury  to  the  structure 
of  the  premises  (/). 

As  regards  the  liability  of  landlords  to  third  persons,  it  may  be  Liability  of 
taken  as  a  general  rule  that  the  tenant  and  not  the  landlord  is  liable  Third 
to  third  persons  for  any  accident  or  injury  occasioned  to  them  by  the  Persons, 
premises  being  in  a  dangerous  condition,  and  the  only  exceptions  to  zhrrpoo'i 
this  rule  appear  to  arise  when  the  landlord  has  either  (1)  contracted  -S/'fur^-y  Co. 
with  the  tenant  to  repair,  or  (2)  when  he  has  let  the  premises  in  a 
ruinous  condition  {g),  or  (3)  when   he    has   expressly   licensed   the 
tenant  to  do  acts  amounting  to  a  nuisance  (A).     It  is  quite  clear  and  Staircase, 
well  settled  that  apart  from  contract  there  is  no  duty  upon  the  owner 
of  an  unfurnished  house  as  between  him  and  his  tenant  to  see  that 
the  house  is  let  to  the  tenant  in  a  safe  condition  at  the  commencement 
of  the  term ;  and  if  the  tenant,  or  the  customer  or  guest  or  employe  of 
the  tenant  suffer  injury  from  the  unsafe  state  of  the  house,  no  action 
for  negligence  will  lie  against  the  owner  («) . 

(b)  Metropolitan  Association,  6;c.  v.  Fetch,  Ch.  216  ;  72  L.  T.  34  ;  43  "W.  R.  238  ;  12 
5  C.  B.,  N.  S.  504.  E.  112-0.  A. 

(c)  Simpson  v.  Savage,  1  C.  B.,  N.  S.  {g)  Nelson  v.  liverpool  Brewery  Co.,  2 
347;  Mumford  v.  Oxford,  Worcester  and  C.  P.  D.  311;  46  L.  J.,  C.  P.  675;  25 
Wolverhampton  Rail.  Co.,  1  H.  &  N.  34.  W.  E.  877. 

(d)  See  per  Jessel,  M.E., /o«es  V.  Chap-  {h)  White  v.  Jameson,  L.  E.,  18  Eq. 
jkU,  L.  E.,  20  Eq.  539.  303  ;   Chauntler  v.  Robinson,  4  Exch.  163. 

{e)  Battishillv.  Eced,  18  C.  B.  696;  25  (i)  Lane  v.    Cox,   [1897]   1  Q.  B.  415; 

L.  J.,  C.  P.  290.  66  L.  J.,  Q,.  B.    193  ;  76  L.   T.    135  ;  45 

(/)  Shclfer  v.   City  of  London   Electric  W.    E.    261 — C.A.      In    this    case    the 

Lighting  Co.,  [1895]  1  Oh.  287;  64  L.  J.,  tenancy   was  weekly,  the  staircase  was 
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Cn.XIX.s.  1. 

Tdghts,  &;c., 
behveen  Lnnd- 
lord  and  'Third 

JPcraoiis. 


Letting 
Premises  witli 
Nuisance. 
Todd  V. 
Flight. 


Liability  of 
Landlord  in 
respect  of 
Premises 
occupied  by 
Tenant  from 
Year  to  Year. 


Weekly 
Tenant. 


When,  however,  the  property  of  the  landlord  is  let  by  him  in 
a  state  v/hich  is  a  nnisance,  and  he  is  himself  responsible  for  its 
being  in  such  a  state,  he  is  liable.  Therefore  where  the  defendant, 
who  was  the  owner  of  a  building  and  a  stack  of  chimneys  near  to 
a  building  of  the  plaintiff,  demised  them  when  the  chimneys  were 
known  to  him  to  be  ruinous  and  in  danger  of  falling  upon  the  build- 
ing of  the  plaintiff,  and  kept  and  maintained  them  in  such  ruinous 
state  until  they  fell  upon  the  plaintiff's  building,  which  they  did 
during  the  occupation  of  the  tenant  under  such  demise,  from  no 
default  of  such  tenant,  but  by  the  laws  of  nature  : — it  was  held,  that 
an  action  for  tlie  injury  the  plaintiff  had  sustained  from  the  fall  of 
the  chimnej^s  would  lie  against  the  defendant,  though  he  was  not 
the  occupier  at  the  time  of  the  fall  (Ji).  If  the  landlord  remains 
liable  for  repau'S  to  the  demised  premises,  that  is  evidence  of  his 
continuing  the  nuisance  (/),  the  fact,  on  the  other  hand,  of  the 
tenant  being  bound  to  repair  being  almost  conclusive  evidence  that 
the  landlord  is  not  liable  {m).  An  action  lies  against  the  landlord  of 
a  house,  who  employs  workmen  and  superintends  repairs,  though 
the  lessee  pays  for  them,  for  a  nuisance  occasioned  by  the  negligence 
of  the  workmen  (;;).  A  person  who  lets  premises  with  a  nuisance 
upon  them,  and  subsequently  receives  rent,  is  liable  for  the  con- 
tinuance of  the  nuisance  (o)  ;  and  so  if  he  re-lets  them  after  the  user 
of  the  buildings  has  created  a  nuisance,  or  if  he  has  undertaken  the 
cleansing  and  has  not  performed  it  {j)). 

Where  a  nuisance  of  a  permanent  character  is  created  on  land 
in  the  occupation  of  a  tenant  from  year  to  year,  the  reversioner  is 
liable  for  damage  caused  by  it,  if  it  is  shown  that  since  the  creation 
of  the  nuisance  and  before  the  damage  he  renewed  the  tenancy.  It 
has  indeed  been  held  that  when  a  landlord  might  have  given  notice 
to  quit  and  did  not,  such  continuing  of  the  tenancy  is  equivalent 
to  a  re-letting  {q).  This,  however,  is  distinctly  dissented  from  in 
the  undelivered  judgment  of  the  Exchequer  Chamber  in  Gandij  v. 
Jubher  {r),  which  would  appear  to  be  good  law,  although  not  techni- 
cally a  decision  of  the  Court  of  Error,  and  is  applicable  to  the  case 
of  a  weekly  tenancy  (s)  as  well  as  to  that  of  other  tenancies,  and  the 


unsound,  and  the  person  injui'od  was  a 
workman  who  came  on  the  premises  at 
the  request  of  the  tenant  to  move  some 
furniture. 

Copp  V.  Aldrulge,  11  T.  L.  E.  411^  per 
Lord  Russell,  C.J.,  is  to  the  same  effect. 

(A)  Toddy.  Flight,  9  C.  B.,  N.  S.  377  ; 
30  L.  J.,  C.  P.  21;  Gandy-w.  Juhhcr,  5 
B.  &  S.  78  ;  33  L.  J.,  Q.  B.  1.51. 

{I)  Trclly  V.  Bivkmore,  L.  II.,  8  C.  P. 
401 ;  28  L.  T.  701 ;  21  W.  K.  733  ;  Givin- 
nelly.  Earner,  L.  E,.,  10  C.  P.  658;  32 
L.  T.   835 ;  see,  too,  Toync  v.  Itogcrs,   2 


II.  Bl.  349. 

{m)  Gwinnell  v.  Earner,  supra. 

(h)  Leslie  v.  Pounds,  4  Taunt.  649  ;  13 
E.  R.  718. 

{o)  Eosewcll  V.  Prior,  2  Salk.  460  ;  Todd 
V.  Flight  and  Gandy  v.  Jabber,  supra. 

{p)  liich  V.  Basterfield,  4  C.  B.  805. 

Xq)  Gandy  v.  Juhber,  5  B.  &  S.  78 ;  33 
L.  J.,  Q.  B.  151  ;  Barthtt  v.  Baher,  3 
H.  &  C.  153  ;  34  L.  J.,  Ex.  11 ;  Rex  v. 
Pcdlcy,  1  A.  &  E.  822. 

(/•)  Gandy  v.  Jabber,  9  B.  &  S.  15,  n. 

(.s)  Boivcn  V.  Anderson,   [1894]   1  Q.  B. 
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question  is  whetlier  the  accident  was  caused  Iby  a  structural  defect  Ch.XIX.  s.  l. 
existing  at  the  time  of  tlie  original  lettino^ — in  wliicli  case  the  land-    JUffhts,  ^-c, 

,  ..  „  ,  .  ,     between  LancC- 

lord  would  he  liahle — or  hy  the  negligence  of  the  tenant,  in  which  lord  and  Third 
case  the  tenant  would  be  liable.  ^^_- — 


Where  a  weekly  tenant  used  a  house  as  a  brothel,  and  the  landlord  Conviction  of 
received  an   additional  rent  by  reason  of   its  occupation   for   such  ^^^^  of  Pre*^^ 
purpose,  the  latter,  it  was  held,  could  not  be  convicted  for  keeping  mises  as 
such  a  house  merely  because,  having  notice  of  the  use  the  house  was 
I)ut  to,  he  abstained  from  giving  his  tenant  notice  to  quit  (if) ;  but 
this  state  of  the  law  is  altered  by  the  Criminal  Law  Amendment  Act, 
1885,  by  sect.  13  of  which  the  landlord  is  expressly  made  liable  in 
such  a  case. 

A  landlord  may  be  liable  for  the  continuance  of  a  nuisance  in  Continuance 
erecting  a  building,  though  he  has  no  right  to  enter  upon  the  land  ^^^^^"sance. 
and  remove  it  {it)  ;  but  he  is  not  liable  in  respect  of  a  new  nuisance  party  in  ° 
created  by  his  tenant  during  the  term  if  he  bought  the  reversion  P^^ssession. 
during  the  tenancy  (,i'). 

Although  the  owner  of  property  may,  when  he  himself  occupies,  be 
responsible  for  injuries  arising  from  acts  done  upon  that  property  by 
persons  who  are  there  by  his  j)ermission,  though  not  strictly  his 
agents  or  servants,  such  liability  attaches  only  upon  parties  in  actual 
possession  [y).  Where,  therefore,  an  action  was  brought  by  an 
adjoining  owner  againt  A.,  the  owner  of  premises,  for  a  nuisance 
from  the  smoke  of  a  chimney,  on  the  ground  that  A.,  having  erected 
the  chimney,  and  let  the  premises  with  the  chimney  so  erected,  had 
impliedly  authorized  the  lighting  of  a  fire  therein,  it  was  held,  that 
the  action  would  not  lie  ;  and  it  was  further  held,  that  as  the  premises 
were  in  the  occupation  of  B.,  a  tenant  at  the  time  the  fires  were 
lighted,  A.  was  entitled  to  a  verdict  on  a  plea  of  "  not  possessed,"  the 
allegation  as  to  possession  having  reference  to  the  time  when  the 
nuisance  complained  of  was  committed,  and  not  to  the  time  at  which 
the  chimneys  were  erected  (;:) . 

The  fact  of  an  assignment  of  the  reversion  will  not  necessarily  Effect  of 
relieve  a  landlord  of  his  liability  for  the  continuance  of  a  nuisance  Assignment 
originally  caused  by  him,  for  before  the  assignment  he  v/as  answerable 
for  all  the  consequential  damages :  and  it  is  not  in  his  power  to  dis- 

164  ;  42  W.  E.  236  ;  10  E.  47,  where  see  [x)  Rex  v.  redleij,  1  A.  &  E.  822 ;  see, 

explanation  by  "Wills,  J.,  of  Sandford  t.  too,    Saxhij  t.   Manchester,    Sheffield    and 

Clarke,  21   Q.  B.   D.  398  ;  59  L.  T.  227  ;  Lincolnshire  Rail.  Co.,  L.  E.,  4  C.  P.  198  • 

37  W.  E.  28,  per  Wills  and  Grantham,  .JJ.,  38  L.  J.,  C.  P.  153. 

so  far  as  proceeding  on  the  assumption  ,  \   P'^J          Ti    f  •/?  7  7    d   r     V     "qq  • 

that  no  notice  is  necessary  to  determine  a  t,    ?■    ''"' r     j       ^  j^^"^  \i  t7- " .         ■!,.,' 

weekly  tenancy  Recdie  Y.London  and  Aorih  Western  Rati. 

(0  iv^.  y.  IJarrett,  32  L.  J.,  M.  C.  36  ;       g-  .l,^"^^^'.  P"^ '   (^^'^""f''  ^■^f'>f"\ 

Reg'.Y.  htannard,  33   L.  J.,   M.  C.   61  ;   1  ^^-    ^f      ^''IZ  ^-J''''^''   "<  ^'^f^^^ 

T    •  1.  c  o         n  r<   oin     -l  -t  ■    c  T3    c  a  Chariti/,  I  ih.  &  K.  697  ;  28  L.  J.,  O.  B 

JLeigh  &  Cave,  C.  C.  349,  cued  m  5  B.  &  S.  oi- .  oq  id    "iQ  "•>  ^-  ^^ 

83,  per  Compton,  J.  -      ,  _         .      . 

{u)  Thompson  v.  Gibson,  7  M.  &  W.  450.  {:)  Rich  v.  Bastcrjicid,  4  C.  B.  783. 
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Cn.  XIX.  s.  1.  charge  himself  hj  granting  it  over,  though  the  action  may  he  hrought 
Eights,  %€.,    fio-ainst  tlio  assignee  (a). 

hetiveen  Land-      "  . 

lord  and  Third      Altlioiigh  where  a  nuisance  is  caused  hy  the  act  of  a  tenant,  the 

Persons.  °  -^  ' 


landlord  is  not  usually  liable,  yet  if  the  act  is  one  expressly  contem- 

Nuisanee  "^    l)lated  in  and  authorized  by  the  lease  the  landlord  may  be  liable  for 

contemplated    any  injary  caused  thereby  ih),  although  the   tenant  if  sued  miffht 
by  Lease.  ^  -,\  ,      ,^  i-/\ 

nave  no  defence  to  the  action  (c). 


Sect.  2. — Rights  and  Liabilities  between  Tenants  and  Third 
Persons. 

Right  of  In  almost  all  cases  it  is  the  person  in  occupation  of  land  and  pre- 

^r'^lniiiry  to^  mises  who  is  prima  facie  entitled  to  maintain  an  action  for  an  injury 
demised  done  to  the  property,  even  where  the  wrongful  act  has  also  injured 

the  person  entitled  to  the  reversion  so  as  to  allow  him  also  to  sue. 
And  it  may  be  sufficient  that  the  tenant  has  a  right  only  let  to  him 
and  no  property  in  the  soil ;  for  example,  where  the  plaintiff  was 
entitled,  imder  a  lease  fi'om  the  Crown,  to  the  sole  right  of  digging 
lead  in  a  certain  district,  to  the  soil  of  which  she  had  no  right,  and 
let  to  another  all  her  right  so  to  dig  during  her  term ;  it  was  held, 
that  an  action  might  be  maintained  against  a  person  who  wrongfully 
took  the  lead  {d).  Indeed,  an  action  may  be  brought  by  a  tenant 
against  a  wrongdoer,  although  the  tenant  has  no  legal  title  other  than 
actual  'possession ;  therefore,  a  person  in  possession  of  glebe  land 
under  a  lease,  void  by  reason  of  the  rector's  non-residence,  may  yet 
maintain  an  action  against  a  trespasser  (e).  A  lessee  for  years,  after 
his  lease  is  expired,  may  also  maintain  an  action  for  a  trespass  on  the 
land  before  his  lease  was  ended  (/) .  But  where  a  tenant's  interest  is 
determined,  as,  for  instance,  by  the  death  of  a  tenant  for  life,  under 
whom  he  holds,  and  he  is  then  absent  from  the  premises,  and  does  no 
act  indicating  an  intention  to  remain  in  possession,  he  is  to  be  pre- 
sumed to  be  out  of  possession,  and  therefore  cannot  sue  (g). 
Lessee  cannot  A  lessce  before  entry  has  only  an  interesse  termini  (h) ,  and  cannot 
pass^befor^^"  I'^i^'ii^^^^i^  ^^  action  for  a  trespass  (?').  Therefore,  where  a  lease  was 
Entry.  made  by  way  of  mortgage,  to  hold  from   henceforth,  subject  to  a 

proviso  that  on  non-payment  of  the  money  on  a  certain  day,  the 
mortgagee  might  enter,  he  cannot  maintain  trespass  for  an  entry 
made  by  a  stranger  before  that  day  (/.•) . 

(«)  Bull,  N.  P.  71.                         .  2G8. 

il>)  Harris  v.  James,  45  L.   J.,   Q.  B.  (/)  Bro.  Tresp.  456  ;  2  RoU.  Abr.  551, 

544  ;  35  L.  T.  240  (lime  quarry  worked  by  1.  46 ;  i:ve/i/n  v.  Raddkh,  Holt,  N.  P.  C.  543. 

blasting).  [g)  Brown  v.  Kotlcy,  3  Exch.  219. 

{r)   JFAifc  V. /rt/)i«o»,  L.  R.,  18  Eq.  303  ;  (A)  Zowe  v.  iZow,  5  Exch.  553. 

22  W.  R.  761.  (0  Co.  Lit.  296  b  ;  Com.  Dig.  Trespass, 

(d)  llarkcr  v.  Birkbcck,  3  Burr.   1503  ;  B.  1,  2  ;  Harrison  v.  Blackburn,  17  C.  B., 

Taylor  v.  Eastivood,  1  East,  212.  N.  S.  678,  691. 

{e)  Graham  v.  Feat,  1  East,  244  ;  6  R.  R.  (/.)    Wheeler  v.  Montefiore,  2  Q.  B.  133  ; 
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A  lessee  for  life  or  years  of  land  has  no  property  iu  tlie  trees  Ch.XIX.s.  2. 
growing  on  the  land(/).     Therefore,  if  a  stranger   cut  down  any    ^'-/^'/^^'J^^-' 
trees,  the  lessee  may  sue  for  damages  for  the  trespass,  and  perhaps    Tenants  and 

for  the  loss  of  shade  from  the  trees,  but  he  cannot  recover  damages  _L — '. '. 

for  their  value,  because  the  property  of  them  is  in  the  reversioner  {in) .  Trees. 

It  is  the  duty  of  the  tenant  and  not  of  the  landlord,  in  the  absence  Liability  of 
of  special  circumstances,  to  see  that  fences  are  in  repair,  so  that  cattle  ^1^^^^^°^ 
cannot  stray  on  the  land  of  others  {n) .  Fences  ,- 

A  person  who  rents  the  minerals  under  the  land  of  another  with  a  of  shaft ; 
licence  to  make  a  shaft  into  if",  is,  in  the  absence  of  any  stipulation  to 
the  contrary,  under  a  legal  obligation  to  the  owner  of  the  surface  soil 
to  fence  the  shaft  so  as  to  prevent  it  from  being  a  source  of  danger  to 
persons  or  cattle  who  may  be  rightfully  upon  it  (0). 

When  any  injury  is  caused  to  third  persons  by  the  state  of  the  for  Nuisances 
premises,  it  is  always  prima  facie  the  tenant  who  is  liable  {])).  For  ^^ays,  &c. ; 
instance,  it  is  the  duty  of  the  occupier  (not  of  his  landlord  {q))  of  a 
house,  having  an  area  fronting  the  public  street,  so  to  fence  it  as  to 
make  it  safe  to  passengers ;  and  it  is  no  defence  to  an  action  against 
him  for  neglecting  to  do  so,  whereby  the  plaintiff  fell  down  into  the 
area  and  was  hurt,  that  when  he  took  possession  of  the  house,  and  as 
long  back  as  could  be  remembered,  the  area  was  in  the  same  open 
state  as  when  the  accident  happened  (r) .  The  occupier  is  bound  to 
see  that  his  drains  are  in  order  (5).  Again,  the  occupier  of  land  is 
bound  to  fence  off  any  hole  or  area  upon  it  which  adjoins  or  is  near 
to  a  highway,  and  is  prima  facie  liable  for  any  damage  arising  from 
his  neglecting  to  do  so  (/).  If  a  grating  on  a  pubhc  footway  is 
broken,  the  occupier  is  prima  facie  bound  to  repaii-  it  {11). 

The  question  of  the  civil   liability   of    an   occupier   for   damage  forBaAed 
caused  by  a  barbed   wire   fence  on   his   land   is   doubtful,   but   it 
is  submitted  that  if  the  fence  abut  on  a  public  way,  the  occupier  of  the 
land  is  civilly  liable  to  persons  using  the  way  (.r),  as  well  as  criminally 
under  the  Barbed  Wire  Act,  1893  (56  &  67  Vict.  c.  32). 

Turner  v.    Cameron   Coalbrook,   ^-c.    Co.,   5  2  E,.  R.  397  ;  RmseU  v.  Shcnton,  3  Q.  B. 

Exch.  932.     See,  too,  LxtchJieU  v.  Meady,  449  ;    Rich   v.  Bastcrjicid,   4  C.   B.   783  ; 

5  Exch.  939.  Bishop  v.  Bedford  Charity,  1  E.  &  E.  697  : 

(0  Ante,  Ch.  XVI.,  Sect.  7  (b).  28  L.  J.,  Q.  B.  215  ;  29  Id.  53. 

(;»)  Esp.  N.  P.  284  ;  4  Co.  E..  82  a.  (?')   Coupland  v.   Hardingham,  3  Camp. 

\n)   Chcctham  v.  Hampson,  4  T.  R.  318  ;  398  :   14  R.  R.  764  ;  cited  9  C.  B.  417. 

2  R.  R.  397.  («)  Russell  y.  Shcnton,  3  Q.  B.  449. 

(o)   Groiicott,   app.,   Williams,  resp.,  on  {t)  Barnes  v.    Ward,  3  C.   &  K.   661  ; 

casestatedbyDeputyCounty  Court  Judge,  9  C.  B.   392;  Badlcy  \.  Taylor,  L.  R.,  1 

4  B.  &  S.  149  ;   32  L.  J.,  Q.  B.  239.  C.  P.  53  ;  Indermaur  v.  Barnes,  Id.  274. 

ij))  Rerj.  V.  Watts,  1  Salk.  357  ;  Cheetham  {u)   Gandy  v.  Jiibber,  5  B.  &  S.  78,  485  ; 

V.  Hammon,  4  T.  R.  318  ;  2  R.  R.  397.  31  L.  J.,  Q.  B.  151 ;  cited  L.  R.,  4  C.  P. 

See,  too,  Rich  v.  Bastcrjicid,  4  C.  B.  783  ;  202.     See,  too,  Daniels  v.  Potter,  4  C.  &  P. 

Chauntlcr  v.  Robinson,  4  Exch.  163.  262  ;  Abbott  v.  Macjie,  2  H.  &  C.  744  ;   33 

As  to   duties   and  liabilities  of   occu-  L.  J.,  Ex.  117;  Givinnell  y.  Earner,  li.'R., 

piers  of  adjoining  premises  for  nuisances  10  C.  P.  658. 

from  defective  drains,  &c.,  see  Humphries  {x)  So  held  in  the  Scotch  case  of  Elgin 

V.  Cousins,  L.  R.,  2  P.  C.  D.  239.  County  Road  Trustees  v.  Jones,  14  Rettie, 

[q)  Cheetham  v.  Sampson,  4  T.  R.  318  ;  48.    In  Dixon's  Law  of  the  Farm,  5th  cd., 
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CHAr.  XIX. — Landlord  (or  Tenant)  and  Third  Persons. 


Cn.  XIX.  s.  2.  The  occupier  of  a  house  is  prima  facie  liable  for  an  injury  sustained 
'^'t'cuvcm''  ^y  ^  person  from  the  want  of  repair  of  the  covering  to  a  cellar  (//),  as 
Tenants  and  he  IS  SO,  even  on  criminal  process,  where  a  public  nuisance  is  caused 
by  a  ruinous  house  (;:) ,  The  tenant  in  actual  occupation  may  also  be 
liable  for  the  acts  of  persons  who  are  on  the  property  by  his 
permission,  though  they  are  not  strictly  his  agents  or  servants  {a). 


Non-repair 
of  CeUar. 


Sect.   3. — Remedy  hi/  Injunction. 

In  addition  to  the  right  to  damages,  which  has  been  treated  of  in 
this  chapter,  there  are  many  cases  in  which  the  parties  aggrieved  may 
obtain  an  injunction,  but  it  is  not  usual  to  grant  injunctions  except 
in  cases  where  the  injury  is  of  a  permanent  and  irreparable  nature  {b)  ; 
and  if  the  applicant  be  a  tenant,  the  injunction  is  usually  limited  in 
dm-ation  to  the  length  of  the  tenant's  interest  in  the  property  (c). 
An  interlocutory  injunction  may  be  obtained  on  application  made  at 
any  stage  of  an  action,  and  either  ex  parte  or  after  notice,  if  the 
applicant  be  the  plaintiff  in  the  action;  if  any  other  party  apply, 
notice  must  be  given  to  the  plaintiff,  and  the  application  cannot  be 
made  until  after  appearance  by  the  party  applying  ((/). 


at  p.  81,  analogous  cases  are  examined, 
and  the  opinion  expressed  that  there  is  a 
liability  to  neighbours  generally. 

(y)  I'ayne  v.  Rogers,  2  H.  Blac.  349  ; 
3  R.  E.  415  ;  Tennant  v.  Golding,  1  Salk. 
21,  360,  770. 

{z)  Reg.  V.  Waits,  1  Salk.  357. 

(«)  Rich  V.  Bastcrfiehl,  4  C.  B.  783  ;  per 
Eolfc,  B.,  inx  Reedie  v.  London  and  North 


Western  Rail.  Co.,  4  Excb.  244  ;  Bishop  v. 
Trustees  of  Bedford  Chariti/,  1  E.  &  E.  G97  ; 
28  L.  J.,  Q.  B.  215;  29  Id.  53. 

(b)  Story's  Eq.  Jur.,  sect.  925. 

(r)  Simper  v.  Foley,  2  Johns.  &  H.  555  ; 
5  L.  T.  669. 

lyd)  Jud.  Act,  1873,  s.  15  (8)  ;  R.  S.  C, 
Ord.  LII.  r.  4. 
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Sect.  1. — Dcliveri/  of  Possession,  8fc.,  at  end  of  Tenancy. 

The  ordinary  rule  is,  that  tbe  tenant  must,  on  tlie  expii\ation  or  Tenant  must 
sooner  determination  of  his  tenancy,  deliver  ui)  to  his  landlord  the  ^^^^^^^  "P  the 

'^ '  _       •■-  ^  premises  with. 

peaceable  and  quiet  possession  of  the  demised  premises,  and  every  all  Erections, 
part  thereof  (f/),  together  with  all  erections,  buildings,  improvements, 
and  fixtures,  which  he  is  not  entitled  to  remove ;  and  the  growing 
crops  of  every  description.  To  this  rule,  however,  there  are  important 
exceptions.  Fh^st,  there  may  be  some  stipulation  in  the  lease  to  the 
contrary  {h) .  Secondly,  there  may  be  a  custom  of  the  country  for 
the  tenant  to  hold  over  any  part  of  the  demised  premises,  or  to  take 
crops  (c) .  Thhdly,  the  tenant  of  a  deceased  tenant  for  life  is 
entitled  to  emblements  or  to  a  prolongation  of  his  term  in  lieu 
thereof  {d). 

If  the  tenant  hold  over  without  objection  after  the  expiration  of  Tenancy  on 
his  term,  he  becomes  a  tenant  on  sufferance  (see  ante,  p.  258)  ;  and 
while  he  continues  such  tenant  it  seems  that  he  may  remove  such 
fixtures,  &c.,  as  he  was  entitled  to  remove  during  his  original 
tenancy ;  but  it  is  extremely  dangerous  to  delay  such  removal  until 
after  his  term  expires  {e) . 


Sufferance. 


(«)  Post,  Sect.  2  (a). 

[b)  Hyatt  V.  Griffiths,  17  Q.  B.  505  ; 
Newson  v.  Smythies,  1  F.  &  F.  477  ;  3  H. 
&  N.  840  ;  28  L.  J,,  Ex.  97. 


((•)  See  post,  Sect.  4  (a)  (b). 

{(l)  Post,  Sect.  3. 

{c)  Ante,  Ch.  XVI.,  Sect.  8. 
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Chap.  XX. — Rights  on  Cesser  of  Tenancy. 


Ch.  XX.  s.  1. 

TotanVs  Butt/ 
at  Old  of 
Tenancy. 

Ejectment  of 
Sub- tenant. 
Henderson  v. 
Squire. 

Delivery  of 

Complete 

Possession. 


Power  of 
Landlord  to 
Break  in. 


Damages  for 
Assault,  &c. 
Beddall  v. 
Maitland. 


If  the  tenant  has  let  the  whole  or  any  part  of  the  premises  to  a 
sub-tenant,  who  is  in  possession  at  the  time  of  the  determination  of 
the  term,  he  must  get  him  out,  for  otherwise  he  will  not  be  in  a 
situation  to  render  that  complete  possession  to  which  the  landlord  is 
entitled  (./').  If  he  omit  to  do  so,  the  landlord  may  maintain  an 
action  against  him  for  not  having  quitted  and  delivered  up  possession 
at  the  end  of  the  term,  and  may  recover  in  such  action,  as  special 
damage,  the  costs  of  an  ejectment  against  the  sub-tenant  (^).  The 
landlord  is  also  entitled  to  recover  against  him  the  reasonable 
damages  and  costs  sustained  by  him  in  an  action  at  the  suit  of  a 
party  to  whom  he  had  contracted  to  let  the  premises,  but  to  whom 
the  tenant's  wrongful  act  had  prevented  him  from  delivering 
possession  (Ji). 

A  landlord  breaking  into  premises  by  force  at  the  end  of  the  term 
renders  himself  liable  to  an  indictment  under  the  statutes  relating  to 
forcible  entry  (/)  ;  but  these  statutes  give  no  civil  remedy,  and  there 
has  been  much  difference  of  opinion  on  the  point  whether  the  tenant 
can  recover  any  and  what  damages  for  a  forcible  entry  so  indictable. 
In  Neidon  v.  IlarJand  {k)  it  was  held  that  the  landlord  could  not 
acquire  lawful  possession  by  a  forcible  entry  after  the  expiration  of 
the  term,  and  that,  therefore,  an  assault  and  expulsion  could  not  be 
justified.  But  Nenion  v.  Harland,  though  never  expressly  overruled  (/) , 
has  been  repeatedly  questioned  {m).  In  Beddall  v.  Maitland  {n),  how- 
ever— which  was  not  a  landlord  and  tenant  case, — Fry,  J.,  observed 
that  Ncidon  v.  Harland  "  settled  the  law  on  the  subject,"  and  laid 
down  that  although  damages  cannot  be  recovered  merely  for  the  evic- 
tion, they  can  be  recovered  for  an  independent  wrong  committed  in 
the  course  of  the  eviction,  such  as  an  assault  or  an  injury  to  furni- 
ture ;  and  the  law  appears  to  be  that  a  lessor,  at  the  determination  of 
the  term,  may  enter  forcibly  into  possession  of  the  demised  premises, 
and  after  civilly  requesting  the  tenant  to  depart,  may,  in  case  of  his 
refusal  or  neglect  to  comply  with  such  request,  gently  lay  hands 
upon  him  to  turn  or  push  him  out ;  and  in  case  of  any  resistance 
on  his  part,  may  use  such  force  and  violence  as  may  be  necessary  to 


(/)  Eardmg  v.  Crethorn  (1793),  1  Esp. 
67  ;  5  R.  R.  719  ;  Ibbs  v.  IlicJumhon,  9  A. 
&  E.  849. 

{g)  Henderson  v.  Squire  (1869),  L.  R.,  4 
Q.  B.  170  ;  38  L.  J.,  Q.  B.  73  ;  19  L.  J. 
601. 

[h)  Bramlcy  v.  Chesterton,  2  C.  B.,  N.  S. 
592  ;  27  L.  J.,  C.  P.  23. 

(i)  See  post,  Ch.  XXIII.,  Sect.  4  ; 
Taunton  v.  Costar,  7  T.  R.  431  ;  4  R.  R. 
481. 

{);)  Newton  v.  Harland,  1  M.  &  G.  644, 
per    Tindal,    C.J.,    and   Bosanquet    and 


Erskinc,  JJ.  (diss.),  Coltman,  J.  Tliis 
case  was  tried  three  times. 

(/)  Smith,  L.  &T.  331. 

(m)  Harvey  v.  Bridges,  14  M.  &  W.  437 
—442  ;  3  D.'  &  L.  60  ;  1  Exch.  2C1  ;  Jones 
V.  Chapman  (in  error),  2  Exch.  803,  821  ; 
Davis  T.  Burrcll,  10  C.  B.  821,  825  ; 
FoUcn  V.  Breicer,  7  C.  B.,  N.  S.  371  ; 
AppMon  V.  Murray,  8  W.  R.  653  ;  1  Sm. 
L.  C,  notes  to  Taylor  v.  Cole. 

()>)  Beddall  V.  Maitland  (1881),  17  Ch. 
D.  174  ;  50  L.  J.,  Ch,  401  ;  44  L.  T.  248  ; 
29  W.  R.  484,  per  Fry,  J. 


Sect.  1. — Tenant's  Duty  at  End  of  Tenancy.  801 

overcome  such  resistance  (but  no  more),  and  so  expel  tlie  tenant  from  Ch.  XX.  s.  i. 
the  possession  without  being  liable  to  an  action  of  trespass  quare  ^'Zt'end'^f''' 
clausum  fregit,  or  for  assault,  at  the  suit  of  the  tenant ;  although  he       Tenancy. 
may  have  made  himself  liable  to  an  indictment  for  a  forcible  entry  (o). 
But  excess  of  violence  must  be  avoided,  and  that  creates  the  principal 
difficulty  and  danger  in  proceeding  to  expel  a  tenant  in  the  manner 
above  mentioned,  and  often  renders  it  more  advisable  to  proceed  by 
action  of  ejectment  {j)). 

In  Jones  v.  Folct/,  the  plaintiff  had  wrongfully  refused  to  give  up  No  Action  for 
possession  of  a  cottage  at  the  end  of  his  tenancy.     The  defendant,  Furniture  by 
about  two  months  afterwards,  in  view  of  rebuilding  the  cottage,  had  ^^^if  °* 
the  roof  removed,  whereby  the  plaintiff's  furniture  was  unavoidably  House, 
injured.    It  was  held,  that  although  the  defendant  had  (before  having  •^<'«^«  v-  Foley. 
the  roof  removed)  obtained  a  warrant  for  delivery  of  possession  within 
twenty-one  days,  under  the  Small  Tenements  Eecovery  Act,  1838 
(1  &  2  Yict.  c.  74),  (see  post,  Ch.  XXII.,  s.  4),  and  such  twenty-one 
days  had  not  expired,  no  action  was  maintainable  for  the  damage 
thus  done  {q). 

A  proviso  for  re-entry,  so  fi^amed  as  expressly  to  justify  the  lessor,  Forcible 
on  breach  of  any  of  the  covenants,  in  forcibly  resuming  possession  Landlo^S. 
of  the  premises  and  expelling  the  tenant,  which  had  long  passed 
without  objection  (r),  has  been  said  by  Fry,  J.,  to  be  void  as  autho- 
rizing a  forcible  entry  in  contravention  of  the  statutes  (s). 

Where  a  landlord  having,  in  respect   of  a  breach  of   covenant.  Forcible  Ee- 
entered  his  tenant's  premises  in  his  absence,  and  put  locks  on  the  ^'enant?' 
doors,  and  the  tenant  on  his  return  broke  the  locks,  it  was  ruled  at 
Nisi  Prius  that  the   landlord,  being  lawfully  in  possession  of  the 
premises,  might  justify  giving   his   tenant  into  custody  imder  the 
MetropoHtan  Pohce  Act  (2  &  3  Yict.  c.  47),  ss.  54,  66  [t). 

Encroachments  made  by  a  tenant  from  the  adjoining  waste,  dming  Encroach- 
the  term,  are  prima  facie  for  the  benefit  of  the  tenant  during  the  ^asteby 
term,  and  aftericards  of  hk  'landlord,  unless  it  appear  by  some  evidence  J^^^^^^^^^ 
that  the  tenant  at  the  time  they  were  made  intended  them  for  his  own  Landlord, 
exclusive  benefit,  and  not  to  hold  them  as  he  held  the  farm  to  which  f^jj^^^^  ^ 
they   were   adjacent  {u)  ;    and  the   consent   of  the  landlord   to   an  Bavks. 

(o)  Davison  v.    Wihon,  11  Q.   B.   890;  ID.  &  L.  928  ;  Milner  \.  Myers,WL.J ., 

Burling  v.  Read,  Id.  904.     ^ee  also  Broivnc  Q.  B.  1.57  ;  Acocks  v.  Phillips,  5  H.  &  N. 

V.    DaivsoH,    12   A.    &   E.    624;    Scott   v.  183;  Barry  v.  Glover,  10  Ir.  Com.  L.  R. 

Matthnv  Browne  %  Co.,  50  L.  T.  746.  113. 

(«)  Cole,  Eiec.  70,  71.     And  see  Smith,  (s)  Edwick  y.  Hawkes,   18  Ch.  D.  199; 

L.&T.  331.  50  L.   J.,    Ch.    577;  45   L.    T.    168;  29 

{cj)  Jones  V.  Foleij,  [1891]   1   Q.  B.  730  ;  W.  R.  914. 

60  L.  J.,  Q.  B.   464  ;  64  L.  T.  538  ;  39  (0  Davis  v.  Burrell,  10  C.  B.  821. 

"W.  E.  211 C.  A.  (")  I^oe  <i-  Leivis  v.  Recs,  6  C.  &  P.  610  ; 

(V)  See  e.g.  Eavanagh  v.  Gudge,  6  Scott,  Doc  d.    Earl  of  Dauraven  v.    Williams,   7 

N.  E.  508 ;  7  Id.  1025  ;  7  M.  '&  G.  316  ;  C.  &-  P.  322  ;  41  E.  E.  792  ;  Doc  d.  Har- 


L.T. 
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Chap.  XX. — Eights  on  Cesser  of  Tenancy. 


Cn.  XX.  s.  1.  encroacliment  will  not   ^ive  the  tenant  the  benefit  of  it  (.r).     The 

Ttfiiant's  Dnti/ 


at  Old  of 
Tcuanci/. 


Encroacli- 
ment on 
Landlord's 
adjoining' 
Land. 


Custody  of 
Lease. 


landlord  may  afterwards  maintain  ejectment  to  recover  possession  of 
them  with  or  without  the  other  premises  comprised  in  the  lease  (y) . 
The  covenants  to  repair,  &c.,  contained  in  the  lease  will  be  held  to 
extend,  by  implication,  to  the  encroachments  and  the  buildings 
thereon  (;:).  The  above-mentioned  presumption,  however,  holds  only 
as  between  the  tenant  and  his  landlord,  and  will  not  prevail  for  the 
landlord's  benefit  against  third  persons  {a).  A  conveyance  by  a 
lessee  of  the  encroachment  to  his  son  not  appearing  to  have  been 
delivered,  and  not  followed  by  possession,  does  not  rebut  the  presump- 
tion that  the  lessee  made  the  encroachments  for  the  benefit  of  his 
lessor  {b) .  An  indorsement  on  a  lease,  by  which  the  lessee  agrees  to 
surrender  all  inclosures  made  by  him  at  the  end  of  his  lease,  and  to 
pay  6d.  annually,  as  an  acknowledgment,  is  an  admission  they  were 
made  for  the  benefit  of  the  lessor  (c) . 

An  encroachment  upon  adjoining  land  of  the  landlord,  after  occupa- 
tion by  the  tenant  for  more  than  12  years,  cannot  be  recovered  by  the 
landlord  during  the  term,  but  is  deemed  to  have  been  occupied  by 
the  tenant  as  part  of  the  holding,  so  as  to  be  recoverable  by  the 
landlord  at  the  end  of  the  term  (d) . 

On  the  expiration  of  a  lease  by  forfeiture  or  otherwise,  the  lessor  is 
not  entitled  to  have  the  indenture  of  lease  from  the  lessee  (e). 


Tenant's 
Liability  by 
holdinar  over. 


Sect.  2. — Consequences  of  holding  over. 
(a)   Continuance  of  Liahiliti/. 

The  complete  possession  of  the  premises  which  the  tenant  is 
bound  to  give  at  the  end  of  the  tenancy  must  be  given  even  where 
a  sub-tenant  wrongfully  holds  over  and  refuses  to  quit  (/)  ;  the 
tenant  is  liable  for  the  period  of  such  holding  over,  but  not  for 


rison  V.  Murrell,  8  C.  &  P.  134;  Doc  d. 
Lloyd  \.  Jones,  15  M.  &  W.  580  ;  Aiidreics 
V.  Uailes,  2  E.  &  B.  349  ;  Doe  d.  Croft  v. 
Tidbuni,  14  C.  B.  304  ;  23  L.  J.,  C.  P. 
57;  KuigsmillY.  Millard,  11  Exch.  313; 
Earl  of  Lisbitrne  v.  Davies,  L.  R.,  1  C.  P. 
259;  35  L.  J.,  C.  P.  193. 

ix)  Whit  more  v.  Humphries,  L.  R.,  7 
C.  P.  1;  41  L.  J.,  C.  P.  43;  25  L.  T. 
496  ;  20  W.  R.  79. 

(y)  Andrews  v.  Hailcs,  2  E.  &  B.  349  ; 
Doc  d.  Croft  V.  Tidbary,  14  C.  B.  304; 
Doe  d.  Earl  of  Dnnraven  v.  Williams,  7 
0.  &  P.  332  ;  Cole,  Ejcc.  248. 

(2)  In  re  A'rivberi/,  White  v.  WaJcley,  26 
Beav.  17  ;  28  L.  J.,  Ch.  77. 

{a)  Doe  d.  Radddey  v.  3Iassey,  17  Q.  B. 
373;  Doe  d.  Bluck  y.  Moycs,  13  L.  T., 
O.  S.  325. 


{b)  Doe  d.  Lloyd  v.  Jones,  15  M.  k  "W. 
580. 

('•)  Icl. 

{(1)  Tabor  v.  Godfrey,  64  L.  J.,  Q.  B. 
245.  In  this  case  there  were  more  than 
80  years  of  a  99  years'  lease  tmexpired  at 
the  time  of  the  encroachment. 

In  Hastings  [Lord)  v.  Saddler,  79  L.  T. 
355,  it  was  laid  down  that  the  doctrine  by 
which  an  encroachment  by  a  tenant  is  for 
the  benefit  of  his  landlord,  applies  only  in 
the  case  of   an   encroachment  u]Don  the 

[e]  Uall  V.  Ball,  3  M.  &  G.  252  ;  Doe  d. 
Earl  of  Egremont  v.  Pulman,  3  Q.  B.  622  ; 
Ehcorthy  v.  Sandford,  3  H.  &  C.  330  ;  34 
L.  J.,  Ex.  42. 

(/)  Harding  v.  Crcthorn,  1  Esp.  57  ;  5 
R.  R.  719. 
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a  whole    year's   rent  ig).      The   landlord    may,  however,  discharge  Ch.  XX.  s.  2. 
the  original  tenant  by  accepting  the  sub-tenant   as  his   immediate    f^g^tlnmnce 
tenant  [h).     Where  four  persons,  directors  of  a  bank,  hired  a  house    of  Liability). 
for  a  year,  before  the  expiration  of  which  negotiations  were  entered 
into  for  a  further  hiring,  with  an  intimation  to  the  lessor  that  the 
parties    were    different,   but    the    negotiations   were   not   perfected, 
though  the  premises  were   held   over   for    another  quarter :    it  was 
held,  that  all  four  were  liable  in  an  action  for  use  and  occupation, 
though   two   had   ceased   to  be   directors   before   the   expiration   of 
the   first    year  (/) .      In   a    second   action   for   subsequent   use    and  Liability  of 
occupation    of   the   same   premises,   it   was   held,    that   if   premises  ^^f  Co-tenaiit 
are  let  to  two  persons  for  a  term,  at  the  end  of   which  one  holds 
over  with    the   assent   of  the   other,   both  continue   liable   for   the 
time  the  one  actually  occupies  (/.•)  ;  but  both  will  not  be  liable  if  the 
holding  over  has  been  without  such  assent  (/).     Where  a  tenancy 
from  year  to  year  has  been  determined  by  a  regular  notice  to  quit, 
the  mere  accidental  detention  of  the  key  by  the  tenant  (who  has 
quitted  the  premises  and  removed  his  goods)  for  two  days  beyond 
the  expiration  of  the  term,  does  not  amount  to  any  evidence  of  use 
and  occupation,  so  as  to  make  him  liable  for  another  quarter  {m). 
To   hold   him   liable   for   a   quarter's   rent  would   fix   him   with   a 
renewed   tenancy  for   a   whole   year ;    which  could  not  be   created 
without  the  assent  of  hotJt  parties,  and  would  render  a  fresh  notice 
to  quit  necessary.      In  an  action  for  rent  of  coal,  the  issue  being 
whether  the  defendants,  who   had  given   notice  to  quit,  had  after- 
wards waived  such  notice  and  agreed  to  continue  the  tenancy ;  it 
was  proved  that  after  the  time   fixed   had   expii-ed,    they  continued 
for   tico   months  working  out    certain    portions    of   the   coal,  which, 
however,  as  they  contended,  it  was  usual  for  a  tenant  to  take  away 
on  abandoning  such  a  work.     It  was  ruled,  that  it  was  for  the  jury 
to  decide  on  this  issue,  whether  or  not  the  defendants  in  remaining 
for  the  two  months,  intended  to  waive  the   notice  and  continue  the 
tenancy.     The  jury  found  they  did  not,  and  the  Court  refused  to 
disturb  their  verdict  {n).      Where   a  person  who  took  premises  for 
nine  months,  with  an  option  at  the  end  of  that  time  of  taking  a 
lease  for  seven,  fourteen  or  twenty-one  years,  before  the  expiration 
of  the  nine  months  sub-let  the  premises  for  six  months  after  the 
nine,  and  the  sub-lessee  occupied  them  for  that  time,  it  was  held,  that 
the  lessee  was  liable  for  a  whole  year's  rent  (o) . 

(^r)  Ihbs  V.  Richardson,  9  A.  &  E.  849.  (/)  Id.  ;  Draper  v.  Crofts,  15  M.  &  W. 

{h)  Hardi)ig  \.  Crcthorn,   1  Esp.  57  ;  5  166. 
E.  R.  719.  (ot)  Gray  v.  Bompas,   11   C.   B.,  N.   S. 

(0   Christy  v.  Taucred,  7  M.  &  W.  127.  520. 

{k)   Christy  v.  Tancred,  9  M.  &  W.  438  ;  («)  Jones  v.  Shears,  4  A.  &  E.  832. 

Tancredy.  Christy,  12  M.  &  AY.  316.  (o)    Waring  v.  King,  8  M.  &  W.  571. 

51  (2) 


804 


Chap.  XX. — Rights  on  Cesser  of  Tenancy, 


Ch.  XX.  s.  2. 

JlohUng  over 
{Continuaiice 
of  Liabilili)). 

Creation  of 
Tenancy  from 
Tear  to  Year 
ty  holding 
over. 


Action  for 
Double  Value 
for  wilful 
holding'  over 
after  Laud- 
lord's  Notice. 
4  Geo.  2, 
c.  28. 


We  have  already  seen  (ante,  p.  246)  that  a  tenant  holding  over  after 
the  expiration  of  a  lease  for  years  may  he  taken  to  hold  upon  such 
of  the  terms  of  the  former  lease  as  are  consistent  with  a  yearly 
tenancy,  and  that  it  is  a  question  of  fact  whether  he  does  hold  on 
any  of  such  terms  or  how  otherwise.  Where  a  tenant  holds  over 
and  nothing  is  said  as  to  the  amount  of  rent  to  ho  paid,  it  is  not 
necessarily  to  he  the  same  as  hefore,  hut  the  landlord  may  be 
entitled  to  an  increased  rent  if  the  circumstances  exclude  the 
first  agreement  from  attaching  to  the  subsequent  holding  (79). 
Where  the  landlord  has  given  a  notice  to  quit  or  pay  a  speci- 
fied rent,  he  may  recover  that  amount  of  rent  if  the  tenant 
hold  over,  it  being  a  question  for  the  jury  whether  the  tenant 
has  acquiesced  {q).  Where  the  tenant  held  over,  and  paid  rent 
after  the  end  of  a  lease,  which  contained  covenants  for  a  par- 
ticular mode  of  husbandry  ;  it  was  held,  that  the  landlord  might 
compel  him  to  perform  such  covenants,  in  the  same  manner  as 
if  they  were  still  expressly  agreed  upon  between  them  (>•).  A 
covenant  in  a  lease  for  years,  ending  at  Michaelmas,  that  the  tenant 
shall  and  may  retain  and  sow  forty  acres  of  wheat  on  the  arable  land 
demised  (consisting  of  213  acres),  at  the  seed-time  next  after  the  term, 
and  have  the  standing  thereof  till  the  harvest  then  next  following, 
rent  free,  with  the  use  of  premises  for  the  threshing,  &c.,  till  a  day 
named,  is  a  term  which  may  be  made  incident  to  a  tenancy  from  year 
to  year  («) . 

(b)  Double  Vahte  {after  Landlord's  Notice). 

A  right  of  action  for  double  the  yearly  value  of  the  premises  is 
given  to  the  landlord  against  a  tenant — for  life,  lives,  or  years — 
holding  over  after  the  landlord's  demand  of  the  premises  in  writing. 
This  right  of  action  is  given  in  the  following  terms  by  sect.  1  of  the 
Landlord  and  Tenant  Act,  1730  (4  Geo.  2,  c.  28)  :— 

Por  securing  to  lessors  and  landowners  their  just  rights  and  to  prevent 
frauds  frequently  committed  by  tenants,  in  case  any  tenant  or  tenants  for 
any  term  of  life,  lives,  or  years,  or  other  person  or  persons  who  are  or 
shall  come  into  possession  of  any  lands,  tenements,  or  hereditaments, 
by,  from,  or  under,  or  by  collusion  with  such  tenant  or  tenants,  shall 
wilfully  hold  over  any  lands,  tenements,  or  hereditaments  after  the  deter- 
mination of  such  term  or  terms,  and  after  demand  made,  and  notice  in 
u-ritiny  given,  for  delivering  tlie  possession  thereof  by  his  or  their  land- 
lords or  lessors,  or  the  person  or  persons  to  whom  the  remainder  or 
reversion  of  such  lands,  tenements,  or  hereditaments  shall  belong,  his 


{p)  Elgar  v.  Watson,  1  Car.  &  M.  49-i  ; 
Mayor,  S;c.  of  Thetford  v.  Tyler,  8  Q.  B.  95. 

{q)  Ano)i.,  Lofft,  153  ;  Roberts  v.  May- 
ward,  3  C.  &  P.  432  ;  Uyatt  v.  Griffiths, 


17  Q.  B.  505. 

(»•)  Roe  d.  Jordan  v.  Ward,  1  H.  Blac. 
97  ;  2  R.  R.  728. 

(s)  Hyatt  V.  Griffiths,  17  Q.  B.  505. 
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or  tlieir  agent  or  ageats  thereunto  laivfuUy  authorized,   then  and  in  such  Cn.  XX.  s.  2. 
case  such  person  or  persons  so  holding  over  shall,  for  and  during  the  time     Holding  over 
he,    she  and  [sic)  they  shall  so  hold  over,  or  keep  the  person  or  persons  _(f%gy  Land- 
entitled  out  of  possession  of  the  said  lands,  tenements  and  hereditaments  lord's  Kotice). 
as  aforesaid,  pay  to  the  person  or  persons  so  kept  out  of  possession,  their 
executors,  administrators,  or  assigns,  at  the  rate  of  douhle  the  yearly  value 
of  the  lands,  tenements,  and  hereditaments  so  detained,  for  so  long  time 
as  the  same  are  detained,  to  be  recovered  in  any  of  his  Majesty's  Courts 
of  record  by  action  of  debt,  [^hereunto  the  defendant  or  defendants  shaR 
be  obliged  to  give  special  bail  (;!)  ]  against  the  recovering  of  which  said 
penalty  there  shall  be  no  relief  in  equity. 

This  is  a  penal  statute,  and  is  to  be  construed  strictly  (ii).     It  does  Act  applies 
not  extend  to  weekly  tenancies  {v)  ;  nor  to  a  tenancy  from  quarter  to  Tenancies  for 
quarter  {x) .      One  tenant  in  common  may  maintain  an  action  for  the  Lives  or 
double  value  of  his  moiety  {y).     But  tenants  in  common  cannot  sue 
jointly  for  double  value  for  holding  over  unless  there  has  been  a  joint 
demise  (;:).     An  action  for  double  value  cannot  be  maintained  by 
husband  and  wife  when  the  tenant  holds  over  the  wife's  land  after  the 
expiration  of  a  term  therein  granted  by  the  husband  alone  {(i) .     The 
administratrix  of  an  executor  cannot  sue  for  the  double  value  of  lands 
demised  by  the  testator  and  held  over  by  the  defendant ;  but  must 
obtain  letters  of  administration  de  bonis  non,  even  though  the  tenant 
has  attorned  to  her  ih).      Only  the  landlord  or  lessor,  or  the  assignee 
of  the  immediate  reversion,  can  sue  :  not  a  tenant  to  whom  a  fresh 
lease  has  been  granted  to  commence  on  the  expiration  of  the  defen- 
dant's tenancy  (c). 

The  tenant  must  n-ilfuUy  hold  over,  i.e.,  contumaciously,  and  not  The  Tenant 

merely  by  mistake,  under  a  fair  and  reasonable  claim  of  title  (c/).  ™"®^^.°¥„ 
,  ,  \   /  *  over  wiljully. 

Whether  his  claim  to  hold  over  be  bona  fide  or  a  mere  pretence  is  a 
question  for  the  jury  :  a  claim  to  hold  over  by  virtue  of  a  custom  of 
the  country,  which  does  not  apply  to  the  demised  premises,  will  not 
protect  the  tenant  from  liability  to  double  value  {c) .  Where  a  tenant 
held  over  possession  during  a  treaty  for  a  further  term,  which  w^ent 
off,  Lord  Mansfield  held  that  the  penalty  in  the  statute  did  not 
apply  (/).  Where  one  of  several  tenants  wilfully  holds  over  with- 
out the  assent  of  his  co-tenants,  the  latter  will  not  be  liable  (fj)  ;  nor 

(t)  Extinct  with  mesne  process.  («)  Hareourt  v.  TJ'i/mnn,  3  Exch.  817. 

(«)  Lloi/d  V.   Rosbcc,  2   Camp.  4.53;  11  (<!>)   Tingrcijx.  Brown,  1  Bos.  &  P.  310; 


R.  R.  764  ;  Eobinson  v.  Learoyd,  7  M.  &  W 
64. 

(r)  See  Lloyd  v.  Eosbec,   2  Camp.  453  : 
11  R.  R.  764. 

[x)   SuUivan  v.  Bishop,   2   C.  &  P.  359 
TFilkinson  v.  Sail,  3  Bing.  N.  C.  508. 

(y)   Cutting  y.  Bcrhy,  2  W.  Blac.  1077 
Wilkinson  v.  Hall,  snpra. 

{z)    Wilkinson  v.  Hall,    1    Bing.   N.    C 


4  R.  R.  805. 

(f)  B  latch  ford,  app.,  Cole,  rcsp.,  5  C.  B., 
N.  S.  524. 

{d)  Soulsby  v.  Neving,  9  East,  313  ;  9 
R.  R.  567  ;  Poole  v.  Warren,  8  A.  &  E. 
582  ;  Sivinfcn  v.  Bacon,  6  H.  &  N.  184, 
846;  30  L.  J.,  Ex.  33. 

[c)  Hirst  V.  Horn,  6  M.  &  W.  393. 

(/)  Anon.,  5  Esp.  215. 


713  ;  Cole,  Ejec.  647.  {g)  Draper  v.  Crofts,  15  M.  &  W.  166. 
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Cn.  XX.  8.  2. 

JIoMing  over 
{Doiihle    T'aliie 
— after  Land- 
lord's Xoiicc). 

Demand  and 
Notice  in 
"Writing. 


is  a  tenant  liable  for  the  lidding  over  by  a  sub-tenant  without  his 
assent  (//). 

There  must  bo  a  "  demand  made  and  notice  in  writing  given  " 
pm-suant  to  the  Act  {i).  The  notice  and  demand  may  be  served 
before  the  expiration  of  the  term  requiring  the  tenant  to  deliver  up 
possession  on  the  expiration  of  his  term  (/.)  ;  and  in  such  case  no 
further  demand  or  notice  is  necessary  after  the  expiration  of  the  term  ; 
and  the  double  value  should  be  calculated  from  the  expiration  of  the 
term  for  so  long  as  the  tenant  holds  over  (/).  Or  the  demand  and 
notice  may  be  given  within  a  reasonable  time  after  the  expiration  of 
the  term  (the  sooner  the  better),  provided  the  landlord  has  done  no 
act  in  the  meantime  to  acknowledge  the  continuance  of  the  tenancy, 
or  rather  to  create  a  new  one  ;  and  he  will  thereupon  be  entitled  to 
double  value  calculated  from  the  time  of  such  demand,  and  not  from 
the  expiration  of  the  tenancy  {m).  If  the  rent  was  before  reserved 
quarterly  and  such  demand  is  made  in  the  middle  of  a  quarter,  the 
landlord  cannot  recover  any  rent  or  compensation  for  use  and  occu- 
pation for  the  antecedent  fraction  of  such  quarter  {m).  The  demand 
and  notice  should  always  be  given  before,  or  as  soon  as  possible  after, 
the  expiration  of  the  term.  When  the  tenancy  was  only  from  year 
to  year,  the  usual  written  notice  to  quit  is  a  sufScient  demand  and 
notice  whereby  to  satisfy  the  statute,  and  no  fm-ther  demand  or  notice 
need  be  made  after  the  tenancy  has  ceased  {n).  But  the  notice  must 
amount  to  a  valid  and  binding  notice  to  quit  (t»).  If  it  requires 
the  tenant  to  quit  on  the  wrong  day,  or  on  the  right  day  at  twelve 
o'clock  at  noou,\hni  is  not  sufficient  (;;).  A  notice  requiring  the 
tenant  to  quit  on  the  proper  day  "  or  I  shall  insist  on  double  rent" 
(instead  of  double  value)  is  sufficient,  and  does  not  give  the  tenant 
the  option  of  holding  over  (*/).  A  second  notice,  given  after  the 
expiration  of  the  term,  to  quit  on  a  subsequent  day  or  to  pay  double 
rent,  is  no  waiver  of  the  first  notice  given  before  the  expiration  of  the 
term,  or  of  the  double  rent  which  had  accrued  under  it  (>•).  A  notice 
to  quit  lands  on  a  given  day,  "  or  at  such  time  as  your  holding  shall 
expire  next  after  the  expiration  of  half  a  year  from  the  receipt  of 
this  notice,"  is  sufficient  in  an  action  for  double  value  (-s').  A  receiver 
or  agent  authorized  to  let,  and  to  sue  or  distrain  for  rent,  has  suffi- 


(A)  Ecnvh  V.  Clarlc,  19  W.  R.  48. 

(i)  See  Form,  App.  C,  No.  11,  post. 

(/j)  McssoKjer  v.  Armstrong,  1  T.  li.  53  ; 
1  R.  R.  148  ;  Wilkinson  v.  Cullei/,  5  Burr. 
2694  ;   Cutting  v.  Derby,  2  W.  Blac.  107.>. 

(J)  Id. ;  Souhby  v.  Neving,  9  East,  310; 
9  R.  R.  567  ;  Booth  \.  Macfarlanc,  1 
B.  &  Adol.  904. 

(«()  Cohh  V.  filokes,  8  East,  358  :  9  R.  R. 
464. 

(/j)   Wilkinson  v.  Colkg,   5  Biut.   2694, 


2698  ;  Ctitdng  v.  Derbi/,  2  "W.  Blac.  1075  ; 
ITirst  V.  Hum,  G  M.  &  W.  393. 

(o)  Johnstone  v.  Hudlestone,  4  B.  &  0. 
922. 

(p)  Page  v.  More,  15  Q.  B.  684. 

(17)  Doc  d.  Matthews  t.  Jackson,  1  Doug. 
175  ;  Doc  d.  Lgstrr  v.  Goldwin,  2  Q.  B. 
143  ;  Cole,  Ejee.  646. 

(/•)  Mvsscuqer  v.  Armstrong,  1  T.  R.  53, 
54  ;   1  R.  R.'  148. 

(.v)  Hirst  V.  Horn,  6  M.  &  W.  393. 
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cieut  autliority  to  give  the  notice  {t),  as  also  lias  a  receiver  appointed  Ch.  XX.  s.  2. 
in  tlie  High  Com-t,  with  the  usual  powers,  who  may  give  the  notice  (^^St'VS 
in  his  own  name  (k).  T"-t}'^^\^""i' 

,  .  T     •         «      ji  i  lord  s  Notice). 

Douhle  value  cannot  be  distramed  for,  it  not  being  m  the  nature  - — ,    ^^  , 

11  11  !•        Double  V  alue 

01  rent,  but  of  unliquidated  damages,  recoverable  only  by  action  cannot  be 
pursuant  to  the  statute.  After  recovering  the  possession  of  demised  ^^^^^^'^^"^^'1 
premises  by  an  ejectment,  the  landlord  may  recover  double  value  for 
the  time  the  tenant  held  over  after  the  expiration  of  the  notice  to 
quit  until  possession  was  obtained  in  the  ejectment  (.r).  The  action 
for  double  value  "  has  no  reference  to  any  antecedent  remedy  which 
the  landlord  had  to  recover  possession  by  ejectment,  but  is  cumula- 
tive. The  two  actions  are  brought  diverso  intuitu ;  the  ejectment  is  in 
order  to  get  possession  of  the  premises  wrongfully  withheld ;  the 
action  of  debt  for  the  double  value  is  in  order  to  indemnify  the  land- 
lord for  the  wrong  "  {ij).  No  previous  action  of  ejectment  is  necessary 
to  entitle  the  landlord  to  recover  double  value  (;:).  The  action  stands 
in  the  place  of  an  ejectment,  but  is  more  beneficial  and  effectual  {a). 
When  the  landlord  gives  notice  the  penalty  is  double  the  yearly  value 
not  double  the  yearly  rent,  which  might  not  in  some  cases  be  an 
adequate  satisfaction  [h).  In  estimating  the  double  value,  the  value 
of  power  supplied  by  the  owner  of  a  mill  by  means  of  a  revolving 
shaft,  and  let  together  with  a  room  in  the  mill,  cannot  be  included, 
such  power  not  being  "  lands,  tenements  or  hereditaments  "  (c). 

An  action  for  double  value  not  exceeding  50/.  may  be  brought  in  Action  in 
the  County  Court  (r/),  and  the  defendant  cannot  oust  the  jurisdiction  ^"^  ^  *^^  ' 
by  alleging  title  to  the  premises  in  himself,  if  it  be  proved  that  he 
has  admitted  himself  to  have  been  tenant  to  the  plaintiff  at  the  times 
when  the  rent  accrued,  and  from  which  the  holding  over  commenced  {c). 
It  is  not  a  dividing  of  the  cause  of  action  within  the  meaning  of  s.  81 
of  the  County  Courts  Act,  1888  (51  &  52  Yict.  c.  43),  re-enacting 
s.  63  of  the  County  Courts  Act,  1846,  to  levy  one  plaint  for  rent  of 
premises  and  another  for  double  value  for  holding  them  over,  the  two 
demands  constituting  distinct  causes  of  action  (./). 

{t)  Poole  y.  Warren,  8  A.  &  E.  582.  {b)  Soithbij  v.  Ncving,   9   East,   313;  9 

(m)    Wilkinsoti  v.  Collei/,  5   Burr.  2694 ;  R.  R.  567. 
and  see  Trent  v.  Hinit,  9  Excli.  14.  (^^  Robinson  v.  Learoyd,  7  M.  &  W.  48. 

(x)  Souhbii  V.  Nevinq,   9  East,   310;  9  <  ,s    t>7  ^  7/-„.j  „ n..!. ^„„     r  n  -a 

(,/)   Id.  314.  JN.b.  614. 

(z)  Cole,  Ejec.  645.  W    Wickham  v.  Lee,  12  Q.  B.  521. 

(rt)  Catting  v.  Derby,  2  W.  Blac.  1077.  (/)  Id. ;  Eyalv.  Rich,  10  East,  48. 
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Cn.  XX.  s.  2. 
Holding  over 
{Double  Rent 
—after  Te- 

nant's  Notice). 

Action  for 
Double  Rent 
for  holding' 
over,  at  the 
end  of  any 
Tenancy, 
after  Tenant's 
Notice. 
11  Geo.  2, 
c.  19,  s.  18. 


Holding  over 
need  not  be 
■wilful. 


Notice  need 
not  be  in 
Writing. 


Chap.  XX. — Eights  on  Cesser  of  Tenancy. 

(c)  Double  Rent  {after  Tenant's  Notice). 

By  the  Distress  for  Rent  Act,  1737  (11  Geo.  2,  c.  19),  s.  18,  a  right 
of  action  against  any  tenant  holding  over  after  his  own  notice  to  quit 
is  given  to  the  landlord  as  follows : — 

Whereas  great  inconveniences  have  happened  and  may  happen  to  land- 
lords whoso  tenants  have  power  to  determine  their  leases,  by  giving 
notice  to  quit  the  premises  by  them  holden,  and  yet  refusing  to  deliver 
up  the  possession  when  the  landlord  hath  agreed  with  another  tenant  for 
the  same :  Bo  it  enacted  that  in  case  any  tenant  or  tenants  shall  give  notice 
of  his,  her,  or  their  intention  to  quit  the  premises  by  him,  her,  or  them 
holden,  at  a  time  mentioned  in  such  notice,  and  shall  not  accordingly 
deliver  up  the  possession  thereof  at  the  time  in  such  notice  contained, 
then  the  said  tenant  or  tenants,  his,  her,  or  their  executors  or  adminis- 
trators, shall  from  thenceforward  pay  to  the  landlord  or  landlords,  lessor 
or  lessors,  double  the  rent  or  sum  which  he,  she  or  they  should  otherwise 
have  paid,  to  be  levied,  sued  for,  and  recovered  at  the  same  time  and  in 
the  same  manner  as  the  single  rent  or  sum  before  the  giving  such  notice 
could  be  levied,  sued  for  or  recovered  ;  and  such  double  rent  or  sum  shall 
continue  to  be  paid  during  all  the  time  such  tenant  or  tenants  shall  contimce 
in  2Jossession  as  aforesaid. 

The  tenant  need  not  hold  over  icilfidhj  or  contumaciously  to  render 
himself  liable  to  double  rent,  there  being  no  such  words  in  the  Act, 
as  in  the  enactment  (ante,  p.  80-1)  as  to  "  double  value."  The  statute 
only  applies  to  those  cases  where  the  tenant  has  the  power  of  deter- 
mining his  tenancy  by  a  notice ;  and  where  he  has  actually  given  a 
valid  notice  sufficient  to  determine  such  tenancy  {g) .  Unlike  the 
enactment  as  to  double  value,  which,  as  we  have  seen,  applies  to 
tenants  for  lives  or  years  only,  this  statute  seems  to  apply  to  all  kinds 
of  tenancies,  and  has  been  held  to  apply  to  parol  demises  from  year 
to  year  {Jt) .  If  a  tenant  from  year  to  year  give  his  landlord  notice 
that  he  will  quit  upon  a  contingency,  e.g.,  "  as  soon  as  he  gains 
another  situation,"  and  do  not  quit  when  the  contingency  happens, 
he  is  not  liable  to  an  action  on  the  statute  for  double  rent  (/). 

The  notice  to  quit  mentioned  in  the  statute  need  not  necessarily 
be  in  writing ;  a  parol  notice  is  sufficient  to  enable  the  landlord  to 
recover  double  rent  (/.).  A  tenant  who  has  given  notice  and  paid 
double  rent  may  quit  at  any  time  without  fresh  notice,  and  thereupon 
his  liability  to  double  rent  will  cease  (/). 


{g)  Johnstone  v.  IIiKlkisione,  4  B.  &  C. 
922 ;  4  L.  J.,  K.  B.  71  ;  28  R.  R.  605.. 

[h)  Timmim  v.  liatvlinson,  3  Burr.  1607  ; 
1  W.  Blac.  533;  SiiUivan  v.  Bishop,  2 
C.  &  P.  359,  in  -which  the  Act  was  ruled 
not  to  apply  to  a  weekly  tenancy,  pro- 
ceeded upon  a  mistaken  view  of  Lloyd  v. 
Eosbee,  2  Camp.  453,  and  ante,  p.  805  (?<). 


(i)  Farrancex.  Elkington,  2  Camp.  591; 
11  R.  R.  807. 

[k)  Timminsv.  Raivlinson,  3  Burr.  1607  ; 
1  W.  Blac.  533  ;  Johnstone  v.  Uudlestone, 
4  B.  &  C.  922,  and  supra  {g). 

(l)  Sooth  V.  Macfarlane,  1  B.  &  Adol. 
904. 
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The  acceptance  of  single  rent,  accrued  due  subsequently  to  the  Ch.  XX.  s.  2. 
notice,  is  a  waiver  of  the  landlord's  right  to  double  rent,  although  it  fr£l\l°^^nt 
does  not  necessarily  imply  that  the  tenancy  should  continue  {m).  ~"J^%'^'^\ 

J         i-   J  -^  ,  -1    p  1    '*''"'*  Notice). 

By  the  above  statute  the  double  rent  may  be  levied,  sued  for  and  -— -— - 

'^  i  1         •       1      Waiver  of  the 

recovered,  at  the  same  times  and  in  the  same  manner  as  the  smgle  Right  to 
rent  might  have  been  levied,  sued  for  and  recovered  before  the  gi\^ng  l^o^ble  llent. 

1  roooGcliii'^s 

of  such  notice.     The  mode  of  proceeding,  therefore,  to  recover  double  for  Double 

rent  under  the  statute,  is  by  distress  in),  or  by  action  at  law.      Such  -^'^^^• 

Distress, 
action  may  sometimes  be  brought  in  the  County  Court,  where  the 

sum  claimed  does  not  exceed  50/.  (0). 


Sect.  3. — Emblements. 

(a)  Nature  of  Emblements. 

The  word  "emblements"  means  a  right  given  by  law  in  certain  "Whatare 
cases  to  the  tenant  of  an  estate  of  uncertain  duration,  which  has  Emblements, 
unexpectedly  determined,  without  any  fault  of  such  tenant,  to  take 
the  crops  growing  upon  the  land  when  his  estate  determines,  although 
the  estate  itself  has  ceased  {p).  It  is  derived  from  the  French  em- 
blavence  cle  bled  (corn  sprung  or  put  above  ground),  and  strictly 
signifies  the  growing  crops  of  sown  land  ;  but  the  doctrine  of  emble- 
ments extends  not  only  to  corn  sown,  but  to  roots  planted,  and  other 
annual  artificial  profits  (q).  The  growing  crops  of  those  vegetable 
productions  of  the  soil  which  are  annually  proiluccd  by  the  labour  of  the 
cultivator  are  emblements  (>•).  Fruit  trees,  therefore,  or  oak,  elm,  ash 
or  other  trees,  cannot  be  comprehended  under  emblements  (*)  ;  but 
there  may  be  a  right  of  emblements  in  teazles  {t).  Where  there  is  a  Teazles. 
right  to  take  emblements,  they  belong  either  to  the  tenant  himself, 
whose  estate  is  determined  in  such  a  manner  as  to  give  him  the  right; 
to  his  grantee  or  devisee,  where  he  has  granted  or  devised  them  ;  or 
to  his  personal  representatives,  where  the  right  arises  upon  the  death 
of  a  tenant  who  has  made  no  disposition  respecting  them  {u). 

Where  there  is  a  right  to  emblements,  ingress,  egress  and  regress  Rights 
are  allowed  by  law  to  enable  the  party  to  enter,  cut  and  carry  them  Embfe^ents. 
away  after  the  estate  is  determined  (./•)  :  so  if  a  party  who  is  entitled 

im)  Doe  d.  Cheney  v.  Batten,  Cowp.  243.  ()•)  Smith,  L.  &  T.  348  (2nd  ed.). 

(«)  Rumberstone  v.  Dubois,  10  M.  &  W.  (s)  Co.   Lit.    55   b  ;    Com.   Dig.    Biem 

765;  2  DowL,  N.    S.    506;    Timmins   v.  (Q.  1). 

MaivUnson    and   Johnstone   v.    Hudlestone,  [t)  Ein(fsbury  v.  Collins,  4  Bing.  202  ;  5 

supra  ;  Cole,  Ejec.  649.  L.  J.,  C.  P.  151  ;  29  R.  R.  354. 

(o)    Wickham  v.  lee,  12  Q.  B.  521.  («)  2  Blac.  Com.  404. 

(p)  Smith,  L.  &  T.  339  (2nd  ed.).  (x)  Co.  Lit.   56  a;  Hayling  v.   Okey,  8 

{q)  Latham  Y.Attwood,  Cro.  Car.  515;  Exch.   531,    545;    Smith,   L.    &  T.    349 

Co.  Lit,  55  b,  note  (1).  (2nd  ed.). 
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Ch.  XX.  s.  3.  to  emblements  grant  tliem  to  another,  the  grantee  may  cut  and  take 
Einhkmeiits    \\iq-^yi  awav  filter  the  death  of  the  ffrautor  {)/).      The  riffht  to  emble- 

{Ji  tit  lire  of).  ''  D  \./ /  o 

^ —  ments  does  not,  however,  give  a  title  to  the  exclusive  occupation  of 

the  land  :  therefore  it  seems  that  if  the  executors  occupy  till  the  corn 
or  other  produce  he  ripe,  the  landlord  may  maintain  an  action  for  the 
use  and  occupation  of  the  land  (s). 


Agricultural 
Tenant  of 
Landlord 
having  uncer- 
tain Interest 
may  occupy 
till  End  of 
current  Year 
of  Tenancy. 
U  k  15  Vict. 
c.  25,  8.  1. 
Occupation 
by  Tenant 
Farmer  till 
end  of 

current  Year 
of  Tenancy. 


(b)  Prolongation  of  Tenancy  instead  of  Emblements. 

The  right  to  emblements  is  practically  almost  abolished  by  sect.  1 
of  the  Landlord  and  Tenant  Act,  1851  (14  &  15  Vict.  c.  25),  which 
substitutes  for  claims  to  emblements  the  right  of  continued  occupation 
until  the  expiration  of  the  current  year  of  the  tenancy,  in  the  follow- 
ing terms : — 

Where  the  lease  or  tenancy  of  any  farm  or  lauds  held  by  a  tenant  at 
raclc-rent  (o)  shall  determine  by  the  death  or  cesser  of  the  estate  of  any 
landlord  entitled  for  his  life,  or  for  any  other  uncertain  interest,  instead  of 
claims  to  emblements,  the  tenant  shall  continue  to  hold  and  occupy  such 
farm  or  lands  tintil  the  expiration  of  the  then  current  year  of  his  tenancy, 
and  then  shall  quit,  upon  the  terms  of  his  lease  or  holding,  in  the  same 
manner  as  if  such  lease  or  tenancy  were  then  determined  by  efl&uxion  of 
time  or  other  lawful  means  during  the  continuance  of  his  landlord's 
estate  ;  and  the  succeeding  landlord  or  owner  shall  be  entitled  to  recover 
and  receive  of  the  tenant,  in  the  same  manner  as  his  predecessor  or  such 
tenant's  lessor  could  have  done  if  he  had  been  living  or  had  continued 
the  landlord  or  lessor,  a  fair  proportion  of  the  rent  for  the  period  which 
may  have  elapsed  from  the  day  of  the  death  or  cesser  of  the  estate  of  such 
predecessor  or  lessor  to  the  time  of  the  tenant  so  quitting,  and  the 
succeeding  landlord  or  owner  and  the  tenant  respectively  shall,  as  between 
themselves  and  as  against  each  other,  be  entitled  to  all  the  benefits  and 
advantages,  and  be  subject  to  the  terms,  conditions  and  restrictions  to 
which  the  preceding  landlord  or  lessor  and  such  tenant  respectively  would 
have  been  entitled  and  subject  in  case  the  lease  or  tenancy  had  determined 
in  manner  aforesaid  at  the  expiration  of  such  current  year:  provided 
always,  that  no  notice  to  quit  shall  be  necessary  or  required  by  or  from 
either  party  to  determine  any  such  holding  and  occupation  as  aforesaid. 

This  enactment  applies  only  to  those  tenants  at  rack-rent  who 
before  the  statute  would  have  been  entitled  to  emblements  {b) ;  and 
seems  to  include  all  such  persons  except  those  who  are  tenants  for 
their  own  lives,  or  the  life  of  another — in  which  cases  the  executors  of 
such  persons  have  still  a  right  to  emblements.  But  it  api^lies  to  all 
such  tenancies  in  which  there  might  have  been  a  claim  to  emblements, 
ex.  (jr.  a  tenancy  from  year  to  year  of  a  cottage  with  about  an  acre  of 


(y)  Shep.  Touch.  214. 

{z)  Plowden's  Queries,  No.  239;  Chamb. 
L.  &  T.  340. 


{a)  That  is,  a  rent  of  the  full  annual 
value,  or  near  it. 

{b)  Ld.  Stradbrooke  v.  Makhi/,  2  Ir.  Eep., 

N.  S.  40G. 
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land,  cultivated  as  a  garden,  and  partly  sown  witli  corn,  and  planted  Ch.  XX.  s.  3. 
with  potatoes  (c).  The  succeeding  owner  may  after  the  expiration  of  (•|^'"f''/"^^'J^(*j 
the  current  year  of  the  tenancy  distrain  for  his  proportion  of   the      of  Tenancy 

instead  of). 

rent  (c) .  ^ 

(c)    W]io  entitled  to  Emblements. 

Those  only  are  entitled  to  emblements  who  are  not  within  the  General  Rule 
Landlord  and  Tenant  Act,  1851  (14  &  15  Yict.  c.  25),  s.l,  above  set  ^^^kJdir' 
forth,  and  have  an  uncertain  estate  or  interest  in  land,  which  is  deter-  Emblements, 
mined  either  by  the  act  of  God  or  of  the  law,  between  the  period  of 
sowing  and  the  severance  of  the  crop  (f/).  If  the  estate,  although 
uncertain  in  its  nature,  be  determined  by  the  tenant's  own  act — as  by 
forfeiture  for  waste  committed,  or  by  marriage  of  a  female  tenant  who 
held  during  widowhood — the  claim  to  emblements  never  arises  {e)  ; 
nor  does  it  as  against  a  lessor  who  enters  for  a  condition  broken,  or 
by  title  paramount  (/').  And  where  a  lease  was  granted  with  a  con- 
dition for  re-entry  in  case  of  the  tenant  contracting  a  debt  upon 
which  judgment  and  execution  should  issue,  it  was  held  that  the  con- 
dition was  broken  and  the  emblements  lost  to  the  tenant,  by  execution 
issuing,  although  it  was  argued  that  a  tenant  under  such  a  condition 
would  be  led  to  cultivate  after  contracting  a  debt,  because  it  would 
never  be  certain  whether  the  debt  would  be  followed  by  execution, 
which  was  partly  the  act  of  the  law  {g). 

Tenants  for  life,  whether  for  their  own  lives  or  pur  autre  vie,  are  Tenants  for 
strictly  within  the  rule  applicable  to  persons  entitled  to  emble-  gub-Sfants!"'' 
ments(/i).  The  same  rule  applied  to  the  sub-tenants  or  lessees  of 
tenants  for  life  before  the  above  Act,  and  they  had  not  only  the  same 
privileges  respecting  emblements,  but  in  some  instances  greater ;  for 
in  those  cases  where  the  tenant  for  life  should  not  have  emblements 
because  the  estate  was  determined  by  his  own  act,  it  should  not 
prejudice  his  sub-tenant,  who  could  not  be  answerable  for  it,  and  he 
had,  therefore,  a  right  to  emblements  (/). 

The  parochial  clergy  are  entitled  to  emblements  (/.•)  ;  but  a  parson  cier<rymcn 
who  resio-ns  his  livina:  is  not  entitled  to  emblements,  although  his  and  their 

°  /7\  Sub-tenants. 

lessees  and  sub-tenants  are  (/). 

Tenants  from  year  to  year  seem  to  be  entitled  to  emblements  {)n),  Tenants  from 
although  not  entitled  to  a  prolongation  of  their  term  under  14  &  15  Year  to  Year. 

{c)  Baincs  v.  Welch,  L.  R.,  4  0.  P.  91  ;  (/()  Co.  Lit.  55  b. 

38  L.  J.,  C.  P.  118.  (i)  Knevett    v.    Poole,    Cro.   Eliz.    463  ; 

{d)  Smith,  L.  &  T.  339  (2nd  ed.).  Bulwcr  v.  Bulwer,  2  B.  &  A.  470. 

[e)  Gland's  case,  5  W.   R.   116;  Buhcer  ^j.-^  28  Hen.  8,  c.  11,  s.  6. 

V.  Bulwcr,  2  B.  &  A.  470.  /.nt.?  r>;         o-orAj-r. 

( /•)  Nicholas  V.  Simonds,  2  Roll.  R.  468  ;  „  (0  li><^^'^f  v.  Bulwer,  2  B.   &  A.  4, 0  ; 

Bidwcr  V.  Bulwcr,  2  B.  &  A.  471  ;  Johns       ^^  ^-  ^-  •^^^■ 

V.  Whitley,  3  Wils.  127.  ('»)  Kinyshury  v.  Collins,  4  Bing.  207, 

[g)  Davis  v.  i:yton,  7  Bing.  154.  and  supra  {t). 
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Cn.  XX.  s.  3. 

Enihlcmoiiit 

{]Hio  entitled 

to). 

Strict  Tenants 
at  WiU. 


Tenants  under 
Execution. 


Yiet.  c.  25,  s.  1,  except  wliere  their  tenancy  is  determined  by  tlie 
deatli  of  their  landlord  or  the  happening  of  some  other  uncertain 
event  over  Avliich  they  have  no  control  (»). 

A  strict  tenant  at  will  is  entitled  to  emblements  wliere  his  estate  is 
determined  either  by  his  own  death  or  by  the  act  of  the  landlord  ;  but 
not  to  cases  where  the  tenant  has  himself  determined  the  will  (o). 

Tenants  under  execution — as  under  extent  (7;)  or  elegit — are 
entitled  to  emblements,  where  the  tenancy  is  put  an  end  to  by  the 
judgment  being  satisfied. 


Tenant  has 

no  Implied 

Right,  apart 

from 

"  Custom." 


Variety  of 
Customs. 


Sect.  4. — Outgoing  and  Incofni/ig  Tenants. 
(a)  nights  of  the  Parties  Generally. 

At  common  law  a  tenant  who  knows  when  his  tenancy  will  end 
(whether  he  be  a  tenant  for  years,  or  a  tenant  from  year  to  year, 
having  received  due  notice  to  quit)  has  no  rights  on  or  out  of  the  land 
at  the  end  of  his  tenancy  (r/) .  But  this  rule  (which  may,  of  course, 
be  modified  by  agreement)  the  common  law  allows  to  be  modified  by 
custom,  by  what  is  called,  in  relation  to  agricultiu-al  holdings,  the 
"  custom  of  the  country." 

The  customs  of  the  country,  as  we  shall  see  presently,  vary  in 
respect  of  place,  and  change  in  respect  of  time  to  a  very  remarkable 
degree.  Nor  are  they  always  for  the  benefit  of  agriculture.  In  forward 
districts,  they  will  be  found  to  move  with  the  times,  or  to  be  super- 
seded by  special  agreements ;  but  in  backward  districts  this  is  often 
not  the  case.  However  this  may  be,  the  object  of  all  customs  of  the 
country  applicable  to  the  end  of  the  tenancy  is  to  extend  the  doctrine 
of  emblements,  and  to  allow  him  who  sows  to  reap.  With  this  object, 
the  outgoing  tenant  is  allowed  to  occupy  his  farm — for  periods  and 
under  limitations  infinitely  varying  in  extent — after  the  explication  of 
his  tenancy  :  to  re-enter  and  carry  away  crops  ;  and  to  receive  com- 
pensation for  "  unexhausted  improvements." 

Every  custom  of  the  country  must  be  proved  as  a  fact  by  the  party 
setting  it  up  (r) .  It  need  not  have  existed  from  time  immemorial  (s)  : 
a  common  usage  of  the  neighbourhood  is  sufiicient. 

The  landlord  and  tenant  are  presumed  to  have  contracted  with 

in  C'OTitract  of  reference  to  the  custom,  and  the  custom  is  incorporated  into  the  con- 
Tenancy. 


Custom  must 
be  proved  as 
a  Fact. 


Custom 


(//)  KinqHhury  v.  Collins,  4  Bing.   207  ; 
Baines  v.  'Wclch,  L.  E,.,  4  C.  P.  91. 

(o)  Co.  Lit.  55  b ;  Kingshnry  v.  Collins, 
eupra  ;  Smith,  L.  &  T.  342  (2nd  ed.). 
{p)  Borden's  case,  2  Leon.  54. 
(?)    Wiggksicorth  v.  Dallison,  1  Sm.  L.  C 


See  Caldecott  v.  Sniythics,  7  C.  &  T.  808, 
per  Parke,  B. 

{r)   Caldecott  v.  Smythics,  7  C.  &  P.  808. 

(.?)  Senior  v.  Armytaqe,  Holt,  N.  P. 
197  ;  17  K.  R.  627  ;  Leyh  v.  Heivitt,  4 
East,  IGO ;  7  R.  R.  545  ;  Balby  v.  Hirst, 
1  B.  &  B.  224  ;  21  R.  R.  577. 
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tract,  whether  oral,  in  writing,  or  by  deed,  unless  the  custom  and  the  Ch.  XX.  s.  4. 
terms  of  the  contract  are  expressly  or  impliedly  inconsistent  with  it.       Outgoing 

i-  J  r  J  ana  Incoming 

This  rule  was  laid  down  in  the  leading  case  of  WiggJeswoHh  v.  Dalli-      Tenants. 
son  (t),  in  which  case  a  tenant  under  a  lease  by  deed  was  held  entitled  WiggUsivorth 
to  a  way-going  crop,  and  may  be  found  fully  expounded  in  Hutton  v.  ^'    '    ' 
Warren  (u),  in  which  case  a  custom  to  receive  a  reasonable  allowance  Wan-en. 
for  seed  and  labour  bestowed  on  arable  land  in  the  last  year  of  the 
tenancy,  and  to  leave  the  manure  for  the  landlord  if  he  would  purchase 
it,  was  held  not  to  be  excluded  by  a  stipulation  for  the  consumption 
of  three-fourths  of  the  hay  and  straw  on  the  farm. 

In  practice  there  is  generally  a  sale  of  growing  crops,  &c.  by  the  Remedy  of 
outgoing  to  the  incoming  tenant,  and  such   a  sale  is  not  within  the  2^^*°°^-° 

&        °  ^  '         .  ...  Tenant  is 

Statute  of  Frauds,  sect.  4,  so  as  to  require  to  be  in  writing  (x),  and  can  against 
of  com^se  be  recovered  upon  in  an  action  by  the  outgoing  against  the     ^^   °^  ' 
incoming  tenant  (?/).     But  it  is  clear  from  Fariell  v.  Gaskoin  (z)  that  FavieiiY. 
the  outgoing  tenant  has,  where  a  custom  to  be  paid  for  tillages,  &c.  ^  ' ' 
exists,  an  absolute  right  to  be  paid  by  the  landlord,  and  not  merely  a  look  to 
right  conditional  on  there  being  an  incoming  tenant.     Moreover,  a  Compensa°^ 
custom  that  the  outgoing  tenant  shall  look  to  the  incoming  tenant,  to  tion  bad. 
the  exclusion  of  the  landlord's  liability,  cannot  be  supported  in  law, 
such  a  custom  being  unreasonable,  uncertain,  and  prejudicial  to  the 
interests  both  of  landlords  and  tenants  {(i) .     A  case  may  arise,  how- 
ever, in  which  the  outgoing  tenant  has  agreed  to  accept  the  incoming 
tenant  as  his  debtor  for  the  amount  due,  instead  of  the  landlord  (h). 

In  the  case  of  the  landlord's  death,  the  tenant's  remedy  is  against  Remedy 
his  real  representative  for  the  time  being.     In  Mansel  v.  JS'orfon  [<:)  against 
the  original  landlord  demised  a  farm  for  a  term  of  years  which  had  Landlord's 
not  expired  at  his  death.     The  tenant  for  life  under  his  will  paid  the  sentative^''^" 
tenant  for  his  tenant-right  at  the  expiration  of  the  term,  and  it  was  sfansei  v. 
held  that  he  could  not  recover  the  amount  paid,   either  from  the  ^^'"'^c'^- 

(t)   Wigglesivorth   v.  Dallison,   1   Doug.  (//)   Tanner  v.    irashhournc,   1   F.  &  F. 

201  ;   1  Sm.  L.  C.  330. 

(«)  Button  V.  Warren,  1  M.  &  W.  466  ;  m  Faviellv.  Gaskoin  (1852),  7  Exch.  273 ; 

Tyr.  &Gr.  449;6L.  J.  (N.  S.),Ex.  107;  21  L.  J.,  Ex.  85. 

46   R.    R.    368  :    and    see    Constable   and  i  \    -d     ji              r  ,       o   n     r>    t\    ,,^^ 

ri           ■  11      A  Vi    f        T           or^  T     m  [a]  Braaburn\.  Foleii,  3  C.  P.  D.  129; 

Gransinck  s  Arbitration,  In  re,   80  L.   T.  .^^  J     t     n    ii     qqi      qq   t     rp     ..,,      nr 

164.      For  cases  where   the   custom  was  tlr  ^  ^i,'^-  ^-   "^"^^  ,  -38  L-    i.  421  ;  26 

held  excluded  on  the  ground  of  the  con-  '      •    -  • 

tract  of  tenancy  being  inconsistent  with  (*)  See  as  to  this  question,  which  is  one 

it,  see  Roberts  v.  Barker,  1  Cr.  &  M.  808  ;  o*  fact,  Codd  v.  Brown,  15  L.  T.  536. 

ClarkeY.  Roysfonc,  13  M.  &  W.  752.  {c)  i/Vw^Wv.  iWi;o«(1883).22  Ch.  D.  69  ; 

{x)  Mayfield  v.  Wadsley,  3  B.  &  C.  357,  52  L.  J.,  Ch.  357  ;  48  L.  T.  654  ;  W.  R. 

per    Holroyd,    J.      Earl  of  Falmouth   v.  325 — C.  A.     Whether  there  was  a  tenancy 

Thomas,    1   Cr.    &  M.   82  ;  and  Harvey  v.  from  year  to  year  or  under  a  lease,  and 

Grabham,  5  A.  &  E.  61  ;  44  R.  R.  474,  in  whether  the  jjayment  was  by  custom  or 

which  sales  of  crops  were  held  to  be  within  express    contract   appears   doubtful,    but 

the  4th  section  of  the  statute,  were  sales  immaterial.    As  to  the  effect  of  the  Settled 

by  a  landlord.  Land  Act,  see  p.  7,  ante. 
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Tenants. 


Eight  of 
Landlord  to 
Rent  out  of 
Valuation. 
Stafford  v. 
Gardner. 


Distinction 
between 
Valuation  and 
Arbitration. 


Valuation  of 
Claims. 


Effect  of 
Arbitration 
Act,  1889. 


trustees  of  a  term  of  1,000  years  or  from  the  remaindermen  ;  Jessel, 
M.R.,  observing  tliat  if  the  tenant  for  life  lived  long  enough,  he 
would  get  back  the  outlay  from  an  incoming  tenant,  but  if  not,  he 
would  only  suffer  the  hardship  which  occurs  in  every  case  where  a 
tenant  for  life,  who  has  incurred  expense  for  the  benefit  of  the  estate, 
does  not  live  long  enough  to  get  the  benefit  of  it. 

In  Stafford  v.  Gardner  (d)  the  plaintiff  was  outgoing  and  the 
defendant  incoming  tenant.  A  valuation  of  tillages  was  made  as 
between  them  with  the  consent  of  the  landlord.  The  plaintiff  owing 
rent  to  an  amount  exceeding  that  found  to  be  due  to  him  on  the 
valuation,  the  landlord  gave  notice  to  the  defendant  to  pay  the 
amount  of  the  valuation  to  himself,  and  not  to  the  plaintiff,  which 
the  defendant  did.  It  was  held  that  the  plaintiff  could  not  recover 
the  amount  of  the  tillages  from  the  defendant,  inasmuch  as  the  con- 
tract to  be  implied  between  them  was  subject  to  the  right  of  the  land- 
lord to  be  paid  the  arrears  of  rent  out  of  the  valuation  ;  and  a  more 
recent  case,  in  which  the  Norfolk  custom  to  value  to  the  tenant  less 
arrears  of  rent  was  recognized  as  good,  is  to  the  same  effect  {e). 

Farming  agreements  and  leases  very  frequently  provide  for  the 
referring  of  differences  as  to  the  amount  to  be  paid  for  tillages,  &c. 
to  two  persons,  one  chosen  by  the  landlord,  the  other  by  the  tenant. 
If  these  persons  were  arbitrators,  the  submission  might  be  made  a 
rule  of  the  High  Court  under  sect.  17  of  the  Common  Law  Pro- 
cedure Act,  1854,  but  if  they  were  mere  valuers  to  decide  by  the  use 
of  their  own  eyes,  skill  and  knowledge,  it  is  otherwise  (,/").  Whether 
they  were  valuers  or  arbitrators  depended  upon  the  language  used. 
Where  the  words  were  that  the  tenant  should  be  paid  at  the  end  of 
the  tenancy,  "  the  usual  and  customary  valuation  as  between  out- 
going and  incoming  tenant,"  and  that  "  the  persons  making  such 
valuation  should  take  into  consideration  the  state  of  the  lands,  and 
if  not  left  in  a  proper  state  should  determine  what  sum  should  be 
paid  to  the  landlord  as  compensation  therefor,  and  should  deduct 
such  sum  from  the  amount  of  the  valuation,"  the  Court  of  Appeal 
held  that  there  was  no  submission  to  arbitration  which  could  be  made 
a  rule  of  Court,  but  an  appointment  of  valuers  only  {[/). 

The  consohdating  Arbitration  Act,  1889  (52  &  53  Vict.  c.  49),  has 
repealed  and  re-enacted,  with  amendments,  sect.  17  of  the  Common 
Law  Procedure  Act,  1854,  and  other  enactments  relating  to  arbitra- 
tion, but  the  distinction  between  arbitration  and  valuation,  for  the 
purposes  of  the  new  Act,  remain  the  same.     Therefore,  where  on  the 


{d)  Stafford  Y.  Gardner,  L.  E,.,  7  C.  P. 
242 ;  2.3  L.  T.  876  ;  20  W.  R.  899. 

{e)  Hastings  {Lord),  Exy  parte,  Wilson, 
In  re,  62  L.  J.,  Q.  B.  628  :  10  M.  B.  R. 


219  ■  5  R.  455. 

(/)  T)amhj,'ln  re,  15  Q.  B.  D.  426  ;  54 
L.  J.,  Q.  B.  574  ;  53  L.  T.  800— C.  A. 

{q)  I)a\rdtj,  In  re,  supra. 
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purchase  of  a  reversion  it  was  agreed  between  the  purchaser  and  the  Ch.  XX.  s.  4. 
tenant  that  the  tenant  should  give  up  possession  before  the  expiration       O'dgomg 

,  .  •*■  cind  Incoming 

of  his  lease  and  that  the  compensation  to  be  paid  him  for  so  giving  Tenants. 
up  possession,  and  also  for  certain  trees  and  shrubs  taken  by  the  pur- 
chaser, should  be  determined  by  two  named  "  arbitrators  " — one  a 
seedsman  and  the  other  a  market-gardener — and  in  the  case  of  dispute 
by  an  umpire,  it  was  held,  that  an  assessment  of  the  amount  to  be 
paid  was  merely  a  valuation  and  not  an  award,  so  that  the  tenant 
could  not  issue  execution  upon  it  imder  sect.  12  of  the  Arbitration 
Act,  1889  {h). 

An  action  for  compensation  under  a  custom  is  an  action  to  enforce  Service  out  of 
a  contract  "  affecting  land  "  within  R.  S.  C.  Ord.  XI.,  Rule  1  h,  so  Jui'istiiction. 
that  leave  is  obtainable  to  serve  the  writ  out  of  the  jurisdiction  (/). 

(b)  Partial  Occiipafion. 

It  is  very  generally  the  case,  that  by  the  terms  of  the  lease  or  Occupation  of 
the  custom  of  the  country,  outgoing  tenants  of  farms  leave,  and  ^^^^'  ^^^^^ 
incoming  tenants  enter  upon,  the  premises  at  different  periods  of  the  ended, 
year ;  as  the  house  and  buildings  at  one  time,  the  arable  land  at 
another,  and  the  pasture  and  meadow  land  at  a  third.  Sometimes, 
however,  the  general  quitting  of  the  farm  takes  place  at  one  time ; 
and  there  exists  the  privilege  for  the  outgoing  tenant  to  retain  posses- 
sion of  the  land  upon  which  his  away-going  crops  are  growing,  and 
the  use  of  some  of  the  barns  and  stables  for  the  pui'pose  of  threshing 
and  conveying  them  to  market.  This  privilege  is  occasionally  given 
on  condition  of  his  paying  the  rent  and  taxes  applicable  to  the 
premises  which  he  retains ;  but,  perhaps,  more  commonly  without 
any  such  stipulation.  The  incoming  tenant  has  sometimes  also  the 
privilege  of  entering  before  the  expiration  of  the  existing  tenancy, 
for  the  purpose  of  ploughing  and  preparing  for  his  crops ;  particu- 
larly where  there  is  a  Lady-day  holding.  A  custom  that  the  tenant 
should  hold  over  for  half  a  year  after  the  expu-ation  of  his  term  is 
bad  (A-)  ;  but  a  custom  to  take  an  away-going  crop,  and  house  the 
same  in  the  barns  of  the  farm  for  a  certain  time  after  he  has  quitted 
possession  of  the  bulk  of  the  farm  is  good  (/) .  A  stipulation  on  the 
occasion  of  a  weekly  letting  that  after  the  expiration  of  the  tenancy 

(A)  Sammond  and  TFaterlon,  In  re  {I8d0),  61   L.   J.,    Q.    B.    159,    and    Ch.   XVI., 

62  L.  T.  808.     And  see  Cams  Wilson  and  Sect.  3  (bj,  ante. 
Green,  In  re,   IS   Q.  B.  D.  7 ;  55  L.  T.  ,,.    j^, .,         „  ^  ,       „,, 

864— C.  A.  ^^'^   TF/utcv.  Sa>/er,  Valm.  211. 

(i)  Kai/e  {tenant  in  Yorkshire)  y.  Slither-  {I)    Wigglrsworth   v.   Ballison,    1    Douf. 

land  (landlord  in  Scotland),  20   Q.  B.  D.  201  ;   1   Smith,  L.  C.  ;  lieavan  v    Bchihau 

147 ;  57  L.  J.,  Q.  B.  66  ;  36  W.  R.  508  ;  1  H.  Blac.  5  ;  2  R.  R.  696  ;  Boraston  v! 

68  L.  T.  66  ;  approved  in  Tassellv.  Eallen,  Green,  16  East,  71  ;  14  R.  R.  297. 
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by  the  usual  week's  notice  the  tenant  shall  have  a  reasonable  time  to 
remove  his  goods  has  been  held  valid  [m). 

Where  by  the  custom  of  the  country,  or  by  the  terms  of  the  lease, 
the  tenant  has  a  right  to  retain  possession  of  any  part  of  the  demised 
premises  after  the  end  of  the  term,  ex.  gr.  a  right  to  retain  the  barns 
for  the  purpose  of  threshing  out  his  crops,  &c.,  such  right  will  in 
effect  operate  as  a  prolongation  of  the  term  as  to  sitchpa)-t ;  and  there- 
fore during  that  period  the  landlord  may  distrain  (»).  For  a  like 
reason  the  outgoing  tenant,  or  his  assignees,  may  maintain  trespass  (o), 
or  defend  an  action  of  trespass  at  the  suit  of  the  incoming  tenant  (p), 
or  defend  an  action  of  ejectment  at  the  suit  of  the  landlord  (con- 
fining his  defence  by  notice  to  the  particular  part)  {q),  and  cannot 
remove  any  of  the  straw,  &c.,  which  he  has  covenanted  not  to  remove 
"during  the  leased  term"  (>■).  So,  where  there  is  a  right  reserved 
to  the  tenant  to  take  the  away-going  crop,  it  operates  as  a  prolonga- 
tion of  the  term  on  which  such  crop  grows,  and  the  possession  of  the 
land  continues  in  the  tenant  till  the  crop  is  or  might  be  cut  and 
carried  away  (.s) . 

The  following  Table,  made  up  from  the  information  supplied  by 
the  schedules  to  the  Report  of  the  Central  Associated  Chambers 
of  Agriculture,  upon  Agricultural  Customs  (/),  shows  the  "  custom  of 
the  country"  as  regards  partial  occupation  existing  in  certain  districts 
in  1874  :— 


Pre-entry  and  Berkshire    "  Usual  "  for  incoming  tenant  to  enter  upon  the 

post-occupa-         (Newbury).  fallows    intended    for    roots    on   the    previous 

Country. 

Cambridgeshire Outgoing  tenant  retains  possession  of  barns  and 

(North  of  Isle  of  stackyard,  for  a  reasonable  time,  to  thresh  and 

Ely).  market  corn. 

Cheshire Custom  allows  incoming  tenant  to  take  possession 

(Nantwich).  of  the  meadow  land  on  December  2yth  preceding 

Lady-day,  and  of  the  land  on  February  2nd, 
except  one  field  called  an  outlet,  and  the  barn 
and  buildings.  Possession  of  this  field  andlof 
house  and  promises  is  given  on  May  1st.  Re- 
tainer of  possession  by  outgoing  tenant  not 
permitted. 

(m)  Cornish  v.  Stulls,  L.  R.,  5  C.  P.  {<])  A/cork  v.  Wihhaw,  2  E.   &  E.  633  ; 

334  ;  39  L.  J.,  C.  P.  202.                        '  29  L.  J.,  Q.  B.  143. 

(m)  Bcaran  v.  IMahay,  1  H.  Blac.  5  ;  2  (,.)  Ear  I  of  St.  Grrmmns  v.  Willan,  2  B. 

R.   R.   696;  Knic/ht  v.   Brnnctt,   3   Bing.  &  C.  216 

364  ;  4  L.  J.,  C.  P.  95  ;  28  R.  R.  613.  ,  \   -n   '*  n  ir-  t?    4.    qi      ^A 

i\    n    ,  r^  11        \r  -c    A.    ^^r  ii  («)  Bovaston  V.  Greoi,   16  East,  81      14 

(o)   Bialy  V.  Gibbons,  16   East,    116  ;  14        -r,    -o    on-      r<   -mn  t>  i    ,        ].-   „„ 

T?    "R    ^90  R.  R.  29/  ;   GrijfithsY.  Falc><lo»,  auT^Ta,. 

(p)  Griffiths  V.  Fukston,  13  M.  &  "W".  {t)  See  further  as  to  this  Report,  Sect.  5, 

358.  post. 
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Cheshire Outgoing  tenant  may  retain  house  and  buildings  Ch.  XX.  s.  4. 

(Northwich).  and  one  grass  field  to  February  2nd;  arable  to       Outgoing 

November  1st.  and  Incoming 

lenants. 

Cheshire Incoming  tenant  takes  possession  of  all  the  land  pre-entry  and 

(Macclesfield).  on  February  2nd,  except  an  outlet  for  cattle,  post-occupa- 

Outgoing  tenants  retains  house,  buildings  and  tion  by 
outlet  till  May  1st.  Custom  of 

Country — • 

Cheshire Incoming  tenant  enters  on  the  land,   excej)t   au  contd. 

(Middlewich,  &c.).  outlet  for  cattle,  on  February  2nd.  Outgoing 
tenant  retains  possession,  of  the  premises  and 
outlet  till  1st  or  12th  May. 

Cheshire  (North)    ....  Outgoing  tenant  retains  house,   outbuildings  and 
outlet  till  May  12th. 

Derbyshire Incoming  tenant    prepares   the   land   for   spring 

crops,  and  is  allowed  room  on  the  farm  for 
housing  his  horses  and  servants.  On  many 
estates  outgoing  tenant  claims  to  hold  to  the 
6th  April  in  lieu  of  the  25th  March. 

Dorsetshire Incoming  tenant  allowed  to  enter  to  prepare  for 

(Blandford).  roots  and  green  crops.     Outgoing  tenant  allowed 

the  use  of  barns  for  threshing  and  yards  for 
feeding  hay,  straw,  &c.,  in  Michaelmas  entries 
till  the  following  April  1st. 

Dorsetshire A  Lady-day  tenant  sometimes  takes  possession  of 

(Central).  a  portion  of  the  water  meadows  in  January  or 

February,  to  commence  irrigating  them.  A 
Michaelmas  tenant  will  have  liberty  to  enter  on 
the  land  for  wheat  in  July  or  August,  so  as  to 
haul  out  dung  and  get  his  ploughing  done  in 
good  season.  An  outgoing  Lady-day  tenant, 
having  an  outgoing  crop,  will  hold  all  the  arable 
land  under  corn  till  October  10th,  and  barns, 
yards,  part  of  the  stables,  and  the  whole  or  part 
of  the  farm-house  till  July  6th  in  the  following 
year ;  also  some  of  the  cottages. 

Dorsetshire Incoming  tenant  enters  in  May  to  put  in  his  turnip 

(Blackmoor).  crop ;  in  some  cases  rent  being  allowed,  but  in 

most  cases  not  anything.  Outgoing  tenant  in 
most  cases  retains  the  use  of  the  yards,  sheds, 
barns  and  part  of  the  dwelling-house  for  six 
months  after  the  Michaelmas  term. 

Durham  Incoming  tenant  enters  May  1 3th ;  but  he  is  em- 
powered, six  months  previously,  to  plough  all 
such  lands  as  he  is  entitled  to  as  incoming  lands. 
Incoming  tenant  also  entitled  to  all  manure  made 
upon  the  premises  for  six  months  previously, 
and  to  sow  grass-seeds  among  the  corn  of  out- 
going tenant.  Outgoing  tenant  entitled  to  sow 
half  the  tillage  land  and  to  retain  possession  till 
the  harvest  following,  and  the  joint  occupation 
of  the  barn  and  stackyard  for  the  purpose  of 
threshing  his  outgoing  crops. 
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Outgoing 

and  Incoming 

Tenants. 

Pre-entry  and 
post-occupa- 
tion by 
Custom  of 
Country — 
contd. 


Gloucestershire Principally  Lady-day  takings.     Outgoing  tenant 

(Dean  Forest).  lias  a  right  to  a  fold  room  to  consume  the  straw, 

and  in  some  instances  aright  to  two  rooms  in  the 
farmhouse  till  tho  May  following  the  expiration 
of  tho  tenancy. 

Gloucestershire Incoming  tenant  enters  at  Candlemas,  to  prepare 

(iStow-on-the-Wold).  the  spring  corn,  on  a  Lady-day  entry  ;  and  early 
in  August,  to  commence  ploughing  the  clover 
ley  on  a  Michaelmas  entry.  Outgoing  tenant 
remains  to  May  1st,  for  the  purpose  of  spending 
the  fodder. 


Gloucestershire  . . . 
(Cotswold  Hills). 


Gloucestershire 

(Cirencester). 


Gloucestershire  . 

(Tewkesbury). 


Gloucestershire 

(Vale  of  the  Severn). 


Gloucestershire 
(Tetbury). 


Gloucestershire  . . . 

(East  and  North 
of  Cheltenham). 


.Incoming  tenant  enters,  in  case  of  Michaelmas 
entry,  about  August  20th  to  prepare  for  wheat 
crop.  Outgoing  tenant  allowed  to  thresh  out 
corn  and  consume  fodder,  when  not  taken  to  by 
incoming  tenant,  up  to  May  20th  next  after  the 
expiration  of  the  tenancy. 

.No  pre-entry  by  custom.  In  Lady-day  entries 
outgoing  tenant  may  remain  about  three  months 
and  in  Michaelmas  entries  about  six  months, 
retaining  possession  of  a  portion  of  the  house, 
barns,  stables,  j-ards,  &c.,  for  threshing  out  corn 
crops,  consuming  hay,  &c. 

.  Incoming  tenant  entitled  to  the  whole  of  the  pasture 
land,  one-fourth  of  the  arable,  and  the  dwelling- 
house  (excepting  two  rooms)  from  the  time  his 
tenancy  commences.  Outgoing  tenant  retains 
possession  of  barn  and  yard  room  for  spending 
the  straw  and  keep,  stable  room  for  horses 
(according  to  the  size  of  the  farm)  for  hauling 
out  the  crop,  and  two  rooms  in  the  house  for 
the  lodging  of  a  workman  until  the  Lady-day 
following. 

In  Lady-day  takes  and  sometimes  in  Michaelmas 
takes,  incoming  tenant  prepares  the  fallows 
during  the  summer.  "  A  Michaelmas  tenant 
retains  the  house,  yards  and  buildings,  to  con- 
sume his  produce,  if  not  taken  by  the  incomer." 

.No  pre-entry.  In  a  Michaelmas  take  outgoing 
tenant  can  retain  barns  and  yards  tiU  tho  next 
Lady- day. 

.  In  a  Lady-day  take  incoming  tenant  enters  upon 
all  the  lands  and  premises ;  but  under  a  Michael- 
mas take  he  enters  upon  the  old  ley  and  fallows 
to  prepare  for  wheat  on  August  1st,  and  on  the 
wheat  stubble  immediately  after  the  harvest  to 
plough  and  prepare  for  root  crops.  In  a  Lady- 
day  take  outgoing  tenant  holds  over  barns, 
granary, -yards,  stable  room  for  four  horses  and 
part  of  the  dwelling-house  up  to  May  Ist,  to 
thresh  out  the  corn  and  consume  the  hay  and 
straw ;  but  on  a  Michaelmas  take  he  quits  on 
September  29th,  but  holds  over  the  barn, 
granary,  stabling,  and  part  of  the  house,  up  to 
December  25th,  to  thresh  out  the  corn  only. 


Sect.  4. — Outgoing  and  Incoming  Tenants.  819 

Gloucestershire Outgoing  tenant  aUowed  yard  room  for  tlie  purpose  Ch  XX  s  4 

(Westof  Cheltenham),  of  spending  his  fodder,  straw  and  roots,  barn       'outgoing 
room  and  rick-yard  room,  and  a  portion  of  the   and  incoming 
farmhouse.  Each  and  all  of  these  from  Michael-        Tenants. 
mas  to  Lady-day.  Pre-entry  and 

TT  -1  •        ,,j       .  .  post-occupa- 

nampsiiire  (JNortn)    .  .Incoming  tenant  may  enter  six  months  previous  tionof  partof 


with  portion  of  house  and  stabling.     Outgoing  Holding-,  by 
tenant  retains  part  of  the  house   and  stables,  CoulTvl 
and  the  whole  of  the  barns  and  yards,  till  the  contd. 


Hampslure       Incoming  tenant  may  enter  March  25th  to  plough 

( Andover).  for  white  turnips ;   at  Midsummer  to  sow  turnips ; 

in  August  to  prepare  for  the  wheat  crop,  or  at 
such  a  time  as  outgoing  tenant  can  get  his  pre- 
vious green  crops  fed  off.  Outgoing  tenant 
retains  a  convenient  part  of  the  house,  and  the 
whole  of  the  barns  for  clearing  out  his  corn 
until  May. 

Herefordshire     Candlemas  and  Lady-day  entries  admit  of  incoming 

tenant  entering  after  November  to  plough  stubble 
ground  to  prepare  the  same  for  Lent  grain  or 
turnip  crop.  "  Custom  permits  outgoing  tenant 
to  keep  the  fold  yards  and  buildings  with  one 
grass  pasture,  locally  termed  a  '  boosey  '  pasture, 
till  May  1st  and  a  barn  and  granary  to  thresh 
and  protect  his  olf-going  crop  of  wheat.  But  all 
recent  special  agreements  tend  to  break  through 
this  absurd  cu.stom." 

Herefordsliire Nearly  all  Michaelmas  entries.      Incoming  tenant 

\^^^^^)-  generally  enters  at  Lady-day  to  work  the  fal- 

lows :  but  if  outgoing  tenant  does  them  he  is 
paid  for  the  actual  labour  performed.  Out- 
going tenant  mostly  has  to  May  Ist  to  thresh 
out  and  make  off  his  crops. 

Lancashire  (South)  .  .Incoming  tenant  may  enter  land  February  2nd, 
house  and  buildings  May  1st.  Outgoing  "tenant 
has  the  house  and.  buildings,  with  one  pasture 
field,  called  an  "outlet,"  to  his  use  until  May  1st, 
and  is  "  also  allowed  to  cut  and  take  away 
straw  and  all  his  portion  of  wheat,  which  is  one- 
half,  when  ready,  if  such  has  not  been  arranged 
previously." 

Liiicolnsliire    Neither  pre-entry  nor  retainer  of  possession  per- 

milted  in  aiiy  part  of  Lincolnshire. 

^°^*°^^  ,-••••  ••: On   Michaelmas    farms    outgoing   tenant  retains 

(Marshland  District),    possession   of    the   barns   and   stockvard   until 
May  1st. 

Northamptonshire  . . .  .Outgoing  tenant  has  use  of  premises  for  the  con- 
sumj)tion  of  produce. 
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Cn.  XX.  s.  i.  Northamptonshire  . . .  .Outgoing  tenant  has  use  of  promises  until  May  1st 
Oufqoing  (Weodou).  beyond  Lady-day  for  consuming  produce. 

and  Incoming 

^^^««_«^__  Northumberland.  ....  .Incoming  tenant  may  enter  on  or  after  February 

Pre-entry  and       (Tynedalo).  2nd  to  plough  land  for  fallow  or  green  crops, 

post-occupa-  Outgoing  tenant  has  use  of  barn  for  his  away- 

HolunrbV  g'oing"  crop  (if  not  sold  to  incoming  tenant)  tiU 

Custonfof  May- day  following. 


Country - 
con  Id. 


Nottinghamshire    . . .  .Neither  pre-entry  nor  retainer  of  possession  per- 
mitted. 

Oxfordshire  and In  some  Michaelmas  takes  incoming  tenant  allowed 

Berkshire  to  enter  in  February  to  work  the  fallows.     In- 

( Henley-on-Thames       coming  tenant  may  enter,  at  least  for  wheat,  the 
District).  middle  of    August   or  1st  of    September:    for 

which  he  has  stabling  for  his  horses  and  lodging 
for  his  men.  Lad^'-day  tenants  are  generally 
allowed  possession  of  a  portion  of  the  house, 
stables  and  barns  till  early  in  June.  Michaelmas 
tenants  have  the  same  indulgence  till  Lady-day 
following. 

Shropshire Incoming  tenant  maj'pre-enter  to  prepare  stubbles, 

stabling  for  horses  and  room  for  servants  being 
provided.  In  some  parts  of  Shropshire  there  is 
no  right  of  jire-entry.  "  The  custom  is  becom- 
ing less  acted  uj)on  than  formerly  ;  and  arrange- 
ment is  generally  made  with  outgoing  tenant 
to  perform  the  necessary  work  at  a  price  agreed 
upon."  House  generally  retained,  and  a 
boosey  pasture  allowed,  with  a  portion  of  the 
buildings,  for  outgoing  tenant  till  May  1st. 
Outgoing  tenant  also  allowed  reasonable  time 
for  threshing  his  wheat,  sometimes  till  Feb- 
ruary 2nd. 

Staffordshire   Incoming  tenant  may    enter    on    February    1st 

(Wolverhampton).  "tenant  and  man  without  payment."    Outgoing 

tenant  allowed  a  boosey  jjasture  up  to  May  5th. 

Staffordshire   Pre-entry  "  irregular."    Eetainer  of  possession  not 

(South).  permitted. 

Suffolk Entry  on  October  11th.     Incoming  tenant  has  to 

(except  South).  thresh,  dress  and  deliver  the  corn  of  outgoing 

tenant. 

Suffolk  (South)   Incoming  tenant  may  pre-entcr  only  with  consent 

of  outgoing  tenant,  who  has  use  of  barn  and 
granary  up  to  Lady-day  after  quitting  at 
Michaelmas. 

Surrey In  Michaelmas  tenancies  outgoing  tenant  retains 

the  use  of  the  barns,  a  part  of  the  granaries  and 
cart  sheds  till  the  ensuing  May-day. 
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Wiltshire Incoming  tenant  may  pre-enter  to  prepare   for  Ch.  XX.  s.  4. 

roots  and  fallow  for  wheat.      In  South  Wilt-       Outgoing 

shire  custom  allows  outgoing  tenant  to  retain    and  Incoming 

possession  of  a  proportion  of  the  house,  barns       Tenants. 

and  buildings,   for   the  purpose    of    threshing  Pre-entry  and 

his  corn  and  feeding  the  straw  of  the  last  year's  post-occupa- 

corn  crops.  *i°^  ^y    „ 

■^  Oustom  01 

Worcestershire    Incoming  tenant  may  enter  on  February  2nd  in  a  contd. 

Lady-day  take,  and  is  allowed  part  of  the 
buildings  for  his  own  use.  Outgoing  tenant 
has  the  use  of  part  of  house,  with  fold  yard 
and  boosey  pasture,  until  May  1st. 

Yorkshire     Incoming  tenant  may  enter  on  February  1st  for 

(East  Eiding).  the  jDurpose  of  ploughing,  and  stable  room  must 

be  provided  for  horses. 

Yorkshire     Incoming   tenant    may  enter  on   February  2nd. 

(West  Eiding  :  Outgoing  tenant  may  not  retain  possession  after 

Wakefield).  that  day. 

Yorkshire     Pre-entry  not  permitted.     Most  of  the  holdings 

(West  Eiding  :  from  Candlemas  for  the  land,  and  May  1st  for 

Barnsley).  the  homesteads. 

Yorkshire Lady-day  entry.     Incoming  tenant  can  enter  at 

(North  and  West :         Martinmas  upon  all    arable  lands,    except   the 
Eipon).  fields  on  which  outgoing  tenant  has  his  away- 

going  crops.  Outgoing  tenant  can  retain  pos- 
session of  all  the  arable  lands  on  which  the 
away-going  crops  are  growing,  until  such  crops 
shall  have  been  valued  or  harvested. 

(c)  Au'ay-goi)ig  Crop. 

It  was  held  in  Wigglesworth  v.  DaUison  (u),  that  a  custom  that  a  Right  to 
tenant,  whether  by  parol  or  deed,  shall  have  the  "  away-going-  crop  "  ^^^ 
after  the  expiration  of  his  term,  is  good.  Such  a  custom  was  said  by  Wiggiesivorth 
Lord  Mansfield,  in  1779,  to  be  for  the  benefit  and  encouragement  of  "^-  -^«^^»*<'"- 
agriculture  {u),  but  in  modern  times  strong  opinions  have  been  enter- 
tained of  the  propriety  of  getting  rid  of  it  (.r)  chiefly  on  the  ground 
that  it  may  compel  a  man  to  carry  on  his  business  in  two  distinct 
places  ;  and  it  has  become  a  common  custom  for  the  incoming  tenant 
to  buy  the  standing  crop  at  a  valuation  from  the  outgoing  tenant,  the 
winter  corn  crops  being  so  valued  where  the  entry  is  at  Lady-day, 
and  the  clover  and  root  crops  where  the  entry  is  at  Michaelmas. 
Where  the  lease  contains  no  stipulations  as  to  the  mode  of  quitting, 
the  off-going  tenant  is  entitled  to  his  away-going  crop  according  to 

(«)    TTigglcsivorth  v.  BaUison  (1779),  1  Doug.  201  ;  1  Smith,  L.  C.  ;  ante,  p.  812. 
[x]  Wingrove  Cooke  on  Agricultural  Tenancies,  a.d.  1850,  p.  120 ;  New  Edition. 
1882,  p.  153,  '  tr  ,  , 
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Oulgo'ing 
and  Incoming 

Tenants 
(Awaif-aoinq 

Crop.). 


tlie  custom,  even  tliongh  tlie  terms  of  holding  may  bo  inconsistent 
■with  such  a  custom  (//).  The  fact  of  the  existence  of  the  usage  is  to 
be  collected  not  only  from  what  is  usually  done  in  cases  of  tenancy 
from  year  to  year,  but  from  the  usual  course  pursued  where  tenants 
hold  under  regular  leases.  The  principle  applies  equally  to  the  case 
of  a  tenancy  from  year  to  year  as  to  a  lease  for  a  longer  term,  with 
resjject  to  the  right  to  take  an  away-going  crop  (;:) .  Where  a  tenant 
held  from  Lady-day,  and  there  was  a  custom  that  the  tenant,  at  the 
regular  expiration  of  a  Lady-day  tenancy,  should  have  the  away- 
going  crops,  and  the  tenancy  was  determined  on  the  1st  of  June  by 
an  award  made  on  a  reference  of  disputes  between  the  landlord  and 
tenant ;  it  was  held,  that  the  custom  had  no  operation  {a) . 


Against 
■whom  the 
Out<>roiiig 
Tenant  niay 
Cliiirn  the 
Right  to  an 
a-«-ay-going 
Crop. 


Remedies  of 
the  Parties  as 
to  Crops,  (fcc. 


Where  the  outgoing  tenant  is  entitled  to  take  an  away-going  crop, 
he  may  avail  himself  of  that  right,  whether  the  farm  revert  back  into 
the  hands  of  his  landlord  (h) ,  or  an  incoming  tenant  take  possession  (c) . 
An  agreement  between  the  outgoing  and  incoming  tenants  with 
respect  to  crops  does  not  affect  any  existing  rights  of  the  landlord  (d). 
A  clause  in  a  lease  that  the  tenant  should  be  entitled  to  an  away- 
going  crop,  which  was  to  be  left  for  the  landlord  or  his  incoming  tenant 
at  a  valuation,  has  been  held  not  to  give  the  tenant  the  right  of  posses- 
sion as  against  the  landlord,  after  the  determination  of  the  tenancy, 
but  at  most  only  to  go  on  the  land  for  the  purposes  of  an  away-going 
crop,  and  not  to  exclude  the  landlord  (e) .  A  permission  by  a  land- 
lord to  an  outgoing  tenant  to  sow  more  land  than  by  the  custom  of 
the  country  he  was  entitled  to  on  quitting,  is  good  against  the 
incoming  tenant  (/), 

Where  an  outgoing  tenant  has  no  right  to  an  away-going  crop,  but 
cuts  and  carries  away  the  corn  after  the  expiration  of  his  term,  an 
action  of  trover  may  be  maintained  against  him  by  the  landlord  (g), 
but  not  by  the  incoming  tenant  {h).  Where  there  was  an  agreement 
between  an  outgoing  and  incoming  tenant,  that  the  latter  should  buy 
the  hay,  &c.,  of  the  former  upon  the  farm,  and  that  the  former  should 
allow  to  the  latter  the  expenses  of  repairing  the  gates  and  fences  of 
the  farm,  and  that  the  value  of  the  hay,  &c.,  and  of  repairs  should  be 
settled  by  third  persons ;  it  was  held,  that  the  balance  settled  to  be 
due  to  the  outgoing  tenant  for  his  hay,  &c.,  after  deducting  the  value 


{y)  Holding  v.  Pigoit,  7  Bing.  46.5  ; 
IFcbb  V.  riummcr,  2  B.  &  A.  746  ;  21  R.  R, 
479;  Uuttnn  v.  Warren,  1  M.  &  W.  46fa' ; 
and  p  825  [x),  infra:  Munceuw.  Dennis, 
1  H.  &  N.  216. 

{z)   Onslow  V.  ,  16  Vcs.  173. 

[a)   Thorpe  v.  Ei/re,  1  A.  Sc  E.  926. 

(A)  Faviell  v,  ijaskoin,  7  Exch.  273  ; 
Monslcy  \.  Ludlam,  21  L.  J.,  Q.  B.  64; 
15  Jur.  1107. 


{c)  Mvncey  v.  Dennis,  1  H.  &  N.  216, 

\d)  Petrio  V.  Daniel,  1  Smith,  R.  199  ; 
7  R.  R.  763. 

{c)  Strickland  v.  Maxwell,  2  Cr.  &  M. 
539. 

(/)   Griffiths  V.  Tombs,  7  C.  &  P.  810. 

{q)  Daiics  v.  Connop,  1  Price,  53  ;  16 
R.R.  693. 

[h)  Boraston  v.  Green  (1812),  16  East, 
71  ;  14R.  R.  297. 
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of  the  repairs,  might  he  recovered  hy  him  under  a  common  count  for  Cn.  XX.  s.  4. 
goods  sold  and  delivered,  although  he  failed  upon  a  special  count  on      Ontc/owg 
the  agreement,  for  want  of  including  in  it  that  part  of  the  agreement       Tenants^ 
which  related  to  the  valuation  of  the  repairs  (/). 

(d)  Straw,  Hay,  and  Manure. 

In  some  cases   contracts  relative  to  the  disposal  of  manure  are  -^^hcre  ^u 
entered  into  between  the  landlord  and  tenant  which  may  give  the  outgoing 
latter,  when  he  leaves  the  farm,  a  power  of  disposing  of  it  to  an  cw'^Re^^ 
incoming  tenant  {j).     A  tenant  held  under  the  terms  of  an  expired  m^neration, 
lease,  by  v/hieh  it  was  stipulated  that,  on  quitting,  the  tenant  should 
not  sell  or  take  away  any  of  the  manure  in  the  fold,  but  should  leave 
it  to  be  expended  on  the  land  by  the  landlord  or  his  succeedino- 
tenant,  but  there  was  no  provision  for  payment  to  the  tenant ;  by  the 
custom,  the  tenant  was  bound  in  the  same  way,  but  he  would  have 
been  entitled  to  payment :  it  was  held,  that,  as  an  express  stipulation 
had  been  made  on  the  subject,  the  custom  was  excluded,  and  that 
the  tenant  was  not  entitled  to  be  paid  for  the  manure  {k).     A  lease 
containing  no  provisions  as  to  straw  imconsumed  on  quitting,  is  not 
inconsistent  with  the  custom  of  the  country  that  the  tenant  shall  be 
paid  for  the  straw  and  manure  on  leaving,  and  therefore  the  tenant 
is  entitled  to  be  paid  for  his  straw  (/).     In  Clarice  v.  Westrojje  (m),  "Fodder 
a  tenant  entitled  to  be  paid  a  "  fair  "  price  for  the  straw  left,  but  ^™!'" 
nothing   for    the    manure,  v/as    held    entitled    to    be   paid  for  the  Westrop'e. 
straw  at  a  "fodder"  price  only,  viz.,  one-half  the  market  price,  and 
not   a   "  consuming "   price,   viz.,   two-thirds   of  the   market  price. 
Where  an  outgoing  tenant  had  contracted  with  his  landlord  to  leave 
the  manure  on  the  premises,  and  to  seU  it  to  the  incoming  tenant  at 
a  valuation ;  it  was  held,  that  it  gave  him  a  right  of  on  stand  for  the 
manure  on  the  farm ;  and  that,  possession  and  property  remaining  in 
him  until  the  valuation  was  made,  a  removal  or  use  of  it  by  the 
incoming  tenant  before  that  was  done  would  render  him  liable  to  an 
action  of  trespass  by  the  outgoing  tenant  (o).     Where  a  tenant,  who 
was  bound  to  bring  back  dung  for  aU  hay  sold  by  him  to  be  carried  off 
the  premises,  at  the  time  of  his  quitting  sold  a  part  of  a  rick  then 
standing  to  a  purchaser,  without  mentioning  his  liability  to  brino* 
back  manure  ;  it  was  held  that  the  succeeding  tenant  had  a  right  to 

(?)  Leech  Y.  Burroics,  12  East,  1.  {I)  Munccy^.  Dennis,  1  H.  &  N.  216  • 

U)  Irgh  V.  LiUie,  6  H.   &  N.  165  ;  30  26  L.  J.,  Ex.  66. 
L.   J.,  Ex.   25;  Hurst  y.  mcrst,  4  Exch.  ,    ^   nj     t  tt-  4         no:,n^    -.o  r^    -r^ 

579  ;  Ilassey  v.  Goodall,  17  Q.  B.  310.  .   ("'^  o?t     t''^^  '^f,^  ^^^^^'  ^^  ^-  ^• 

(A-)  IMuTls  V.  Barker,  1  Cr.   &  M.  808  ;  l^o  ;   Id  L,.  J .,  O.  T.  287. 
Webb  V.  liionmcr,  2  B.  &  A.  746  ;  2 1  R.  R.  (o)  Bcatij  v.  Gibbons  (I812\  16  East,  116  ; 

479  ;  Clarke  v.  Roystone,  13  M.  &  W.  752.  14  R.  R.  320. 
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Outfiobig 

and  Incoming 

Tenants, 

Straw.  Hay, 
auel  Manure 
— contd. 


Ch.  XX.  s.  4.  refuse  to  permit  the  hay  to  be  removed  until  the  manure  should  be 
deposited  (/j).  "Where  two  parties  entered  into  a  written  agreement, 
by  which  one  was  to  take  a  farm  of  the  other,  and  to  take  the  straw, 
chaif,  &c.,  at  a  valuation,  to  be  made  by  such  competent  persons  as  the 
two  parties  should  respectively  appoint ;  it  was  held  that  such  an 
agreement  was  entire,  and  that  the  two  parts  could  not  be  separated ; 
and  that  if  one  person  only  was  by  parol  agreement  afterwards 
appointed  to  make  the  valuation,  an  action  could  not  be  maintained 
on  the  parol  agreement  so  substituted,  even  though  the  straw,  chaff, 
&c.,  had  been  taken  and  used  (^7).  Where  in  an  action  by  an 
outgoing  tenant  against  his  landlord  for  the  value  of  hay  and  straw 
left  on  the  premises  that  the  plaintiff  held,  subject  to  the  terms  of  a 
draft  lease,  by  which  it  was  agreed,  first,  that  the  tenant  was  to 
consume  the  hay  and  straw  on  the  premises,  and  not  to  sell  it  except 
as  afterwards  mentioned ;  secondly,  that  the  tenant  might  sell  his 
hay  and  wheat-straw  (except  the  last  year's) ,  provided  for  each  load 
he  brought  back  two  loads  of  dung,  or  equivalent  manure  on  the 
lands ;  and  thirdly,  that  all  the  hay  and  straw  not  used  for  fodder, 
arising  from  the  last  year's  crop,  should  be  left  on  the  determination 
of  the  tenancy,  the  tenant  being  paid  at  a  fair  valuation  ;  and  the 
words  "  fair  valuation "  had  been  substituted  in  the  draft  for  the 
words  "  consuming  price ;  "  the  court  held,  without  considering  the 
effect  of  the  alteration  in  the  draft,  that  the  tenant  was  entitled  to  be 
paid  according  to  a  "  fair  valuation  ;  "  and  that  those  words  did  not 
mean  a  "  consuming  price  "  (r).  Where  it  is  stipulated  that  no  hay 
or  straw  shall  be  sold  off  the  land  dming  the  term  without  the 
consent  of  the  landlord  or  his  agent,  unless  an  equivalent  in  the  shape 
of  manure  be  returned  on  the  land,  it  should  be  clearly  expressed 
whether  the  market  value  or  price  of  the  straw  is  to  be  returned,  or 
only  so  much  manure  as  the  straw  would  have  made  (s).  A  farm 
lease  contained  a  covenant  by  the  lessee  that  he  "should  not  nor 
would  during  the  last  year  of  the  term  thereby  granted  sell  or  remove 
from  the  said  farm  and  lands  any  of  the  hay,  straw  and  fodder  which 
should  arise  and  groio  in  the  said  farm  and  lands :  "  it  was  held,  that 
the  prohibition  was  not  restricted  to  hay,  straw,  and  fodder  which 
arose  and  grew  on  the  farm  in  the  l^st  year  of  the  term,  but 
extended  to  that  which  had  arisen  and  grown  at  any  time  during  the 
term  {t).  Wliere  the  tenant  agrees  to  pay  an  additional  rent  of  10/. 
for  every  ton  of  "  hay,  straw,  or  other  dry  fodder,"  of  the  growth  of 
the  premises  which  shall  bo  sold  off  or  taken  away  or  removed  there- 


(p)  Smith  V.  Chance  (1819),  2  B.  &  Aid. 
753;  21  R.  11.485. 

{q)  Harvey  v.  Grahham,  5  A.  &  E.  61. 

(>•)  Cumberland  v.  Boa-es,  15  C.  B.  348  ; 
24  L.  J.,  C.  P.  46. 


(.s)  Lowndes  v.  Fountain,  11  Exch.  487  ; 
25  L.  J.,  Ex.  49. 

(if)  Gale  V.  Bates,  3  H.  &  C.  84  ;  33 
L.  J.,  Ex.  235. 
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from,  sucli  stipulation  extends  to  liay  of  sueli  bad  quality  as  not  to  he  Cn.  XX.  s.  4. 

fit  for  food  for  cattle  Cu).  Outgoing 

^    '  and  Incoming 

Tenants. 


(e)   Tillages. 

Arable  land  in  some  localities,  especially  where  unsuited  to  the  when  Out- 
growth of  turnips  and  other  root  crops,  is  fallowed  at  certain  periods,  oOi°^  I'i.'^^^^* 
in  order  not  only  that  it  ma,y  be  cleansed  of  couch  and  other  weeds,  muneration. 
but  that  it  may  be  refreshed,  and  the  vegetative  powers,  which  have 
been  exhausted  by  cropping,  restored.  This  process  requires  a 
considerable  outlay  of  capital  whilst  the  land  is  perfectly  unpro- 
ductive during  the  fallow  season ;  but  the  benefit  derived  is  considered 
to  extend  to  a  series  of  subsequent  crops.  It  is  desirable  that  the 
regular  rotation  of  fallowing  upon  a  farm  should  be  kept  up,  notwith- 
standing any  change  of  the  tenants ;  but  it  is  not  to  be  expected  that 
a  tenant  should  lay  out  capital  in  the  process  of  fallowing,  from 
which  he  cannot  derive  the  complete  benefit  before  his  tenancy 
expu'es.  From  these  circumstances  has  arisen  the  right  which  an 
outgoing  tenant  has  to  remuneration  for  tillage  which  is  not 
exhausted  at  the  time  of  his  quitting.  This  usage  has  been  held  to 
be  a  valid  and  reasonable  usage  {x)  for  obvious  reasons. 

An  agreement  that  an  outgoing  tenant  shall  be  paid  for  tillages  on 
the  expiration  of  his  tenancy  is  not  inconsistent  with  the  terms  of  a 
tenancy  from  year  to  year  (y) . 

Where  a  farm  was  taken  for  fourteen  years,  and  the  tenant  was 
to  pay  a  given  sum  for  tillages  and  improvements  done  before  he 
entered,  and  to  receive  the  value  of  such  as  he  should  leave  ;  and  in 
the  first  year  he  said  he  would  leave,  to  which  the  landlord  said  he 
might,  but  no  new  bargain  was  made  as  to  the  tillages  and  improve- 
ments ;  it  was  held,  that  he  was  not  entitled  to  the  value  of  such  as 
ho  left  on  so  quitting  (s).  By  the  terms  of  a  •^Titten  agreement  it 
was  stated,  that  a  certain  quantity  of  manure  had  been  spread  on  the 
land,  and  the  tenant  agreed,  when  given  up  by  him,  to  leave  the  land 
in  the  same  state,  or  allow  a  valuation  to  be  made ;  it  was  held,  that 
this  agreement  excluded  a  custom,  as  inconsistent  with  it,  that  the 
tenant  should  pay  half-tillage  on  going  in,  and  receive  it  on  going 
out  {a). 

An   administrator   of   a   deceased   tenant   is   entitled  to   be  paid  Eeprcsenta- 
according  to  the  custom  of  the  country  for  manure,  tillages,  &c. ;  j^poeasod 
but  if  he  sued  a  person  who  purchased  from  another  who  claimed  as  Tenant. 

(m)  Fiehlcn  v.  Tattcrsall,  7  L.  T.  718.  (y)  BrocMlngtoyi  v.  Saunders  (1864),   13 

[x]  Balby  v.   Hint  (1819),   1   B.   &  B.  W.'K.  46,  Q.  B. 

224  ;  3  Moo.  636  ;  21  R.  E.  577  ;   Hutton  (z)   Whittalcer  y.  Barker,  1  Cr.  &  M.  113. 

T.    Warren  (1836),    I  M.   &  W.  466;  Tyr.  («)   Clarke  y.  Roijstone,  13  M.  &  W.  752. 

&  Gr.  616  ;  2  Gale,  71 ;  5  L.  J.  (N.  S.),  Ex.  See  also  Womersley  v.  Bally,  26  L.  J.,  Ex. 

234  ;  Senior  Y.  Armytagc,  Bart.,  Holt,  197.  219. 
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Ou/f/oiiif/ 

aud  Incoming 

Tenants. 


Cn.  XX.  s.  4.  devisee  of  the  deceased  tenant  tlic  declaration,  before  the  Judicature 
Act,  had  to  be  in  trover  {h) .  An  outgoing  tenant,  administratrix  of  a 
hito  tenant,  liaving  (after  having  had  the  farm  for  above  a  year) 
assigned  to  an  incoming  tenant,  in  consideration  of  a  debt  due  to  him, 
all  her  goods  and  effects,  and  all  stock,  corn,  grain,  on  the  farm,  and 
all  her  estate  and  interest  thereon  and  therein :  held,  that  tliis  com- 
prised tenant  right  or  tillages  on  the  farm  (c) . 

The  valuation  of  tillages,  &c.  between  outgoing  and  incoming 
tenants  should  be  made  in  like  manner,  mutatis  mutandis,  as 
hereinbefore  mentioned  with  respect  to  valuation  of  dilapidations 
and  fixtures  {d).  "Where  straw,  &c.  was  consumed  by  the  incoming 
tenant  before  any  valuation  thereof  had  been  made  or  any  valuers 
named  or  umpires  appointed  :  it  was  held,  that  the  outgoiug  tenant 
was  entitled  to  recover  the  value  under  a  count  for  money  payable 
for  straw,  &c.  {v). 


iVFodc  of 
valuiii)^ 
Tillages,  kc 


Parliamen- 
tary Report, 
1848. 


Aj^ricultural 
Chambers 
Report,  1873. 


New  Customs 
since  1848. 


Sect.   5. — Coi/ipoisation  for  "  Tcmjwrary,  Dumhie,  and  Permanent  " 

Inijv'ovemenfs, 

Frequent  reference  has  been  made  in  this  work  to  the  custom  of 
the  country. 

Prior  to  the  year  1848,  there  appears  to  have  been  no  documentary 
record  of  the  complicated  and  varying  customs  existing  in  different 
districts  throughout  the  kingdom.  In  1848,  a  Select  Committee 
of  the  House  of  Commons,  appointed  at  the  instance  of  Mr.  Pusey, 
presented  an  exhaustive  report  upon  the  subject  (/),  w^hich,  however, 
is  not  at  the  present  day  perfectly  reliable. 

But  in  1873  there  were  published  by  the  Central  Chamber  of 
Agriculture  three  reports  on  "  Unexhausted  Improvements  "  (^),  and 
the  last  of  these  reports  was  accompanied  by  numerous  schedules 
shoY/ing  the  then  existing  customs  of  the  country  in  various  districts 
of  England  in  a  tabular  form. 

In  the  second  report  it  was  observed  : — 

Your  committee  desire  to  draw  the  particular  attention  of  the 
Council  to  the  marked  difference  between  customs  prevailing  to-day 
and  those  existing  in  the  year  1848,  when  Mr.  Puse3''s  Select  Com- 
mittee of  the  House  of  Commons  issued  its  report.  For  example  : — 
In   Lincolnshire,    at    that    time,    no  allowances  were   given  for   guano 


{b)  Searson  v.  Robinson,  2  F.  &  F.  351. 
(c)   Cary  v.  Cartj,  10  W.  R.  G69. 
{d)  Ante,  Ch.  XVI.,  Sect.  9. 

(e)   Clarke  v.  TTcstrope  (1856),  18  C.   B. 
765;  25L.  J.,  C.  P.  287. 


(/)  This  report  was  reprinted  in  1866. 

{//)  The  committee  consisted  of  Sir 
Michael  Hicks-Beach,  M.P.,  Mr.  G-.  F. 
Muutz,  Mr.  E.  Heneage,  Mr.  C.  S.  Read, 
M.P.,  Mr.  Masfen,  Mr.  Fowler,  Mr.  Little, 
Mr.  Russon,  and  Mr.  Lipscomb. 
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or  other  highly  concentrated  manures,  Tvhich  are  now  universally  Ch.  XX.  s.  5. 
allowed  for  in  that  count}'.  Compensation  for  drainage  was  then  Compensation 
only   partially    introduced,     though    it    is    now    a    general   custom   in    •^'^'' f,l"fjg_^''^' 

Lincolnshire.      At   that   time   there  was   no  allowance   in   Staffordshire  

for  purchased  oilcake,  feeding  stuffs,  and  artificial  manure,  or  for 
marling,  boning,  liming,  planting  quickset  hedges,  or  draining,  all 
which  are  now  subjects  of  compensation  in,  at  any  rate,  the  southern 
division  of  that  county.  In  Cambridgeshire,  in  that  part  called  the 
Isle  of  Ely,  allowance  for  oilcake,  for  artificial  manures,  and  for 
claying,  is  new,  since  the  date  of  Mr.  Pusey's  inquiry.  In  Notting- 
hamshire allowances  for  draining  were  only  partially  introduced  at 
that  time,  but  are  now  universally  the  custom,  together  with  compen- 
sation for  road-making,  planting  quickset  hedges,  executing  irrigation 
works,  and  making  main  drains,  watercourses  and  reservoirs.  In 
Cheshire  there  was  at  that  period  no  allowance  for  either  draining  or 
planting  quickset  hedges,  which,  however  obtains  in  North  Cheshire 
at  the  present  time.  In  parts  of  Oxfordshire  compensation  for  chalk- 
ing and  boning  has  been  introduced  since  1848.  In  South  Wiltshire 
allowance  for  purchased  manures  is  new.  In  parts  of  Gloucestershire 
artificial  manures  are  now  allowed  for,  and  compensation  is  given  for 
draining,  though  neither  of  these  improvements  was  recognised  by 
custom  in  1848.  And  in  parts  of  Dorsetshire  a  small  allowance  for  oil- 
cake, feeding-stuffs,  and  purchased  manures,  and  also  for  draining,  has 
been  introduced,  though  there  was  no  custom  of  the  kind  mentioned  in 
the  House  of  Commons'  report.  This  is  sujicient  to  show  that  an  inquiry 
and  report  of  so  early  a  date  as  1848  is  wholly  insufficient  to  enable  anyone 
to  arrive  at  a  correct  conclusion  regarding  the  established  customs  of  the 
various  counties  in  the  present  day. 

Your  committee  would  direct  attention  to  the  absence  of  any  uniform  ^  ,j. 
principle  upon  which  customs  might  be  supposed  to  have  originated.  Founded  on 
Thus  guano  is  allowed  for  in  some  counties  when  applied  to  corn  crops,  ^^  Principle, 
in  other  counties  only  when  applied  to  root  or  green  crops ;  and  in  the 
latter  case,  some  counties  or  districts  pay  for  all,  and  some  for  only 
half  the  quantity  used  in  the  last  year ;  and  while  some  counties 
pay  for  no  guano  used  in  the  last  year  but  one  of  the  tenancy,  other 
counties  pay  for  one-third  of  what  is  applied  in  that  year.  For  oilcake 
the  allowances  vary  from  half  the  value  of  cake  used  in  the  last  j'ear, 
with  nothing  for  cake  used  in  the  year  before  that,  to  one-fourth  of  the 
last  year's  and  one-eighth  of  the  previous  year's  cake,  or  two-thirds  of 
the  last  year's  and  one-third  of  the  previous  year's  consumption  of  oilcake. 
Compensation  for  tile  draining  ranges  so  diversely  that  improvement  is 
calculated  in  some  counties  to  extend  over  six  years,  and  in  other 
counties  up  to  fourteen  years.  Planting  quickset  is  spread  over  varying 
periods  from  three  to  ten  years.  Liming  arable  land  is  supposed  to 
benefit  the  tenant  from  five  years  down  to  only  two  years ;  and  limino- 
pastures  is  taken  as  lasting  three  years  in  some  counties  up  to  six  years 
in  others. 

The  returns  show  that  in  some  counties,  in  lieu  of  money  compensation 
for  purchased  feeding-stuffs  and  manures,  the  outgoing  tenant  is  entitled 
to  an  away-going  crop  ;  but  a  large  number  of  the  returns  show  that  in 
many  counties  and  districts  no  compensation  whatever  for  temporary 
improvements  is  secured  by  custom  either  in  money  or  crop,  and  ut)  to  the 
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for  Improvc- 

mcnts  by 

Custom. 

Fixtures — no 
Compeusa- 
tion  for. 


Customs 
Changed  by 
Additions 
since  Living 
Memory. 


Customs  not 

"County" 

Customs. 


present  time  your  committee  have  not  received  a  single  intimation  of  tlie 
existence  of  any  custom  securing  to  the  tenant  compensation  for  buildings, 
excepting  structures  not  attached  to  the  freehold,  which  he  is,  of  course, 
at  liberty  to  remove. 

In  tlie  thii'd  report  (presented  in  1874)  the  committee  observed  : — 

Your  committee  have  experienced  much  difficulty  in  ascertaining 
Trhat  is  understood  to  constitute  an  "established  custom."  Accord- 
ing to  the  common  acceptation  of  the  term,  a  custom  must  have 
obtained  from  time  immemorial  (/«) ;  but  your  committee  find  from 
the  returns  received  that  customs  affecting  allowances  to  an  outgoing 
tenant  have  been  considerably  changed  by  additions  from  time  to  time 
withi7i  living  memory.  This  state  of  transition  is  especially  remarkable 
at  the  present  time.  But  it  is  to  be  observed  that,  while  the  process  of 
gradually  introducing,  extending,  and  altering  custom  is  going  on  in 
some  districts,  the  greater  portion  of  England  still  remains  without 
any  custom  affording  compensation  for  the  tenant's  capital  expended  in 
improvements. 

Eeturns  have  been  received  from  fifty-five  districts,  namely:  Berk- 
sliire,  Newbury ;  Cambridgeshire,  Isle  of  Ely,  North ;  Cheshire,  North- 
wich ;  Cheshire,  Knutsford  ;  Cheshire,  Nantwich  ;  Cheshire,  North ; 
Derbyshire  ;  Devonshire,  East ;  Devonshire,  Central ;  Dorsetshire,  Vale 
of  Blackmoor  ;  Dorsetshire,  Central ;  Dorsetshire,  Blandford  ;  Durham  ; 
Essex,  North ;  Gloucestershire,  West ;  Gloucestershire,  Cotswold ; 
Gloucestershire,  Cirencester  ;  Gloucestershire,  West  of  Cheltenham ; 
Gloucestershire,  East  and  North  of  Cheltenham  ;  Gloucestershire, 
Forest  of  Dean;  Gloucestershire,  Valley  of  the  Severn;  Gloucester- 
shire, Tetbury;  Gloucestershire,  Stow-on-the-Wold ;  Gloucestershire, 
Ledbury  ;  Gloucestershire,  Tewkesbury  ;  Hampshire,  North ;  Hamp- 
shire, Andover  ;  Herefordshire  ;  Kent,  The  Weald ;  Kent,  East ;  Lanca- 
shire, South  ;  Lancashire,  North  ;  Lincolnshire  ;  Lincolnshire,  Marshes  ; 
Norfolk  ;  Norfolk,  Marshland ;  Northamptonshire,  South  ;  Northampton- 
shire, Weedon  ;  Northumberland,  Tyneside  ;  Nottinghamshire  ;  Oxford- 
shire, Henley-on-Thames  ;  Shropshire  ;  Somersetshire,  North  ;  Stafford- 
shire ;  Staffordshire,  South  ;  Suffolk  ;  Suffolk,  Sudbury  ;  Warwickshire  ; 
Wiltshire,  Swindon  ;  Wiltshire,  South  ;  Worcestershire ;  Yorkshire, 
North  and  East  Ridings,  Malton ;  Yorkshire,  North  and  AVcst  Eidings, 
Eipon ;  Yorkshire,  West  Hiding,  Wakefield ;  Yorkshire,  West  Hiding, 
Barnsley  ;  Yorkshire,  East  Eiding. 

The  area  reported  upon  includes  districts  extending  from  the  most 
northern  to  the  most  southern,  and  from  the  most  eastern  to  the  most 
western  limits  of  England. 

Erom  the  variations  in  practice  occurring  within  comparatively  limited 
districts,  as  revealed  by  your  committee's  inquiry,  it  is  evident  that 
customs  cannot  be  correctly  defined  and  classified  as  "county"  customs, 
and  that,  so  far  from  each  county  possessing  a  distinct  and  peculiar  usage 
co-extensive  with  its  area,  a  map  of  England  in  which  the  prevalence  of 
each  custom  should   be   represented  by  a  distinguishing  colour  would 


(A)  But  see  tlie  law  as  to  this,  Senior  v.  Armijtage,  Holt,  N.  P.  197  ;  17  R.  R.  627. 
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exhibit  a  series  of   most   irregularly-shaped   and   uneqiiallj'-distributed  Ch.  XX.  s.  5. 
patches — the  most  conspicuous  feature  being  the  very  small  proportion  of    Compensation 
the  surface  of  England  enjoying  any  custom  of  adequate  compensation   •^''',„'^^'/fX7" 
even  for  purchased  feeding-stuffs  and  manures.  Custom. 

The  labour  of  your  committee  has  principally  consisted  in  preparing 
the  forms  of  inquiry,  and  collecting,  arranging,  and  tabulating  the 
information  communicated  ;  and  they  must  refer  the  council  to  the 
voluminous  details  condensed  in  the  summary  schedules,  it  being 
impossible  to  convey,  in  any  general  statement  within  the  ordinary 
limits  of  a  report,  either  a  full  knowledge  of  their  contents,  or  the 
comparisons  and  deductions  which,  it  is  hoped,  will  render  them  of 
great  value. 

The  schedules  annexed    to  this   report   divided  improvements  (/)  "Tempo- 
into   three   classes — (1)   "temporary,"   being   allowances   for   crops,  ^'?;^',',"'^"^' 
cultivation,  and  farmyard  manure,  and  for  purchased  feeding-stuffs,  "Perma- 
and  purchased  manures  ;  (2)  "  durable,"  being  allowances  for  liming,  ^rovements 
boning,  &c.  ;  and  (3)  "  permanent,"  being  allowances  for  tile  drain- 
ing,  making  roads,   &c.      These    three   classes  correspond    to    the 
"  thii'd  class,"  "  second  class,"  and  "  first  class  "  improvements  for 
which  compensation  was  given  by  the  AgricuUnral  Holdings  Act  of 
1875  in  cases  where  that  Act  was  applicable,  but  not  to  the  improve- 
ments mentioned  in  the  fu-st  schedule  to  the  Ao-ricultural  Holding's 
Act,  1883,  which  improvements  are  differently  classified,  though  they 
are  of  the  same  kind. 

In  the  two  former  editions  of  this  work  subsequent  to  1875,  a  table 
was  printed,  made  up  from  the  schedules  to  this  report,  sho-uing 
the  compensation  payable  by  custom  for  the  temporary,  durable, 
and  permanent  improvements.  The  Act  of  1875,  by  allowing 
compensation  to  be  claimed  under  the  custom,  instead  of  under  the 
Act  (see  sect.  62)  rendered  a  knowledge  of  the  custom  still  necessary. 
The  Act  of  1883  (see  sect.  57)  has  substituted  compensation  under 
that  Act  for  compensation  under  the  custom,  so  that  a  knowledge 
of  the  custom  is  now  but  of  little  value,  and  the  table,  therefore,  is 
now  omitted. 

The   allowances,   however,   for   crops,    cultivation,   and  farmyard  vUlowances 
manure,  where   not   provided    for  by   contract,   are    still    in    very  Cultivatwii 
numerous  cases  provided  for  by  custom.    Such  allowances  are  entirely  and  Farmyard 
outside  the  Agricultural  Holdings  Act,  and  are  expressly  saved  by     '*^^^" 
sect.  GO  of  the  Act  of  1883. 

[i)  The  schedules  also  contain  valuable  prohibited  crops,  &c.  See  Table  showing 
information  as  to  the  rights  of  pre-entry,       rights  of  pre-entry,  ante,  p.  816. 
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Gn.  XX.  s.  G. 

/S^ySSl     Sect.  Q.—Com2)cnsatlon  in  respect  of  Allotments  or  Cottage  Gardens. 


Allotmeuts 
and  Cottage 
Gardens  Com- 
pensation for 
Crops  Act. 


Compensa- 
tiou  for  Gi  ops, 
Labour, 
Manure,  &c. 


Crops  and 
Fruit. 


Labour. 
Manure, 

Structural 
Improve- 
ments. 


The  tenant  of  an  allotment,  i.e.  oE  "any  parcel  of  land  riOt  more 
than  two  acres  in  extent  and  cultivated  as  a  garden  or  farm  "  (which 
definition  docs  not  include  a  plot  having  in  it  vegetables,  fruit  trees 
and  flowers  occupied  by  a  seedsman  for  the  purpose  of  his  business  (k)), 
or  of  a  cottage  garden,  i.e.  an  "allotment"  attached  to  a  cottage,  has, 
on  the  determination  of  his  tenancy,  a  special  and  indefeasible  right 
to  compensation  for  crops  and  other  matters,  by  virtue  of  the  "  Allot- 
ments and  Cottage  Grardens  Compensation  for  Crops  Act,  1887  " 
(50  &  51  Yict.  c.  26). 

This  Act,  which  is  printed  at  length  in  the  Ajopendix,  after  defining, 
by  sect.  4,  "  holding  "  as  "  allotment  or  cottage  garden,"  and  "  allot- 
ment "  as  any  parcel  of  land  of  not  more  than  two  acres  in  extent,  and 
"  tenant "  as  holder  of  a  holding  under  a  landlord  for  any  term  :  by 
sect.  5,  enacts  as  follows  : — 

Upon  tho  determination  of  tlio  tenancy  of  a  holding  after  the  com- 
mencement of  this  Act,  the  tenant  shall  be  entitled  notwithstanding  any 
agreement  to  the  contrary  to  obtain  from  the  landlord  compensation  in 
money  for  the  following  matters  and  things,  that  is  to  say : — 

(«)  For  crop?,  including  fruit,  growing  upon  the  holding  in  the  ordi- 
nary course  of  cultivation,  and  for  fruit  trees  and  fruit  bushes 
growing  thereon,  which  have  been  planted  by  the  tenant  with  tho 
previous  consent  in  writing  of  the  landlord, 
(i)  For  labour  expended  uj)on  and  for  manure  applied  to  the  holding 
since  the  taking  of  the  last  crop  therefrom  in  anticipation  of  a 
future  crop. 
(c)  For  drains  and  for  any  outbuildings,  pigsties,  fowlhouses  or  other 
structural  improvements  made  by  the  tenant  upon  his  holding  with 
the  written  consent  of  his  landlord. 


No  basis  of  assessment  of  compensation  is  prescribed  by  the  Act. 
By  sect.  7  if  the  parties  do  not  agree,  the  difference  is  to  be  settled  by 
an  arbitrator,  to  be  appointed  as  prescribed  by  sect.  8  by  the  justices 
of  the  peace  for  the  petty  sessional  division  in  which  the  holding  is 
situated,  and  by  sect.  9  to  act  without  remuneration  if  practicable. 

By  sect.  16  the  aw^ard  is  final  and  conclusive  in  every  case,  and 
neither  the  submission  nor  award  may  be  made  a  rule  of  any  Court, 
or  is  removable  by  any  process  into  any  Com-t. 

The  Agricultural  Holdings  Act  (which  will  be  examined  in  the 

Anrricultuml^^  next  chapter)  is  to  a  certain  extent  excluded.     That  is  to  say,  if  a 

claim  be  made  under  the  Allotments  Compensation  Act,  no  claim  can 


Heference  to 
Arbitration. 


Award  Final. 

Exclusion  of 
Airricultu; 
Holdings . 


a)  Cooper  V.  Tearse,  [189G]  1  Q.  B.  662:   65  L.  J.,  M.  C.  0.5     74  L.  T.  495;  44 
W.  R.  494. 
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be  made  under  tlie  Agricultural  Holdings  Act,  but  it  appears  to  be  Ch.  XX.  s.  6. 
open  to  the  tenant  to  make  a  claim  under  the  Agricultural  Holdings    2"  y'^SI/ 
Act  if  he  so  pleases.     By  sect.  18—  ^"SSr'' 

Gardens. 

No  claim  for  compensation  shall  be  made  under  the  Agricultural 
Holdings  (England)  Act,  1883,  for  any  matter  or  thing  in  respect  of 
which  a  claim  for  compensation  is  made  under  this  Act,  and  in  any  case 
in  which  the  provisions  of  that  Act  and  of  this  Act  conflict  the  provisions 
of  this  Act  shall  prevail. 

If,  however,  the  allotment  be  held  under  a  sanitary  authority  in  Application  of 
execution  of  the  Allotments  Act,  1887  (50  &  51  Vict.  c.  48)  (p.  42,  ^^tex-Slot- 
ante) ,  and  the  tenancy  be  determined  by  the  sanitary  authority  under  ments  Act, 
sect.  8,  sub-sect.  2,  of  that  Act,  it  is  specially  provided  by  the  same 
sub-section  that — 

In  every  such  case  the  sanitary  authority  in  default  of  agreement 
between  the  incoming  and  outgoing  tenant  shall  on  demand  pay  to  the 
tenant  whose  tenancy  is  so  determined  any  compensation  due  to  him  as 
outgoing  tenant;  and  such  compensation  shall  be  assessed  by  an  arbitrator 
appointed  by  the  sanitary  authority ;  or,  if  the  tenant  so  elect,  either  by 
an  arbitrator  appointed  under  the  Allotments  and  Cottage  Gardens  Com- 
pensation for  Crops  Act,  1887,  or  by  a  reference  under  the  Agricultural 
Holdmgs  Act,  1883. 


Sect.  7. — Compensation  to  Tenant  ejected  hy  Mortgagee. 

At  common  law  the  tenant  of  a  mortgagor  is,  like  the  mortgagor  Commsii  Law 
himself,  a  mere  tresiDasser,  so  that  such  tenant  can  be  eiected  by  the  ^^le— No 

...  •'  "^  Lompensa- 

mortgagee  without  notice  (/)  and  thus  lose  all  his  crops  and  any  right  tion. 
to  compensation  for  them  by  the  mortgagee. 

The  Conveyancing  Act,  1881,  s.  18  (ante,  p.  65),  by  allowing  a  Conveyancing 
mortgagor  in  possession  to  make  leases  w^here  the  mortoras-e  was  made  ^P^T"  ,  ^, 

■,  .,      ^1     .^  .  .  oo  Liimited  Com- 

subsequently  to  that  Act  m  a  certain  form  prescribed  by  that  Act,  has  pensation. 
to  a  great  extent  cured  this  hardship  on  the  tenant. 

In  cases  to  which  the  Conveyancing  Act  does  not  apply  and  where  Tenants' 
the  tenancy  is  of  land,  the  Tenants'  Compensation  Act,  IbOO  (53  &  54  Compeusa- 

■Yj.   J  -»<\         •  ,1  .  ,  .  ,  tion  Act 

Vict.  c.  0/j,  gives   the   occupier  a  remedy  against   the  mortgagee.  —Full  Com- 
After  reciting  that  it  is  expedient  to  amend  the  Agricultural  Holdino-s  P*^^s»*^o"- 
Act  (post,  Ch.  XXI.),  and  the  Allotments  and  Cottage  Gardens  Com- 
pensation for  Crops  Act,  1887  (ante,  p.  830),  "  in  so  far  as  they  relate 

[l)  Kcech  V.  Ball,  1  Dougl.  21,  and  p.  60,  ante. 
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Cn.  XX.  s.  7.  to  tlie  compensation  paid  to  tenants  for  improvements  where  land  is 
J?'Sw?o/   under  mortgage,"  and  enacting  that  the  Act  is  to  be  construed  as  one 
Mortgaged     ^^j^h  those  Acts,  it  is  enacted  that— 

Land.  ' 


"\\Tiere  a  person  occupies  land  under  a  contract  of  tenancy  with  the 

mortsraofor,  whether  made  before  or  after  the  commencement  of  this  Act, 
when  it  is  not  binding  on  the  mortgagee  of  such  land,  then — 

(I)  The  occupier  shall,  as  against  the  mortgagee  who  tahes  possession, 
be  entitled  to  any  compensation  which  is,  or  would  but  for  the  mortgagee 
taking  possession  be  due  to  the  occupier  from  the  mortgagor  as  respects 
crops,  improvements,  tillages  or  other  matters  connected  with  the  land, 
whether  under  the  principal  Acts,  or  the  custom  of  the  country,  or  agree- 
ments sanctioned  by  the  principal  Acts  ; 

Provided  that  any  sum  ascertained  to  be  due  to  the  occupier  for  such 
compensation  or  for  any  costs  connected  therewith,  may  be  set  oif 
against  any  rent  or  other  sum  due  from  him  in  respect  of  the  land,  and 
recovered  as  compensation  under  the  principal  Acts,  but  unless  so  set  off 
shall  as  against  the  mortgagee  be  charged  and  recovered  in  accordance 
only  with  section  thirty-one  of  the  Agricultural  Holdings  Act,  1883  (m), 
as  if  the  mortgagee  were  the  landlord  within  the  meaning  of  that  section. 

Application  of  It  will  liave  been  seen  from  the  italicised  words  of  the  above  enact- 
Tenants'  ment  that  thouo'h  the  Act  is  primarily  concerned  with  compensation 

tion  Act  due  under  the  Agricultural  Holdings  Act  and  the  Allotments  Act,  it 

tbn  undeT^'^"  ^^^0  gives  Compensation  for  crops,  tillages  or  other  matters  connected 
Custom.  -with  the  land,  where  such  compensation  is  given  by  the  custom  of  the 

country. 

In  two  respects,  however,  the  Act  appears  to  be  deficient: — 
(1)  It  gives  no  right  to  take  away-going  crops,  and  (2)  it  gives  no 
compensation  for  matters  which  are  neither  within  the  Acts  nor 
a  custom,  but  are  provided  for  by  special  clauses  in  the  contract  of 
tenancy. 

The  Act  further  (sub-sect.  2)  provides  that — 
Right  of  (2)  Before  the  mortgagee  deprives  the  occiipier  of  possession  of  the 

Notice  *^^  *°  land  otherwise  than  in  accordance  with  the  said  contract,  he  shall  give  to 
failing  Notice  the  occupier  six  months'  notice  in  writing  of  his  intention  so  to  deprive 
to  Fuller  j^j^^   ^^ ^  •£  j^^  ^^  deprives  him  compensation  shall  be  due  to  the  occupier 

Uompensa-  '  ^  ^  iiin-iii  j 

tion.  for  his  crops,  and  for  any  expenditure  upon  the  land  which  he  has  made 

in  the  expectation  of  holding  the  land  for  the  full  term  of  his  contract  of 
tenancy  in  so  far  as  any  improvement  resulting  therefrom  is  not  exhausted 
at  the  time  of  his  being  so  deprived,  and  such  compensation  shall  be 
determined  in  like  manner  as  compensation  under  the  ininciiDal  Acts,  and 
shall  be  set  off,  charged  and  recovered  in  manner  before  provided  in  this 
section. 

{m)  By  sect.  31  of  the  Act  of  1883,  if  the  landlord  be  a  trustee  the  compensation  is 
recoverable  against  the  holding  only. 
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This    sub-SGction   shall   only  apply  where   the  said  contract   is  for  a  Ch.  XX.  s.  7. 
tenancy  from  year  to  year,  or  a  term  of  years  not  exceeding  twenty-one,    Compensation 

,  1  ,  to  Tenants  of 

at  a  rack-renr.  Mort^iaqed 

Land. 

All  improvements  seem  to  be  comprised  within  this  compreliensive 
sub-section,  whether  reasonable  or  not,  and  whether  for  the  benefit  of 
an  incoming  tenant  or  not.  The  meaning  of  the  Act  is  that  the 
tenant,  if  coming  within  the  last  paragraph  of  sub-sect.  2,  is  to  be 
entitled  both  to  notice,  and  also  to  compensation  as  described  in 
sub-sect.  1. 


L.T.  53 
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ment. 
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ings of  Two 
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but  applied 
■where  applic- 
able, unless 
excluded  by 
Writing. 


Sect.   l.—T/w  Bejjealed  Ad  of  1875. 
(a)  Generally :  Poirer  to  exclude  Act. 

The  Agricultural  Holdings  Act,  1875  (38  &  39  Yict.  c.  92),  which 
was  passed  on  the  13th  August,  1875,  and  commenced  on  the  15th 
February,  1876  (sect.  58),  is  repealed  by  sect.  62  of  the  Act  of  1883, 
but  with  important  savings  for  rights  to  compensation  for  the  im- 
provements to  which  it  applies,  if  executed  before  the  commencement 
of  the  Act  of  1883.  The  rights  to  claim  compensation  under  the 
Act  of  1875,  which  from  its  permissive  character  was  never  very 
extensive,  have  now  probably  lapsed. 

The  Act  applied  only  to  a  "  holding  either  wholly  agricultural  or 
wholly  pastoral,  or  in  part  agricultural  and  as  to  the  residue  pastoral," 
and  did  not  apply  to  such  holdings  unless  they  amounted  to  two 
acres  or  more.  But  it  applied  to  all  such  tenancies,  if  created  after 
the  commencement  of  the  Act,  and  to  all  such  tenancies  from  year  to 
year,  cm-rent  at  the  commencement  of  the  Act,  unless  the  operation 
of  the  Act  had  been  formally  excluded  by  writing.     But  although  it 
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might  not  have  been  excluded  in  writing,  the  landlord  and  tenant  Ch.  XXI.  s.  i. 
might  displace  its  operation  (1)  by  mutual  agreement,  and   (2)  by  ^^^fcTudAct 
taking  advantage  of  the  custom  of  the  coimtry.      Such  was  shortly       ofi'^ih. 
the  effect  of  sects.  54,  56,  57,  b%,  59  and  60. 

(b)   Compensation,  under  the  Act  of  1875,  on  Basis  of  Outlay. 

The  Act  of  1875  (sects.  5 — 19)  dealt,  and  dealt  separately,  with  Three  Classes 
three  "  classes  "  of  "  improvements."  The  first  class  included  thirteen  ments™^''^^^" 
kinds  of  improvement,  such  as  drainage  and  other  works  of  construc- 
tion of  an  extensive  and  expensive  character ;  the  second,  six  kinds, 
such  as  boning  of  land  with  undissolved  bones  and  other  expensive 
modes  of  fertilizing  the  land  ;  the  third,  two  kinds  only,  both  arising 
from  manure. 

The  improvements  of  the  first  class  were,  by  sect.  5,  as  follows : —     i.s^  cia^s  .•— 
(1)  Drainage  of  land ;  (2)  Erection  or  enlargement  of  buildings;  ^uiidSand 

(3)  Laying  clown  of  permanent  pasture ;   (4)  Making  and  planting  of  Pasture,  &c. 

osier  beds ;   (5)  Making  of  water  meadows  or  works  of  irrigation  ; 

(6)  Making  of  gardens  ;  (7)  Making  or  improving  of  roads  or  bridges ; 

(8)  Making  or  improving  of  watercourses,  ponds,  wells,  or  reservou's, 
or  of  works  for  supply  of  water  for  agricultural  or  domestic  purposes ; 

(9)  Making  of   fences;    (10)   Planting  of   hops;  (11)   Planting  of 
orchards  ;  (12)  Reclaiming  of  waste  land;   (13)  Warping  of  land. 

By  sect.  10,  the  consent  in  writing  of  the  landlord  had  to  be 
obtained  previously  to  executing  any  of  the  above  [1st  class]  improve- 
ments, otherwise  the  tenant  was  not  entitled  to  compensation. 

By  sect.  6,  any  of  the  above  improvements  could  not  be  deemed  to  Durability  of 
continue  unexhausted  beyond  the  end  of  20  j'ears  after  the  year  of  i,npTOvement 
tenancy  in  which  the  outlay  thereon  is  made.  20  Years. 

By  sect.  7,  the  amount  of  the  tenant's  compensation  for  any  of  the  Amount  of 
above  improvements  was  the  sum  laid  out  by  him  on  the  improve-  jjas/s' of  Com- 
ment, with  a  deduction  of  a  proportionate  part  thereof  for  each  year  pensation. 
while  the  tenancy  endured  after  the  year  of  the  outlay  and  while  the 
improvement  continued  unexhausted.      Here  attention  may  be  drawn  Distinction 
to  the  main  distinction  between  the  Acts  of  1875  and  1883 — which  is,  of ^^STf^and 
that  whereas  the  Act  of  1875  provided,  except  in  the  case  of  a  third-  Act  of  18S3. 
class  improvement,  a  compensation  on  the  basis  of  outlay,  the  Act  of 
1883  uniformly  provided,  as  did  the  Act  of  1875  in  the  cases  of  a 
third-class  improvement,  a  compensation  on  the  basis  of  value  to  an 
incoming  tenant. 

The  improvements  of  the  second  class  were  (sect.  5)  as  follows : —       2nd  Class  .-— 
(1)  Boning  of  land  with  undissolved  bones  ;  (2)  chalking  of  land  ;  ch^^'„  &c_ 
(3)    Clay  burning ;    (4)    Claying   of  land ;    (5)    Liming  of   land  ; 

53  (2) 
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of  Outl(Uj). 

Durability  of 
2nd  Class 
Improvement, 
7  Years. 
Notice  to 
Landlord. 
Amount  of 
Compensa- 
tion. 


(6)  Marling  of  land.  By  sect.  6  any  of  the  above  improvements 
could  not  "  in  any  case  be  deemed  to  continue  unexhausted  "  beyond 
the  end  of  7  years  "following  after  the  year  of  tenancy  in  which  the 
outlay  thereon  is  made."  By  sect.  12,  the  tenant  was  not  entitled  to 
compensation  in  respect  of  any  of  the  above  improvements  unless  not 
more  than  42  and  not  less  than  7  days  before  beginning  to  execute 
it,  he  had  given  to  the  landlord  notice  in  writing  of  his  intention  to 
do  so ;  and  by  sect.  8,  the  amount  of  compensation  was  the  sum 
propeyhj  laid  out  by  the  tenant  on  the  improvement,  with  a  deduction 
of  a  proportionate  part  thereof  for  each  year  while  the  tenancy 
endured  after  the  year  of  the  outlay  and  while  the  improvement  con- 
tinued unexhausted. 


The  third  class  improvements  were,  by  sect.  5,  as  follows  : — 

Apj^lication   to   land   of    purchased  artificial    or  other  pui-chased 

manm'e :  and  consumption  on  the  holding,  by  cattle,  sheep,  or  pigs, 

of  cake  or  other  feeding-stuff  not  produced  on  the  holding ;  but  by 

sect.  6,  the  above  improvements  were  not  to  be  deemed  to  continue 

Ii^TOvement,  unexhausted  beyond  the  end  of  2  years  following  after  the  year  of 


2,rd  Class : — 

Manure. 

Consumption 
of  Cake. 

Durability  of 
3rd  Class 


outlay. 


(c)  Assessment  of  Compensation  under  Act  of  1875. 


Notice  to 
Landlord  of 
intended 
Claim. 


Smith  V. 
Acock. 
Assessment, 
uuder  Act  of 
1883,  of 
Claim  under 
Act  of  1875. 


By  sect.  20  of  the  Act,  a  tenant  was  not  entitled  to  obtain  com- 
pensation unless  one  month  at  least  before  the  determination  of  the 
tenancy  he  gave  notice  to  the  landlord  of  his  intention  to  claim  it ; 
and  the  landlord  might,  where  such  notice  was  given,  give  before  the 
determination  of  the  tenancy,  or  within  14  days  thereafter,  a 
counter-notice  of  an  intention  to  claim  compensation  on  his  jDarfc. 
By  sect.  21,  the  amount  of  compensation  was  directed  to  be  settled  by 
a  reference,  in  case  the  parties  did  not  agree,  and  sects.  22 — 41  con- 
tained a  procedure  for  assessment  of  compensation,  difPeriug  but 
slightly  from  the  since  repealed  sections  in  pari  materia  of  the  Act  of 
1883. 

In  Smith  v.  Acock  (a)  it  was  held  that  a  claim  under  the  Act  of 
1875  might  be  dealt  with  under  the  procedure  of  the  Act  of  1883, 
although  the  compensation,  as  has  been  already  pointed  out,  would 
have  to  be  assessed  on  a  different  basis  in  many  cases. 


(d)   T/ie  General  Exclusion  of  the  Act  of  1875. 

Operation  of        It  is  beyond  doubt  that  the  operation  of  the  Act  was,  as  a  general 
in  general       ^^^^'  excluded  by  landlords,  and  its  permissive  character  was  severely 


excluded. 


(«)  Smith  V.  Acocl;,  53  L.  T.  230. 
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criticised.     On  the  1st  of  May,  1876,  the  proprietors  of  the  "Mark  Ch.XXI.s.i. 

Lane  Express"  published  a  supplement  to   that    journal,  showing    %f',fil{l 

in  a  tabular  form,  from  very  copious  returns  furnished  "  chiefly  by  ~" 

farmers  and  land  agents,  with  a  few  landowners,"   how  far,  how, 

and  why  the  Act  had  been  excluded.     These  returns,  it  was  correctly 

said,  showed  conclusively  (1)  that  the  Act  in  May,  1876,  was  very 

nearly  a  dead  letter ;   (2)  that  it  was  the  landlords  who,  in  the  vast 

majority  of  instances,  had  given  notice  to  exclude  it ;    and  (3)  that 

the  tenant  farmers  for  the  most  part  did  not  desire  to  come  under 

the  Act.     The  reasons  for  this  indifference,  if  not  hostility,  on  the 

part  of  the  tenant  farmers  were  various ; — most  being  satisfied  with 

existing   agreements,   many   having   confidence   in   their  landlords, 

preferring  a  custom  of  the  country,  or  di'eading  litigation,  and  some 

few  believing  the  Act  to  be  in  the  interest  of  landlords  rather  than 

of  tenants. 

It  must  be  borne  in  mind,  however,  that  the  Act  applied  to  all  Extent  of 
Crown  and  Duchy  of  Lancaster  or  Cornwall  lands,  and  that  inad-  ^cTof  1875. 
vertence  and  other  causes  tending  to  prevent  the  exclusion  of  the 
Act  in  writinrj,  it  must  necessarily  have  come  into  operation  to  a 
considerable  extent,  especially  on  small  holdings. 

(e)  Repeal  of  the  Act  of  1875. 

The  Act  of  1875  is  repealed  by  sect.  62  of  the  Act  of  1883  as  from  Repeal  of^_ 
the  1st  January,  1881,  but  that  section  expressly  provided  that  the     ^  °      '^' 
repeal  should  not  affect  any  right  to  compensation  in  respect  of  im- 
provements  to  which   the   Act   of   1875    applied,  and  which   were 
executed  before  the  commencement  of  the  Act  [1st  Jan.,  1881],  or  Partial  con- 
any  right  to  compensation  in  respect  of  any  improvement  to  which  tion^of  Acrof 
the  Act  of  1875  applied,  although  executed  by  a  tenant  after  the  18"5. 
commencement  of  this  Act,  if  made  under  a  contract  of  tenancy 
cmTcnt  at  the   commencement  of   the  Act.      As  has  been  already 
pointed  out,  however,  the  Act  of  1875  has  now  probably  ceased  to 
have  any  but  an  historical  interest. 


Sect.  2.— The  "  Pnncipal  Act "  of  1883. 
The  Agricultural  Holdings  Act,  1883  (46  &  47  Yict.  c.  61),  which  Fivefold 
was  passed  on  the  25th  August,  1883,  and  came  into  operation  on  the  tj^g Tct!  ° 
1st  January,  1884,  deals  with  five  distinct  matters.     Fu'st,  it  gives 
agricultural   tenants    compensation    for    certain    specified    improve-  Compensa- 
ments — a   compensation    to    be    assessed    on   a  basis   of    value   as  of°yXe^^^^^ 
distinguished    from    the    basis    of    outlay — as    will    be    presently 
(see   p.    851)    explained.      Secondly,  it   gives  to   such   tenants  the 
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Ch.  XXI.  s.  2. 

"Principal 
Act''  q/1883 
(5  Birisioiis). 


"On  Deter- 
mination of 
Tenancy.' ' 


To  what 
Holdings 
the  Act 
applies. 


jDroperty  in  fixtures,  subject  to  the  landlord's  option  of  purchase. 
Thirdly,  it  relaxes  in  favour  of  such  tenants  the  rigour  of  the  law  of 
distress.  Fourthly,  it  converts  into  a  year's  notice  the  half-year's 
notice  impliedly  required  by  law  in  case  of  an  implied  tenancy  from 
year  to  year.  Fifthly,  it  allows  the  landlord  of  any  tenant  holding- 
from  year  to  year  to  resume  possession,  for  the  purpose  of  making 
certain  specified  improvements,  of  a  part  of  the  demised  premises,  by 
a  partial  notice  to  quit.  The  last  four  of  these  divisions  have  been 
already  dealt  with  in  the  text  {h)  ;  and  both  the  Act  itself  and  its 
amending  Act  of  19 (JO  are  printed  at  length  in  Appendix  A. 

By  sect.  61,  the  interpretation  clause,  which  should  always  be 
referred  to  when  any  difficulty  of  construction  arises,  "  determination 
of  tenancy  "  means  "  the  cesser  of  a  contract  of  tenancy  by  efiluxion 
of  time  or  from  any  other  cause,"  a  definition  which  (see  p.  840,  post) 
is  not  very  clear,  but  which  would  seem  to  include  not  only  deter- 
mination by  notice  to  quit,  but  also  determination  by  surrender,  and 
perhaps  even  determination  by  forfeiture. 

By  the  effect  of  sects.  1,  54  and  61  (which  is  in  no  way  affected  by 
the  Act  of  1900),  the  Act  seems  to  apply  to  the  following  holdings, 
however  small  in  extent,  and  to  no  others  : — 

Holdings  either  wholly  agricultural  or  v/hoUy  pastoral,  or  partly 
agricultural  and  partly  pastoral,  or  wholly  or  partly  cultivated,  as 
market  gardens,  held  under  a  landlord  for  a  term  of  years,  or  for  lives, 
or  for  lives  and  years,  or  from  year  to  year  (t),  by  a  tenant  holding  no 
employment  under  such  landlord. 


Notice  of 
Claim,  and 
procedure  for 
Arbitration, 
Bs.  6—16 
(repealed) . 


Arbitration. 


Bar  of  exclu- 
sion of  right 
to  Compensa- 
tion. 


The  repealed  7th  section  provided  that : — 

A  tenant  claiming  compensation  under  this  Act  shall,  two  months  at 
least  before  the  termination  of  the  tenancy,  give  notice  in  writing  to  the 
landlord  of  his  intention  to  mahe  such  claim. 

Where  a  tenant  gives  such  notice,  the  landlord  may,  before  the  deter- 
mination of  the  tenancy,  or  within  14  days  thereafter,  give  a  counter- 
notice  in  icriting  to  the  tenant  of  his  intention  to  mahe  a  claim  in  respect 
of  any  waste  or  any  breach  of  covenant  or  other  agreement. 

Every  such  notice  and  counter-notice  shall  state,  as  far  as  reasonably 
may  be,  the  particulars  and  amount  of  the  intended  claim. 

Elaborate  provisions  for  arbitrators  (now  repealed)  followed,  and  it 
was  and  still  is  provided  by  sect.  55,  that — 

Any  contract,  agreement,  or  covenant  made  by  a  tenant,  by  virtue  of 
which  he  is  deprived  of  his  right  to  claim  compensation  under  this  Act  in 


_  {b)  As  to  fixtures,  see  p.  706  ;  as  to 
distress  (in  respect  of  wliich  some  of  the 
sections  hare  been  applied  to  tenancies 
rieneralhj  by  the  Law  of  Distress  Amend- 
ment Act,  1888,  which  has  repealed,  and 
with  slight  amendments  rc-enactod,  such 


applied  sections),  see  p.  489  ;  as  to  the 
year's  notice  to  quit,  and  as  to  the  re- 
sumption of  part  of  the  land  for  improve- 
ments, see  pp.  381-383. 

(c)  See  King  v.  Eversfield,  46  W.  E,  52, 
and  p,  841  (i),  post. 
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respect  of   any   improvement    mentioned   in   the   first   schedule   hereto  Ch.  XXI.  s.  2. 
(except  an  agreement  providing  such  compensation  as  is  by  this  Act  per-     The  "  Tr\n- 
mitted  to  be  substituted  for  compensation  under  this  Act)  shall,  so  far  as     ^'fnglf 
it  deprives  him  of  such  right,  be  void  both  at  law  and  in  equity.  

Other  sections  of  the  Act  of  1883  will  be  dealt  with  in  conjunc- 
tion with  the  amending  Act  of  1900,  as  to  which  a  few  words  must 
first  be  now  said  separately. 


Sect.  3. — The  Amending  Act  of  1900. 

The  Agricultm-al  Holdings  Act,  1900  (63  &  64  Yict.  c.  50),  repeals 
sect.  1  of  the  Act  of  1883,  which  gave  the  right  to  compensation  for 
improvements,  and  Sched.  I.  of  that  Act,  which  contained  the  list  of 
the  improvements  for  which  compensation  was  given,  re-enacting 
sect.  1  almost  verbatim,  and  re-enacting  Sched.  I.  with  added 
improvements,  the  most  important  additions  being  the  consumption 
of  corn  by  cattle  or  horses  and  the  laying  down  temporary  pasture. 
The  Act  of  1900  repeals  also  the  7th  section  of  the  Act  of  1883,  which 
required  a  tenant  to  claim  compensation  at  least  two  months  before 
the  end  of  the  tenancy,  and  by  sect.  2  (2)  allows  claims  to  be  made  at 
any  time  before  the  end  of  the  tenancy.  An  entirely  new  procedure 
for  arbitration  is  embodied  in  the  second  schedule,  but  liberty  is  given 
to  the  tenant  to  proceed  under  arbitration  clauses  of  a  contract  of 
tenancy  instead  of  by  the  new  statutory  procedure,  and  to  either  party 
to  claim  in  the  same  arbitration  for  matters  outside  the  Acts.  An 
arbitrator  is  also  empowered,  in  cases  where  the  amount  due  on  a 
landlord's  counterclaim  exceeds  that  due  on  the  tenant's  claim,  to  give 
judgment  for  the  landlord,  thus  getting  rid  of  the  effect  of  Holmes 
and  Formhif,  In  re  (d),  in  which  the  High  Com^t  had  been  obliged  to 
hold  that  to  do  justice  in  this  way  was  beyond  the  powers  of  arbitra- 
tors under  the  Act  of  1883. 


Sect.  4. — Compensation  under  Agricultural  Holdings  Acts,  1883  and 

1900  [e). 

At  common  law  a  tenant  had  no  right  (/)  to  compensation  for  any  No  Common 
improvements  or  acts  of  husbandry.      The  common  law  implies  a  Compenf 


Law  Eight  to 

nsa- 
tion. 


{d)  Holmes   and  Formbi/,   In  re,   [1895]  The  Act  of  1883  is  printed  at  length  in 

1  Q.  B.  174  ;  64  L,  J.,  Q.  B.  391  ;   15  R.  Appendix  A.,  post. 

^^^'  H^'  ^-J'^'^:  *^  ^-  ^'J^f'A  f  .  (/)  I^or  the  exception  in  the  pecuUar 

[e)  This  section  is  partly  adopted  from  „             , ,               ,, 

the  introduction  to  Lcly  and  Aggs's  Law  case    of      'emblements,      see    Ch.   XX., 

of  Agricultural  Holdings.  Sect.  3,  ante. 
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Custom. 


Compcnsa 
tion  by- 
Contract. 


Ch.xxI.s.  4.  contract  on  the  part  of  an  agricultural  tenant   to   cultivate   in   a 
vlderAct!°of  ^^^sband-like   manner  (//),  so   that   a  landlord   can  at  common  law 
1883  (i)id  1900.  recover  damag-es  from  a  tenant  for  doing  less  than  sufficient  on  the 
land,  but  it  imj^lies  no  contract  on  the  part  of  the  landlord  to  com- 
pensate the  tenant  for  doing  more  tlian  sufficient,  or  even  to  pay  him 
for  the  seeds  and  labour  of  the  last  year  of  tlie  tenancy. 

Out  of  this  hardsliip  to  the  tenant  arose  and  multiplied  those 
various  "customs  of  the  country"  already  adverted  to  (/^),  under 
which  the  tenant  became  entitled  to  be  paid,  in  the  majority  of 
counties  for  seed  and  labour  of  a  last  year,  in  a  large  number  of 
districts  for  artificial  manure,  and  in  a  few  districts,  pre-eminently  in 
Lincolnshire,  for  drainage  and  buildings. 

The  indefinite  character  of  many  of  the  customs,  and  the  increasing 
necessity  for  the  application  of  artificial  manures,  led  to  the  embodi- 
ment in  many  contracts  of  tenancy  of  elaborate  compensation  clauses, 
usually  based  upon  the  custom  of  the  country  in  districts  where  there 
was  a  compensation  custom,  but  developing  the  rights  of  the  tenant 
with  greater  precision  than  that  which  the  rights  under  the  custom 
had  attained. 

The  right  to  compensation,  by  sect.  1  of  the  Act  of  1900,  vests  in  a 
tenant  "at  the  determination  of  his  tenancy  on  quitting  liis  holding," 
at  determina-  and  by  sect.  6  of  the  Act  of  1883,  "determination  of  tenancy"  means 
"  the  cesser  of  a  contract  of  tenancy  by  reason  of  effluxion  of  time,  or 
from  any  other  cause,"  a  definition  wliicli  clearly  includes  determina- 
tion by  notice  to  quit  and  surrender,  and  also— though  this  may 
admit  of  doubt,  on  the  ground  that  forfeiture,  resulting  as  it  does 
fi'om  the  wrongful  act  of  the  tenant,  is  not  ejusdem  generis  with 
effluxion  of  time — determination  by  forfeiture. 

No  compensation  is  payable  to  a  "  sitting  tenant,"  that  is,  to  a 
tenant  whose  tenancy  continues  after  the  execution  of  the  improve- 
ment ;  but  in  the  case  where  a  tenant  holds  under  a  limited  owner, 
and  wishes,  after  executing  an  improvement,  to  have  his  contract  of 
tenancy  renewed,  the  43rd  section  of  the  Act  of  1883  allows — though 
it  does  not  enjoin — the  limited  owner,  on  renewing  the  contract  and 
estimating  the  future  rent,  to  leave  out  on  account  against  the  tenant, 
notwithstanding  the  requirement  of  a  "  best  rent "  by  sect.  7,  sub- 
sect.  2,  of  the  Settled  Land  Act  (ante,  p.  7),  any  increase  in  the  value 
of  the  holding  which  may  have  arisen  from  any  improvement  made  or 
paid  for  by  the  tenant. 

It  may  often  happen  also  that  a  tenant  may  have  effected  improve- 
ments for  which  he  would  be  entitled  to  compensation  if  he  quitted, 
but  instead  of  quitting  is  desirous  of  taking  a  new  lease  on  the  same 


Compensa- 
tion under 
Act  due  only 


Tenancj'  on 

quitting 

Holdinsr 


"No  Compen- 
sation to 
"Sitting 
Tenant." 


Effect  of 
Continued 
Occupation 
but  New 
Tenancy. 


iff)  Legh  V.  Hewitt,  4  East,  154 ;  Poideu  v.  Walker,  5  T.  E,.  373. 
ih)  Ante,  Ch.  XX.,  Sect.  4,  p.  826, 


Sect,  4. — Compensation  on  Basis  of  Value.  841 

or  altered  terms,  or  allows  himself  by  continued  payment  of  rent  to  Ch.  XXI.  s.  4. 
become  a  tenant  from  year  to  year.      In  such  a  case  he  neither  srets   ,^„-^^^^°C^^ 

.•'*'.  *=  IS8^  and  l£00 

his  compensation  at  once  nor  loses  it  altogether,  sect.  58  of  the  Act  of  {Holdings  and 

1  ooo  i'  I^      I  Improvements 

ibo-J  enacting  that —  djected). 

A  tenant  who  has  remained  on  his  holding'  during  a  change  or  changes  Continued 
of  tenancy,  shall  not  thereafter  on  quitting  his  holding'  at  the  determina-  Occupation 
tion  of  a  tenancy  be  deprived  of  his  right  to  claim  compensation  in  respect  °"  -^'^^ 
of   improvements   by  reason   only  that   such   improvements  were  made     ^'''■'^^y* 
during  a  former  tenancy  or  tenancies,  and  not  during  the  tenancy  at  the 
determination  of  which  he  is  quitting. 

The  Acts,  as  has  been  already  pointed  out,  apply  by  virtue  of  sect.  1 
of  the  Act  of  1900,  and  sects.  54  and  61  of  the  Act  of  1883,  to— 

Holdings,  however  small,  either  wholly  agricultural  or  wholly  pas-  t^  ^j^^t 
toral,  or  partly  agricultural  and  partly  pastoral,  or  wholly  or  partly  HoldiugsActs 
cultivated  as  market  gardens,  held  under  a  landlord  for  a  term  of  years,  applicable. 
or  for  lives,  or  for  lives  and  years,  or  from  year  to  year  by  a  tenant 
holding  no  employment  under  such  landlord. 

A  tenancy  on  which  rent  is  payable  on  the  usual  quarterly  days  in  Tenancy 
any  year  is  a  tenancy  from  year  to  year,  although  determinable  by  y"^  ^^^^  **^ 
three  months'  notice  at  any  time,  instead  of  at  the  end  of  a  current 
year  of  the  tenancy,  as  tenancies  from  year  to  year   are  usually 
determinable  (?") . 

The  improvements  to  which,  and  to  which  only,  the  Act  applies,  Improve- 
are  divided  into  three  Parts,  and  those  specified  in  Part  I.  of  the  ^^^^l'  j 
First  Schedule  of  the  Act  of  1900  are —  Pt.  i  of  Act 

(1)  Erection,  alteration  (^•),  or  enlargement  of  buildings.  ^  ..,. 

(2)  Formation  of  silos.  "'    *"^*' 

(3)  Laying  down  of  permanent  pasture. 

(4)  Making  and  planting  of  osier  beds. 

(5)  Making  of  water-meadows  or  works  of  irrigation.  ^ 

(6)  Making  of  gardens.  Imgatxon. 

(7)  Making  or  improving  of  roads  or  bridges.  Gardens. 

(8)  Making    or    improving    of    watercourses,     ponds,     wells,    or  ^"f' 

reservoirs,  or  of  works  for  the  application  of  water  power 
or  for  supply  of  water  for  agricultural  or  domestic 
purposes. 

(9)  Making  or  removal  (/)  of  permanent  fences.  Fences. 

(10)  Planting  of  hops.  Hops. 

(11)  Planting  of  orchards  or  fruit-bushes.  jr,.,^,-^ 

(12)  Protecting  young  fruit-trees  (m). 

(13)  Reclaiming  of  waste  land.  Waste. 

(14)  Warping  or  weiring  {n)  of  land.  Warpinff. 

(15)  Embankment  and  sluices  against  floods.  Embankment. 

(16)  The  erection  of  wirework  in  hop-gardens  (o).  Jiop  Wire- 

(t)  Xxng  V.  Eversfeld,    [1897]  2  Q.  B.  [m)  The  item  "  Protecting  young  fruit 

475  ;  66   L.  J.,   Ch.   809  ;  46  W.  E.  51—  trees  "  was  added  by  the  Act  of  1900. 

C.  A.,  reversing  Day,  J.  (h)  The  words  "or  weiring  "were  added 

{k)   "Alteration"    was   added    by   the  by  the  Act  of  1900. 

Act  of  1900.  (o)  The  item  "  The  erection  of  wirework 

[l)   The    words    "or    removal"    were  in  hop  gardens "  was  added  by  the  Act  of 

added  by  the  Act  of  1900.  1900. 


Silos. 

Pasture, 

Osiers. 


Watercourses. 


work. 
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Ch.  XXI.  s.  4.      A  note  to  Schod.  I.  of  the  Act  of  1900,  of  whicli  the  above  list  is  an 
Compeiisafwii   gxact  copv,  adds — 

nudir  Avis  of  •'■''' 

^^^^  Udu,lt^       "  [N.B.— Tliis  part  is  subject,  as  to  market  gardens,  to  the  provisions 
of  Part  III.]  "  of  the  schedule,  for  which  see  p.  8-16. 


(BuU 
I'crmancnt 

Conscut  of 
Landlord. 


Substituted 
Compensa- 
tion. 


Fruit  Trees. 


Pt.  2  of 
Sched.  I.  to 
Act  of  1900  : 

Drainage. 


Notice  to 
Landlord. 


These  improvements  require  the  written  consent  of  the  landlord. 
For  none  of  them,  by  sect.  3  of  the  Act  of  1883,  is  compensation 
payable — 

"Unless  the  landlord  or  his  agent  duly  authorized  in  that  behalf,  has 
previously  to  the  execution  of  the  improvement  consented  in  writing  to 
the  making-  of  such  improvement." 

The  consent  must  also  have  been  given  in  any  case  after  the  passing 
of  the  Act  of  1883,  i.e.  on  or  after  the  2Gth  August,  1883,  and  in  the 
case  of  improvements  for  which  compensation  was  first  given  by  the 
Act  of  1900,  after  the  commencement  of  that  Act,  i.e.  on  or  after  the 
1st  January,  1901  {p). 

The  consent  "  may  be  given  by  the  landlord,"  under  sect.  3  of  the 
Act  of  1883,  "unconditionally,  or  upon  such  terms  as  to  compensation 
or  otherwise,  as  may  be  agreed  upon  between  the  landlord  and  the 
tenant,  and  in  the  event  of  any  agreement  being  made  between  the 
landlord  and  tlie  tenant,  any  compensation  payable  thereunder  shall 
be  deemed  to  be  substituted  for  compensation  under  the  Act." 

Upon  this  section  it  should  be  observed  that  buildings  and  fencing, 
if  no  compensation  be  payable  for  them,  become  the  property  of  and 
removable  by  the  tenant,  subject  to  the  landlord's  power  of  purchase, 
under  sect.  34  of  the  Act  (ante,  p.  706).  As  to  the  terms  of  compen- 
sation, it  is  conceived  that  they  must  involve  some  substantial  benefit 
to  the  tenant,  and  must  not  neutralize  sect.  55  of  the  Act,  which  will 
presently  be  considered  (p.  844),  so  as  to  deprive  him  altogether  of 
the  right  to  compensation  which  that  section  declares  to  be  inviolate. 

A  power  in  the  contract  of  tenancy  for  the  tenant  to  turn  meadow 
land  into  orchard  is  a  consent  within  the  section  to  the  planting  an 
orchard  within  the  section,  so  as  to  give  the  tenant  a  right  to 
compensation  {q). 

Part  2  of  Sched.  I.  of  the  Act  contains  one  improvement  only — 
(17)  Drainage. 

This  improvement  requires  a  previous  written  notice  to  the  landlord. 
By  sect.  4,  no  compensation  is  payable  for  drainage — 

"  Unless  the  tenant  has  not  more  than  three  months  and  not  less  than 
two  months  before  beginning  to  execute  such  improvement,  given  to  the 


{p)  Act  of  1883,  8.  3  ;  Act  of  1900,  s.  7. 
{q)  Hears  v.    Calkndcr,    [1901]    2    Ch. 


3SS;  70  L.  J.,  Ch.  621;  84  L.  T.  618; 
49  W.  R.  584  ;  65  J.  P.  615,  per  Cozens- 
Hardy,  J. 


Sect.  4. — Compensation  under  Agricultural  Holdings  Acts.  843 

landlord,  or  liis  agent  duly  authorized  in  tliat  behalf,  notice  in  writing  of  Ch.  XXI.  s.  4. 
his  intention  so  to  do,  and  of  the  manner  in  which  he  proposes  to  do  the    Acts  o/i883 
intended  work."  (-^JO). 


The  omission  to  give  the  required  notice  within  the  requii-ed  time 
■will  he  fatal  to  the  claim  for  compensation,  unless  in  accordance  with 
a  proviso  to  sect.  4  the  landlord  and  tenant  may  have  dispensed  with 
the  notice,  and  made  some  special  agreement  between  themselves  as 
to  drainage. 

Upon  the  notice  being  given,  one  of  three  results  may  happen.  Effect  of 
Either—  ^0^^*^^. 

(1.)  The  landlord  and  tenant  may  agree  on  the  compensation  to  be 
paid,  which  compensation  is  to  be  "  substituted  "  for  compensation 
under  the  Act,  or 

(2.)  The  landlord  may  eseeute  the  drainage  himself  "  in  any 
reasonable  and  proper  manner  he  may  think  fit "  and  charge  the 
tenant  with  not  more  than  5  per  cent,  on  the  outlay,  or 

(3.)  "  In  default  of  any  such  agreement  or  undertaking  [of  the 
landlord  to  execute  the  drainage],  and  also  in  the  event  of  the  land- 
lord failing  to  comply  with  his  undertaking  within  a  reasonable  time, 
the  tenant  may  execute  the  improvement  himself,  and  shall  in  respect 
thereof  be  entitled  to  compensation  under  this  Act." 

In  the  third  part  of  Sched.  I.  of  the  Act  of  1900  are  comprised  as  pt.  3  of 
"  Improvements  in  respect  of  which  consent  of  or  notice  to  landlord  is  ^\^^2  }n^ 
not  required  "   (the  improvements  added  by  the  Act  of  1900  being 
here  printed  in  italics) — 

(18)  Chalking  of  land.  Chalking. 

(19)  Clay-burning.  Clay-bKmbig. 

(20)  Claying  of  land  or  spreadififf  hlaes  upon  land.  Claying. 

(21)  Liming  of  laud.  Liming. 

(22)  Marling  of  land.  ^  Marling. 

(23)  Application  to  land  of  purchased  artificial  or  other  purchased  Furchased 

manure.  Manure. 

(24)  Consumption  on  the  holding  by  cattle,  sheep,  or  pigs,  or  by  CaJcc,  ^-e. 

horses  other  than  those  regularly  employed  on  the  holding,  of 
corn-cake  or  other  feeding-stuff  not  produced  on  the 
holding. 

(25)  Consumption  on  the  holding  by  cattle,  sheep,  or  pigs,  or  hy  horses   Corn. 

other  than  those  regularly  employed  on  the  holding,  of  corn 
proved  hy  satisfactory  evidence  to  have  been  produced  and 
consumed  on  the  holding. 

(26)  Laying    down    temporary  pasture    with    clover,    grass,    lucerne,    Temporary 

sainfoin,  or  other  seeds,  soion  more  than  two  years  prior  to  Pasture, 
the  determination  of  the  tenancy. 

To  obtain  compensation  for  those  improvements,  neither  the  consent 
of,  nor  any  notice  to,  the  landlord  is  requii'ed  before  executing  the 
improvement. 
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Ch.  XXI.  s.  4. 

Compensation 
under  Actx  of 
1883  and  1900. 

Avoidance  of 
Agreement 
iiieonslstont 
with  Right  to 
Compensa- 
tion. 

Sect.  55  of 
Act  of  1883. 


Tlio  Acts,  as  far  as  the  riglit  to  compensation  is  concerned,  are 
purely  compulsory.  Sucli  is  the  undoubted  effect  of  sect.  55  of  the 
Act  of  1883,  which  is  as  follows : — 

Any  contract,  agreement,  or  covenant  made  hy  a  tenant,  by  virtue  of 
which  he  is  deprived  of  his  right  to  claim  compensation  under  this  Act  in 
respect  of  an}'  improvement  mentioned  in  the  First  Schedule  hereto 
(except  an  agreement  providing  such  compensation  as  is  by  this  Act  per- 
mitted to  be  substituted  for  compensation  under  this  Act),  shall,  so  far  as 
it  deprives  him  of  such  riglit,  be  void  both  at  law  and  in  equity. 


Acts  do  not 
apply  to 
Tenancy  at 
Will. 


Agreement 
Void,  not 
Illegal, 


Substituted 
Coinjiensa- 
tion  gene- 
rally. 


Nor,  it  is  submitted,  can  the  tenant's  right  to  compensation  be 
indirectly  got  rid  of  bj  any  agreement  on  his  part  not  to  make 
improvements  at  all.  Such  an  agreement  would,  it  is  submitted,  be 
so  contrary  to  the  spirit  of  the  Act  and  to  the  public  policy  of  stimu- 
lating the  general  fertility  of  the  soil  of  the  country,  that  the  words 
"riglit  to  claim  compensation"  ought  not  to  be  construed  strictly,  but 
ought  to  be  taken  to  include  "  right  to  receive  compensation."  Such 
an  agreement,  therefore,  if  made,  may  be  disregarded,  and  the  tenant 
may  proceed  to  execute  the  improvements  mentioned  in  the  Act,  and 
to  claim  compensation  for  them  as  if  it  had  not  been  made  {>'). 

It  should  be  pointed  out,  however,  that  the  Acts  (see  ante,  p.  841) 
do  not  apply  to  a  tenancy  at  will,  so  that  such  tenancies,  however  long 
continued  or  however  often  renewed,  if  the  continuance  or  renewal 
be  purely  voluntary  on  the  landlord's  part  and  not  in  pursuance 
of  any  agreement  with  the  tenant,  do  not  entitle  the  tenant  to 
comjoensation. 

An  agreement  inconsistent  with  the  right  to  compensation  is  void 
only,  and  not  illegal  so  as  to  subject  any  party  proposing  or  making 
it  to  penalties,  and  it  is  void  only  in  itself,  and  does  not  avoid  any 
other  stipulation  of  the  contract  of  tenancy  of  which  it  may  form  a 
part. 

Altliough  the  Acts  are  compulsory  in  principle,  they  are  not  com- 
pulsory in  detail,  but  allow  the  parties  to  agree  upon  a  "  substituted 
compensation,"  that  is  a  compensation  of  a  character  determined  by 
themselves — upon  the  basis  of  outlay  for  instance,  instead  of  upon  the 
basis  of  value  to  an  incoming  tenant,  as  determined  by  sect.  1  of  the 
Act.  This  is  expressly  provided  by  sect.  3  of  the  Act  of  1883,  in 
relation  to  buildings  and  other  improvements  mentioned  in  Part  I.  of 
the  First  Schedule,  by  sect.  4  in  relation  to  drainage,  and  by  sect.  5 
in  relation  to  boning  and  other  improvements  mentioned  in  Part  III. 
of  the  First  Schedule.  By  sect.  17,  where  compensation  is  claimed, 
and  "  substituted  compensation  "  has  been  provided,  the  amount  of 


(>•)  See  farther  on  this  subject,  Lely  and  Aggs's  "Agricultural   Holdings"  at 
p.  93. 
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sucli  substituted  compensation  is  to  be  determined   by  a  reference  Ch.XXI.  s.  4. 
under  the  Act  as  hereafter  described  (post,  p.  849)  and  not  by  action,    ^^^'^^'^f^/s  of 
The  substituted  compensation  for  boning  and  other  improvements  1883  and  1900. 
mentioned  in  Part  III.  of  Sched.  1  of  the  Act  of  1900,  must  be  "  fair  Substituted 
and  reasonable,"  otherwise  the  provisions  of  any  agreement  attempt-  Compensa- 
ing  to  provide  it  will  be  void,  and  the  compensation  will  have  to  be  Liming,  &c., 
assessed  on  the  basis  fixed  by  the  Act  itself  of  the  value  to  an  incoming  ^^air  and 
tenant.     For  sect.  5  of  the  Act  of  1883  provides  that —  Reasonable." 

Where  in  the  case  of  a  tenancy  under  a  contract  of  tenancy  beginning 
after  the  commencement  of  this  Act  any  particular  agreement  in  writing 
secures  to  the  tenant  for  any  improvement  mentioned  in  the  third  part  of 
the  First  Schedule  hereto  (s),  and  executed  after  the  commencement  of 
this  Act,  fair  and  reasonahle  compensation,  having  regard  to  the  circum- 
stances existing  at  the  time  of  making  such  agreement,  then,  in  such 
case,  the  compensation  in  respect  of  such  improvement  shall  be  payable 
in  pursuance  of  the  particular  agreement,  and  shall  be  deemed  to  be 
substituted  for  compensation  under  this  Act. 

The  "  particular  agreement  in  writing  "  mentioned  in  this  section 
need  not  be  sej^arate  from  the  contract  of  tenancy  itself,  but  it  is 
essential  that  it  should  deal  with  and  give  compensation  for  each  of 
the  items  of  improvement  mentioned  in  the  third  part  of  the  First 
Schedule ;  otherwise,  so  far  as  regards  any  omitted  item,  the  "  par- 
ticular agreement"  will  be  void,  and  the  statutory  basis  of  value  to  an 
incoming  tenant  will  come  into  force. 

The  compensation  is  to  be  "fau'  and  reasonable  having  regard  to  Meaning  of 
the  circumstances  at  the  time  of  the  agreement."  In  practice  it  will  Eeatonable  " 
be  often  difficult  to  say  what  satisfies  these  words,  especially  where  an 
agreement  is  of  long  standing.  The  questions  that  will  arise  appear 
to  be  questions  of  fact  for  the  arbitrators,  but  it  seems  that  the 
bui'den  of  proving  fairness,  &c.  will  lie  uj)on  the  landlord.  Where 
district  "  Chambers  of  Agricultm"e  "  have  framed  "  scales  "  of  com- 
pensation, it  is  submitted  that  any  agreement  incorijorating  such 
scales  would  be  prima  facie  fair  and  reasonable.  It  is  perhaps 
desirable  that  a  contract  of  tenancy  providing  for  substituted  com- 
pensation should  expressly  state  that  it  is  intended  to  be  "  substi- 
tuted," and  should  also  recite  the  particular  circumstances,  if  any. 

(.s)  By  sect.  1  (2)  of  the  Act  of  1900,  references  in  the  Act  of  1883  to  the  first 
schedule  to  that  Act  are  to  be  construed  as  references  to  the  first  schedule  to  the 
Act  of  1900. 
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Ch.  XXI.  s.  5. 

Compensation 
to  Market 
Gardeners. 


Sect.  5. — Special  Compensation  under  Market  Oardeners'' 
Compensation  Act,  1895, 

(a)  QeneraJJij. 

As  we  have  seen  (ante,  p.  841),  holdings  either  wholly  or  partly 
cultivated  as  market  gardens  are  within  the  purview  of  the  Act  of 
1883.  The  Market  Gardeners'  Compensation  Act,  1895.  (58  &  59 
Yict.  c.  27),  which  is  to  be  construed  liberally  in  favour  of  the 
tenant  (/),  greatly  extends  the  provisions  of  the  Act  of  1883  in 
relation  to  a  "market  garden,"  ?>.,  by  sect.  6,  "  a  holding  or  that 
part  of  a  holding  which  is  cultivated  wholly  or  mainly  for  the 
piirpose  of  the  trade  or  business  of  market  gardening,"  subject  how- 
ever in  a  great  measure  to  the  consent  of  the  landlord. 


Fruit. 


Vegetables. 
Buildings. 

Improve- 
ments pur- 
chased from 
former  Out- 
goer. 


(b)  Tenancies  created  after  1st  Jannary,  1896. 

By  sect.  3  of  the  Act  of  1895— 

Where  after  the  commencement  of  this  Act  [i.e.,  by  sect.  2,  on  or  after 
January  2nd,  1896]  it  is  agreed  in  writing  that  a  holding  shall  be  let  or 
treated  as  a  market  garden,  the  following  provisions  shall  have  effect : — 

(1)  The  provisions  of  sect.  34  of  the  principal  Act  [of  1883  as  to 
removal  of  fixtures :  see  p.  706,  ante]  shall  extend  to  every  fixture  or 
building  affixed  or  erected  by  the  tenant  to  or  upon  such  holding  for  the 
purposes  of  his  trade  or  business  of  a  market  gardener. 

(2)  The  improvements  numbered  (1)  "  erection  or  enlargement  of  build- 
ings," (6)  "making  of  gardens,"  and  (11)  "planting  of  orchards  or  fruit 
bushes "  in  part  i.  of  the  first  schedule  [in  which  are  enumerated 
improvements'  for  which,  if  executed  with  landlord's  consent,  compensa- 
tion is  payable  to  tenant :  see  p.  841,  ante]  to  the  principal  Act  shall,  as 
far  as  regards  such  holding,  cease  to  be  comprised  in  the  said  schedule. 

(3)  The  following  improvements  shall  as  far  as  regards  such  holding 
be  deemed  to  be  comprised  in  part  iii.  of  the  said  schedule  [in  which  (see 
p.  843,  ante)  are  enumerated  improvements  for  which  compensation  is 
payable  to  the  tenant,  whether  the  landlord  consented  to  their  execution 
or  not]  : — 

(i.)  Planting  of  standard  or  other  fruit  trees  permanently  set  out ; 

(ii.)  Planting  of  fruit  bushes  permanently  set  out ; 
(iii.)  Planting  of  strawberry  plants  ;* 
(iv.)  Planting  of  asparagus  and  otlier  vegetable  crops; 

(v.)  Erection  or  enlargement  of  buildings  for  the  purposes  of  the  trade 
or  business  of  a  market  gardener. 

(4)  Sect.  56  of  the  principal  Act  [by  which  the  tenant  has  the  right  to 
compensation  for  improvements  purchased,  with  the  consent  of  the  land- 


(0  King  V.  Eversfidd,  [1897]   2  Q. 
0.  A.,  per  Lord  Esher,  M.R. 


B.  475;    66  L.  J.,  Ch.  809;    46  W.  R.  61— 
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lord,  from  the  outgoing  tenant]  shall  be  read  and  construed  as  if  the  Ch.  XXI.  s.  5. 
words  "  with  the  consent  in  writing  of  his  landlord  "  were  not  included  Compensation 
therein.  ^^  Market 

(jrCl  vd,C)l  CVS 

(5)  It  shall  be  lawful  for  the  tenant  to  remove  all  fruit  trees  and  fruit  '— 

bushes  planted  by  him  on  the  holding  and  not  permanently  set  out ;  but  5^™°^!^^  °^ 
if  the  tenant  shall  not  remove  such  fruit  trees  and  fruit  bushes  before  the  and  Bushes, 
termination  of  his  tenancy,  such  fruit  trees  and  fruit  bushes  shall  remain 
the  property  of  the  landlord,  and  the  tenant  shall  not  be  entitled  to  any 
compensation  in  respect  thereof. 

(c)   Tenancies  current  on  1st  January,  1896. 

Having   in   sect.    3    provided    general   compensation,  by  express    Application 
agreement  of  the  parties,  in  the  case  of  tenancies  created  or  modi-  °  Current 
fied  after  the  1st  January,  1896,  the  Act  next  proceeds,  in  sect.  4,  Tenancies." 
to  deal  with  the  very  large  number  of    cases  in  which    a   tenancy 
had  been  created  before  that  date,  and  to  provide  specific  compen- 
sation by  tacit  agreement  of  the  parties,  for  specific  improvements, 
in  the  following  terms : — 

"Where  under  a  contract  of  tenancy  current  at  the  commencement  of  Market 
this  Act  [i.e.,  on  1st  January,  1896],  a  holding  is  at  that  date  in  use  or  Gardeners' 
cultivation  as  a  market  garden  with  the  knowledge  of  the  landlord,  and  ^jq^  ^^^  I  ^ 
the  tenant  thereof  has  then  executed  thereon,  without  having  received 
previously  to  the  execution  thereof  any  written  notice  of  dissent  by  the 
landlord,  any  of  the  improvements  in  respect  of  which  a  right  of  compen- 
sation or  removal  is  given  to  a  tenant  by  this  Act,  then  the  provisions  of 
this  Act  shall  apply  in  respect  of  such  holding  as  if  it  had  been  agreed  in 
writing  after  the  commencement  of  this  Act,  that  the  holding  should  be 
let  or  treated  as  a  market  garden." 

The  above  section  is  not  retrospective,  and  does  not  entitle  tenants  Not  Eetro- 
nnder  contracts  cm-rent  at  the  commencement  of    the  Act  to  com-  ^'^P*^^*^^'*^- 
pensation  in  respect  of  market- garden  improvements  executed  prior  Calknder. 
to   the    commencement  of    the   Act.     The    4th   section    of    Market 
Gardeners'  Compensation  (Scotland)  Act,  1897  (60  &  61  Yict.  c.  22), 
which  is  identical  in  its  terms  with  the  above  section,  was  held  to 
have  this  construction  by  the  House  of  Lords  in  the  Scots  case  of 
Smith  V.    Callendcr  [u).      It  is  submitted  that  this   case   (1)   is  not 
binding  on  an  English  Court,  but  (2)  that  it  was  correctly  decided  and 
(3)  would  be  followed  with  approval  by  all  Courts  in  England. 

It  is  conceived  that  the  knowledge  of  the  agent  of  the  landlord  Knowledge  of 
will  be  equivalent  to  knowledge  of  the  landlord  himself,  but  the  *^^  Landlord, 
point  is  doubtful. 

(!<)  Smith  V.  Callendcr,  [1901]  A.  C.  297  ;  70  L.  J.,  P.  C.  53  ;  84  L.  T.  801— H.  L. 
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Notice  of 

Claim  for 

Compensatio)!. 


Notice  of 
Claim,  under 
repealed  s.  7 
of  the  Act  of 
1883. 


Time  for 
Claiming' 
■where  Occu- 
pation of 
Part  after 
Tenancy 
ended. 


Paul,  In  re, 

Portarlington^ 
Ex  parte. 


Sect.  G. — The  Claim  for  Coiiipoisatioti  :   and  Koiicc  of  it. 

Two  months'  notice  of  any  claim  had  to  be  given  imder  the 
repealed  sect.  7  of  the  Act  of  1883,  which  was  as  follows  : — 

A  tenant  claiming  compensatio}i  under  this  Act  shall,  two  monlhs  at  least 
lefore  the  determination  of  the  tenancy,  give  notice  in  writing  to  the  landlord 
of  his  intention  to  make  such  claim. 

Where  a  tenant  gives  such  notice,  the  landlord  mag,  before  the  determina- 
tion of  the  tenancy,  or  within  fourteen  days  thereafter,  give  a  counter-notice 
in  toriting  to  the  tenant  of  his  intentio)i  to  make  a  claim  in  respect  of  any 
ivaste  or  any  breach  of  covenant  or  other  agreement. 

Every  such  notice  and  counter-notice  shall  state,  as  far  as  reaso7iably  may 
be,  the  particulars  and  amount  of  the  intended  claim. 

The  omission  to  give  the  notice  in  time  would  probably  have  been 
fatal  (.r),  thougli  this  very  important  point  cannot  be  said  to  be 
"without  doubt,  on  the  ground  that  in  the  corresponding  sect.  20  of 
the  repealed  Act  of  1875,  express  negative  words  were  used.  The 
time  for  making  the  claim  is  lengthened  to  the  last  day  of  the 
tenancy,  and  in  a  specified  case  even  further  by  the  corresponding 
words  of  sect.  2  (2)  of  the  Act  of  1900,  as  follows  : — 

Any  claim  by  a  tenant  imder  the  principal  Act  or  this  Act  in  respect  of 
any  improvement  comprised  in  the  schedule  to  this  Act  sliall  not  be  made 
after  the  determination  of  the  tenancy.  Provided  that  where  the  claim 
relates  to  an  improvement  executed  after  the  determination  of  the  tenancy, 
but  while  the  tenant  lawfully  remains  in  occujoation  of  part  of  the  hold- 
ing, the  claim  may  be  made  at  any  time  before  the  tenant  quits  that  part. 

Express  negative  words  being  used,  it  is  conceived  that  any  claim 
not  coming  within  the  proviso  is  absolutely  barred  if  made  after  the 
determination  of  the  tenancy. 

The  proviso  was  no  doubt  suggested  by  Paul,  In  re,  the  Earl  of 
Portarlington,  Ex  f)cirte  {y),  where  it  was  held  that  for  the  purposes 
of  the  repealed  sect.  7  of  the  Act  of  1883  above  set  out,  the  deter- 
mination of  the  tenancy  took  place  at  the  end  of  tlio  short  fixed 
period  for  which  a  tenant  may  frecpiently  by  custom  remain  in 
occupation  of  part  of  his  holding,  and  not  at  the  end  of  the  tenancy 
strictl}'  so  called,  and  therefore  that  a  notice  of  intention  to  claim, 
given  two  months  before  the  end  of  such  period,  was  good.  This  was 
in  a  Dorsetshire  case,  where  the  farm  was  about  1,200  acres,  of  which 


{x)  Sec  per  Lord  Coleridge,  C.J.,  in 
Schofield  V.  Hincks,  37  W.  R.  157. 

(y)  Paul,  In  re,  Portarlington  {Pari  of), 
Px parte,  21  Q.  B.  D.  247  ;  59  L.  J.,  Q.  B. 
30:  61  L.  T.  835. 

For  similar  decision,  prior  to  Placlc  v. 


Cl(ay,  p.  849,  infra,  in  Scotland  (where, 
by  sect.  7  of  the  Scotch  Act  of  1883, /oi<r 
months'  notice  was  necessary),  see  Strang 
V.  Stuart,  4th  Series  Sess.  Ca.,  Vol.  XIV. 
(14th  Eettie),  p.  637;  "Land  Agents 
Record,"  July  9th,  1887. 
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the  tenancy  strictly  so  called  determined  on  the  lltli  October,  but  the  Cn.xxr.s.  6. 
tenant,  by  custom,  held  over  about  160  acres  of  meadow  until  the      ^y.'^^ff 

'      ^  '  Claim  for 

following  February  11th,  and  the  barns,  riekyards  and  some  out-  Compensation. 
buildings  until  the  following  July.  Notice  was  given  on  Novem- 
ber 29th,  and  the  County  Court  judge  holding  it  to  be  in  time, 
afterwards  made  an  order  appointing  a  referee,  which  order  the  High 
Court,  without  calling  on  counsel  for  the  tenant,  declined  to  prohibit. 
And  in  the  Scots  case  of  Black  v.  Clay  (~) ,  the  House  of  Lords  held  Black  v.  Clay. 
upon  sect.  2  of  the  Agricultural  Holdings  (Scotland)  Act,  1883  (46  & 
47  Vict.  c.  62)  (of  which  the  words  are  precisely  similar  to  those  of 
sect,  7  of  the  English  Act,  except  that  they  require  four  months'  notice 
instead  of  two),  that  a  notice  given  after  the  determination  of  the 
first  of  three  periods  of  determination,  but  more  than  four  months 
before  the  determination  of  the  second,  was  given  in  time.  The  three 
periods  of  quitting  were — (1)  of  houses,  except  barns,  grass  and 
fallow  ;  (2)  arable  land ;  and  (3)  barns  and  cothouses.  Lord  Watson 
was  of  opinion  that  a  notice  in  time  only  for  the  third  period  would 
have  been  too  late  on  the  ground  that  barns  and  cothouses  could 
contain  no  subject-matter  of  compensation  within  the  Act,  and  there- 
fore were  not  a  holding  within  the  Act,  and  Lord  Plerschell  did  not 
dissent  from  this  opinion,  which  was  afterwards  given  effect  to  by  Moriey  v. 
express  judicial  decision  {a). 


Sect.   7. — The   Arbifratfo)). 

If  the  parties  cannot  agree  upon  the  amount  payable,  a  reference  is  Arbitration 
compulsory :  the  tenant  has  no  right  of  action  for  the  compensation,  Compulsory. 
nor,  if  he  be  sued  by  the  landlord  for  arrears  of  rent,  can  he  counter- 
claim for  the  compensation  (b).  The  repealed  sect.  8  of  the  Act  of 
1883  enacted  that  the  difference  should  be  settled  by  a  reference,  and 
the  also  repealed  sect.  57  of  that  Act  prohibited  a  tenant  from 
claiming  otherwise  than  in  manner  authorized  by  that  Act ;  but  it  is 
conceived  that  this  repeal  of  sect.  57  does  not  give  the  tenant  any 
right  to  claim  compensation  by  action  in  cases  where  it  is  the  Act 
which  gives  him  the  right  to  it,  and  also  that  sect.  2  (1)  of  the  Act  of 
1900  similarly  renders  arbitration  compulsory. 

Sect.  2  (1)  of  the  Act  of  1900  provides  that— 

If  a  tenant  claims  to  be  entitled  to  compensation  whether  under  the 
principal  Act  or  this  Act,  or  under  custom,  agreement,  or  otherwise,  in 

(z)  Blacky.  Clay,  [189-1]  A.  C.  368;  71  8;  GG  L.  J.,    Q.   B.  813;   77  L.  T.  337, 

L.  T.  446  ;  6  R.  302  ;  per  Lords  Herschell,  per  Wright  and  Kennedy,  JJ. 

TTT  t              J    -MT      ■       T      T    ax.      J  W  Ga/ilio/it  aii(l  Cukr   Co.  V.  IloUoivay, 

Watson   and    Morris,    Lord   Snand   con-  ro    t      m     -o<       c  /   ^.  ;  7          tt-     ?       -o 

'  52    L.    i.    434;    bc/io/icid   v.    SiiicLi,    .')8 

curnng.  L.  J..  Q.  B.  147  :  60  L.  T.  r,~?, ;  37  W.  E. 

{a)  In  Morlry  v.  Cartel;  [1898]  1  Q.  B,       157, 

L.T.  54 
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Arhiiration. 


respect  of  any  improvement  comprised  in  tlio  Pirst  Schedule  to  this  Act 
(see  pp.  841 — 813,  ante),  and  if  the  landlord  and  tenant  fail  to  agree  as  to 
the  amount  and  time  and  mode  of  payment  of  such  compensation,  the 
dilTerence  shall  be  settled  by  arbitration  in  accordance  with  the  provisions, 
if  any,  in  that  behalf  in  any  agreement  between  landlord  and  tenant,  and  in 
default  of,  and  subject  to,  any  such  provisions,  by  arbitration  under  this 
Act  in  accordance  with  the  provisions  set  out  in  the  Second  Schedule  to 
this  Act. 


Determina- 
tion of  Claims 
outside  Act 
in  one  and 
Bame 
Arbitration. 


The  scheduled  provisions  (see  p.  852,  post)  take  the  place  of  those  set 
out  in  sect.  9  and  numerous  other  sections  set  out  in  the  body  of  the 
Act  of  1883,  and  repealed  by  the  Act  of  1900.  By  sect.  2  (5)  of  the 
Act  the  arbitration  is  to  be  before  a  single  arbitrator  unless  the  parties 
otherwise  agree,  and  by  Eule  1  of  Part  1.  of  the  Second  Schedule — 

A  person  agreed  upon  between  the  parties,  or,  in  default  of  agreement, 
nominated  hy  the  Board  of  Agriculture  on  the  application  in  writing  of 
either  of  the  parties,  shall  be  appointed  arbitrator. 

An  arbitrator  misconducting  himself  may  be  removed  by  the 
County  Court ;  may  state  a  question  of  law  for  that  Court,  and  must 
state  such  question  if  so  directed  by  the  judge  on  the  application  of 
either  party.  He  may  administer  oaths,  examine  witnesses,  and  call 
for  documents  {c). 

It  of  course  frequently  happens  that  the  tenant  has  claims  against 
the  landlord  in  respect  of  matters  outside  tlie  Act,  as  for  seeds 
and  labour  and  minor  acts  of  husbandry,  either  under  a  custom  or 
by  express  contract  of  tenancy.  It  may  frequently  be  desired  that 
both  sets  of  claims — those  under  the  Act  and  those  outside  the  Act — 
should  come  before  the  same  arbitrators.  This  could  easily  be  done, 
and  frequently  was  done  even  before  the  Act  of  1900,  care  being 
taken  to  ensure  an  arbitrament  of  the  two  sets  of  claims  by  separate 
awards ;  and  now  the  Act  of  1900  has  made  express  provision  for  its 
being  done,  enacting  by  sect.  2  (3)  that — 

Where  any  claim  by  a  tenant  for  compensation  in  respect  of  any 
improvement  comprised  in  the  First  Schedule  to  this  Act  (see  pp.  841 — 843, 
ante)  is  referred  to  arbitration,  and  any  sum  is  claimed  to  be  due  to  the 
tenant  from  the  landlord  in  respect  of  any  breach  of  contract  or  otherwise 
in  relation  to  the  holding,  or  to  the  landlord  from  the  tenant  in  respect  of 


{c)  Rules  6-9  of  Part  I.  of  Sched.  II. 
of  Act  of  11)00. 

Part  II.  of  the  same  schedule  contains 
rules  as  to  arbitration  before  two  arbitra- 
tors and  an  umpire,  if  the  parties  cujrcc  in 
Ki-itinrj  tliat  thire  he  not  a  single  arh'ilrator. 

Where  two  arbitrators  are  appointed 
Rule  14  provides  that — 

"The  provisions  of  Part  I.  of  these 
rules  as  to  the  removal  of  an  arbitrator, 


the  evidence,  the  statement  of  a  case,  the 
award,  costs  and  forms,  shall  apply  to  an 
arbitration  in  accordance  with  this  Part 
as  if  the  expression  '  arbitrator  '  whenever 
used  in  those  provisions  included  two 
arbitrators  or  an  umpire,  as  the  case  may 
require." 

Hce  Appendix  A.,  post,  for  the  Act  and 
its  schedules  at  length,  and  the  County 
Court  Rules  under  it. 
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any  waste  wrongfully  committed  or  j^ermitted  Ly  the  tenant,  or  in  respect  Ch.  XXI.  s.7. 
of  breach  of  contract  or  otherwise  in  respect   of  the  holding,  the  party     Arbitratioti 
claiming  such  sum  may,  if  he  thinks  fit,  by  written  notice  to  the  other  i^^^^^^^  outside 

party  given  by  registered  letter  or  otherwise  not  later  than  seven  days  '^-^ 

after  the  appointment  of  the  arbitrator  or  arbitrators,  require  that  the 
arbitration  shall  extend  to  the  determination  of  the  further  claim,  and 
thereupon  the  provisions  of  this  section  shall  apj)ly  accordingly,  and  any 
sum  awarded  to  be  paid  by  a  landlord  or  tenant"^  shall  be  recovered  in 
manner  provided  by  the  principal  Act  (see  sect.  24,  p.  854,  post)  for  the 
recovery  of  compensation. 

This  enactment  is  purely  permissive,  and  leaves  it  quite  open  to 
either  party  to  proceed  by  action  or  in  a  separate  arbitration,  whether 
the  other  party  has  proceeded  under  this  enactment  or  not.  Every 
subject  of  dispute  in  relation  to  the  holding  is  included  in  the  enact- 
ment, and  in  the  majority  of  cases  it  will  probably  be  for  the  advan- 
tage of  both  parties  to  resort  to  it. 


Sect.  8. — The  Assessment  of  Compensafiou. 

By  sect.  1  of  the  Act  of  1900— reproducing  with  merely  formal  Compensation 
variations  the  repealed   sect.   1   of   the  Act  of   1883,  which,  while  *°  ^"^  assessed 

,1  10-  ,  •,  o°  Basis  of 

mcreasmg  the  nimiber  of  improvements  compensable,  left  the  right  Value  to  an 
to  and  the  measure  of  compensation  untouched— the  compensation  is  Tmant"° 
to  represent  the  value  of    the  improvement  to  an  incoming  tenant, 
without   taking   into  account  what  is    justly   due   to    the  inherent 
capabilities  of  the  soil,  the  exact  words  being  that — 

Where  a  tenant  has  made  on  his  holding  any  improvement  comprised 
in  the  first  Schedule  to  this  Act  he  shall,  subject  as  in  the  Agricultural 
Holdings  (England)  Act,   1883  (in  this  Act  referred  to  as  the  principal 
Act),  and  in  this  Act  mentioned,  be  entitled,  at  the  determination  of  a 
tenancy,  on  quitting  his  holding  to  obtain  from  the  landlord  as  compensa- 
tion under  the  said  Acts  for  the  improvement  such  sum  as  fairly  repre-  Basis  of 
sents  the  value  of  the  improvement  to  an  incoming  tenant.      Provided  Value. 
always,  that  in  estimating  the  value  of  any  such  improvement  there  shall  <>  inherent 
not  be  taken  into  account,  as  part  of    the  improvement  made  by  the  Capabilities." 
tenant,  what  is  justly  due  to  the  inherent  capabilities  of  the  soil. 

The  extremely  difficult  questions  arising    upon    this   section  are 
mamly  questions  of  fact.     Outlay,  the  basis  adopted  by  the  Act  of  Basis  of 
1875,  is  now  purposely  superseded  by  the  basis  of  value  to  an  in-  gu^grled  d 
coming  tenant,   so  that  in   many  cases  a  heavy  outlay,  which  has    ""^^"^^^ 
resulted  in  far  less  value  than  might  reasonably  have  been  expected 
at  the  time  it  was  incurred,  may  give  ground  for  little  or  no  com- 
pensation   on  the  ground  of   the   conditions  of  agriculture   having 
changed.     Compensation  too  may  often  (and  with  more  justice)  be 
forfeited   in   cases  where   the  outlay  was  great,  but  the  execution 

54  (2) 
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Assessment  of 
Compensation. 


Inherent 
Capabilities 
of  the  Soil. 


Set-off 
against  Com- 
pensation. 


Rent  due  to 
Landlord. 


Damages  due 
to  Tenant. 


extravagant  or  negligent.  The  "incoiuiug  tenant"  is  a  liypotlietical 
one,  and  wliat  the  particular  incoming  tenant,  if  any,  may  think  the 
improvement  to  be  worth  is  no  necessary  criterion  of  the  statutory 
value.  Although  there  may  be  no  incoming  tenant  or  prospect  of  one, 
compensation  is  none  the  less  payable. 

The  expression  "  Inherent  capabilities  of  the  soil  "  appears  to  have 
been  derived  from  a  passage  in  Mr.  Butt's  Treatise  on  the  Irish  Land 
Act,  which  has  been  cited  with  approval  by  an  Irish  Court  (c/').  It 
is  no  doubt  unjust  that  the  landlord  as  owner  of  the  soil  should  have 
to  pay  the  tenant  for  an  increased  value  derived  not  from  the  labour 
or  skill  of  the  tenant  but  from  the  quality  of  the  soil  itself.  The 
proviso  however  merely  seems  to  express  what  would  have  been 
implied  without  it  (e). 

By  sects.  1  ('3)  and  4  of  the  Act  of  1900,  taking  the  place  of  the 
repealed  sect.  6  of  the  Act  of  1883,  the  landlord  has  certain  important 
grounds  of  set-off.  First,  there  must  be  taken  into  account  any 
benefit  which  he  has  given  [such  as  reduction  of  rent]  in  consideration 
of  the  tenant  executing  the  improvement.  Secondly,  in  ascertaining 
compensation  for  manures,  the  value  of  the  manure  required  by  the 
contract  of  tenancy  or  by  custom  to  be  returned  to  the  holding  in 
respect  of  any  crops  sold  off  or  removed  from  the  holding  within  tlie 
last  two  years  of  the  tenancy  or  other  less  time  for  which  the  tenancy 
has  endured,  not  exceeding  the  value  of  the  manure  which  would 
have  been  produced  by  the  consumption  on  the  holding  of  the  crops 
so  sold  ofi  or  removed. 

The  repealed  sect.  6  of  the  Act  of  1883  specially  provided  for  rent 
in  arrear  being  set  off,  but  that  part  of  the  section  is  not  repeated, 
and  the  landlord  if  he  wishes  to  have  it  set  off  in  the  arbitration  must 
specially  claim  for  it  under  sect.  2  (3)  supra,  as  also  must  the  tenant 
claim  for  any  damages  due  to  him  by  any  breach  of  contract  by  the 
landlord,  which  he  could  have  obtained  under  the  Act  of  1883  merely 
in  "  augmentation  of  compensation." 


Time  for 

Award. 


Sect.  9. — T/ie  Aivanl  and  Ajjpeal  tJterofrom  and  Costs  thereof. 

If  the  arbitration  be  before  a  single  arbitrator  (as  it  will  be,  unless 
the  parties  have  agreed  in  writing  otherwise),  then,  by  Eule  5  of 
Part  I.  of  Sched.  2  of  the  Act  of  J  900— 


(rf)  See  Adams  v.  Dunscath,  19  L.  II., 
Ir.  109. 

(f)  A  Royal  Commission  of  1897  (see 
p.  857,  post)  had  recommended  the  omis- 
sion of  the  proviso,  being  confident  (see 
Spencer's  Agricultural  Holdings  Acts, 
2nd  cd.,  at  p.  87)  "that  referees  would 
take  into  consideration  the  character  of 


the  soil,  its  natural  fertility  and  capabili- 
ties, without  any  instruction  by  Statute  "  ; 
and  see  fui-ther,  ib.  at  p.  88 ;  Lely  and 
Aggs's  Agricultural  Holdings,  at  p.  33  ; 
Dixon's  Law  of  the  Farm,  5th  ed.  by 
Spencer,  at  p.  539.  The  proviso  was 
inserted  in  1883  in  Committee  on  the 
motion  of  Sir  Michael  Hicks-Beach. 


►Sect.  9. — The  Award,  Appeal,  and  Costs.  853 

The  arbitrator  shall  make  aud  sign  his  award  within  twenty-eight  daj-s  ch.  XXI.  s.  9. 
of  his  aj)pointment,  or  within  such  longer  period  as  the  Board  of  Agri-       Award, 
culture  may  (whether  the  time  for  making  the  award  has  expired  or  not)    -^PPf^l,  and 

direct.  '- 

28  Days. 

If  the  arbitration  be  before  two  arbitrators  and  an  umpire  (as  it 
may  be  if,  and  if  only,  the  parties  have  so  agreed  in  wiiting),  then, 
by  Eules  10—13  of  Part  II.  of  Soiled.  2  of  the  Act  of  1900— 

10.  The  arbitrators  shall  make  aud  sign  their  award  in  writing  within  28  Days, 
twenty-eight  days  after  the  appointment  of  the  last  appointed  of  them,  or 

on  or  before  any  later  day  to  which  the  arbitrators,  by  any  writing  signed 
by  them  may  enlarge  the  time  for  making  the  award,  not  being  more 
than  forty-nine  days  from  the  appointment  of  the  last  appointed  of  them. 

11.  If  the  arbitrators  have  allowed  their  time  or  extended  time  to  Umpire, 
expire  without  making  an  award,  or  have  delivered  to  either  party  or  to 

the  umpire  a  notice  in  writing  stating  that  they  cannot  agree,  the  umpire 
may  forthwith  enter  on  the  arbitration  in  lieu  of  the  arbitrators. 

12.  The  umpire  shall  make  and  sign  his  award  within  one  month  after  Award  within 
the  original  or  extended  time  appointed  for  making  the  award  of  the  ^^^  Month, 
arbitrators  have  expired. 

13.  The  time  for  making  an  award  may  from  time  to  time  be  extended  Extension. 
by  the  Board  of  Agriculture,  whether  the  time  for  making  the  award  has 
expired  or  not. 

"Whether  the  award  be  before  a  single  arbitrator  or  before  two  Form  of 
arbitrators  or  an  umpire,  it  must  on  the  application  of  either  party  ■'^^^'"'i- 
specify  the  amount  awarded  in  respect  of  any  particular  improvement, 
must  fix  a  day  not  sooner  than  one  month  nor  later  than  two  months 
for  the  payment  of  the  money  awarded  for  compensation,  and  must 
be  in  the  form  prescribed  by  the  Board  of  Agriculture,  and  printed, 
with  other  Board  of  Agriculture  Forms,  in  Appendix  A.  sect.  20  of 
this  book. 

As  we  have  ali-eady  seen  (supra,  p.  850),  the  arbitrator  may  at  any  Appeal  from 
stage  of  the  proceedings,  and  must  if  so  directed  by  a  County  Court,  ^^^^*l- 
state  a  case  for  the  opinion  of  a  County  Court  on  any  question  of  law 
arising  in  the  course  of  the  arbitration,  and  sect.  2  (6)  of  the  Act  of 
1900  enacts  that — 

If  in  any  arbitration  imder  this  Act  the  arbitrator  states  a  case  for  the 
opinion  of  the  County  Court  on  any  question  of  law,  the  opinion  of  the 
Court  on  any  question  so  stated  shall  be  final,  unless  within  the  time  and 
in  accordance  with  the  conditions  prescribed  by  rules  of  the  Supreme 
Court  either  party  appeals  to  the  Court  of  Appeal,  from  whose  decision 
no  appeal  shall  lie. 

The  effect  of  the  Rules  of  the  Supreme  Court  now  (September  29th, 
1902)  in  force  is  that  the  appeal  must  be  by  notice  of  motion  within 
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tA\'onty-one  days,  and  that  an  appellant  may  be  required  to  give 


Ch.  XXI.  3.  9. 

Appeal! ami    secuiities  for  costs  {e) 


Costs. 


The  above  provisions  apply  only  if  a  ease  has  been  stated  for  a 
Settin,^  aside    County  Coiu't,  but  it  is  also  enacted  by  Eulo  13  of  Part  I.  of  Sched.  2 


Award. 


of  tlie  Act  of  1900,  that— 


Misconduct  When  an  arbitrator  has  misconducted  himself  or  an  award  has  been  improperly 

of  Arbitrator,  procured,  the  County  Court  may  set  the  award  aside. 

The  misconduct  pointed  at  by  this  rule  is  not  merely  moral  mis- 
conduct, but  may  include  legal  misconduct,  such  as  a  refusal  to  hear 
himself  on  the  bona  fide  belief  that  it  is  not  legally  admissible  {ee). 
The  County  Court  Eules  as  to  procedure  will  be  found  in  Order  XL  a, 
which  is  printed  in  Appendix  A,  sect.  19,  of  this  book. 


Recovery  of 
Compensa- 
tion Money. 


Mode  of 
Recovery 
from  Land- 
lord per- 
sonally. 


Char<jc  on 
Holdintr. 


Executors. 


Sect.  10. — Becovcrij  of  Compensation  aicarded,  and  Charge  on 

Holding. 

The  com23ensation  money  is  recoverable  from  the  landlord  per- 
sonally unless  he  be  a  trustee,  in  which  case  it  is  recoverable  by 
process  against  the  holding  only,  and  no  person  is  liable  for  its 
paj'ment. 

The  procedure  for  recovery  of  compensation  money  from  a  landlord 
personally  is  the  same  as  that  for  recovery  of  money  ordered  by  a 
County  Court  under  its  ordinary  jurisdiction  to  be  paid — i.e.,  by 
execution  against  goods  and  otherwise — and  that  procedure  may  be 
followed  if  the  money  be  not  paid  within  fom-teen  days  "  after  the 
time  when  it  is  agreed  or  awarded  to  be  paid."  This  is  enacted  by 
sect.  24  of  the  Act  of  1883  as  formally  amended  by  the  Act  of  1890. 

If  the  landlord  be  a  tenant  for  life  of  a  settled  estate  or  incumbent 
of  a  benefice,  he  may,  on  paying  the  compensation  money,  obtain 
from  the  Board  of  Agriculture  a  charge  upon  the  holding,  and  may 
assign  such  charge  to  a  land  company  incorporated  by  statute— that 
is,  he  may  borrow  tlie  money  of  such  company  and  make  the  holding 
the  secmity  for  the  repayment  of  the  loan. 

The  executors  of  a  tenant  for  life  who  has  been  compelled  to 
pay  compensation  under  the  Act  to  an  outgoing  tenant  whose 
tenancy  had  been  determined  before  the  death  of  the  landlord, 
are  entitled  to  a  charge  on  the  holding  in  respect  of  the  amount 
so  paid  (/). 


('-)  R.  S.  C,  Ord.  LVIII.,  r.  20,  as 
amended  in  December,  1900. 

{(■c)  See  Lely  and  Aggs's  "Agricultural 
Holdings,"  at  p.  1G5. 


(/)  Gough  V.  Gongh,  [1891]  2  Q.  B. 
665  ;  60  L.  J.,  Q.  B.  726  ;  65  L.  T.  110  ; 
39  W.  R.  693— C.  A. 
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A  trustee  landlord  may  by  sect.  31  give  the  tenant  a  charge  on  the  Ch.XXI.s.io. 
holding  in  lieu  of  the  compensation  money,  so  that  in  effect  he  may    Recovery  of 

°  ^  ....  to/npensatton 

force  the  tenant  to  take  the  holding  itself  in  lieu  of  such  money.        Money. 
A  landlord  entitled  to  the  rents  and  profits  as  trustee,  or  in  any  Landlord, 
character  otherwise  than  for   his   own   benefit,  is   by  sect.   31    not  TmTtee  m 
personally  liable  for  the  compensation  money.  not  deliver 

But  all  landlords  who  are  beneficial  owners  are  personally  liable  in  lieu  of  the 
to  the  whole  extent  of  their  assets,  even  if  there  be  no  incoming  ^o^^ey. 
tenant,  or  even  if  the  holding  be  so  much  depreciated  notwithstanding 
the  improvements,  as  not  to  have  a  saleable  value  equal  to  the  com- 
pensation money.  It  appears  that  even  in  such  an  extreme  case  the 
landlord  may  not  rid  himself  of  the  liability  for  the  compensation 
money  by  handing  over  the  land  in  lieu  of  it. 

The  compensation  money  is  primarily  payable  by  the  landlord  in  Payment  of 
like  manner  as  compensation  due  under  a  custom  is  [g)  ;  but  sect.  56  M°o'ney^by*^°^ 
of  the  Act  makes  provision  for  the  case  of  the  outgoing  tenant  receiv-  Incoming 
ing  the  compensation  money  direct  from  the  incoming  tenant  to  avoid 
circuity  and  in   conformity  with   the   practice   in   connection  with 
compensation  due  by  custom.     By  this  section — 

Where  an  incoming  tenant  has,  with  the  consent  in  writing  of  his  land-  Claim  by 
lord,  paid  to  an  outgoing  tenant  any  compensation  payable  under  or  in  Incoming 
pursuance  of  this  Act  in  respect  of  the  whole  or  part  of  any  improvement,  havino-  paid 
such  incoming  tenant  shall  be  entitled  on  quitting  the  holding  to  claim  Outgoing 
compensation  in  respect  of  such  improvement  or  part  in  like  manner,  if  at  tenant  witli 
all,  as  the  outgoing  tenant  woidd  have  been  entitled  if  he  had  remained  Landlord, 
tenant  of  the  holding,  and  quitted  the  holding  at  the  time  at  which  the 
incoming  tenant  quits  the  same. 

Under  this  section  an  outgoing  tenant  who  takes  to  the  improve- 
ments of  his  predecessor,  will  not  be  entitled  to  be  reimbursed  the 
amount  paid,  but  only  to  be  paid  such  amount  as  shall  represent  the 
value  of  the  improvements  to  his  successor. 


Sect.  11. — Compensation  to  Tenant  of  Mortgaged  Land. 

Inasmuch  as  the  Act  deals  only  with  contracts  between  landlords  Act  of  1883 
and  tenants,  it  has  no  application  to  a  case  where  an  owner  of  land  f^ain^J  ^^z"^"^ 
first  mortgages  and  afterwards  lets,  so  as  to  give  the  tenant  under  Mortgagee, 
such  letting  a  right  to  claim  under  the  Act  against  the  mortgagee, 
with  whom  he  had  no  contract.     It  might,  however,  always  happen 
in  cases  to  which  the  Conveyancing  Act  (ante,  p.  65)  did  not  apply 
that  a  tenant  to  a  mortgagor  landlord,  who  became  insolvent,  might 

(y)  See  FaviellY.  Gaskoiii,  7  Ex.  273,  and  Cli.  XX.,  Sect.  4,  ante. 
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Compensation 

to  Tenant  of 

Mortgaged 

Land. 

Tenants' 
Compensa- 
tion Act. 


Ch.XXI.s.11.  lose  all  compensation  under  tlie  Act,  as  lie  could  not  recover  it  from 
the  mortgagor  landlord  on  the  ground  of  his  insolvency,  or  from  the 
mortgagee  in  possession  on  the  ground  that  the  Act  did  not  apply. 
An  actual  hardship  arising  out  of  this  state  of  law  having  been 
disclosed  by  the  Lamhcoie  Grange  case  {//),  the  Tenants'  Compensation 
Act,  1890  (53  &  54  Vict.  c.  57),  was  passed  to  prevent  its  recurrence. 
Under  this  Act — which  as  it  applies  to  compensation  under  a  custom 
and  otherwise,  as  well  as  to  compensation  under  the  Agricultural 
Holdings  Act,  is  more  fully  treated  elsewhere  (ante,  p.  831) — the 
tenant  of  land  under  mortgage  may  recover  by  charge  upon  the  land 
only,  under  sect.  31  of  the  Act,  compensation  for  improvements 
under  the  Act,  or  agreements  sanctioned  by  it,  as  if  the  mortgagee 
were  the  landlord  within  the  meaning  of  sect.  31. 


The  Interpre- 
tation Clause. 


'Landlord. 
'Tenant." 


' '  County- 
Court. " 


"Manures." 


Crown  Lands 

Consents, 
where  Land- 
lords Eccle- 
siastical. 


Conaparative 
Advantages 
of  Compensa- 
tion under 
the  Act  and 
of  "  substi- 
tuted com- 
pensation." 


Sect.  12. — Concluding  Observations. 

Both  the  Act  of  1883  and  the  Act  of  1900  are  printed  at  length  in 
Appendix  A.  to  this  book.  The  interpretation  clause  of  the  Act  of 
1883  (sect.  61)  should  always  be  consulted  before  an  opinion  is  given 
on  any  particular  section.  In  particular,  it  may  be  observed  that 
landlord  means  "  any  person  for  the  time  being  entitled  to  receive  the 
rents  and  profits ;  "  and  tenant  "  the  holder  of  land  under  a  landlord 
for  a  term  of  years  or  for  lives  and  years,  or  from  year  to  year," 
including  executors  (/),  &c.,  or  any  person  deriving  title  from  a 
tenant ;  and  that  "  County  Coui't "  in  relation  to  a  holding  means  the 
County  Court  within  the  district  whereof  the  holding  or  the  larger 
part  thereof  is  situate;  also  that  the  definition  of  "manures"  in 
sect.  61  of  the  Act  of  1883  is  repealed  by  sect.  12  of  the  Act  of  1900, 
which  substitutes  a  new  definition. 

The  Act  by  sects.  35  and  36  applies  to  Crown  and  Duchy  lands. 

The  various  powers  given  by  the  Act  may  not,  by  sects.  38 — 40, 
be  exercised  by  an  archbishop  or  bishop  without  the  wiitten  approval 
of  the  Ecclesiastical  Commissioners,  by  incumbents  of  benefices  with- 
out that  of  the  patrons,  and  by  charity  trustees  without  that  of  the 
Charity  Commissioners. 

A  serious  practical  question  for  both  landlord  and  tenant  will 
always  be,  whether  to  leave  the  compensation  to  depend  entirely  uj)on 
the  Act,  or  to  incorporate  by  way  of  "  substituted  compensation  "  a 
definite  scale  of  allowances. 


{h)  A  County  Court  case.  See  Law 
Journal  Newspaper  for  1890,  pp.  358  and 
371,  for  a  report  of,  and  comment  on  it. 

(i)  As  to  executors  of  a  landlord  who 


was  tenant  for  life,  and  their  right  to 
obtain  a  charge  upon  the  holding  under 
sect.  29,  see  Gough  v.  Gough,  [1891]  2  Q,.  B. 
665  ;  60  L.  J.,  Q.  B.  726  ;  65  L.  T.  110; 
39  W.  R.  593— C.  A. 


Sect.  12. — Concluding  Observations,  857 

A  substituted  compeusatiou  lias  the  advantage  of  comparative  cer-  Ch.XXI.8.12. 
tainty,  and  is  probably  more  for  the  advantage  of  the  tenant  than  the    obselmllons. 
landlord.     The  compensation  under  the  Act  is  more  liable  to  reduc- 
tion  than  increase  from  unforeseen  causes,  and  is  probably  more  for 
the  advantage  of  the  landlord  than  the  tenant. 

The  powers  and  duties  of  the  Land  Commissioners  under  the  Act  Substitution 
are  by  sect.  2  of  the  Board  of  Agriculture  Act,  1889  (52  &  53  Vict.  A^rkuhure 
c.  30),  and  Part  II.  of  Sched.  I.  of  that  Act,  transferred  to  the  Board  for  Land 
of  Agricultm-e ;  and  the  same  Board  takes  the  place  of  the  County  sioners,"" 
Courts  in  connection  with  charges  of  compensation  money  on  the  And  for 

land  improved.  County  Court. 

England  includes  Wales  by  virtue  of  the  Wales  and  Berwick  Act,  "Wales. 
1730  (20  Geo.  2,  c.  8),  and  there  is  no  separate  agricultural  legisla- 
tion for  Wales.  A  Eoyal  Commission  on  Land  in  Wales  appointed 
in  1893  presented  a  voluminous  report  in  1896,  recommending 
amongst  other  things  "  that  great  care  should  be  taken  by  estate 
owners  in  the  appointment  of  agents,"  and  in  the  Welsh-speaking 
districts  thinking  it  essential  that  the  agents  should  be  able  to  con- 
verse with  the  tenants  in  Welsh. 

The  repealed  Act  of  1875  was. accompanied  by  a  corresponding  and  Scotland. 
separate  Scots  Act,  and  the  same  mode  of  legislation  was  ado]3ted  in 
1883.     In  1900  the  same  Act  has  dealt  with  both  England  and 
Scotland. 

Three  Eoyal  Commissions  have  within  the  last  20  years  investigated  Royal  Com- 
the  condition  of  agriculture —in  1882,  in  1896,  and  in  1897  (/.■).     The  °"^'*^°f 

"  ...  Keports  on 

recommendations  of  the  last-named  Commission  in  respect  to  Agri-  Agriculture, 
cultural  Holdings  have  to  a  great  extent  been  carried  out  in  the  Act 
of  1900  ;  but  the  following  recommendations  have  not  become  law  : — 

That  notice  to  the  landlord,  but  not  his  consent,  be  required  in  respect  Consent  of 
of  the  improvement  of    roads  or  watercourses,  and  of   small  gardens,  Landlord, 
orchards  and  osier  beds  : 

That  the  provision  as  to  "  inherent  capabilities  of  the  soil"  (see  sect.  ]    "Inherent 
of  the  Act  of  1900,  ante,  p.  851)  be  dropped:  capabilities." 

That  umpires  should  be  chosen  from  a  list  approved  by  the  Board  of  Umpires. 
Agriculture : 

That  the   dilapidations  for  whicli   a  landlord  may  claim  should  be  Dilapida- 
scheduled.  tions. 

And  the  Commissioners  also  recommended  as  to  game — 

That  the  right  of  occupiers  to  compensation  for  damage  to  their  crops  Game, 
by  game  preserved  by  adjoining  owners  or  occupiers,  as  well  as  by  game 
preserved  by  their  landlords  or  the  shooting  tenants,  be  recognised  and 
defined,  and  made  enforceable  by  as  simple  and  inexpensive  means  as 
possible. 

[k)  For  copious  extracts  from  the  three  Reports,  see  Lely  and  Aggs's  "  Agricultural 
Holdings,"  pp.  628—651. 
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RECOVETIY  OF  THE  PREMISES  BY  THE  LANDLORD. 


Sect.  page 

1.  By  Peaceable  Re-entry 859 

2.  By  Proceedings  in  High  Court ...   859 

(a)  Generally 859 

(b)  Special  Proceedings  under  C. 

L.  P.  Act  where  half-year's 
Rent  in  arrear,  and  no  suffi- 
cient Distress 860 

Relief  against  Forfeiture  before 
Trial    861 

Relief  against  Forfeiture  before 
or  after  Trial  and  in  Cham- 
bers     862 

(c)  Special  Proceedings  under  C. 

L.  P.  Act  against  Tenant 
holding  over 863 

(d)  Mesne  Profits  in  any  Action. .    865 
(c)    Special      Proceedings      under 

R.S.C.  Order  XIV.  against 
Tenant  holding  over  or  liable 
to  Forfeiture  for  Non-pay- 
ment of  Rent    867 

Summary  Settlement,  by  con- 
sent       867 

Leave  to  Defend 868 

Determined     Demise    by 
■way  of  Mortgage     ....   868 

(f)   Ordinary  Action   869 

Notice  under  Conveyancing 
Act,  before  proceeding  for 

Forfeiture 869 

How   far   the   same   as   other 

Actions 870 

Writ  and  Parties 870 

.Joinder  of  Claim  for  Rent,  &c.  871 

Service  of  Writ  871 

Possession  Vacant 872 

Notice  to  Defendant's  Landlord  873 
Appearance     by     Defendants 

named  in  Writ 873 

Appearance    by    Persons    not 

named  in  Writ 874 

Limiting  Defence  to  Part  ....   875 

Default  of  Appearance   876 

Venue 876 

Defendant  in  possession  need 

not  plead  his  Title   876 

Counterclaim 877 

Discovery 877 

Default  of  Pleading 877 

Non-Appearancc  at  Trial  ....   877 

Plaintiff's  Evidence 878 

Title 878 

Lease  or  Agreement    879 

Encroachments    879 

Assignments 880 

Right  of  Entry 880 

Mesne  Profits 880 


Sect.  page 

2 — continued. 

Defendant's  Evidence 881 

Denial  of  Title 881 

Statute  of  Limitations 882 

Judgment , 882 

Execution  by  Writ  of  Posses- 
sion     882 

3.  By   Proceedings    in    the    County 

Court 883 

(a)  In  case  of  Holding  over 883 

County     Courts     Act,      1888, 

s.  138 883 

The  507.  Limit 883 

Procedure 884 

No  Dispute  as  to  Title 885 

Proof  of  Tenancy 885 

Costs 889 

Appeal   889 

Warrant  for  Possession 889 

(b)  Where  Rent  is  unpaid 890 

Act  of  1888,  s.  139 890 

The  501.  Limit 890 

Procedure 891 

(c)  Provisions  applicable  to  both 

' '  Holding  over ' '  and  ' '  Rent 

unpaid  " 891 

(i.)  Service  of  Summons 892 

(ii.)  Notice     by     Sub -tenant 

Defendant  to  Landlord  892 
(iii.)  Warrant  of  Possession  . .   892 

(iv.)  Costs  and  Taxation 893 

(v.)  Appeal  by   leave   up    to 
20/.,    and   by   right    in 

other  cases 893 

(vi.)  Fees 895 

(d)  Ordinary  Action 896 

Act  of  1888,  s.  59 896 

The  50/.  Limit 896 

Notice,    under    Conveyancing 

Act,  before   proceeding  for 

Forfeiture 896 

County  Court  Rules 897 

Exclusion  of  Case  under  either 

s.  138  or  s.  139 897 

4.  By  Proceedings  before  Justices  ...   901 

(a)  Tenements  held  over 901 

The  7  years  Term  Limit 901 

The  20/.  Rent  Lhnit 901 

(b)  Parish  Property 904 

(c)  Cottage  Allotments 906 

(d)  Deserted  Premises 908 

Distress  for  Rent  Act,  1737, 

8.  16 _ 908 

Half-year's  Rent  unpaid,  and 

no  Distress 908 

InLondon 909 


Sect.  2. — By  Proceedings  in  the  High  Court  (Gtenerally).  859 

Ch.XXII.s.I, 
Sect.  1. — By  Peaceahle  Re-entry.  Recovery  of 

Fremixes  by 

Upon   the   determination    of    contract   of    tenancy,   whether   by  ^'"7ntry.^^' 

effluxion  of  time,  forfeiture,  or  in  any  other  manner  (see  Ch.  VIII.),  ~ " 

the  demised  i)rcmises  belong  to  the  landlord,  who  may  resume 
possession  of  them,  subject,  in  the  case  of  proceeding  for  a  forfeiture 
caused  otherwise  than  by  non-payment  of  rent  (see  ante,  p.  368),  to 
notice  to  the  tenant  beforehand,  and  to  the  tenant  obtaining  "  relief 
against  forfeiture,"  without  any  process  of  law  whatever.  In 
Turner  v.  Mcymott,  a  weekly  tenant  had  omitted  to  give  up  possession 
after  the  expiration  of  a  notice  to  quit,  whereupon  the  landlord,  at  a 
time  when  nobody  was  in  the  house,  broke  open  the  door  with  a 
crowbar  and  other  forcible  applications,  and  resumed  possession. 
The  Lord  Chief  Baron,  in  an  action  by  the  tenant  for  trespass,  directed 
the  jury  that  the  law  would  not  allow  the  defendant  thus  forcibly  to 
reinstate  himself,  and  the  jury  found  for  the  plaintiff ;  but  the  Com-t 
(Dallas,  C.  J.,  and  Park  and  Burrough,  J  J.)  ordered  a  new  trial, 
Dallas,  C.  J.,  observing  that  the  high  respect  he  entertained  for  the 
Lord  Chief  Baron  had  alone  made  him  hesitate  for  a  single  instant  («). 
This  resumption  should  in  all  cases  be  peaceable,  for  if  it  be 
not,  the  landlord  subjects  himself  to  an  indictment  for  forcible 
re-entry  (^^).  But  even  if  the  resumption  should  not  be  peaceable, 
the  landlord,  if  his  right  to  resume  were  good,  cannot  be  sued  by  the 
tenant  except  in  respect  of  some  personal  damage  done  in  the  com-se 
of  the  entry  [e).  In  some  cases,  no  doubt,  peaceable  re-entry  (which 
is  believed  to  be  rare  in  practice)  may  be  the  proper  remedy  for  a 
landlord  to  adopt,  but  if  the  re-entry  be  for  forfeiture,  relief  to  the 
tenant  may  be  granted  just  as  much  after  a  peaceable  re-entry  as 
after  re-entry  by  action  (c/)  ;  and  in  the  majority  of  cases  it  will  be 
desirable  for  the  landlord  to  perfect  his  legal  title  by  obtaining  a 
writ  of  possession. 


Sect.  2. — By  Proceedings  in  the  Iligk  Court. 
(a)    Generally. 

Land,  being  different  in  its  legal  nature  from  other  property,  has  Recovery  of 
always   been  recoverable  by  a  process  different  from  the  ordinary  I^and. 

{a)   Turner  v.  Meymott  (1823),   1  Bing.  {c)  Ante,  Oh.  XX.,  Sect.  1. 

Jfl^  ^I?^r. '/.!?  \}  r  ■  ^r  ^-  ^-  ?  '  ('^)  T^"  ^°^<^«  °*  '''^-  14'  sub-sects.  1 

2o  K.  K.  Dl2  ;  and  see  Taunton  v.  Costar,  ;i   c       c   t.\.     r^  •         . 

7  T.  R.  431  ;  4  R.  R.  481  ;   Taylor  v.  Cole,       ^"^^  ^'   °*   *^®  Conveyancing  Act  (ante, 
3  T.  R.  292  ;   1  R.  R.  706.  P-  368),  are,  "  where  the  lessor  is  proceed- 

{b)  Post,  Ch.  XXIII.,  Sect.  5.  ing  by  action  or  otherwise.'" 
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process  of  law.  Tho  proeoeding  was  known  teclmicallj,  and  is  still 
known  popularly,  as  an  action  of  ejectment.  The  details  of  this 
action  were  formerly  very  cumhrous,  and  were  based  upon  a  legal 
fiction  of  a  demise  to  a  fancied  person,  John  Doe ;  this  was  abolished 
by  the  Common  Law  Procedure  Act,  1852,  some  fifty  years  ago, 
but  the  name  "  ejectment"  and  a  certain  distinction  between  it 
and  other  actions,  the  most  conspicuous  of  which  was  the  absence 
of  pleadings,  were  maintained  until  the  Judicature  Acts  came  into 
force  in  1875.  Under  those  Acts  the  name  has  disappeared,  and 
is  replaced  by  the  term,  "  Action  for  the  recovery  of  land."  This 
action,  when  brought  in  the  High  Court  of  Justice,  follows  in  its 
details  for  the  most  part  the  ordinary  course  of  an  action  in  that 
Court. 


Special  Pro- 
cedure if  half- 
year's  Rent  in 
Arrear,  and 
Eight  of 
Ee-entry  for 
Non-pay- 
ment. 


If  Rent  in 
arrear,  and 
Eight  of  Ee- 
entry,  legal 
demand  of 
Eent  dis- 
pensed with. 


(b)  Special  Proceedings  under  Common  Law  Procedure  Act,  ic/iere 
half-yearns  Rent  in  arrear,  8fc.,  8j'c. 

The  Common  Law  Procedm-e  Act,  1852,  s.  210,  provides  that  the 
landlord,  where  one  half-year's  rent  is  in  arrear,  and  he  has  a  right  to 
re-enter  for  non-payment,  and  proves  that  no  sufficient  distress  can  be 
found  on  the  premises,  may  recover  judgment  and  execution  as  if  the 
rent  had  been  legally  demanded,  in  the  manner  pointed  out  by  that 
section,  which  also  bars  the  lessee  from  relief  against  forfeiture,  unless 
proceeded  for  "  within  6  months  after  execution  executed."  The 
niceties  that  attend  re-entries  at  common  law  which,  as  appears  from 
tlie  preamble  to  the  repealed  and  substantially  reproduced  Landlord 
and  Tenant  Act,  1730  (4  Geo.  2,  c.  28),  s.  11,  this  section  is  intended 
to  relieve  the  landlord  from,  have  been  already  noticed  (ante,  p.  357), 
as  well  as  the  cases  upon  the  section  and  upon  relief  against  forfeiture 
(ante,  p.  368),  except  JTare  v.  £lins  and  other  cases  as  to  sub-lessees 
(post,  p.  862).  Sect.  210  is  here  subjoined  (omitting  words  repealed 
by  the  Statute  Law  Eevision  Act,  1892),  together  with  sects.  211 
and  212:— 

C.  L.  P.  Act,  1852,  5.  210.] — In  all  cases  between  landlord  and  tenant, 
as  often  as  it  shall  happen  that  one  half-year's  rent  shall  be  in  arrear, 
and  the  landlord  or  lessor  to  whom  the  same  is  duo  hath  right  by  law  to 
re-enter  for  the  non-payment  thereof,  such  landlord  or  lessor  shall  and 
may,  without  any  formal  demand  or  re-entry,  serve  a  writ  in  ejectment 
for  tlio  recovery  of  the  demised  premises,  or  in  case  the  same  cannot  be 
le<;ally  served,  or  no  tenant  be  in  actual  possession  of  the  premises,  then 
such  landlord  or  lessor  may  affix  a  copy  thereof  upon  the  door  of  any 
demised  messuage  (e),  which  service  (e)  shall  stand  in  the  place  and  stead 
of  a  demand  and  re-entry  ;  and  in  case  of  judgment  against  the  defendant 


(e)  Here  follow  words  repealed  by  the  Statute  Law  Revision  Act,  1892. 
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for  non-appearance,  if  it  shall  be  made  appear  to  tlie  Court  where  the  Ch.XXI1.s.2, 

said  action  is  depending,  by  affidavit,  or  be  proved  upon  the  trial  in  case     Hecoveri/  of 

the  defendant  appears,  that  half-a-year's  rent  was  due  before  the  said     ■^''.^'"'''f' '" 

writ  was  served,  and  that  no  sufficient  distress  was  to  be  found  on  the  {umier  C.  L.  P. 

demised  premises,  countervailing  the  arrears  then  due,  and  that  the  lessor         ^^0- 

had  power  to  re-enter,  then  and  in  every  such  case  the  lessor  shall  recover  Judgment  for 

judgment  and  execution,  in  the  same  manner  as  if  the  rent  in  arrear  had  Landlord,  on 

been  legally  demanded,  and  a  re-entry  made ;  and  in  case  the  lessee  or  anTthat  no''' 

his  assignee,  or  other  person  claiming  or  deriving  under  the  said  lease,  sufficient 

shall  permit  and  suffer  judgment  to  be  had  and  recovered  on  such  trial  in  I^^stress. 

ejectment,  and  execution  to  be  executed  thereon,  without  paying  the  rent 

and  arrears,  together  with  full  costs,  and  without  proceeding  for  relief  in  Tenant 

equity  within  six  months  after  such  execution  executed,  then  and  in  such  suffering 

case  the   said  lessee,  his  assignee,  and  all  other  persons  claimina*  and  J^':'^!?'"';'^^ 

,  ^  ^  without  pro- 

deriving  under  the  said  lease,  shall  be  barred  and  foreclosed  from  all  ceedino-  for 

relief  or  remedy  in  law  or  equity,    other   than  by  bringing   error  for  Relief  in  Six 
reversal  of  such  judgment,  in  case  the  same  shall  be  erroneous,  and  the  ^      d  f 
said  landlord  or  lessor  shall   from   thenceforth   hold  the  said  demised  Relief, 
premises  discharged  from  such  lease  (e)  ;    provided  that  nothing  herein  Savinp-  for 
contained  shall  extend  to  bar  the  right  of  any  mortgagee  of  such  lease  or  Mortgagee  of 
any  part  thereof  who  shall  not  be  in  possession,  so  as  such  mortgagee  -^'^^*^'''- 
shall  and  do,  within  six  months  after  such  judgment  obtained  and  execu- 
tion executed,  pay  all  rent  in  arrear,  and  all  costs  and  damages  sustained 
by  such  lessor  or  person  entitled  to  the  remainder  or  reversion  as  afore- 
said, and  perform  all  the  covenants  and  agreements  which,  on  the  part 
and  behalf  of  the  first  lessee,  are  and  ought  to  be  performed. 

C.  L.  P.  Act,  1852,  s.  211.] — In  case  the  said  lessee,  his  assignee,  or  if  Relief  pro- 
other  person  claiming  any  right,  title,  or  interest,  in  law  or  equity,  of,  in,  ceeded  for, 
or  to  the  said  lease,  shall,  within  the  time  aforesaid,  proceed  for  relief  in  ■'^^."*  *°  ^^ 
any  Court  of  Equity,  such  person  shall  not  have  or  continue  any  injunc- 
tion  against  the  proceedings  at  law  on  such  ejectment,  unless  he  does  or 
shall,  within  forty  days  next  after  a  full  and  perfect  answer  shall  be  made 
by  the  claimant  in  such  ejectment,  bring  into  Court  and  lodge  with  the 
proper  officer  such  sum  and  sums  of  money  as  the  lessor  or  landlord  shall 
in  his  answer  swear  to  be  due  and  in  arrear  over  and  above  all  just 
allowances,  and  also  the  costs  taxed  in  the  said  suit,  there  to  remain  till 
the  hearing  of  the  cause,  or  to  be  paid  out  to  the  lessor  or  landlord  on 
good  security,  subject  to  the  decree  of  the  Court ;  and  in  case  such 
jDroceedings  for  relief  in  equity  shall  be  taken  within  tiie  time  aforesaid, 
and  after  execution  is  executed,  the  lessor  or  landlord  sliall  be  account- 
able only  for  so  much  and  no  more  as  he  shall  really  and  T)ouu  fide 
without  fraud,  deceit,  or  wilful  neglect,  make  of  the  demised  premises 
from  the  time  of  his  entering  into  the  actual  possession  thereof  ;  and  if 
what  shall  be  so  made  by  the  lessor  or  landlord  happen  to  be  less  than 
the  rent  reserved  on  the  said  lease,  then  the  said  lessee  or  his  assignee, 
before  he  shall  be  restored  to  his  possession,  shall  pay  such  lessor  or 
landlord  what  the  money  so  by  him  made  fell  short  of  the  reserved  rent 
for  the  time  such  lessor  or  landlord  held  the  said  lands. 

C.  L.  P.  Act,  1852,  s.  212.] — If  the  tenant  or  his  assignee  do  or  shall,  If  Rent  paid 
at  any  time  before  the  trial  in  such  ejectment,  pay  or  tender  to  the  lessor  before  Trial, 

Proceedings 
on  Ejectment 
(«)  Here  follo-w  words  repealed  by  the  Statute  Law  Revision  Act,  1892.  ^  cease. 
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or  landlord,  his  executors  or  administrators,  or  his  or  tlieir  attorney  in 
that  cause,  or  pay  into  the  Court  where  the  same  cause  is  depending,  all 
the  rent  and  arrears,  together  with  the  costs,  then  and  in  such  case  all 
further  proceedings  on  the  said  ejectment  sliall  cease  and  be  discontinued; 
and  if  such  lessee,  his  executors,  administrators,  or  assigns  shall,  ui^on 
such  proceedings  as  aforesaid,  be  relieved  in  equity,  he  and  they  shall 
have,  hold,  and  enjoy  the  demised  lands,  according  to  the  lease  thereof 
made,  without  any  new  lease. 


Relief  against 
Forfeiture 
generally,  and 
in  Chambers, 
C.  L.  r.  Act, 
1S60,  s.  1. 


As  to  relief  against  forfeiture  more  generally,  and  by  summons  in 
chambers,  it  is  further  provided  as  follows  by  sect.  1  of  the  Common 
Law  Procedure  Act,  18G0  (23  &  24  Vict.  c.  126)  :  — 

In  the  case  of  any  ejectment  for  a  forfeiture  brought  for  non-paj^ment 
of  rent,  the  Court  or  a  judge  shall  have  power,  upon  rule  or  summons,  to 
give  relief  in  a  summary  manner,  but  subject  to  appeal  as  hereinafter 
mentioned  {/),  up  to  and  within  the  like  time  after  execution  executed, 
and  subject  to  the  same  terms  and  conditions  in  all  respects  as  to  payment 
of  rents,  costs  and  otherwise,  as  in  the  Court  of  Chancery  ;  and  if  the 
lessee,  his  executors,  administrators  or  assigns,  shall  upon  such  proceeding 
be  relieved,  he  and  they  shall  hold  the  demised  lands  according  to  the 
lease  thereof  made,  without  any  new  lease. 


Limitation  of 
s.  210  of  Act 
of  1852  to 
Cases  where 
no  stiflBcient 
Distress. 


Kelief  refused 
to  Sub -lessee 
not  bringing 
Lessee  before 
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ITarcY,  Ehns, 


It  appears  to  have  been  generally  considered  that  the  limitation  of 
time  for  relief  imposed  by  sect.  210  of  the  Act  of  1852  is  universal  [g), 
and  is  not  limited  to  cases  where  amongst  other  requirements  no 
sufficient  distress  can  be  found.  It  is  submitted,  however,  on  the 
grounds  (1)  of  the  language  of  the  section  itself,  and  (2)  of  the  very 
strong  distinction  between  the  cases  where  the  landlord  can  realize 
the  rent  by  distress  and  the  case  where  he  cannot  so  realize  it,  that 
the  six  months'  restriction  of  time  has  no  operation  unless  no  sufficient 
distress  can  be  found,  and  that  where  such  distress  can  be  found  the 
equitable  jurisdiction  to  grant  relief  is  unlimited  in  point  of  time,  and 
limited  only  by  the  discretion  of  the  Court. 

In  Ilarc  v.  EIdih  {//)  the  question  was  raised  by  original  lessors, 
against  whom  an  application  by  mortgagees  of  a  sub-lessee  had  been 
made  (within  six  months  after  execution)  against  forfeiture  for  non- 
payment of  rent  as  to  whether  the  applicants  had  any  equity  to  such 
relief.  The  Court  refused  the  relief  on  the  ground  that  the  lessees 
were  not  brought  before  the  Court,  but  appears  to  have  considered, 


(/)  Sects.  4 — 11,  as  to  appeal,  are,  with, 
others,  repealed  by  the  Statute  Law  Re\'i- 
sion  Act,  1892,  as  (it  is  presumed)  having 
been  superseded  by  sect.  19  of  the  Judi- 
catiire  Act,  1873,  and  the  Rules  of  the 
Supreme  Court  as  to  appeal. 

iff)  See  e.ff.  notes  to  Peachy  v.  Ihihc  of 
Somerset,  at  p.  1263  of  White  &  Tudor's 
Leading  Cases  in  Equity  ;  Day's  Common 


Law  Procedure  Act,  4th  ed.,  at  pp.  204, 
347,  citing  Doe  d.  Hntehhujs  v.  Lewis,  1 
Burr.  G 19,  per  Lord  Mansfield;  also  ite 
d.  Went  V.  Davis,  7  East,  at  p.  30G,  per 
Lord  EUenborough. 

(A)  Karc  V.  Elms,  [1893]  1  Q.  B.  604 ; 
62  L.  J.,  Q.  B.  187  ;  68  L.  T.  223  ;  41 
W.  R.  297  ;  5  R.  189. 
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that  if  tliey  had  been  so  brought,  or  if  the  applicants  had  made  Ch.XXII.s.2. 
adequate  excuse  for  not  so  bringing  them,  the  relief  ought  to  have     Recovery  of 

■.  I     -\  /  ■\  <  Fremises  in 

been  granted  {i):  High  Court 

{under  C.  L.  P. 
Act). 

(c)  Sjyecial  Proceedings  under  Common  Laic  Procedure  Act,  1852, 
againd  Tenaid  holding  orer. 

The  213th  section  of  the  Common  Law  Procedure  Act,  1852,  pro-  Ejectment  of 
vides  a  special  procedure  for  ejecting  a  tenant  holding  over  after  the  in'i^over  "if  ' 
expiration  of  the  tenancy,  the  contract  for  which  was  made  in  writing  Contract  of 
in  the  following  terms  (/.•)  : —  u-ritin^ 

"  Where  the  term  or  interest  of  any  tenant  now  or  hereafter  holding' 
under  a  lease  or  agreement  in  writing  any  lands,  tenements,  or  heredita- 
ments, for  any  term  or  number  of  years  certain,  or  from  year  to  year, 
shall  have  expired,  or  been  determined  either  by  the  landlord  or  tenant 
by  a  regular  notice  to  quit,  and  such  tenant,  or  any  one  holding  or 
claiming  by  or  under  him,  shall  refuse  to  deliver  up  possession  accord- 
ingly, after  lawful  demand  in  writing  made  and  signed  by  the  landlord  or 
his  agent,  and  served  personally  upon,  or  left  at  the  dwelling-house  or 
usual  place  of  abode  of  such  tenant  or  person,  and  the  landlord  shall 
thereupon  proceed  by  action  \of  ejectment\  for  the  recovery  of  possession, 
it  shall  be  lawful  for  him,  at  the  foot  of  the  writ  \_in  eject ment\  to  address 
a  notice  to  such  tenant  or  person,  requiring  him  to  find  bail,  if  ordered  by 
the  Court  or  a  judge,  and  for  such  purposes  as  are  hereinafter  next 
specified ;  and  upon  the  appearance  of  the  party,  or  an  affidavit  of  service 
of  the  writ  and  notice,  it  shall  be  lawful  for  the  landlord,  producing  the 
lease  or  agreement,  or  some  counterpart  or  duplicate  thereof,  and  proving 
the  execution  of  the  same  by  affidavit,  and  upon  affidavit  that  the 
premises  have  been  actually  enjoyed  under  such  lease  or  agreement,  and 
that  the  interest  of  the  tenant  has  expired  or  been  determined  by  regular 
notice  to  quit,  as  the  case  may  be,  and  that  possession  has  been  lawfully 
demanded  in  manner  aforesaid,  to  move  the  Court,  or  apply  by  summons 
to  a  judge  at  chambers,  for  a  rule  or  summons  for  such  tenant  or  person 
to  show  cause  within  a  time  to  be  fixed  by  the  Court  or  judge  on  a 
consideration  of  a  situation  of  the  premises,  why  such  tenant  or  person 
should  not  enter  into  a  recognizance  by  himself  and  two  sufficient  sureties 
in  a  reasonable  sum,  conditioned  to  pay  the  costs  and  damages  which 
shall  be  recovered  by  the  claimants  in  the  action  ;  and  it  shall  be  lawful 
for  the  Court  or  judge,  upon  cause  shown,  or  upon  affidavit  of  the  service  ' 
of  the  rule  or  summons,  in  case  no  cause  should  bo  shown,  to  make  the 
same  absolute  in  the  whole  or  in  part,  and  to  order  such  tenant  or  person, 
within  a  time  to  be  fixed  upon  a  consideration  of  all  the  circumstances,  to 

(i)  See  further  Webber  v.  SinitJi,  2  Vern.  dismissed  as  to  such  of  the  sub-lessees  aa 

103  ;  Berneij  v.  Moore,  2  Ridgeway,  310.  refused  to  incur  that  liability. 

From  the  original  decree  in  Webber  v.  [k)  This    section   is    practically   super- 

Snnth,  which  was  cited  to  the  Court  in  seded    by    Ord.    III.,   r.    G,   p.    867,    and 

Hare  v.  Elms,  it  appears  that,  the  lessors  Ord.   XIV.,   p.  867,  infra,  which  provide 

consenting,  relief  was  given  to  such  of  the  a  still  more  expeditious  procedure,  and  are 

sub-lessees  as  agi-eed  to  stand  in  the  shoes  not  confined  to  tenancies  contracted  for  ia 

of  the  original  lessee,  and  that  the  bill  waa  writing. 
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find  siicli  bail,  with  sucli  conditions  and  in  sucli  manner  as  shall  be 
si)ecitied  in  the  said  rulo  or  sumnious,  or  such  part  of  the  same  so  made 
absolute ;  and  in  case  the  party  shall  neglect  or  refuse  so  to  do,  and  shall 
la}'  no  ground  to  induce  the  Court  or  judge  to  enlarge  the  time  for 
obeying  the  same,  then  the  lessor  or  landlord  filing  an  affidavit  that  such 
rule  or  order  has  been  made  and  served,  and  not  complied  with,  shall  be 
at  liberty  to  sign  judgment  for  recovery  of  possession  and  costs  of  suit 
[/«  the  form  contained  in  the  schedule  {A)  to  this  Act  annexed^  marked  21, 
or  to  the  like  effect^,  "  [1). 


Defendant 
must  not 
Claim  under 
Distinct  Title. 


There  must 
be  a  Lease  or 
Agreement  in 
irritiiif/, 
for  a  Term 
certain,  or 
from  Year  to 
Year. 


Demand  of 
Possession. 


Refusal  to 
Deliver  up. 


Writ  of 
Ejectment, 
with  Notice 
for  Bail. 


S  ^r\-ice  of 
Writ. 


This  enactment  does  not  apply  where  the  defendant  bona  fide 
claims  to  hold  possession,  not  as  the  claimant's  tenant,  but  under 
some  distinct  title,  and  makes  an  affidavit  of  such  title  in  answer  to 
the  application  {ni). 

It  must  be  observed  that  to  entitle  a  landlord  to  proceed  under 
this  section  there  must  be  a  lease  or  agreement  in  writing  under 
which  the  defendant  held  till  the  term  ended,  or  was  duly  deter- 
mined by  a  regular  notice  to  quit ;  and  the  tenancy  must  have  been 
for  a  term  or  number  of  years  certain,  or  from  year  to  year.  A 
quarterly  tenancy  is  not  sufficient  (//)  ;  nor  a  tenancy  for  years 
determinable  on  lives  (o)  ;  nor  a  lease  for  fourteen  years,  deter- 
mined at  the  end  of  the  first  seven  years  by  a  sis  months'  previous 
notice  pursuant  to  a  proviso  therein  contained  {])).  Further,  the 
term  must  have  expired,  or  been  determined  by  a  regular  notice  to 
quit ;  and  it  is  not  sufficient  that  the  term  has  become  forfeited  and 
determined  for  non-performance  of  covenants  or  conditions.  There 
must  also  have  been  a  lawful  demand  in  writing  of  possession  made 
and  signed  by  the  landlord  or  his  agent  {q).  But  the  usual  notice  to 
quit  may  of  itself  be  a  sufficient  demand  to  satisfy  the  statute  (r). 
It  must  be  served  as  directed  by  the  Act,  and  if  possible  an  express 
refusal  to  deliver  up  possession  should  be  obtained ;  otherwise  it 
may  be  difficult  to  satisfy  the  Court  or  a  judge  that  there  has  been 
such  a  refusal. 

After  a  sufficient  refusal  (express  or  to  be  implied)  has  been  obtained 
a  writ  in  the  ordinary  form  may  be  issued,  but  with  a  notice  at  the  foot 
addressed  to  the  defendant,  requiring  him,  if  ordered  by  the  Court  or 
a  judge,  to  give  bail  by  himself  and  two  sufficient  sureties,  conditioned 
to  pay  the  costs  and  damages  which  shall  be  recovered  in  action.  Such 
writ  must  be  served  in  the  usual  manner. 


(/)  The  -words  in  italics  are  repealed  by 
the  Statute  Law  Revision  Act,  1892.  For 
forms  of  proceedings  under  the  section, 
Cole,  Ejec.  698,  702^,  717—722. 

(?«)  i)oeA.  Sanders  v.  Roe,  1  Dowl.  4. 

(h)  Boe  d.  Carter  v.  Roe,  10  M.  &  W. 
670  ;  2  Dowl.,  N.  S.  449  ;  12  L.  J.,  Ex. 
27. 


(o)  Doc  d.  Temberton  v.  Roc,  7  B.  &  C.  2. 

{p)  See  Doe  d.  Cardigan  v.  Roe,  1  D.  & 
R.  640,  decided  under  the  former  Act, 
1  Geo.  4,  c.  37. 

{q)  Form,  Appendix  C,  No.  10. 

[r)  Wilkinson  v.  Colley,  5  Burr.  2694, 
2698  ;  Hirst  v.  Horn,  6  M.  &  W.  393. 
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If  the  defendant  do  not  appear,  final  judgment  may  be  signed  and  CH.XXir.s.2. 
execution  issued  in  the  usual  manner.  Recovery  of 

Fremtsestn 

"When  the  defendant  appears,  an  application  should  be  made  to     High  Comt 
the  Court,  or  to  a  judge  at   chambers,  founded   upon   a  sufficient        ^ct).  ' 
affidavit,    to    compel   the    defendant    to    enter    into   a  recognizance  ju(jo-mentby 
with  two  sureties,  pursuant  to  the  statute.     The  notice  of   motion  Default. 
or  summons  must  be  served  in  the  usual  manner,  and  an  affidavit  ^^  Bdl*^°^ 
of  service  made.      Upon  the  hearing  of    such  motion  or  summons,  OnHearino-of 
the  Coiu't  or  judse  will  fix  the  sum  and  time  "  upon  a  eonsidera-  Aj^piication, 

,  ,     Sum  and 

tion    of   all   the    circumstances "  (-s) .      A  sum    equal  to  one  year  s  Time  fixed, 
value    of    the    premises,   with    a    reasonable    sum    for    costs    (about  Usual  Bail. 
40/.)  (/),  is  usually  required;    but  not  a  sum  to  recover  the  mesne 
profits  (u).      The  amount  will   not    be   increased  by  reason  of   any 
dilapidations,  or  of   any  damage  done  to  the  business  by  shutting 
up  the  premises,  or  the  like  {.)■) . 

After  the  time,  or  the  enlarged  time  (if  any),  allowed  by  the  Judgment  for 
order  for  putting  in  bail  has  elapsed,  "  the  lessor  or  landlord  filing 
an  affidavit  that  such  [_nil<?  oy]  order  has  been  made  and  served 
and  not  complied  with  (//),  shall  be  at  liberty  to  sign  judgment  for 
recovery  of  possession  and  costs  of  suit  in  the  form  contained  in 
[Sc/icduk  (A)  to  tJiif;  Ad  annexed^  nmrhed  No.  21,  or  to  the  Vilw 
efecty'ii,). 

(d)  Beeorcr//  of  Mesne  Profits  in  aui/  Action  of  EJcdinent. 

By  the  Common  Law  Procedure  Act,  1852  (15  &  16  Vict.  c.  76),  Jf  f'^^^^,^,  lu.' 
s.  214,  "  Whenever  it  shall  appear  on  the  trial  of  any  ejectment  at  Recovery  of 
the  suit  of  a  landlord  against  a  tenant  that  such  tenant  or  his  Mesne  Trofits. 
attorne}^  hath  been  served  with  due  notice  of  trial,  the  judge  before 
whom  such  cause  shall  come  on  to  be  tried  shall,  whether  the  defen- 
dant shall  appear  upon  sucli  trial  or  not,  permit  the  claimant  on  the 
trial,  after  proof  of  Im  right  to  recover  possession  of  the  whole  or  of 
any  part  of  the  premises  mentioned  in  the  writ  in  ejectment,  to  go 
into  evidence  of  the  mesne  profits  thereof  which  shall  or  might  have 
accrued  from  the  day  of  the  expiration  or  determination  of  the 
tenant's  interest  in  the  same  down  to  the  time  of  the  verdict  given 
in  the  cause,  or  to  some  preceding  day  to  be  specially  mentioned 
therein ;  and  the  jury  on  the  trial  finding  for  the  claimant,  shall  in 
such  case  give  their  verdict  upon  the  whole  matter,  both  as  to  the 
recovery  of  the  whole  or  any  part  of  the  premises,  and  also  as  to  the 
amount  of  damages  to  be  paid  for  such  mesne  profits  ;  and  in  such 

(.s)  Doc  d.  Marquis  of  AngJesea  v.  liroirii,  [h)  Doe  d.  Sampson  v.  Roc,  6  Moo.  5-1. 

2  D.  &  R.  688  ;  Cole,  Ejec.  384.  W  ■^^"'^  ^-  -^^">'^'^  ^V-. ^^'  '^J^'  ^  ^-  ^^  ' 

^  Doc  d.  levy  V.  Roe,  6  C.  B.  272. 

{t)  Doc  d.  Lev,/  V.  Ro,;  6  C.  B.  272.  (y)  Cole,  Ejec.  385  ;  see  form,  Id.  719. 

l.t.  55 
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Cn.XXII.s.2. 

Jtecovcry  of 

I'rcinises  in 

Jllqh  Court 

{under  C.  L.  F. 

Act). 


Proof  of 
Notice  of 
Trial. 


Optional  to 
Proceed  under 
Sect.  214,  or 
otherwise. 


Former 
Procedure 
when  Rijrht 
accrued  after 
certain 
Terms. 


Object  of 
Sect.  217. 


case  the  landlord  shall  have  judgment  within  the  time  hereinbefore 
provided,  not  only  for  the  recovery  of  possession  and  costs,  but  also 
for  the  mesne  profits  found  by  the  jury :  provided  alwaj^s,  that 
nothing  hereinbefore  contained  shall  be  construed  to  bar  any  such 
landlord  from  bringing  any  action  for  the  mesne  profits  which  shall 
accrue  from  the  verdict,  or  the  day  so  specified  therein,  down  to  the 
day  of  the  delivery  of  possession  of  the  premises  recovered  in  the 
ejectment."  This  section  applies  to  all  actions  of  ejectment  as 
between  landlord  and  tenant,  and  is  not  confined  to  cases  in  which 
secm-ity  has  been  given,  pursuant  to  sect.  213.  •  Mesne  profits  may 
be  recovered  under  sect.  214,  although  the  writ  and  issue  do  not  con- 
tain any  claim  in  respect  of  them  (::). 

If  the  tenant  appear  at  the  trial,  that  of  itself  amounts  to  sufficient 
proof  that  due  notice  of  trial  has  been  given,  and  no  further  evidence 
on  that  point  is  necessary  (a). 

It  is  optional  with  the  landlord  to  proceed  for  mesne  profits 
under  this  section,  or  to  bring  a  subsequent  action  of  trespass  for 
mesne  profits,  &c.,  or  for  double  value,  or  double  rent  (b).  But 
whore  bail  has  been  put  in,  pursuant  to  sect.  213,  the  recognizance 
is  conditioned  "  to  pay  the  costs  and  damageH  which  shall  be 
recovered  by  the  claimant  in  the  action  ;  "  and  this  will  of  course 
include  any  damages  recovered  in  the  ejectment  in  respect  of  mesne 
profits,  &c.  {('). 

By  sect.  217,  a  special  procedure  was  provided  where  the  right  of 
re-entry  into  any  lands  in  any  county  except  Middlesex  accrued  in 
or  after  Hilary  or  Trinity  Terms.  It  would  probably  be  held,  since 
the  decision  in  The  Governors  of  C/tn'sfs  College  v.  Martin  {cl),  that 
the  old  terms  subsist  for  the  purposes  of  this  enactment ;  and  that 
a  landlord  may  avail  himself  of  the  provisions  of  the  section  so  far 
as  they  can  be  considered  as  still  in  force  and  of  advantage  to  him, 
but  an  obligation  imposed  by  the  enactment  on  the  tenant  to  appear 
within  ten  days  may  be  taken  to  be  at  an  end,  as  in  all  cases  now 
the  appearance  by  a  defendant  must  be  in  eight  days  {e).  The  object 
of  the  enactment  (/')  (which  was  printed  at  length  in  former  editions 
of  this  work)  was  to  enable  landlords  to  proceed  to  trial  at  the 
ensuing  assizes,  and  to  prevent  tenants  and  persons  claiming  through 
or  under  them,  from  wrongfully  holding  over  until  the  second  assizes, 
which,  but  for  this  section,  they  might  have  done  in  many  cases. 


{z)  Smith  V.  Tctt,  9  Exch.  307. 

{a)  Dec  d.  Thompson  v.  Hodgson,  2  Moo. 
&  R.  2t53  ;  12  A.  &  E.  135  ;  Cole,  Ejec. 
292,  388. 

(i)  15  &  16  Vict.  c.  76,  s.  218. 

(r)  Cole,  Ejec.  388. 


[d)  Christ'' s  College  Governors  v.  Martin, 
36  L.  T.  537. 

[c)  R.  S.  0.,  Ord.  II.  r.  3  ;  Appen- 
dix A.,  Part  I.,  No.  1. 

(/)  See  Doe  d.  Anlrobus  v.  Jepson,  3  B. 
&  Adol.  4  02  ;  Doe  d.  Rctnkin  v.  Brindley, 
4  B.  &  Adol.  84. 
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Ch.XXII.s.2. 

Recove>-tj  of 

(e)  Special  Procecdinqs,  under  Order  XIV.,  against  Tenant  holding        Premises  in 

^  '      -^  -^  '  '     -^  ,  Ti      ,  ^'^9^>'  Court 

over,  or  liable  to  Forfeiture  for  Non-jiayment  of  lient.  {under  Order 

The  Rules  of  the  Supreme  Court,  188-3  (Order  III.,  Eule  6,  and 
Order  XIV.),  as  amended  hy  the  Rules  of  the  Supreme  Court  of 
January,  1902,  provide  a  summary  and  expeditious  procedure  super- 
seding (if  adopted  and  allowed)  the  procedure  under  sect.  213  of  the 
Common  Law  Procedure  Act,  1883,  above  mentioned,  for  recovery 
of  the  demised  premises  from  a  tenant  holding  over  or  liable  to 
forfeiture  for  non-payment  of  rent. 

By  Order  III.,  Eule  G,  "  In  actions  for  the  recovery  of  land,  with  Special  In- 
or  without  a  claim  for  rent  or  mesne  profits,  by  a  landlord  against  ^).^'':^'T^^^'^*  °^ 
a  tenant  whose  term  has  expii-ed  or  has  been  duly  determined  by  Tenant  hold 
notice  to  quit  [or  has  become  liable  to  forfeiture  for  non-payment  of  "^  Forfeiture 
rent  {q)~\,  or  against  persons  claiming  under  such  tenant,  the  writ  of  for  Non-pay- 

i.    ^1  X-  p   XI  1    wpo    1  •   n        •    J  J   mentofRent. 

summons  may,  at  the  option  oi  the  piamtiii,  be  specially  indorsed 
with  a  statement  of  his  claim,"  and  "  such  special  indorsement  shall 
be  to  the  effect  of  such  of  the  forms  in  Appendix  C,  sect.  4,  as  shall 
be  applicable  to  the  case." 

The  word  "  landlord  "  in  this  rule  does  not  extend  to  the  repre-  Meaning  of 
sentatives  of  a  landlord,  but  only  includes  a  landlord  party  to  the 
contract  of  tenancy,  or  a  landlord  who  is  such  by  estoppel,  as  where 
the  tenant  has  paid  rent  to  him  [h). 

By  Order  XIV.,  Rule  1,  a  judge  at  chambers  is  empowered  to 
make  an  order  for  final  judgment  in  the  following  terms  : — 

Where  the  defendant  appears  to  a  writ  of  summons  specially  indorsed  Application 
under  Order  III.,  Rule  6,  the  plaintiff  may  on  affidavit  made  by  himself  ^  "^a^.^"**  f 
or  by  any  other  person  who  can  swear  positively  to  the  facts,  verifying 
the  cause  of  action  and  the  amount  claimed,  if  any,  and  swearing  that 
in  his  belief  there  is  no  defence  to  the  action,  apply  to  a  judge  for 
liberty  to  enter  final  judgment  for  recovery  of  the  land  (with  or  without 
rent  or  mesne  profits,  as  the  case  may  be,  and  costs).  The  judge  may 
thereupon,  unless  the  defendant  b}^  affidavit  or  otherwise  shall  satisfy 
him  that  he  has  a  good  defence  to  the  action  on  the  merits,  or  disclose 
such  facts  as  may  be  deemed  sufficient  to  entitle  him  to  defend,  make  an 
order  empowering  the  plaintiff  to  enter  judgment  accordingly. 

By  Order  XIV.,  Rule  7  (Rule  5  of  the  "  Rules  of  the  Supreme 
Court,  1885,")  "the  Court  or  a  judge  may  with  the  consent  of  all 
parties,  dispose  of  the  action  finally  and  without  appeal  in  a  summary 
manner,  and  on  such  terms  as  to  costs  or  otherwise  as  the  Court  or 
judge  shall  think  just." 

((?)  The  words  in  brackets  were  added       into  operation  on  January  11th,  l'JO_'. 
by  Rule  1  of  the  Rules  of  January,  1902,  (A)   Caceifx.  IleUijer,   17   Q.    B.   D.    07; 

dated  December  13th,  1901,  and  coming       55  L.  J.,  Q.  B,  207  ;  34  W.  R.  337. 

55  (2) 


Order  XIV. 
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(•ir.XXII.s.2. 

]{f cover;/  of 
Firm  lies  in 
Il'icjh  Court 
{loifler  Order 

xir.). 


Leave  to 
Defend. 


Relief  against 
Porfoiturc. 


Bj  Rule  2  of  Order  XIV.,  the  application  for  leave  to  sign  final 
judgment  must  be  made  by  summons  returnable  not  less  than  four 
clear  days  after  service,  accompanied  by  a  copy  of  the  affidavit  and 
exhibits  referred  to  therein.  By  Rule  3,  the  defendant  may  show 
cause  against  the  application  by  affidavit,  stating  whether  the  defence 
goes  to  the  whole  or  to  part  only  of  the  claim,  and  the  judge  may 
order  the  defendant  to  attend  and  to  be  examined  upon  oath  or  to 
produce  any  leases  or  other  documents.  By  Rule  4,  judgment  may 
be  given  for  part  of  the  claim,  and  by  Rule  5,  against  one  defendant 
only  without  prejudice  to  a  right  of  action  against  others.  By  Rule  6, 
leave  to  defend  may  be  given  unconditionally  or  on  terms  as  the 
judge  may  think  fit. 

By  Rule  10  of  the  Order  (added  by  Rule  3  of  the  Rules  of 
January,  1902 : — 

A  tenaut  shall  have  the  same  right  to  relief  after  a  judgment  under 
this  Order  for  recovery  of  land  on  the  ground  of  forfeiture  for  non- 
payment of  rent  as  if  the  judgment  has  been  given  after  trial. 


To  what 
Cases  the 
Procedure 

applies. 


Demise  by 
way  of 
Mortgage. 

J^dllhltZ  V. 

Lavlnejti.ii, 


The  25rocedure  under  Order  XIV.  applies  only  to  cases  where  a 
tenancy  has  been  determined  either  by  effluxion  of  time  or  by  notice 
to  quit  (wliich  notice  may  have  been  given  either  by  the  landlord  or 
the  tenant),  or  by  forfeiture  for  non-payment  of  rent.  It  does  not 
apply  to  a  determination  by  forfeiture  for  other  causes  than  non- 
payment of  rent  (/)  or  surrender  (y),  but  it  applies  to  a  contract  of 
tenancy  created  between  mortgagor  and  mortgagee  and  determined 
by  the  mortgagee  (/.).  This  was  held  in  Dauhuz  v.  Lavuigfon,  a  case 
afterwards  followed  with  approval  in  Ilall  v.  Comfort  (/),  in  which 
the  mortgagor  had  attorned  tenant  to  the  mortgagee,  and  it  was  also 
provided  that  the  mortgagee  might  at  any  time  after  a  certain  day 
(being  six  months  from  the  date  of  the  mortgage  deed)  enter  upon 
the  premises  demised  by  way  of  mortgage,  and  determine  the  tenancy 
thereby  created  without  giving  notice  to  quit. 

Where  a  special  indorsement  of  a  writ  as  claiming  mesne  profits  is 
good  in  itself  it  is  not  invalidated  by  a  statement  setting  up  a  claim 
for  double  value  to  the  same  amount  in  the  affidavit  filed  in  support 
of  an  application  for  final  judgment  under  Order  XIV.  {m)  ;  and 
inasmuch  as  under  sect.  214  of  the  Common  Law  Procedure  Act,  1852 
(ante,  p.  865),  the  Court  may  give  mesne  profits  down  to  verdict,  and 
the  landlord's  right  to  sue  for  mesne  profits  from  verdict  down  to 


(i)  See  Cnndley  v.  Sharpley,  15  M.  6c  W.  (/)  HuIIy.  Comfort  (1886),  1.S  Q.  B.  D. 

68.  11  ;  56  L.  J.,  Q.  B.  18.5;  55  L.  T.  550  ; 

[j)  See  I)oe  d.  TtmM  v.  Itcc,  2  B.  &  Ad.  35  W.  R.  48. 

922.  [m]  Southport   Tranmays   Co.  v.  Gandy, 

[k)  Bnuhiiz    V.     Lavington     (1884),     13  [1897]  2  Q.  B.  66  ;  GG  L.  J.,  Q.  B.  532  ; 

Q.  B.  D.  .347  :  51  L.  T.  206,  76  L.  T.  815  ;  45  W.  R.  684— C.  A. 
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delivery  of  possession  is  expressly  reserved,  there  is  jurisdiction  on  a  Ch.XXII.s.2. 
writ  specially  indorsed  with  a  claim  for  recovery  of  land  and  mesne     ^^corery  of 

rt  .    .  .  I  remises  tn 

j)ronts,  to  make  an  order  giving  the  landlord  possession  of  the  land    i^e>A  Court 
and  mesne  profits  to  be  calculated  up  to  the  date  of  his  obtaining      '  xiv.). 


possession  (»). 

(f)  Proceeding  hy  Ordinar)/  Action. 

If  neither  sect.  210  of  the  Common  Law  Procedure  Act,  1852  Ascertain 
(ante,  p.  860),  nor  sect.  213  of  that  Act  (ante,  p.  863),  nor  Order  XIY.  oSrf.'^^* 
(supra)  should  ai)ply,  or  if  leave  to  defend  should  be  given  to  the 
tenant  under  Order  XIV.,  the  landlord  will  have  to  proceed  by 
ordinary  action,  before  commencing  which  he  should  ascertain  clearly 
that  he  has  a  right  of  entry,  i.e.  a  legal  right  to  actual  possession  of 
the  property,  and  not  merely  a  right  to  the  reversion  and  its  incidents, 
such  as  rent,  &c.  A  mere  breach  of  covenant  is  not  sufficient  to 
support  an  ejectment,  unless  the  lease  or  agreement  contains  a  proviso 
for  re-entry  applicable  to  such  covenant,  but  the  remedy  is  only  by 
action  for  damages  (o). 

Sometimes  a  demand  of  possession  is  necessary  before  an  ejectment  Demand  of 
can  be  maintained  (_/^),  although  the  defendant  is  not  entitled  to  the  before  Action 
usual  notice  to  quit.      This  happens  when  the  defendant  is,  by  con- 
struction of  law  or  otherwise,  a  tenant  at  will  to  the  plaintiff,  and 
such  tenancy  has  not  been  legally  determined  (</) . 

If  the  action  be  intended  to  be  brought  upon  a  forfeiture  for  a  Notice,  under 
breach  of  covenant  other  titan  the  covenants  to  ixuj  rent,  or  against  ^o^veyancmg 
alienation,  or,  in  a  mining  lease,  for  inspection  of  books,  or  upon  a  for-  proceeding  for 
feitm-e  for  a  Jjaithruptcy  or  an  execution,  a  notice  must  be  served  on 
the  tenant  and  other  persons  interested  before  bringing  it.  This  very 
important  condition  is  imposed  by  sect.  14,  sub-sect.  1,  of  the  Convey- 
ancing Act,  1881  (44  &  45  Vict.  c.  41)  (>•),  in  the  following  terms  :— 

"  A  right  of  re-entry  or  forfeiture  under  any  proviso  or  stipulation  in  a 
lease  for  a  breach  of  any  covenant  or  condition  in  the  lease  shall  not  be 
enforceable  by  action  or  otherwise,  unless  and  until  the  lessor  serves  on 
the  lessee  a  notice  specifying-  the  particular  breach  complained  of,  and  if 
the  breach  is  capable  of  remedy  requiring  the  lessee  to  make  compensa- 
tion in  money  for  the  breach,  and  the  lessee  fails,  within  a  reasonable 
time  thereafter,  to  remedy  the  breach,  if  it  is  capable  of  remedy,  and  to 
make  reasonable  compensation  in  money,  to  the  satisfaction  of  the  lessor, 
for  the  breach." 

(h)   Suuthpoi-t   Tramicays   Co.   v.   Gandy,  in  'writing. 
[1897]  2  Q.  B.  6C ;  66  L.  J.,  Q.  B.  532  ;  {q)  See  ante,  pp.  254,  385. 

76  L.  T.  815  ;  45  W.  R.  684— C.  A.  (/•)  See    the    section    at    length,    ante, 

(o)  Lit.  s.  325  ;  Doc  d.  Wihon  v.  mUlm,  P"  }^^^  ^^^  \}^^-:  '"^^f  •  6,  sub-sect,  (b)' 

2  Brno-.  13.  ^^^    notice    therein    the    definitions    of 

° '       '  lessee,  &c. ,  the  exceptions  for  the  covenant 

(jtf)  See  form   of    such    demand,    post,  to  pay  rent,  &c.,  the  manner  of  the  ser- 

Appendix  C,  Sect.  9  ;  but  it  need  not  be  vice  of  the  notice,  tJcc. 


Forfeitui'e. 


8ro 
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The  procedure  in  an  "  action  of  ejectment,"  or,  as  it  is  now  called, 
"  an  action  for  the  recovery  of  land,"  is  the  same,  for  the  most  part, 
as  that  in  use  in  ordinary  actions.  There  are,  however,  some  points 
in  which  this  action  is  peculiar,  and  these  will  be  duly  noticed,  and  it 
may  he  well  to  call  attention  to  some  few  details  as  to  the  writ  under 
the  old  practice. 

The  writ  fIiouUI  bo  directed  to  the  persons  in  possession  by 
name(-s').  The  christian  and  surname  or  title  of  dignity  (/)  of 
each  person  in  possession  as  tenant  or  mh-tenant  of  all  or  any  part 
of  the  property  claimed,  should  be  correctly  stated.  But  the  Court, 
even  under  the  old  practice,  refused  to  set  aside  the  writ,  or  the 
copy  and  service,  when  the  writ  was  faulty  by  reason  only  of  a 
misnomer  [n). 

Only  persons  in  possession  as  tenants  or  sub-tenants  should  be 
named  as  defendants  in  the  writ.  Grenerally  speaking,  the  occupation 
of  a  servant  is  considered  as  the  occupation  of  his  master  by  his 
servant  (.r) .  But  the  servant  of  a  deceased  tenant  may  so  act  as  to 
render  himself  liable  to  be  sued  personally  in  an  ejectment  (//)  ;  and 
if  he  appear  to  the  writ  it  will  be  no  defence  that  ho  occupied  merely 
as  the  servant  of  another  person  (;:) . 

If  there  be  a  tenant  in  possession  who  occupies  by  a  sub-tenant, 
the  former  may  be  named  in  the  writ  as  one  of  the  defendants  {a)  ; 
but  it  is  sufficient  to  name  the  sub-tenant,  leaving  him  to  give 
notice  of  the  writ  to  his  immediate  landlord,  pursuant  to  the  Com- 
mon Law  Procedm-e  Act,  1852  (15  &  16  Vict.  c.  76),  s.  209,  post, 
p.  873. 

If  the  possession  of  the  premises  is  vacant,  the  writ  should  be 
directed  to  the  person  who  would  have  been  tenant  in  possession  if  he 
had  not  abandoned  the  possession  {]>).  If  he  be  dead,  the  writ  should 
be  directed,  not  to  him,  but  to  his  executors  or  administrators  {c) .  If 
there  be  no  rightful  executor  or  administrator,  an  executor  de  son 
tort,  who  has  tahen  possession,  may  be  sued  [d). 


(«)  See  the  repealed  sect.  168  of  the 
C.  L.  P.  Act,  1852. 

{t)  Titles  of  diofnity  should  be  thus 
stated,  viz.  :  The  Most  Nublc  A.,  Duke  of 
B.  :  The  Most  Honorable  C,  Marquis  of 
D. ;  The  Ri^ht  Honorable  E..  Earl  of  F. ; 
The  Right  Honorable  G.,  Viscount  H.  ; 
The  Riaht  Honorable  J. ,  Baron  K.  ;  The 
Right  Honorable  L.  M.  [this  is  applicable 
to  members  of  His  Majesty's  Privy 
Council]  :  The  Honorable  N.  0.  [Sons  of 
Peers];  Sir  P.  Q.,  Baronet;  Sir  R.  S., 
Knight ;  and  the  like.  The  title  or  addi- 
tion of  M.P.,  or  Esquire,  need  not  be 
given,  but  may  sometimes  be  added  by 
way  of  courtesy. 


{u)  Doe  d.  Stanton  v.  Roe,  6  M.  &  S. 
203  ;  Wells  v.  Ld.  Huficld,  4  C.  B.  750  ; 
5  D.  &  L.  177. 

(.r)  Jiecke  V.  Beaumont,  IG  East,  33  ; 
Mayhnv  v.  Sicttle,  4  E.  &  B.  347. 

(y)  Doe  d.  Atkins  v.  Roe,  2  Chit.  R. 
17'i  ;  Die  d.  Cxfv.  Strndling,  2  Stark.  537. 

(s)  Doe  d.  James  v.  Stanton,  2  B.  &  A. 
371  ;  1  Chit.  R.  143. 

{a)  Roe  V.  Wiggs,  2  Bos.  &  P.,  N.  R. 
330. 

(*)  Id.  85. 

{e)  Doe  d.  Crouch  v.  Roe,  13  L.  J.,  Q.  B. 
80  ;  Doe  d.  ramphilon  v.  Rof,  1  DowL, 
N.  S.  186. 

{d)  Id. 


Sect.  2. — In  High  CornT  ((Jrdinary  Action).  871 

The   property  claimed    should    be    described    iu    the    writ    with  Ch.XXII.s.2. 
reasonable  certainty  (r),    but  a  general  description  will  usually  be     ^j^^^;-^^^ 
sufficient.  ,-^'.9;^«  ^f"""^ 

[by  Ordinary 

The  form  of  indorsement  given  in  the  Eules  of  the  Supreme  Court 


Action). 


k  ns  follows :-  ^  S'SpS;' 

"  The  plaintiff's  claim  is  to  recover  possession  of  a  house,  No. ,  Indorsement 

iu Street  [or  of  a  fann  called  Blachacve],  situate  in  the  parish  ° 

of  ,  in  the  county  of "  (/)• 

The  parish  and  county  wherein  the  property  lies  should  be  cor-  Parish  and 
rectly  stated.     The  prescribed  form  above  given  says  "  in  the  parish    ^^  ^' 

of ,  in   the  county  of  ."       If  any  mistake   be  made,  an 

amendment  will  generally  be  permitted  at  the  trial,  unless  it  appear 
that  the  defendant  has  been  actually  misled  or  prejudiced  by  the  mis- 
descrij)tion  [g) . 

The  writ  should  state  correctly  the  names  of  all  the  persons  in  Names  of 
whom  the  title  is  alleged  to  be  :  but  the  Eules  of  the  Supreme  Coiu-t  Claimants, 
give  "the  Court  or  a  judge  "  ample  powers  for  adding  parties  at  any 
stage  of  the  proceedings  (//),  and  for  allowing  one  or  more  of  many 
parties  having  the  same  interest  to  sue  on  behalf  of  all  (/) .  The  writ 
need  not  attempt  to  distinguish  whether  all  or  any  of  the  plaintiffs 
claim  jointly  or  severally. 

The  plaintiff  cannot,  without  leave  of  the  Court  or  a  judge,  join  Joinder  of 
any  cause  of  action  with  an  action  for  the  recovery  of  land,  except  Mesne  Profits 
claims  in  respect  of  mesne  profits  or  arrears  of  rent  or  double  value  ^^■ 
in  respect  of  the  premises  claimed,  or  any  part  thereof,  and  damages 
for  breach  of  any  contract  under  which  the  same  or  any  part  thereof 
are  held,  or  for  any  wi'ong  or  injury  to  the  premises  claimed  (/.•). 

The  application  for  leave  to  join  another  cause  of  action  must  be 
made  before  the  issue  of  the  w'rit  (/) . 

The  writ  must   be  served  in  the  same  way  as  in  other  actions.  Service  of 
except  w^here  the  possession  is  vacant,  in  which  case  service  may,  ^"*' 
"  when  it  cannot  otherwise  be  eifected,  be  made  by  posting  a  co]3y  of 
the  wiit  upon  the  door  of  the  dwelling-house  or  other  conspicuous 
part  of  the  property  "  {)n). 

{e)  See  the   repealed  sect.    168   of  the  (/,)  R.   S.   C,  Ord.   XVII.  r.   2.     For 

C.  L.  P.  Act,  1852.  instances  in  which  joinder  of  other  causes 

/^^   -r.    o    /-I      A  ;i-       A      T>„^*^  TTT  of  action  havc  bccn  allowcd,  SCO  Trt^aV/ V. 

(/)  R.  S.  C,  Appendix  A.,  Part  III.,        ^^^^,  ^^^^^^^  ^,^^  3  ^^^^  -p_  ^,,^  ',    ^;^^.^^.^^^^^  ^_ 

^^^^-  *•  Davis,  1   Ch.   D.   99;  45   L.  J.,  Oh.    49; 

(//)  See  Doe   d.    Marritt  v.   Edwards,    1        Cook  v.  Enc/imarsh,  2  Ch.  I).  Ill  ;  -15  1,.  J., 

Moo.  &  R.  319  ;  6  C.  &  P.  208,  Ch.  504  ;  AUm  v.  Xtnnef,  24  W.  R.  845  ; 

/7\  T?    d    n     Orri    TTVT   r    T^  JvHchiny  V.  Eitchinff,  24:  W .  R.  901. 

{h)  R.  S.  C,  Ord.  XVi.  r.  U.  ^j^  p^y^.;^^,.  ^   jj-^^^^^  ^^  ^^^   jy   g^.  .  ^g 

(i)  Id.  r.  9.     And  see  Bhilcc  v.  Bone,  31       L.  J.,  Ch.  587— C.  A. 
L.  J.,  Ex.  100.  ("0  R-  S.  C,  Ord.  IX.  r.  9. 
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C'ilAl'.  XXII. — liECOVEKV  OF  THK  PilEMlSES  BY  THE  LANDLORD. 

AV'heu  the  property  is  within  the  jurisdiction  of  the  High  Court  of 
Justice,  an  order  may  be  made  allowing  the  writ  to  be  served  on  a 
defendant  out  of  the  jurisdiction  {)i). 

Substituted  service  may  be  allowed  in  some  cases  (o). 

Generally  speaking,  each  defendant  should  be  served  separately. 
But  where  several  defendants  are  in  possession  as  joint  tenants,  and 
that  is  distinctly  shown  by  affidavit,  service  on  any  one  of  them  of  a 
writ  in  the  old  form  has  been  held  to  be  sufficient  {p). 

Therefore,  also,  service  on  one  of  several  executors  is  sufficient, 
provided  the  affidavit  shows  them  to  be  joint  tenants  in  possession  as 
such  executors  ((/). 

Chnrcli wardens  and  overseers  are  not  considered  as  joint  tenants, 
and  therefore  each  must  be  served  separately  (>•). 

The  writ  if  issued  against  a  corporation  aggregate  should  be  served 
on  the  mayor  or  other  head  officer,  or  on  the  town  clerk  or  secretary, 
or  if  a  special  Act  provide  a  special  manner  of  service,  then  in  the 
manner  authorized  by  such  special  Act  (s). 

We  have  already  seen  that  there  is  a  special  provision  for  service 
in  the  case  of  vacant  possession  ;  but  it  must  not  be  supposed  that  the 
possession  of  laud  is  "  vacant "  merely  because  nobody  happens  to  be 
upon  it  at  the  time  of  issuing  or  serving  the  writ.  That  frequently 
happens  Avhen  there  is  a  tenant  in  possession.  There  may  be  a  legal 
or  constructive  possession  without  any  actual  occupation,  or  dming 
the  tenant's  absence  (/) .  If  he  has  left  any  of  his  goods  or  chattels 
on  the  premises,  or  any  part  thereof— r./-.  (jr.,  beer  in  a  cellar,  or  hay 
in  a  barn — he  thereby  virtually  retains  possession  of  the  premises, 
and  it  would  be  improper  to  proceed  in  ejectment  as  in  case  of  a 
vacant  possession,  especially  if  his  place  of  residence  be  known  (?<). 
But  if  the  affidavit  show  that  the  person  named  as  defendant  in  the 
writ  was  recently  in  possession  as  tenant  of  the  premises  sought  to  be 
recovered,  and  that  he  has  since  abandoned  and  deserted  the  posses- 
sion of  them,  and  cannot  be  served,  personally  or  otherwise,  with  a 
copy  of  the  \n:\i,  and  that  nobody  was  in  or  npon  the  premises,  or 
any  part  thereof,  at  the  time  when  a  copy  of  the  writ  was  posted 


i 


(«)  E.  S.  C,  Ord.  XI.  r.  1.  And  see 
Daniel  v.  Woodrop'c,  7  Dowl.  494,  where 
personal  service  out  of  the  jurisdiction  was 
held  to  be  sufficient. 

(o)  R.  S.  C,  Ord.  IX.  r.  2.  Sec,  too, 
Doe  V.  Jioe,  1  D.  &  R.  514  ;  Doe  d.  Uarrisbn 
V.  Rue,  10  Price,  30. 

(/;)  Doe  d.  Overton  v.  Boe,  9  Dowl.  1039  ; 

Doe  d. V.  Roe,  1  D.  &  L.  873  ;  Doe  d. 

Bennett  v.  Roe,  7  C.  B.  127. 

[q)  Doe  d.  air ick land  v.  Roe,  4  D.  &  L. 
431  ;  1  Bail.  C.  C.  210;  Doe  d.  I'uul  v. 
Eurst,  1  Chit.  R.  162. 


()■)  Due  d.  H'ecks  v.  ]t.(ji-,  5  Dowl.  40o. 

(«■)  R.  S.  C,  Ord.  IX.  r.  8.  See  the 
Companies  Clauses  Consolidation  Act, 
1845  (8  &  9  Vict.  c.  16),  s.  135  ;  the 
Railways  Clauses  Consolidation  Act,  1845 
(8  &  9'^Vict.  0.  20),  8.  138  ;  the  Commis- 
sioners Clauses  Act,  1847  (10  &  11  Vict. 
c.  16),  s.  90. 

(t)  See  Doe  d.  Burrows  v.  Roe,  7  Dowl. 
326  ;  Doe  d.  Johnson  v.  Roe,  12  L.  J., 
Q.  B.  97. 

[n]  Sacage  v.  Dent,  2  Stra.  1064  ;  1  Chit. 
R.  506,  n. 
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upon  the  door  of  the  dwelling-house  or  other  conspicuous  part  of  the  C'n.XXII.s.2. 
property,  service  in  the  special  form  will  probably  suflice.  itccoreryof 

13y  the  Common  Law  Procedure  Act,  1852  (16  &  IG  Vict.  c.  76),  ingh  Court 
s.  2U9,  tenants  to  whom  a  writ  in  ejectment  is  deliNered  are  required  'acHoi'i)'.' ^ 
to  give  notice  thereof  to  their  landlords,  in  the  following  terms  : — 

Every  tenant  to  whom  any  such  writ  in  ejectmeut  shall  be  delivered,  or  Xotice  of 
to  whose  knowledge  it  shall  come,  shall  forthwith  give  notice  thereof  (x)  Ejectment  to 
to  his  landlord,  or  to  his  bailiff  or  receiver,  under  penalt}'  of  forfeiting  P*^^^|J'^^^*  ^ 
the  value  of  three  years'  improved  or  rack-rent  of  the  premises  demised 
or  holden  in  the  possession  of  such  tenant,  to  the  person  of  whom  he 
holds,  to  be  recovered  by  action  in  any  Court  of  common  law  having 
jurisdiction  for  the  amount. 

In  such  action  the  plaintiff,  being  considered  as  a  "  party  grieved," 
may  recover  the  above  penalty,  together  with  full  costs  of  suit. 

There  is  a  corresponding  enactment  in  sect.  140  of  the  County 
Courts  Act,  1888  (sect.  3  (c),  p.  892,  post),  which  exactly  reproduces 
sect.  53  of  the  repealed  County  Courts  Act,  1856. 

Of  com'se  when  the  claimant  in  the  ejectment  is  the  immediate 
landlord  of  the  defendant,  no  such  notice  need  be  given. 

Any  person  named  as  a  defendant  in  the  writ  may  appear  within  Appearance 
the  time  appointed.     His  rio-lit  to  do  so  cannot  be  questioned  upon  a  t>yi3efeuJants 

■^ -^     ,        .  "^  .  ^  ^  named  lu  the 

summary  application  to  strike  out  or  set  aside  the  appearance,  founded  AVrit. 
upon  an  affidavit  stating  that  he  is  not  in  possession,  by  liimself,  or 
his  tenants,  of  any  part  of  the  property  claimed,  as  that  would  be  to 
allow  the  plaintiff  to  contradict  his  own  statement  made  by  his  having 
named  the  person  in  question  as  a  defendant  to  the  action,  and  would 
amount  to  trying  the  whole  question  on  affidavits  (y).  But,  if  he 
defend  for  more  than  he  is  in  possession  of  by  himself  or  his  tenants, 
an  application  may  be  made  to  confine  his  appearance  and  defence. 

Any  person  named  in  the  writ  may  defend  not  only  for  the  land  in 
his  own  possession,  but  also  for  other  land  claimed  in  the  writ  and  in 
the  possession  of  his  tenants,  whether  the  latter  be  named  in  the  writ 
or  not  (~) . 

If  a  mere  servant,  bailiif  or  other  person  having  no  title  be  named  By  Servant 
as  a  defendant  in  the  writ,  and  served  with  a  copy,  he  should  not  °^  Tenant. 
appear ;  for  he  may  be  personally  liable  as  a  trespasser,  and  his 
capacity  of  servant,  &c.  will  afford  no  defence,  and  he  may  be 
condemned  in  the  costs  of  the  action  {a).  He  should  hand  over  the 
copy  writ  to  his  employer,  and  leave  liim  to  defend  or  not  as  he  may 
think  fit.     If  judgment  be  signed  against  him  for  want  of  appear- 

{x)  See  Form,  post,  App.  C,  No.  24.  («)  Boc  d.   Cuff  v.   Stradling,   2  Stark, 

(y)  Doe  d..  Turner  v.  Gee,  9  Dowl.  612.         187  ;  Loc  d.  James  v.  Stanton,  2  B.  &  A. 
\z)  Cole,  Ejec.  123.  371. 
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.  anee  uo  cost  will  be  recoverable  iV) ;  except,  perhaps,  as  diimages  in  a 
subsequent  action  of  trespass  for  mesne  profits,  c^c.  (r)  ;  nor  will  the 
judgment  be  any  evidence  in  such  subsequent  action  that  the  party 
served  with  the  writ,  and  who  suffered  judgment  by  default,  was  in 
actual  possession  of  the  land  either  as  a  tenant  or  trespasser,  at  the 
time  of  such  service  or  judgment  (r/). 

Any  person  not  named  as  a  defendant  in  the  writ  of  summons 
may,  by  leave  of  the  Court  or  a  judge,  appear  and  defend  on  filing 
an  affidavit  showing  that  he  is  in  possession  of  the  land  either  by 
himself  or  his  tenant  (<?) .  Any  person  appearing  to  defend  an  action 
for  the  recovery  of  land  as  landlord,  in  respect  of  property  whereof 
he  is  in  possession  only  by  his  tenant,  must  state  in  his  appearance 
that  he  appears  as  landlord  (,/'). 

Nice  questions  of  title  will  not  be  entered  into  on  such  appli- 
cation to  appear   under    these  rules ;    but   nevertheless   the   Court, 
or   judge  or   master,  will   exercise  some   discretion    in  granting  or 
refusing  the  application  (,v).     Where  a  person  claims  in  opposition 
to   the   title   of   the   tenant  in   possession,   he   can  in   no  light  be 
considered   as   his   landlord,   and   should   not  be   allowed   to   be   a 
co-defendant   with   the   tenant  (//).      "Where   it  is   shown   that  the 
tenant  obtained  possession  from  the  claimant,  a  third  person  claim- 
ing adversely  will  not  be  permitted  to  defend  as  landlord  of  such 
tenant  (/).     So  where  the  tenant  obtained  possession  from  a  person 
through  Avhom  the  plaintiff  claims,  and  such  tenant   has   attorned 
and  paid  rent  to  the  plaintiff,  even  subsequent  to  the  commencement 
of  the  ejectment,  a  third  person  claiming   adverselj^,   and  wishing 
to   shift  the  burden  of  proof,  will  not  be  permitted  to  appear  and 
defend  as  landlord  of  the  tenant  in  possession  (/.•).     But  the  word 
"  landlord  "  extends  to  all  persons  claiming  title  consistent  with  the 
possession  of  the   occupier,  whether   he   has  actually   received  any 
rent  or  not  (/).      It  seems  that  a  mortgagee  may  defend  as  landlord 
of  the  mortgagor  whom  he  has  permitted  to  remain  in  possession  {rn). 
Lut  a  mortgagee,  who  has  no  interest  in  the  result  of  an  ejectment, 
ought  not  to  l)e  put  forward  merely  to  serve  the  purposes  of  the 
mortgagor  or  his  tenant  in  possession  {n).     In  an  ejectment  by  a 
lessor  against  a  lessee  for  a  forfeiture  for  breaches  of  covenant,  an 
elegit  creditor  of  the  lessee  who  has  not  obtained  actual  possession 
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{b)  Gray  on  Costs,  19G. 

(c)  Cole,  Ejec.  331). 

{(i)  Id.  1-24,  642. 

{e)  R.  S.  C,  Ord.  XII.  r.  25. 

(/)  Id.  r.  19. 

iff)  Butler  V.  Meredith,  11  Exch.  85,  94  : 
Whitworth  v.  Humphries,  supra. 

(/()  Fairclaim  d.  Foivler  v.  Shamiitle,  3 
Burr.  1295. 


(i)  Boc  d.  JTorton  v.  Bhys,  2  Y.  &  J.  88. 

{k)    If'hitworth  v.  Humphries,  supra. 

(/)  Lovelock  d.  Morris  v.  Dancaster,  4 
T.  R.  122;  Doe  d.  Hrblcthu-aitc  v.  Roe, 
cited  3  T.  R.  783. 

{m)  Doe  d.  TUyard  v.  Coojjer,  8  T.  R. 
645. 

(«)  Doc  d.  Tearson  v.  Enc,  G  Bing.  G13. 
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under  the  writ,  nor  receipt  of  any  rent,  will  not  be  permitted  to  Ch.XXII.s.2. 
appear,  he  not  being  in  possession  by  himself  or  his  tenant  within     Recovery  of 
the  meaning  of  the  Act  (o) .      Two  persons  claiming  separately  will     lUgh  Court 
not  be  permitted  to  defend  as  landlords  of  tlie  same  tenant  for  the      ^Action). 
same  land(7j).      But   one  person   may,   it  would   seem,  defend  as' 
landlord  of  the  whole  premises,  and  another  as  assignee  of  a  sub- 
lease of  part  {q). 

A  person  not  named  as  a  defendant  in  the  writ,  but  who  is  in 
possession  by  himself  or  his  tenant,  will  be  allowed  to  appear  and 
defend  without  giving  security  for  costs,  notwithstanding  he  resides 
abroad  (r). 

Where  a   person  not  named   as   defendant  in  the  writ  of   sum-  Notice  of 
mons  has  obtained  leave  of  the  Court  or  judge  to  appear  and  defend,  b^^pe^^on*^^ 
he  must  enter  an    appearance    according    to    the    ordinary    rule  (s),  not  named  in 
"  intituled  in  the  action    against    the    party  named   in    the  writ  as 
defendant,  and  shall  forthwith  give  notice  of  such  appearance  to  the 
plaintiff's  solicitor,  or  to  the  plaintiff  if  he  sues  in  person,  and  shall 
in  all  subsequent  proceedings   be  named   as   a   party  defendant  in 
the  action"  (;'). 

When  a  person  appears  as  "landlord"  of  a  particular  tenant  in  Defences  as 
possession,  he  is  at  liberty  to  set  up  any  defence  which  such  tenant  ^^'^^^o^""- 
might  have  set  up  had  he  appeared  to  the  action,  except  the  want  of 
a  notice  to  quit  from  the  claimant  to  the  tenant  in  possession,  who 
has  suffered  judgment  by  default  [u).  Whatever  estoppels  from  dis- 
puting the  claimant's  title  would  have  bound  the  tenant  in  possession 
will  bind  him  equally  (.r),  whether  by  act  in  pais  or  by  admissions  of 
the  tenant  [ij). 

"  Any  person  appearing  to  a  writ  of  summons  for  the  recovery  of  Defence  for 
land  shall  be  at  liberty  to  limit  his  defiaice  to  a  part  only  of  the  Land^ckuneJ. 
property  mentioned  in  the  writ,  describing  that  part  with  reasonable 
certainty  in  his  memorandum  of  appearance,  or  in  a  notice  intitided 
in  the  cause,  and  signed  by  him  or  his  solicitor.  Such  notice  shall 
be  served  within  four  days  after  appearance  ;  and  an  appearance 
where  the  defence  is  not  limited  as  above  mentioned  shall  be  deemed 
an  appearance  to  defend  for  the  v/hole"(~).  If  one  of  several 
defendants,  who  has  a  good  defence  as  to  part  only,  joined  in 
defending  for  the  whole,    he  will  thereby  render  himself   liable  to 

(o)   Croft  V.  Ltunletj,  4  E.  &  B.  6U  ;  24  (.v)  E,.  S.  C,  Ord.  XII.  rr.  1—1,5. 

L.  J.,  Q.  B.  78,  80 ;   Thompson  v.  Tomkut-  (t)  Id.  r.  27. 

son,  11  Exch.  442.  {n)  Doc  d.  Dto-'is  v.  Crrrd,  5  Bing.  327. 

{p)  JJoe  d.  lIo>/d  T.  Eoc,  1,5   M.   &  W.  (^)  -^"'^  ^-  i^'xiff^'i  v.  Ladi/  Smythe,  4  M. 

^2,\.  &  S.  347  ;  Doe  d.  Mniiners  v.  Mizc»i,  2  Moo. 

/NO       m     J  TT^    J7       I-  n    -n    ^in         &  R.  -56  ;  Doe  d.  IViUis  Y.  Birch  more,  9  A. 

{q)  See  Chewier  y.  Tlortki/,  li  C.  B.  410.        „   p,    ^^2 

()•)   Butler  V.  Meredith,  11  Exch.  8.5  ;  24  (y)  Doe  d.  Mce  v.  Sutherland,  4  A.  &  E. 

L.  J.,  Ex.  239  ;  overniling  Doe  d.  Hudson       784. 
V.  Jameson,  4  M.  &  R.  570.  (~)  R.  S.  C,  Ord.  XII,  r.  21. 
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the  general  costs  of  tlie  suit,  if  tlie  claimant  recover  any  part  ('-/). 
It  is,  therefore,  most  important  for  such  a  defendant  to  give  a 
proper  notice  in  due  time.  Any  defendant  who  defends  for  part 
only  (uid  fai/.s,  is  liable,  Avith  the  other  defendants,  to  all  the 
plaintiff's  costs  (b). 

A  form  of  notice  limiting  a  defence  is  given  in  the  Appendix  A.  to 
the  Eules  of  the  Supreme  Court  (e) . 

"  In  CQise  no  appearance  shall  be  entered  within  the  time  limited  for 
appearance,  or  if  an  appearance  be  entered  but  the  defence  be  limited 
to  part  only,  the  plaintiff  shall  be  at  liberty  to  enter  a  judgment  that 
the  person  whose  title  is  asserted  in  the  writ  shall  recover  possession 
of  the  land  or  of  the  part  thereof  to  which  the  defence  does  not 
apply  •'  {(/),  and  affidavit  of  service  of  writ  must  be  filed  before  judg- 
ment can  be  so  entered  {e) . 

If  tlie  plaintiff  has  indorsed  on  liis  writ  a  claim  for  mesne  profits, 
arrears  of  rent  or  damages  for  breach  of  contract,  he  may  still  enter 
judgment  for  possession  as  if  that  was  the  only  subject-matter  of  his 
claim,  and  proceed  for  the  rest  of  the  claim  as  in  ordinary  cases  (,/'). 
It  was  formerly  the  rule  that,  in  such  a  case,  no  costs  shoidd  be 
recovered  under  the  judgment,  but  that  they  might  be  recovered  in 
a  subsequent  action  for  mesne  profits,  &c.  (g).  And  this  would  seem 
to  bo  still  the  case,  as  the  rule  of  Court,  unlike  those  relating  to 
judgment  for  want  of  appearance,  in  money  claims,  is  silent  as  to 
costs.  But  under  Order  LXV.  of  the  Rules  of  the  Supreme  Com't, 
a  judge  would  have  power  to  grant  costs  on  a  special  application  for 
that  purpose. 

The  venue  in  actions  of  ejectment  was  formerly  local,  but  local 
venues  are  now  abolished,  the  plaintiff  being  at  liberty  to  propose 
any  place  at  which  the  Court  sits  for  trial  of  the  action,  subject  to 
alteration  by  order  of  a  judge,  which  order  may  be  discharged  or 
varied  by  a  divisional  Court  {//). 

The  statement  of  claim  should  contain  such  particulars  as  will 
avoid  the  necessity  of  the  defendants  making  any  special  application 
for  particulars. 

Tlie  defendant,  if  in  possession,  need  not  plead  his  title,  R.  S.  C, 
Order  XXI.,  rule  21,  prescribing  that : — 

No  defendant  who  is  in  possession  by  himself  or  his  tenant  need  plead 
his  title,  unless  his  defence  depends  upon  an  equitable  estate  or  right,  or 


(a)  Doe  d.  Sinhton  v.  Hughes,  5  Tyr. 
957  ;  4  Dowl.  412  ;  Cole,  Ejec.  128. 

[h)  Johnson  v.  Mills,  L.  K,  3  C.  P.  22  ; 
37  L.  J.,  C.  P.  o7. 

{r)  R.  S.  C,  Ord.  XII.  r.  29,  Appen- 
dix A.,  Part  II.,  Form  No.  3. 

(d)  R.  S.  C,  Ord.  XIII.  r.  8. 


{>■)  Id.  r.  2. 

(/)  R.  S.  C,  Ord.  XIII.  r.  9. 

(q)  Boc  V.  Dnviet',  1  Esp.  358  ;  5  R.  R. 
745  ;  I)oe  v.  Huddarl,  2  C,  M.  &  R.  316  ; 
4  Dowl.  437  ;  Grace  v.  ^[orqnn,  2  Bing. 
N.  C.  534. 

(/()  R.  S.  C,  Ord.  XXXVI.  r.  1. 


Sect.  2, — In  High  Court  (Ordinary  Action).  P>77 

lie  claims  relief  upon  any  equitable  ground  against  any  right  or  title  asserted  Cn.XXII.  s.2. 
by  the  plaintiff.     But  except  in  the  cases  hereinbefore  mentioned,  it  shall     itccorcrrj  of 
be  sufficient  to  state  by  way  of  defence  that  he  is  so  in  possession,  and  it     -^'l*'""**'  *" 
shall  be  taken  to  be  implied  (e)  in  such  statement  that  he  denies  or  does    {by' Ordinary 
not  admit  the  allegations  of  fact  contained  in  the  plaintiff's  statement  of       Action). 
claim. 

Specimens  of  pleadings  in  an  action  for  the  recover}'  of  land  by  a  Pleading, 
landlord  from  liis  tenant  may  be  found  in  tlie  Appendix  to  the  Iiules 
of  the  Sujoreme  Court  (];). 

The  defendant  may  either  in  the  plaintiff's  action  or  in  any  action  Application 
brought  by  himself  apply  to  the  Court  for  relief  against  a  forfeiture  ^?J;^^ist^^^ 
incm-red  otherwise  than  by  non-payment  of  rent  under  sect.  14  of  the  Forfeiture. 
Conveyancing  Act,  which  section  has  been  already  set  out  and  com- 
mented on  (ante,  p.  368).     If  the  forfeiture  be  for  non-payment  of 
rent,  relief  may  be  granted  under  the  Common  Law  Procedure  Act, 
1860,  s.  1  (ante,  p.  376),  either  before  or  after  trial. 

The  defendant  may  set  up  any  counterclaim,  but  the  Court  or  Counter- 
a  judge   may   order  the   claim  and  counterclaim  to   be  separately  ^^^™- 
tried  (/). 

In  Wallen  v.  Forrest f  (ui),  a  tenant  holding  over  was  not  allowed,  Dii^covery. 
in  an  action  of  ejectment  by  the  landlord,  to  interrogate  him  as  to 
whether  his  title  had  expired.  The  defendant  in  an  action  for 
possession  of  demised  premises  on  forfeiture  for  breach  of  covenant 
may  be  ordered  to  make  an  affidavit  of  documents,  but  may  refuse  to 
disclose  any  documents  which  would  establish  the  case  of  forfeiture 
against  him  (ii). 

If  a  plaintiff  who  is  bound  to  deliver  a  statement  of  claim  fails  to  Want  of 
do  so,  the  defendant  may  apply  for  judgment  dismissing  the  action  P™'^°cution. 
with  costs  for  want  of  prosecution  (o). 

If  a  defendant  is  in  default  with  his  pleading,  the  plaintiff  may  Default  in 
enter  a  judgment,  that  the  person  whose  title  is  asserted  in  the  writ  Defendiuit*^ 
of  summons  shall  recover  possession  of  the  land  with  his  costs  (p). 
If  a  claim  for  mesne  profits,  &c.  be  added  in  the  writ,  the  plaintiff 
may  have  judgment  for  them,  and  an  inquiry,  if  required,  as  to  the 
amount  as  in  other  actions  for  pecuniary  debts  or  damages  (q). 

Formerly  in  the  event  of  the  defendants  not  appearing  at  the  trial,  Non-appear- 
the  plaintiff  was  entitled  to  judgment  in  ejectment  without  proof  (/•),  ^^t  ''^m  •  i 
but   had    to   prove    his    claim   for   mesne    profits,    &c.    as   in    other 
undefended  actions.     Under  the  present  practice  there  is  onlv  one 

(?)  This  implication  is  in  affirmance  of  239. 

Danford  y.  McAnidt//,  8  App.   Cas.   4o6  ;  («)   Semcard  v.   Donnington,    4i   W    R 

52  L.  J.,  Q.  B.  652  ;'  49  L.  T.  207.  696— C.  A. 

{k)  R.  S.  C,  Appendix  C,  Sect.  vii.  ;  [n)  R.  S.  C,  Ord.  XXVII.  r.  ]. 

and  see  post,  Appendix  E.,  Sect.  2  (b).  {p)  Id.  r.  7. 

(0  R.  S.  C,  Ord.  XXI.  r.  15.  [q]  Id.  r.  8,  and  rr.  2-6. 

(m)    WaUcn  y.  Forrestt,  L.  R.,  7  Q.  B.  [r)  15  &  16  Vict.  c.  76.  s.  183. 
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rule  applying  to  all  actions,  viz.  *'  If  when  an  action  is  called  on  for 
trial,  the  plaintiff  appears  and  the  defendant  does  not  appear,  then  the 
plaintiff  may  prove  his  claim,  so  far  as  tlie  bm-den  of  proof  lies  upon 
liim"(.s).  If  "the  defendant  appears  and  the  plaintiff  does  not 
appear,  the  defendant,  if  he  has  no  counterclaim,  shall  be  entitled 
to  judgment  dismissing  the  action;  but  if  he  has  a  counterclaim, 
then  he  may  prove  such  claim  so  far  as  the  burden  of  proof  lies 
upon  him  "  {f). 

Only  one  counsel  will  be  allowed  to  address  the  jury  on  behalf 
of  the  claimants,  whether  they  claim  under  the  same  or  distinct 
titles  {ii)  :  but,  of  com^se,  one  may  open  the  case,  and  another  sum 
u]o  the  evidence,  as  may  be  arranged  between  them.  Only  one 
counsel  will  be  allowed  to  address  the  jury  on  behalf  of  the  defen- 
dants except  where  they  appear  to  the  action  and  defend  separately 
in  respect  of  different  parts  of  the  property,  or  under  distinct 
titles  (.r)  :  but  the  counsel  for  each  defendant  who  defends  separately 
may  cross-examine  the  plaintiff's  witnesses,  and  may  also  produce 
and  examine  witnesses  for  his  own  client  (.r)  ;  and  it  seems  that  the 
counsel  for  one  defendant  may  open  the  defence,  and  the  counsel  for 
another  sum  up  the  evidence,  as  may  be  arranged  between  them. 

The  claimant  is  generally  entitled  to  begin,  because  the  onus 
of  proof  lies  on  him  to  show  his  title :  but  the  defendant  will  be 
allowed  to  begin  upon  admitting  the  whole  of  the  plaintiff's  case 
(i.e.  each  and  every  link  of  his  title),  and  relying  u]oon  a  totally 
distinct  title  {>j). 

Proof  of  a  sufficient  title  in  any  one  or  more  of  the  claimants 
will  support  the  action,  either  for  the  whole  or  for  part  of  the 
property,  according  to  the  evidence  (;:).  But  where  a  title  is  shown 
to  less  than  the  whole,  the  evidence  for  the  claimants  must  show  to 
what  particular  part  or  share  they  are  entitled ;  the  onus  of  proof  on 
this  point  lies  on  them  (f/),  and  the  defendant  is  entitled  to  have  a 
verdict  entered  for  him  as  to  such  part,  or  the  residue,  to  which  no 
such  title  is  shown  [1)). 

The  claimants  must  either  prove  a  title  by  estoppel  (r),  or  a  legal 
title  to  actual  possession  of  the  property  claimed,  or  some  part  or 
share  thereof ;  and   it  must   appear  that  such   title  was  vested  in 


31. 


C,  Ord.  XXXVI 
:.  32. 
d.  Fox  V.  Bromley,  G  D 


&  R. 


(«)  R.  S 
(<)  Id.  r 

{/()  Doc 
292,  294. 

(x)  Doe 
565  ;  Moo. 

(y)  Doe 
655. 

(z)  See,  for  example,  Doe  d,  Roivlamon 


d.  Jloqg  v.  TinduU,  3  C.  &  P. 
icM.  314. 
d.  Bather  v.  Braync,  5   C.    B, 


V.  Wainicriqht,  5  A.  &  E.  520  ;  Elliss  v 
mi.ss,  E.,  B.  &  E.  81  ;  27  L.  J.,  Q.  B 
316  ;  Lloyd  v.  JJavis,  15  C.  B.  76,  79. 

(rt)  Doe  d.  Mellyer  v.  King,  6  Exch.  791 
2  Low,  M.  &  P.  493  ;  Doe  A.  Bowman  v 
Lenns,  13  M.  &  W.  241  ;   2  D.  &  L.  667. 

{h)  Alcovk  v.  Wihhaw,  2  E.  &  E.  633 
29  L.  J.,  Q.  B.  143  ;  Oiven  v.  Given,  3  H 
&  C.  89,  95  ;   33  L.  J.,  Ex.  237. 

((•)  Doe  d.  Bord  v.  Burton,  16  Q.  B,  807 
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them,    or   some  or   one  of  them  ((/),  on  the  day  mentioned  in  the  Ch.XXII.s.'2. 
writ  (c),  and  from  thence  until  the  writ  was  served  ( /).  Bccovery  of 

The  claimant's  evidence  must  show  a  legal  right  to  actual  posses-     liifih  Cmrt 
sion.     The  claimant  must  generally  recover  upon  the  strength  of  his       Action). 
own  title,  and  not  upon  any  weakness  or  defect  in  the  defendant's 
title  {(j).      But,    as   between   landlord   and   tenant,  the   evidence  is 
generally  of  a  title  by  estoppel. 

The  claimant's  title  to  actual  possession  must  be  shown  to  have  Commence- 
accrued  on  or  before  the  day  on  which  possession  is  claimed  in  the  ^^^^  °^  ^^*-''^- 
writ.  Therefore,  where  the  defendant  was  tenant  at  will,  it  must 
appear  that  the  will  was  determined  on  or  before  the  day  mentioned 
in  the  writ  (/?).  It  is,  however,  sufficient  that  the  claimant's  right 
of  entry  accrued  on  the  very  day  on  which  possession  is  claimed  in 
the  writ,  even  in  an  action  for  a  forfeiture  (/).  But  the  claimant's 
title  must  be  shown  to  have  continued  down  to  and  until  the  service 
of  the  writ  (/,•) .  If  the  day  be  erroneously  stated  in  the  writ  prior 
to  that  on  which  the  claimant's  title  accrued,  the  judge  at  nisi  prius 
may,  if  he  thinks  fit,  allow  the  date  to  be  amended,  even  in  an  action 
for  a  forfeiture  (/).  But  this,  of  course,  is  in  the  discretion  of  the 
judge  (;;?). 

In  ejectment   between   landlord   and  tenant,  or   their  respective  Evidence  of 
representatives,  the  claimant  must  always  prove  the  lease  or  agree-  *?^^  Lease  or 
ment   in  writing    (if   any),   or  the  oral  contract,  under  which  the 
defendant,  or  the  person  through  whom  he  claims,  held  possession. 

The  claimant  must  prove  that  the  lessee  had  possession  of  the 
premises  sought  to  be  recovered,  or  some  part  thereof,  under  or  by 
virtue  of  the  lease  or  agreement  in  "v^Titing,  or  of  the  oral  letting,  as 
the  case  may  be. 

Encroachments  may  be  recovered  together  with  and  as  part  of  Eacroach- 
the  demised  premises  ;  or  if  all  the  premises  originally  demised  have 
been  delivered  up  to  the  landlord,  they  may  be  recovered  separately  [n) ; 
and  they  may  be  so  recovered  at  any  time  within  the  period  limited 
for  the  recovery  of  the  demised  premises,  i.e.,  within  twelve  years  (<>) 
after  the  expiration  of  the  term.  But  an  encroachment  made 
by  the  tenant  before  the  commencement  of  his  tenancy  cannot  be 
recovered  (7;). 

{d)  Supra  (;).  [Ic)  See  note  ('•),  supra. 

[e)  Cole,  Ejec.  9-i,  288.  (/)  I)oe  d.  Edwards  v.  Leach,  3  M.  &  G-. 

(/)  Doe  d.  Gardner  v.  Kennard,  12  Q.  B.  229  ;  9  Dowl.  877  ;  Doe  d.  Simpson  v.  Hall, 

244  ;  Xeu-hi/  v.  Jackson,  I  B.  &  C.  454.   •  5  M.  &  G.  795  ;   1  D.  &  L.  49. 

{(j)  See  Cole  on  Ejec.  87.  ("0  See  Boc  d.  Loscombe  v.  Clifford,  2  C. 

(A)   Goodtitk  d.  Galloway  v.  Herbert,  4  &  K.  448. 

T.   R.   680  ;  Doe  d.  Jacobs  v.  F/iillijw,  10  («)  Andrews  v.  Eailes,  2  E.  &  B.  349 

Q.  B.  130.  (o)  37  &  38  Vict.  c.  57. 

(?)  See  Doc  d.  Graves  v.  Welh,  10  A.  &  {p)  Dixon  v.  Bat>/,  L.  E.,  1  Ex.  259  • 

E.  427.  14  W.  R.  836. 
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Cu.XXII.s.'2.       If  tlie  defendant  be  not  the  lessee,  it  must  be  proved  that  lie  came 

J{ccoverijo/    i^to  possession   under  or  after  the  lessee.      Such  evidence   (in  the 

Jiiffh  Court    absence  of   proof  to  the  contrary)  will  show  that  he  entered  into 

'Actio,^).       possession  as  assignee  of  the  term  (y).     Proof  that  the  defendant 

Assignment     ^^^   ^n  liis   own  accouut  ^laid   some  of  the   rent   reserved  by  the 

of  the  Term     lonso   or   agreement   would   l)o   sfrong:   evidence   of   his  beniff  such 

to  the  .  "  " 

Defendant.         aSSlgUee. 

Assignmentof  If  tlio  claimant  be  not  the  lessor,  his  title  to  the  reversion  must  be 
to^the^^*'^'^^"^  deduced  and  proved  by  the  production  of  proper  conveyances  of  the 
Claimant.  reversion.  But  if  it  be  shown  that  tlie  defendant  has  paid  to  the 
plaintiff  some  of  the  rent  reserved  by  the  lease  or  agreement,  or  that 
he  has  submitted  to  a  distress  made  by  the  plaintiff  for  such  rent,  and 
so  in  effect  admitted  his  title,  that  will  be  sufficient,  as  he  will  be 
estopped  from  denying  the  title  of  a  person  whom  he  has  treated  as 
his  landlord  {r). 

Where  a  forfeiture  is  relied  on,  it  must  appear  that  the  reversion 
was  assigned  to  and  became  vested  in  the  claimant  before  such  for- 
feiture (.s)  ;  and  that  the  proviso  for  re-entry  extends  to  the  claimant 
as  such  assignee  (i'j.  Before  the  Conveyancing  Act,  if  "assigns" 
were  mentioned,  but  not  heirs  or  executors,  it  seems  that  the  assigns 
could  take  advantage  of  the  condition  only  during  the  lessor's  life, 
but  not  afterwards  {h)  :  but  the  Conveyancing  Act  appears  to  have 
altered  the  law  in  this  respect  (.r) . 
The  Right  of  j^  must  appear  that  on  or  before  the  day  mentioned  in  the  writ  of 
ejectment  the  term  or  tenancy  expu-ed  by  effluxion  of  time,  or  that 
it  -was  duly  determined  by  notice,  by  an  act  causing  a  forfeiture,  or 
otherwise,  as  the  ease  may  be  (//).  The  forfeiture  (if  any)  must  have 
accrued  on  or  before  the  day  mentioned  in  the  Avrit  of  ejectment,  and 
whilst  the  claimant  was  the  owner  of  the  reversion. 
Mesne  Profits.  If  the  claimant  seek  to  recover  mesne  profits,  he  must  jirove — 
1.  His  right  to  recover  possession  of  the  whole  or  part  of  the  pre- 
mises mentioned  in  the  writ.  No  mesne  profits  are  recoverable  in 
an  ejectment,  except  as  between  landlord  and  tenant.  It  is  optional 
with  the  landlord  whether  he  will  seek  to  recover  in  the  ejectment 
any  mesne  profits.  Such  option  may  be  exercised  at  the  trial  without 
any  previous  notice  in  that  behalf  (~)  ;  but  the  writ  must  have  been 
indorsed  with  a  claim  for  mesne  profits  {a).  2.  The  value  of  the 
mesne  profits  from  the  day  of  tlie  expiration  or  determination  of  the 
defendant's  interests  in  the  same,  down  to  the  time  of  the  verdict,  or 

{q)  Doe  d.  Jfcrris  v.  Williams,  6  B.  &  C.  (/)   Cole,  Ejec.  404,  40.5. 

41  :  Ihe  d.  Jlindln/  y.  Ricknrb;/,  6  Esp.  4  ;  (ii)  Co.  Lit't.  21o  b,  n.  (1). 

Jlccs  d.  J/efl)-.s  Y.  i'crrott,  4  C.  'k  P.  230.  {x)  See  sect.  10  of  the  Act,  p.  282. 

(?■)  See  ante,  p.  237  ;  and  Cooke  v.  Lox-  {y)  Ante,  Ch.  VIII. 

leu,  5  T.  R.  4  ;  2  R.  R.  521.  (c)  Smith  v.  Tett,  9  Exch.  307. 

'  is)  See  in  Htait  v.  Bisliop,  8  Exch.  675.  {»)  See  R.   S.  C,  App.  A.,  Part  III., 
680  :  9  Id.  635.                                                      Sect.  iv. 
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to  some  preceding  day  to  be  siDecially  mentioned  therein,  must  be  Ch.XXII.s.2. 
proved  as  in  an  action  for  mesne  profits.  'premises  fn 

It  is  generally  advisable  for  a  landlord  to  take  a  verdict  for  the  High  Court 
mesne  profits  where  the  defendant  appears  at  the  trial,  and.  iias  Action). 
previously  given  bail  "  to  pay  the  costs  and  damages  which  shall  be 
recovered  by  the  claimants  in  the  action,"  pursuant  to  15  &  16  Vict. 
c.  76,  s.  213  [h).  But  where  the  defendant  does  not  appear  at  the 
trial,  the  claimant  seldom  offers  proof  of  his  title,  &c.  for  the  mere 
purpose  of  recovering  mesne  profits.  He  may,  however,  do  so,  and 
sometimes  with  advantage,  especially  where  bail  has  been  given  as 
above  mentioned. 

The  defendant  may  prove  that  his  tenancy  has  not  expired,  or  E\'i(ience  for 
been  duly  determined  by  notice  to  quit  or  otherwise ;  or  that  a  new 
tenancy  has  since  been  created,  either  expressly  or  impliedly  by  the 
payment  and  acceptance  of  rent  due  at  a  later  period  [c).  If  a 
forfeiture  be  relied  on,  the  defendant  may  not  only  dispute  the 
sufficiency  of  the  claimant's  evidence  on  that  point,  and  also  produce 
contradictory  evidence,  but  he  may  also  (if  he  can)  prove  a  waiver  of 
such  forfeiture,  with  full  knowledge  thereof  {d).  But  this  evidence 
will  not  avail  where  there  has  been  a  continuing  breach  after  such 
waiver  (<').  If  the  ejectment  be  for  non-payment  of  rent  the  defen- 
dant may  prove  payment  of  such  rent,  or  of  all  the  arrears  except  less 
than  one  half-year's  rent ;  or  that  there  was  a  sufficient  distress  on 
the  demised  premises,  or  some  part  thereof,  to  countervail  all  the 
arrears  due,  and  that  such  distress  might  have  been  found  with 
reasonable  diligence  (_/).  But  such  proof  will  not  avail  if  a  strict 
demand  of  the  rent  according  to  the  rules  of  the  common  law  be 
proved  {g)  ;  or  such  formal  demand  be  dispensed  with  by  the  terms  of 
the  proviso  for  re-entry  contained  in  the  lease  {It). 

Grenerally  speaking,  as  we  have  seen  in  discussing  the  modes  of  When  Tenant 
estoppel  (/),  a  tenant  and  any  person  claiming  through  or  under  him  Landlord's 
is  estopped  from  disputing  the  landlord's  title  to  demise  ;  but  he  may  Title, 
show  by  evidence  that  it  has  since  expired  or  been  legally  determined, 
or  parted  with  by  way  of  mortgage,  sale  or  otherwise  {];).     When  the 
lessor  himself  does  not  sue,  the  derivatire  title  of  the  claimant  may  be 
disputed,  so  far  as  that  can  be  done  without  impugning  the  lessor's 


(A)  Ante,  Sect.  2  (a).  376. 

((■)  Doe  d.   IloUingworth   v.    Sleiinetf,   2  (/)  As  to  when  there  is  a  sufficient  dis- 

Esp.  717  ;  5  R.  E..  769  ;  Bishop  v.  Roivard,  tress  on  the  premises,  see  Luc  d.  Hairrson 

2  B.  &  C.  100.  V.  Fraii/cs,  2  C.  &  K.  678. 
^  W  Oroft  V.  Lumley,  5  E.  &  B.  648  ;  26  (g\  ^cocks  v.  Phillips,  5  H.  &  N.  183. 

L.  J.,  Q.  B.  223 ;  6  H.  L.  Cas.  672.  ,,,    „      a    tt      ■        \r    t        o  t!    x  p 

f„\    ttT    at,!  t  r^  -c     \     Ano  {»)  Doe  d.  Mdrris  y.  Masters,  2  B.  k  L. 

{e)  Doe  d.  Baker  v.  Jones,  5  Exch.  498  ;  .f\     a  t\    Xr  fi    ±- 

Doe  d.  Muston  v.  Gladwin,  6  Q.  B.   953  ;  *«"  ;  *  ■L'-  «  ^-  ^o- 

Doe  d.  Flower  v.  Deck,  1  B.  &  Adol.  428  ;  (0  Ante,  p.  236. 

Doe  d.  Ambler  v.  Woodbridge,  9  B.  &  C.  [k)  Longford  v.  Sehncs,  3  Kay  &  J.  220. 

l.t.  56 
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right  to  demise  according  to  the  terms  of  the  lease  ;  unless,  indeed, 
the  defendant  has  admitted  tlie  claimant's  title  by  payment  of  rent  or 
otherwise,  and  such  admission  cannot  be  explained  away  by  evidence 
showing  fraud  or  mistake  (/).  Sometimes  the  defendant  may  prove 
a  determination  or  suspension  of  the  right  of  re-entry  by  an  eviction 
from  part  of  the  demised  premises  (;;?). 

If  there  be  a  term  created  by  deed,  and  such  term  has  not  yet 
expired,  the  Statute  of  Limitations  has  no  application.  For  however 
long  a  time  rent  may  have  been  omitted  to  be  paid,  the  landlord's 
right  to  re-enter  subsists  for  the  whole  length  of  the  term,  however 
long.  This  is  the  effect  of  Grant  v.  EUis  {ii),  Doe  d.  Davcy  v.  Oxen- 
ham  (o),  and  the  House  of  Lords  case  of  ArcJihold  v.  Scully  (p). 

A  judgment  for  the  plaintiff  may  be  enforced  by  writ  of  posses- 
sion {q)  in  the  manner  formerly  used  in  actions  of  ejectment  in  the 
Superior  Courts  of  common  law  (r),  and  the  person  prosecuting  the 
judgment  is  entitled  to  sue  out  the  writ  of  possession,  without  any 
order  for  the  purpose,  upon  filing  an  affidavit  showing  due  service  of 
the  judgment,  and  that  the  same  has  not  been  obeyed  (s) .  There 
may  be  either  one  wait  for  possession  and  costs,  or  separate  writs,  at 
the  election  of  the  claimant  {t) . 

A  landlord  whose  own  term  has  expired  after  judgment  recovered 
may  be  none  the  less  entitled  to  a  writ  of  possession,  the  burden  of 
proof  lying  upon  the  defendant  to  show  that  the  issue  of  such  a  writ 
would  be  unjust.  This  was  held  by  the  Court  of  Appeal  in  Knight 
V.  Clarice  (a).  In  that  case  the  plaintiff  was  possessed  of  one  day's 
residue  of  a  term  of  98  years,  and  the  defendant's  term  by  underlease 
had  expired  two  days  before  the  plaintiff  sued  the  defendant  in  eject- 
ment. The  action  was  tried  and  judgment  recovered  nine  months 
after  the  expiration  of  the  plaintiff's  title,  but  Matliew,  J.,  at  the 
trial  allowed  a  writ  of  possession  to  issue,  and  the  Court  of  Appeal 
affirmed  his  decision,  it  not  appearing  that  the  freeholder  objected  to 
the  possession  of  the  plaintiff. 

Under  the  former  practice,  the  judge  might  by  sect.  38  of  the 
Law  Terms  Act,  1830  (11  Geo.  4  &  1  Will.  4,  c.  70)  (which  was  left 
untouched  by  the  Common  Law  Procedure  Acts),  grant  imme- 
diate possession.  This  section  is,  however,  repealed  by  the  Statute 
Law  Eevision  Act  of  1873,  and  the  Act  itself  is  almost  entirely 
repealed.      There   is   no    provision   in  the    Rules  of   the  Supreme 


{I)  See  Cole,  Ejec.  219. 
(;«)   Wheeler  v.   Stevenson,  6  H.    &   N. 
155. 

(h)  Grant  v.  Ullis,  9  M.  &  W.  113, 
(o)  Doc  V.  Oxenham,  7  M.  &  W.  131. 
(;;)  ArchboUl  v.  Sciilbi,  9  H.  L.  C.  360. 
(5)  R.  S.  C,  Ord.  XLII.  r.  5. 


{r)  R.  S.  C,  Ord.  XLVII.  r.  1, 

(a)  Id.  r.  2.    Tor  the  mode  of  enforcing 

writs  of  possession,  see  Chit.  Arch.  Pr.  II. 

1045. 

it)  R.  S.  C,  Ord.  XLVII.  r.  3, 

{u)  Knight  V.  Clarke  (1885),  15  Q.  B.  D. 

294  ;  54  L.  J.,  Q,  B.  509-C.  A. 
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Court    as   to   the    time   at   wbieli   a  writ  of  possession  may   issue,  Cn.XXII.s.2. 
except  that  there  is  a  general  rule,  that  "'As  between  the  original    f^.^^lXsfsi{ 
parties  to  judgment,  execution  may  issue   at  any  time  within   six    J/^-^j^JJll^^,^^ 
years  from  recovery  of  the  judgment "  (.r)  ;  which  would  seem  to       Action). 
imply,  that  execution  by  writ  of  possession  may  issue  immediately 
after  judgment  is  entered.     Execution  for  mesne  profits,  &c.,  or  costs, 
may  always,  unless  it  he  specially  ordered  otherwise,  issue  immedi- 
ately on  the  entry  of  judgment  (y). 


Sect.  3. — B//  Proceedings  in  the  County  Court. 

By  the  consolidating  County  Com-ts  Act,  1888  (51  &  52  Yict.  ^^^^°^^^J'J^«* 
c.  43),  there  are  two  methods  provided  for  the  recovery  of  real  to  50/. 
property,  which  are  sometimes  distinguished  as  "  recovery  of  posses- 
sion "  and  "  ejectment."  The  limit  in  both  cases  is  the  same  where 
neither  annual  value  nor  rental  exceeds  50/.,  but  before  the  Act  of 
1888  the  limit  in  the  latter  case  was  where  neither  annual  value  nor 
rental  exceeded  20/.  The  former  method  of  recovering  the  demised 
premises  is  confined  to  the  cases  of  wrongful  holding  over,  and 
leaving  rent  unpaid.  For  these  cases  a  special  procedure  is  provided, 
analogous  to  that  of  the  Common  Law  Procedure  Act,  1852, 
sects.  213  and  210.  The  latter  method,  so  far  as  the  statute  goes,  is 
of  general  application  ;  but  a  County  Court  rule  confines  it  to  the 
cases  to  which  the  former  method  is  not  applicable  (;:) . 

The  special  procedure  was  introduced  in  1856,  but  it  was  not  until 
1867  that  the  general  jurisdiction  in  "  ejectment,"  as  it  was  then 
termed,  was  given  to  County  Courts. 

(a)  Actions  hy  Landlords  for  Recovery  of  Small  Tenements  after 
Term  e.rpired,  or  determined  hij  Notice  to  Quit. 

By  the  County  Courts  Act,   1888  (51  &  52  Yict.  c.  43),  s.  138,  ^^^^^^^^^Y^/ 
replacing,  with  one  alteration  only,  sects.  50  and  51  of  the  Act  of  ,iOi.  value,  or 
1856  (19  &  20  Yict.  c.  108) :—  So'njfur 

J,         holding  over. 
When  the  term  and  interest  of  the  tenant  of  any  corporeal  heredita- 
ment, ivhere  neither  the  value  of  the  premises  nor  the  rent  payable  in  respect 
thereof  shall  have   exceeded  501.  by   the  year,  and  upon  which  «o  fne  or  C.  C.  Act, 
premium  shall  have  been  duly  paid,  shall  have   expired,  or  shall  have  been  ' 

determined  either  by  the  landlord  or  the  tenant  by  notice  to   quit  {a),  and 
such  tenant,   or  any  person  holding  or  claiming  by,  through,  or  under 

{x)  R.  S.  C,  Ord.  XLII.  r.  22.  of  1856  was  "  leffal  notice  to  quit."     The 

(y)  Id.  r.  17.  omission  of  the  word  "legal"  was  sug- 

(z)  C.  0.  Rules,  1889,  Ord.  V.  r.  3.  gosted  by  Frimd  r.  Shau;  20  Q.   B.  D. 

{a)  The  expression  in  sect,  50  of  the  Act  374,  and  p.  887  (t),  post. 
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him,  shall  neglect  or  refuse  to  deliver  up  possession  accordingly,  the  land- 
lord may  outer  a  plaint,  at  his  option  either  against  such  tenant  or  against 
such  person  so  neglecting  or  refusing,  in  the  Court  of  the  district  in  which 
the  premises  lie,  for  the  recovery  of  the  same,  and  thereupon  a  summons 
shall  issue  to  such  tenant  or  such  person  so  neglecting  or  refusing  ;  and 
if  the  defendant  shall  not,  at  the  time  named  in  the  summons,  show  good 
cause  to  tlie  contrary,  then,  on  proof  of  his  still  neglecting  or  refusing  to 
deliver  up  possession  of  the  premises,  and  of  the  yearly  value  and  rent  of 
the  premises,  and  of  the  holding,  and  of  the  expiration  or  other  determina- 
tion of  the  tenancy,  ivith  the  time  and  maimer  thereof,  and  of  the  title  of  the 
2)laintiff,  if  such  title  has  accrued  since  the  letting  of  the  premises,  and 
of  the  service  of  the  summ,ons,  if  the  defendant  shall  not  appear  thereto, 
the  judge  may  order  that  possession  of  the  premises  mentioned  in  the 
plaint  be  given  by  the  defendant  to  the  plaintiff,  either  forthwith  or  on 
or  before  such  day  as  the  judge  shall  think  fit  to  name ;  and  if  such  order 
be  not  obej^ed,  the  registrar,  whether  such  order  can  be  proved  to  have 
been  served  or  not,  shall,  at  the  instance  of  the  plaintiflF,  issue  a  warrant 
authorizing  and  requiring  the  bailiff  of  the  Court  to  give  possession  of 
such  premises  to  the  plaintifi'. 

In  any  such  plaint  against  a  tettant  {b),  the  plaintiff  may  add  a  claim 
for  rent  or  mesne  profits,  or  both,  down  to  the  day  appointed  for  the 
hearing,  or  to  any  preceding  day  named  in  the  plaint,  so  as  the  same 
shall  not  exceed  501.  (c). 


Restriction  on 
Value. 


Conclusive- 
ness of 
Proceedin":.' 


C.  C.  Rules 
and  Forms. 


Plaint. 
Jury. 


Under  these  words  neither  the  rent  paid  between  the  litigant 
parties  {d)  nor  the  annual  value  of  the  premises  to  let  to  a  tenant 
from  year  to  year  at  a  fair  rack-rent  (witliout  deducting  any  ground- 
rent  paid  to  a  superior  landlord)  may  exceed  50/.  per  annum  (r-). 
If  any  fine  or  premium  was  paid  the  remedy  is  by  ejectment  in  the 
High  Court ;  unless,  indeed,  neither  the  annual  value  nor  the  rent 
exceed  20/.  (/). 

A  warrant  obtained  by  a  landlord  proceeding  against  a  lessee  not 
in  possession  is  not  conclusive  against  the  person  actually  in  pos- 
session. 

The  time  and  mode  of  proceeding  under  the  above  Act  are  now 
regulated  by  certain  consolidated  rules  of  practice  and  forms  which 
came  into  operation  on  1st  February,  1889,  annulling  the  previous 
consolidating  rules  of  1886  (g). 

The  action  must  be  commenced  by  a  plaint  (//)  entered  in  the 
County  Court  of  the  district  wherein  the  tenements  are  situate  ;  and 
thereupon  a  summons  (/)  shall  issue.     This  must  be  served  pursuant 


(i)  Xot  against  any  otlier  person  so 
neglecting  or  refusing,  &c. 

(c)  This  part  of  the  section  cannot  bo 
made  use  of  when  the  action  is  against  a 
fiub-tenant:  Campbell  y.  Loader,  3  H.  &  C. 
520  :  31  L.  J.,  Ex.  50. 

{d)  Urown  v.  Cocking,  L.  R.,  3  Q.  B. 
672;  37  L.  J.,  Q.  B.  250. 

(«)  £hfon  v.  Rose,  L.  R.,  4  Q.  B.  4  ;  ^^ 


Selstone,  38  L.  J.,  Q.  B.  6. 

(/)  Post,  Sect.  3  (c). 

{g)  See  the  prefix  and  suffix  to  the  Rules ; 
and  the  "  Annual  County  Court  Practice." 

(/()  This  is  prepared  by  the  Registrar 
and  entered  in  the  book  kept  for  that  pur- 
pose in  his  office. 

(t)  See  Form,  post,  Appendix  E., 
Sect.  3  (c). 
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to  section  141  (k).     The  decision  of  tlie  judge  as  to  tlie  sufficiency  of  Ch.XXII.s.3, 
the  service  is  conclusive  (/).     Either  party  can  require  a  lury  to  be     Recover// of 

..  r       J  ±  ...        Premises  in 

summoned  (;;?).     To  maintain  the  action  under  the  above  section  it  is   Co/Diti/  Court 
necessary  that  the  plaintiff  should  prove  :  ocmgoiei'). 

That  the  ordinary  relation  of  landlord  and  tenant  of  the  property  Proof  of 
claimed  has  existed  between  the  plaintiff  and  defendant ;  or  between  tenancy, 
the  plaintiff  and  some  other  person  by,  through,  or  under  whom 
the  defendant  holds  or  claims  {n).  It  is  not  necessary  to  show  that 
the  plaintiff  was  the  original  lessor ;  it  is  sufficient  to  prove  that 
when  the  term  expired,  or  was  determined,  he  was  the  immediate 
reversioner  of  the  tenements  :  or  if  such  reversion  then  belonged 
to  several  persons,  as  joint  tenants,  coparceners  or  tenants  in  common, 
that  the  plaintiff  was  one  of  the  persons  so  entitled  (o) .  But  if  the 
title  of  the  plaintiff  accrued  since  the  letting  of  the  premises,  such 
title  must  be  deduced  from  the  landlord  and  proved  in  the  usual 
manner.  Thus  under  the  repealed  Act  of  1846,  where  the  plaintiff 
claimed  as  a  mortgagee,  and  the  defendant  under  a  demise  from  the 
mortgagor  subsequent  to  the  mortgage,  and  the  defendant  had  never 
attorned  to  the  plaintiff  or  consented  to  hold  under  him  :  it  was  held, 
that  the  statute  did  not  apply  and  consequently  that  the  County 
Court  had  no  jurisdiction  [p).  Again,  where  the  defendant  had  been 
let  into  possession  under  an  agreement  to  purchase,  one  of  the  terms 
of  which  was  that  he  should  pay  Ss.  a  week  rent,  to  be  afterwards 
deducted  from  the  purcliase-money,  and  it  appeared  that  he  had  paid 
sums  which,  together  with  the  set-off,  ecjualled  the  amount  of  the 
purchase-money :  it  was  held,  that  the  ordinary  relation  of  landlord 
and  tenant  did  not  exist  between  the  parties,  and  therefore  that  the 
County  Coui't  had  no  jurisdiction  {q). 

The  defendant  must  be  proved  to  have  been  either  the  tenant  Proof  of 
to  whom  the  demise  was  made,  or  a  person  "  holding  or  claiming  by,  ^efg^^a  t^ 
through,  or  under  him."  Any  person  who  obtains  tlie  possession 
from  the  tenant  by  the  tenant's  voluntary  act  directly  or  indirectly, 
either  as  an  assignee  or  a  sub-tenant,  or  by  fraud  and  collusion  with 
the  tenant,  is  within  the  statute,  and  estopped  from  denying  the 
landlord's  title  (>•).  Proof  that  the  defendant  came  into  possession 
after  the  original  tenant  entered  and  during  the  continuance  of 
the  demise  is  prima  facie  evidence  that  he  obtained  possession  as 
assignee  of  the  term  (s),  or  in  some  way  claims  by,  through,  or  under 
the  tenant  within  the  meaning  of  the  statute. 

(A-)  Post,  sub-sect.  {(■).  sect.  18G  of  the  County  Courts  Act,  1888. 

[1)  Robinson  v.  Leimqhan,  2  Exch.  333.  (p)  Jones  v.  Owen,  5  D.  &  L.  669. 

()«)  C.  C.  Rules,  Ord.  XXII.  r.  3.  {q)  £an/cs  v.  Rebbeck,  2  L.,  M.  &  P.  452. 

(«)  Jones  \.  Owen,  b  T).  kJ^.Q^^  ;  BanTiS  (?•)  In    re   Emeru  v.   Barnctt,   4   C.    B., 

V.  Rebbeek,  2  L.,  M.  &  P.  542.  N.  S.  423  ;  27  L.  J.,  C.  P.  216. 

(o)   See   definition   of    "landlord"    in  (s)  See  Cole,  Ejec.  224. 
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Ch.XXIT.s.3. 

Jiccorcri/  of 

Preiii  isc.s  ill 

C'oiniii/  Cvnrt 

{Holding  over). 

No  real 
Dispute  as  to 
the  Title. 


Duty  of  the 
Judge  to 
ascertain 
■whether  there 
really  is  a 
Question  as 
to  the  Title. 


There  must  be  no  real  dispute  or  question  between  the  parties  as 
to  the  right  and  title  of  the  plaintiff,  or  of  the  defendant,  to  the 
tenements ;  otherwise  the  Count j  Court  will  have  no  jurisdiction 
under  this  Act  {t),  unless  bj  the  written  consent  of  both  parties, 
signed  by  them  or  their  solicitors  {u).  Generally  speaking,  as  we 
liavo  seen,  a  tenant  cannot  dispute  a  landlord's  title  (.r).  And  where 
and  so  far  as  that  rule  is  applicable,  no  such  dispute  or  question  can 
legally  arise  between  the  parties  (//).  In  some  cases,  however,  a 
tenant  may  prove  that  since  the  demise  his  landlord's  title  has  ceased, 
or  been  duly  determined,  or  assigned  over  to  some  third  person,  who 
has  made  a  fresh  demise  or  conveyance  to  the  defendant ;  or,  if  the 
plaintiff  be  not  the  original  lessor,  or  the  person  from  whom  the 
defendant  obtained  possession  of  the  demised  premises,  the  latter  may 
prove  that  he  paid  rent  to  the  plaintiff,  or  submitted  to  a  distress 
made  by  him  for  rent,  by  mistake  and  in  ignorance  of  the  real  facts  ; 
and  that  the  plaintiff  really  has  no  title.  In  such  cases,  upon  proof 
of  facts  of  the  above  natm^e,  the  County  Court  would  have  no 
juiisdiction  to  proceed  further  {z).  But  it  is  the  duty  of  the  judge 
to  inquire  into  the  facts  and  to  hear  the  evidence,  so  far  as  is 
necessary  to  ascertain  that  a  real  question  as  to  the  title  legally  may 
and  actually  does  exist  between  the  parties  ;  and  that  it  is  not  a  mere 
pretence  raised  by  the  defendant  for  the  sole  purpose  of  ousting  the 
jurisdiction  of  the  County  Court.  If  it  appear  to  him  that  a  bona 
fide  question  as  to  title  does  exist,  he  should  decline  to  proceed 
further,  or  strike  out  the  cause  for  want  of  jiu'isdiction  {a),  in  which 
case  he  may  (if  he  thinks  fit)  award  costs  against  the  plaintiff  {h).  If 
it  appear  that  no  question  can  legally  be  raised  by  the  defendant,  or 
that  no  such  question  does  actually  exist,  and  that  the  objection  is  a 
mere  pretence  of  the  defendant  for  the  purpose  above  mentioned,  the 
judge  should  overrule  the  objection  and  proceed  to  hear  and  deter- 
mine the  action  (c) ,  If  he  decide  erroneously  upon  the  question 
w^hether  certain  facts  do  raise  a  question  of  title,  the  defendant  may 
appeal  to  the  High  Court  of  Justice  {d) ;  or  a  rule  or  order  (in  lieu 
of  a  mandamus)  may  be  applied  for  to  the  Court  pursuant  to  s.  131 


(0  Pearson  v.  Glazebrook,  L.  E.,  3  Ex. 
27  ;  37  L.  J.,  Ex.  15.  lu  this  case  the 
defendant  claimed  the  freehold,  subject 
only  to  the  payment  of  a  quit  rent. 

(;<)  County  Courts  Act,  1888,  s.  64  ;  see 
the  form  of  such  consent,  No.  70,  in  the 
Schedule  to  the  C.  C.  Rules. 

(.1-)  Ante,  p.  240. 

(y)  Re  Emery  v.  Barneif,  4  C.  B.,  N.  S. 
423  ;  27  L.  J.,  C.  P.  21G  :  Lloyd  v.  Jones, 
G  C.  B.  81  ;  Barbour  v.  Barlow,  8th  July, 
1856,  per  Bramwell,  B.,  at  chambers. 


(.-)  County  Courts  Act,  1888,  s.  56  ; 
Mar  woody.  Waters,  13  C.  B.  820. 

(«)  Pearson  v.  Glazehrook,  L.  E.,  3  Ex. 
27;  37  L.  J.,  Ex.  15;  Snvcll  v.  Jones,  1 
L.,  M.  &  P.  525. 

[b)  County  Courts  Act,  1888,  s.  114. 

(c)  Fearon  v.  Norvall,  6  D.  &  L.  439  ; 
lAllcy  V.  Harvey,  Id.  648  ;  Oivcn  v.  Pearce, 
Id.  654,  n.  ;  Re  Emery  v.  Barnett,  supra  ; 
Lotham  v.  Spending,  17  Q.  B.  400  ;  Lloyd 
V.  Jones,  supra. 

{d)  Mountney  v.  Collier,  1  E.  &  B.  630. 
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of  the  County  Coui-ts  Act,  1888  {(') ;  or  a  proHbition  may  be  applied  Ch.XXII.s.3. 
for  under  ss.  127,  128  of  tliat  Act  (/).  t.ccovct!/  of 

'  .  .  1  rem  ises  tn 

The  plaintiff  must  prove  that  "  neither  the  value  of  the  premises   Countij  Court 

nor  the  rent  payable  in  respect  thereof,"  has  exceeded  50/.  by  the  — -_ -* 

year  (ante,  p.  884).     Under  the  repealed  (and  earliest)  Act  of  1846  Annual  Value 
(9  &  10  Vict.  c.  95),  s.  122,  if  the  rent  reserved  were  under  50/.  per  nor  Rent 

.,  ....  .  .        must  exceed 

annum,  and  no  fine  paid,  the  Com-t  had  jurisdiction,  notwithstanding  50/. 

the  annual   value  of   the   premises  had   increased,  by  buildings  or 

otherwise,  to  a  much  greater  amount  than  50/.  (f/).     But  under  the 

Act  of  1888,  re-enacting  the  Act  of  1856,  neither  the  rent  nor  the 

annual  value  may  exceed  50/.,  and  this  must  be  proved  at  the  trial, 

whether  the  defendant  appear  there  or  not. 

He  must  show  that  "  no  fine  or  premium  "  was  paid  for  the  lease.  There  must 
This  will  sufficiently  appear  by  the  lease,  in  the  absence  of  express  p^^^  ^^^  ^° 
proof  to  the  contrary.  Premium. 

He   must   show  that   the    term   or   tenancy  has   expired  or   been  The  Term 
determined  either  by  the  landlord  or  the  tenant  by  a  sufficient  notice  W^^\  ^^^^''^ 

•^  .  '^  .  Expired  or 

to  quit.      The  statute  expressly  requires  proof   at   the  trial  of   the  been  Deter- 
holding,  and  of  the  expiration  or  other  determination  of  the  tenancy,  Notice  to 
with  the  time  and  manner  thereof,  whether  the  defendant  appear  at  Qiiit- 
the  trial  or  not.     We  have  already  (ante,  p.  378)  fully  considered 
the  law  as  to  notices  to  quit.     When  the  landlord  seeks  to  recover  the 
premises  by  reason  of  a  forfeiture  committed  by  the  tenant,  and  a 
condition  or  proviso  for  re-entry,  the  action  is  not  maintainable  under 
this  section  [h). 

It  had  been  said  that  the  term  "  legal  notice  to  quit,"  in  the  Meaning  of 
repealed  sect.  50  of  the  Act  of  1856,  meant  only  the  notice  to  quit,  q^^^^^  ^ 
the  nature  and  character  of  which  followed  as  matter  of  law  from  the 
state  of  the  facts,  and  that  the  jurisdiction  under  the  section  v^^as 
confined  to  tenancies  from  year  to  year.  This  was  in  a  case  (/)  of  a 
tenancy  for  three  years,  with  a  power  of  re-entr}'  in  pursuance  of 
which  the  landlord  had  given  a  notice  to  quit,  so  that  the  action  seems 
to  have  been  in  reality  for  a  f orf eitm'e,  but  whether  this  was  so  or  not, 
it  is  hard  to  see  how  the  Com't  construed  "  legal "  notice  to  quit  in 
any  other  sense  than  "  legally  sufiicient,"  and  it  is  submitted  that  at 
all  events  "  notice  to  quit "  in  the  present  section  includes  a  notice 
given  in  exercise  of  an  option  to  determine  a  lease  or  any  other  notice 
expressly  stipulated  for. 


[e)  In  re  Emery  v.  Barneit,  supra.  {q)  In  re  Earl  of  Harrington  v.  Ramsey, 

{/)  Jones   V.   Oiven,   5   D.    &   L.    669  ;  8  Exch.  879 ;  2  E.  &  B.  669, 

Banks   V.  RebbccJc    2  L      M.   &  P    452  ;  ^j^^  ^^^  ^   ^^,,,,^    ^._  gj       j       15  jj.  & 

Marivood  v.    Waters,    13   C.   B.   820  ;    Re  W  iro                    •'               ^   '  ' 

Chew  V.  Holroyd,  8  Exch.   249  ;  Lau-ford  ^ ' 

V.  Partridge,  1  H.  &  N.  621  :  26  L.  J.,  (i)  Friend  y.  Shaiv,  20  Q.  B.  D.  374  ;  36 

Ex.  147.  W.  R.  236  ;  68  L.  T.  89. 
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Ch.XXII.s.3. 

Itecorerji  of 

I'rcmises  in 

Coitnty  Court 

(Jlulduu/over). 

Defendant 
must  Neglect 
or  Refuse  to 
Deliver  up 
Possession, 


Service  of 
Summons. 


Mesne  Profits 


Defendant 
may  prove 
that  there  is 
no  Tenancy 
between 
Plaintiff  and 
Defendant. 


Plaintiff's 
Title  ceased. 


Title  in 
Defendant. 


He  must  show  that  the  defendant  has  neglected  or  refused,  and 
still  neglects  or  refuses,  to  deliver  up  possession  of  the  premises. 
For  the  purpose  of  showing  this,  a  demand  of  possession  should  he 
made,  and,  if  possible,  a  refusal  obtained  in  like  manner  as  under 
the  15  &  16  Yict.  c.  76,  s.  213  {/:).  The  Act  requires  "proof  of  his 
still  neglecting  or  refusing  to  deliver  up  possession  of  the  premises." 
But  proof  that  he  retains  possession  of  them  after  demand  made,  as 
above  mentioned,  will  be  prima  facie  evidence  that  he  still  refuses,  or 
at  all  events  neglects  to  deliver  up  possession  (/). 

If  the  defendant  do  not  appear  at  the  trial,  the  service  of  the  sum- 
mons must  be  proved  (m).  The  judge's  decision  as  to  the  sufficiency 
of  the  service  is  conclusive  {)i). 

If  the  plaintiff  seek  to  recover  rent  or  mesne  profits  pursuant  to 
sect.  138  (ante,  p.  884),  he  must  prove  flic  amount  in  like  manner  as 
in  an  action  of  ejectment.  But  the  other  evidence  as  to  the  tenancy, 
&c.  will  generally  be  sufficient  to  prove  the  amount  or  value  of  the 
mesne  profits. 

When  tlie  landlord  proceeds  under  this  section,  the  defendant 
may  produce  contradictory  evidence,  so  far  as  he  is  not  estopped 
from  so  doing  by  the  relation  of  landlord  and  tenant.  Thus, 
he  may  show  that  the  ordinary  relation  of  landlord  and  tenant 
never  existed  as  between  him  and  the  plaintiff,  or  as  between  any 
persons  under  whom  they  respectively  claim  (o).  But,  generally 
speaking,  if  the  defendant's  tenancy  to  the  plaintiff  be  sufficiently 
proved,  or  if  it  appear  that  the  defendant  obtained  possession  through 
or  under  the  plaintiff  or  his  tenant,  the  defendant  will  not  be  per- 
mitted to  dispute  the  plaintiff's  title  ;  and  where  that  is  the  case,  no 
dispute  or  question  as  to  the  title  can  arise,  so  as  to  exclude  the 
jurisdiction  of  the  County  Coiu't  (j;).  Sometimes,  however,  he  may 
show  that  since  the  demise  the  plaintiff's  title  has  expired  or  ceased, 
or  been  determined,  or  assigned  to  some  person  from  whom  the 
defendant  has  obtained  a  fresh  demise  or  conveyance  {q) ;  or  that 
the  defendant  has  a  title  to  the  premises  not  inconsistent  with  his 
tenancy  to  the  plaintiff  during  the  term.  When  anything  of  this 
sort  is  proved,  and  a  bona  fide  question  as  to  title  sufficiently 
appears,  the  judge  should,  as  we  have  seen,  abstain  from  deciding  in 
favour  of  either  party,  for  want  of  jurisdiction  (r).  It  was  once 
lield  to  be  no  defence  that  an  action  of  ejectment  was  pending  in 
one   of   the  Superior  Courts  for  the  same  property  upon  the  same 


(/-)  Ante,  Sect.  2  (a). 
(/)  See  Cole,  Ejec.  656. 
{in)  As    to    the  mode   of    service,    see 
Beet.  141. 

(«)  Bobinson  v.  Lenaghan,  2  Exch.  333. 


{o)  Jones  V.  Owen,  5  D.  &  L.  G99  ;  Banks 
V.  Rebbcck,  2  L.,  M.  &  P.  452. 

{p)  Barbour  v.  Barlow,  Cole,  Ejec. 
655,  n.  («). 

iq)  See  Cole,  Ejec.  217,  657. 

(r)  County  Courts  Act,  1888,  s.  56. 
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title  (.s)  ;    but  a  County  Court  Rule    (see  p.  897,  post)  now  meets  Ch.XXIT.s.3. 

this  difficulty.  Recovery  of 

1  '      •  OP      ^       '     -y  •^^        ">'emises  in 

If  a  verdict  and  judgment  be  found  for  the  plamtitt,  the  ]udge  will    Couutu  Court 

order  that  possession  of   the   premises   mentioned  be  given  by  the  1 

defendant  to  the  plaintiff,  either  forthwith  or  on  or  before  such  a  day  pJ^^^J^*  ^°^ 
as  the  judge  shall  think  fit  to  name  [f).  Proceedino-s 

An  order  of  a  County  Court  jude-e  under  sect.  138  is  not  analogous  ^ot  pon- 

-11111  •    L   •      elusive. 

to  a  judgment  m  ejectment,  so  as  to  entitle  the  landlord  to  maintain  (<^„j„jjgii^ 
a  subsequent  action  of  trespass  for  mesne  profits,  &c.  It  creates  no  Loader. 
estoppel  {n).  Nor,  where  the  order  is  obtained  by  the  landlord  pro- 
ceeding against  his  tenant,  but  not  against  a  person  in  possession  of  a 
sub-lease,  is  the  order  conclusive  against  the  sub-lessee,  who  may,  not- 
withstanding the  order,  sue  the  landlord  in  trespass,  if  the  landlord 
had  not  in  fact  a  right  to  possession  (.r). 

The  costs  are  in  the  discretion  of  the  Court  by  virtue  of  sect.  113  of  Costs  of  Wit- 
the  County  Courts  Act,  1888,  under  which,  however,  they  abide  the  '^^*^^^'  ^°- 
event  "  in  default  of  any  special  direction."      Even  where  the  Court 
decides  that  it  has  no  jurisdiction,  it  may  award  costs  against  the 
plaintiff  {)j) ,  who  ought  to  have  proceeded  in  the  proper  Court. 

By  County  Court  Rules,  Order  La.,  Rule  10  (made  in  February,  Taxation  of 
1892,    and   replacing   the   corresponding   and  repealed  Rule  19  of  ^o®*^*^- 
Order  L.  of  the  Rules  of  1889),  it  is  provided  that : — 

The  costs  in  actions  under  sects.  138  and  139  of  the  Act  (::)  shall  be 
taxed  in  the  case  of  a  plaintiff,  on  the  scale  applicable  to  the  rent  or  value 
of  the  premises  upon  which  the  Court  Fees  are  assessed,  plus  the  amount 
of  any  rent  and  mesne  profits  recovered,  and  in  the  case  of  a  defendant  on 
that  applicable  to  the  said  rent  or  value,  plus  the  amount  of  the  rent  and 
mesne  profits  claimed. 

If  the  yearly  rent  or  value  of  the  premises  exceeds  20/.,  the  unsuc-  Appeal, 
cessful  party  may  appeal,  as  of  right,  pursuant  to  sect.  120  of  the 
County  Courts  Act,  1888,  and  if  they  do  not  exceed  that  amount, 
there  is  an  appeal  by  leave  under  the  same  section  [a). 

If  the  order  for  the  delivery  of  possession  made  at  the  hearing  be  Warrant  for 
not  obeyed,  the  registrar,  whether  such  order  can  be  proved  to  have  Possession. 
been  served  or  not,  is  bound  at  the  instance  of  the  plaintiff  to  issue  a 

(.s)  Bissill  V.  TJlUiaiiisoii,  7  H.  &  N.  391  ;  a  warrant  as  for  a  weekly  tenancy,  and 

31  L.  J.,  Ex.  131.  having'  sued  in  a  County  Court  for  arrears 

(t)    See     Form,    post.    Appendix     E.,  of  ^  weekly  rout,  was  held  concluded,  in 

Sect.  3  (c).  ^^  action  of  trespass  for  the  eviction,  by 

,  ^    r<        7  77        T     J       o   TT    r   /-(;;, in  the  decision  of   the  County  Court  iudo'e, 

(u)   CanvMlY.  Loader,  o  H.  &  C.  o20  ,       ^j^^^^   ^j^^   ^^^  ^^^  J^   ^^^^^^  J     »^' 

34  L.  J.,  Ex.  50.  y^.j^^y 

(.)•)  ILodsoit  V.  Walker,  L.  R.,  7  Eq.  55  ;  {>/)  County  Courts  Act,  1888,  s.  114. 

41  L.  J.,  Ex.  51  ;  25  L.  T.  537  ;  20  W.  R.  (-~)  I.e.  of  the  Act  of  1888,  as  to  recovery 

489,  diss.  Martin,  B.     See,  however,  i'^i^-  of  small  tenements,  see  p.  883,  ante,  and 

ter.-i  V.  Allfrcy,  L.  R.,  10  C.  P.  29,  where  p.  890,  post. 
a  landlord  having  evicted  his  tenant  under  («)  Post,  Sect.  3  (e). 
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Ch.XXII.s.S.  ■v\''arrant  to  the  bailiff  of  tlie  Court  to  give  possession  to  tlie  plaintiff  (b). 

Tm'i?sri u"    ^^^^  ^^^°  effect  of  a  warrant,  and  the  protection  thereby  afforded  to 

Coii)i/i/  Coint   the  bailiff,  &c.,  and  also  the  protection  of  the  plaintiff  from  any 

'  action  of  trespass,  see  sects.  142 — 145  of  the  County  Courts  Act,  1888, 

post,  p.  893. 


Recovery  of 
Premises  of 
50/.  value  or 
less  where 
Half- Year's 
Eent  iu 
Arrcar. 
C.  C.  Act, 
1888,  s.  139. 


What  Laud- 
lord  must 
Prove. 


Order  for 
Possession. 


"Warrant  for 
Possession. 


(b)    Actions  by  Landlords  for  Recovery  of  Small  Tenements,  for 
Non-payment  of  Rent. 

By  sect.  139  of  the  County  Courts  Act,  1888,  re-enacting  with 
verbal  alterations,  sect.  52  of  the  County  Courts  Act,  1856,  in  cases 
"where  neither  rent  nor  value  exceeds  50/.  a  year,  where  a  half-year's 
rent  is  in  arrear,  and  where  the  contract  of  tenancy  contains  a  proviso 
for  re-entry  for  non-payment  legally  applicable  to  the  case,  a  sum- 
mary procedure  for  recovery  of  the  premises  by  the  landlord  is 
provided  as  follows  : — 

When  the  rent  of  any  corporeal  hereditament,  where  neither  the  value  of 
the  premises  nor  the  rent  payable  in  respect  thereof  exceeds  50/.  by  the 
year  [see  ante,  p.  884],  shall  for  one  half-year  be  in  arrear,  and  the  land- 
lord shall  have  riyht  by  laio  to  re-enter  for  the  non-payrQent  thereof,  he 
may,  icithout  any  formal  demand  or  re-entry,  enter  a  plaint  In  tlie  Court  of 
the  district  in  tchich  the pretnises  lie  for  the  recovery  of  the  premises;  and 
thereupon  a  summons  shall  issue  to  the  tenant,  ihe  service  ivhereof  shall 
stand  in  lieu  of  a  demand  and  re-entry,  and  if  the  tenant  shall,  6  clear  days 
before  the  return  day  of  such  summons,  pay  into  Court  all  the  rent  in 
arrear  and  the  costs,  the  action  shall  cease ;  but  if  he  shall  not  make  such 
payment,  and  shall  not  at  the  time  named  in  the  summons  show  good 
cause  Avhy  the  premises  should  not  be  recovered,  then,  on  proof  of  the 
yearly  value  ajid  rent  of  the  premises,  and  of  the  fact  that  one  half-yearns 
rent  teas  in  arrear  before  the  plaint  was  entered,  and  that  no  sufficient 
distress  teas  then  to  be  found  on  the  premises  to  countervail  such  arrear, 
and  of  the  landlord's  poiver  to  re-enter,  and  of  the  rent  beiny  still  in  arrear, 
and  of  the  title  of  tlie  plaintiff,  if  such  title  has  accrued  since  the  letting  of 
the  premises,  and  of  the  service  of  the  summons,  if  the  defendant  shall  not 
appear  thereto,  the  judge  ma}''  order  possession  of  the  premises  mentioned 
in  the  plaint  to  bo  given  by  the  defendant  to  the  plaintiff  on  or  before 
such  day,  not  being  loss  than  4  weeks  from  the  day  of  hearing,  as  the 
judge  sliall  think  fit  to  name,  unless  within  that  period  all  the  rent  in 
arrear  and  the  costs  are  paid  into  Court,  and  if  such  order  be  not  obeyed, 
and  such  rent  and  costs  are  not  so  paid,  the  registrar  shall,  whether  such 
order  can  be  proved  to  have  been  served  or  not,  at  the  instance  of  the 
plaintiff,  issue  a  warrant  ijo)  authorizing  and  recj^uiring  the  bailiff  of  the 
Court  to  give  possession  of  such  premises  to  the  plaintiff,  and  the  plaintiff 
shall,  from  the  ti^ne  of  the  execution  of  such  warrant,  hold  the  premises  dis- 
charged of  the  tenancy,  and  the  defendant  and  all  persons  claiming  by, 
through,  or  under  him  shall,  so  long  as  the  order  of  the  Court  remains 
unreversed,  be  barred  from  all  rehef. 


(i)  See  sect.  112  of  the  Act,  p.  892,  post. 
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This  section  is  very  similar  in  substance  and  eifeet  to  sect.  210  of  Ch.XXII.s.3. 
tlie  Common  Law  Procedure  Act,  1852  (15  &  16  Yict.  c.  76)  (ante,     Recovery  of 
p.  860),  save  that  it  is  restricted  and  confined  to  small  cases,  i.e.    County  Court 
where  neither  the  annual  value  nor  the  rent  exceeds  50/.     Any  fine       ritpaici). 
or  premium  paid  for  the  lease  will  not  deprive   the  County  Court 
of  jmisdiction   under   this   section,   as    it   would    under   sect.    138 
(ante,  p.  883). 

The  mode  of  proceeding  under   this   section   is  similar   (mutatis  Procedure, 
mutandis)  to  that  under  sect.  138.  Preliminary 

Before  entering  his  plaint  the  plaintiff   should  clearly  ascertain  j^io-j^t  to 
that  he  has  "  a  right  hy  law  to  re-enter  for  the  non-payment "  of  one  Re-enter, 
half-year's  rent  in  arrear.     He  can  have  no  such  right  except  by 
virtue  of   some  condition  or  proviso  for  re-entry  contained  in  the 
lease  or  agreement  (whether  by  deed,  writing,   or  oral  agreement, 
express  or  implied)  imder  which  the  defendant  holds ;  nor  until  the 
time  or  period  (if  any)  thereby  allowed  to  save  the  forfeiture  has 
elapsed  {c)  ;  and  he  should  further  ascertain  that  there  is  no  sufficient 
distress  to   he  found  on  the  premises  to  countervail  mch  arrear  {d).  No  sufficient 
The  distress  need  not  be  sufficient  to  countervail  "  all  the  arrears,"     ^*^^^^^- 
if  more  than  one  half-year's  rent  be  due ;  but  it  is  otherwise  under 
the  Common  Law  Procedure  Act,  1852  (15  &  16  Vict.  c.  76),  s.  210, 
which  is  differently  worded  in  this  respect. 

The  plaintiff  will  be  put  to  exactly  the  same  proof  as  in  an  action  Half-a- 
uncler  sect.  138,  except  that,  in  place  of  proving  that  the  tenancy  ^^AdtS^-e* 
was  determined  by  notice  or  expired,  and  that  the  tenant  has  refused  Legal  Right 
to  give  up  possession,  he  must  give  evidence  of  the  fact  that  one    °    ^-enter. 
half-year's  rent  was  in  arrear  before  the  plaint  was  entered ;  and  that 
before  and  at  the  time  that  the  plaint  was  entered,  the  landlord  had 
poicer  to  re-enter  for  non-payment  of  the  said  half-yearh  rent.     This 
will  appear  by  the  lease  or  agreement  under  which  the  defendant 
holds,  or  by  the  parol  evidence  of  the  tenancy,  including  the  express 
condition  or  proviso  for  re-entry  on  non-payment  of  rent.     It  must 
appear  that  the  number  of  days  (if  any)  allowed  by  such  condition 
or  proviso  for  payment  of   the  rent  to  save  the  forfeiture  elapsed 
before  the  plaint  was  entered  (<?). 

The  procedure  in  case  of  the  order  for  possession  being  disobeyed  Warrant  for 
will  be  the  same  as  in  cases  imder  sect.  138  (ante,  p.  883).  Possession. 

(c)  Proviiiions  applieahle  lioth  to  ^^  IloJdiny  over  ^'  and  '■^  Rent  Unpaid.^'' 

There  are  certain  provisions  in  the  Coimty  Courts  Act  which,  as  Provisions  of 

they  apply  equally  to  both  the  above  forms  of  action  for  recovery  of  9°^^''*'^*^°^*^ 

<j  Acts  as  to 

Recovery  of 
{c)  Doe  d.  Bixon  v.  Roe,  7  C.  B.  134.  ante,  p.  357.  Tenements. 

\d)  As  to  the  mode  of  proving  this,  see  (e)  Doe  d.  Bixon  v.  Eoe,  7  C.  B.  134. 
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Jiecorfi-)/  of 

Piriiiisfn  in 

Coioiti/  Court 

{either 

^^  lIoJdi»ff 

orer'"  or 

"  Re)it 

Unpaid'^). 

How  Sum- 
mons served. 


possession  hy  landlords  from  their  tenants,  may  be  best  noticed  at  one 
time  in  this  place.     They  relate  to  the  following  matters  : — 

(i.)  Service  of  SiDnniou-'^. 

By  sect.  141  of  the  Coimty  Courts  Act,  1888,  re-enacting  sect.  54 
of  the  County  Courts  Act,  185G  (19  &  20  Yict.  c.  108,  "a  summons 
for  the  recovery  of  a  tenement  may  be  served  like  ordinary  summonses 
to  appear  to  plaints  in  the  Court ;  and  if  the  defendant  cannot  be 
found,  and  his  place  of  dwelling  shall  either  not  be  known,  or 
admission  thereto  cannot  be  obtained  for  serving  any  such  summons, 
a  copy  of  the  summons  shall  be  posted  on  some  conspicuous  part  of 
the  premises  sought  to  be  recovered,  and  such  posting  shall  be  deemed 
good  service  on  the  defendant." 


19  &  20  Vict, 
c.  108,  s.  53. 
Notice  of 
Summons  by 
Tenant  to  his 
immediate 
Landlord. 
Penalty. 


(ii.)  Notice  by  Suh-icnaut  to  Ids  immediate  Lessor  of  Summon>i  for 
Rccorer)/  of  Possession. 

By  sect.  140  of  the  County  Courts  Act,  1888  (51  &  52  Yict.  c.  43), 
exactly  re-enacting  19  &  20  Yict.  c,  108,  s.  53,  "where  any  summons 
for  the  recovery  of  a  tenement  as  is  hereinbefore  specified  shall  be 
served  on  or  come  to  the  knowledge  of  any  sub-tenant  of  the  plaintiff's 
immediate  tenant,  such  sub-tenant  being  an  occupier  of  the  whole  or 
of  a  part  of  the  premises  sought  to  be  recovered,  he  shall  forthmth. 
gire  notice  thereof  to  his  immediate  landlord,  under  penaltij  of  forfeiting 
three  years'  rach-rent  of  the  premises  held  by  such  sub-tenant  to  such 
landlord,  to  be  recovered,  whatever  the  amount  thereof,  by  such 
landlord,  by  action  in  the  CoMrt  from  which  such  summons  shall  have 
insucd ;  and  such  landlord  on  the  receipt  of  such  notice,  if  not 
originally  a  defendant,  may  be  added  or  substituted  as  a  defendant 
to  defend  possession  of  the  premises  in  question." 

The  section  is  similar  in  substance  and  effect  to  sect.  209  of  the 
Common  Law  Procedure  Act,  1852,  p.  873,  ante. 


Warrant  for 
Possession — 
how  executed. 


Date  and 
Duration  of 
Warrant. 


(iii.)    Warrant  of  Possession. 

By  sect.  142  of  the  County  Courts  Act,  1888,  exactly  re-enacting 
19  &  20  Yict.  c.  108,  s.  55,  "  any  warrant  to  a  bailiff  to  give  posses- 
sion of  a  tenement  shall  justify  the  bailiff  named  therein  in  entering 
upon  the  premises  named  therein,  with  such  assistance  as  he  shall 
deem  necessary,  and  in  giving  possession  accordingly,  but  no  entry 
upon  any  such  warrant  shall  be  made  except  between  the  hours  of 
nine  in  the  morning  and  four  in  the  afternoon." 

By  sect.  143,  exactly  re-enacting  sect.  56,  *'  every  such  warrant 
shall,  on  whatever  day  it  may  be  issued,  bear  date  on  the  day  next 
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after  the  last  day  named  by  the  judge  in  his  order  for  the  delivery  Ch.XXII.s.3 
of  possession  of  the  premises  in  question,  and  shall  continue  in  force  Recovery  of 
from  three  months  from  such  date  and  no  longer,  but  no  order  for  Coimti/  Court 
delivery  of  possession  need  be  drawn  up  or  served."  ^'mJiding 

By  sect.  144,  'ihQ  judge  or  registrar  issuing  the  warrant,  and  the      °'-'"'p  °!' 
bailiff  executing  it,  are  protected  fi*om  any   action   or   prosecution     Unpaid"). 
brought  by  reason  that  the  person  suing  out  the  warrant  had  not  Protection  of 
lawful  right  to  the  possession  of  the  premises.  tar°Ba^^^" 

And  by  sect.  145,  re-enacting  with  amendments  sect.  60,  a  land-  ^^^ 
lord  having  lawful  title  is  protected  as  follows  :—  Landltrrin^ 

Where  the  landlord  at  the  time  of  applying  for  such  warrant  as  afore-  larity.       ° 
said  had  lawful  right  to  the  possession  of  the  premises,  or  of  the  part  S.  145. 
thereof,  so  held  over  as  aforesaid   [see  sect.  138,  p.  883],  neither  the  said 
landlord  nor  his  agent,  nor  any  other  person  acting  in  his  behalf,  shall  be 
deemed  to  be  a  trespasser  by  reason  merely  of  any  irregularity  or  infor- 
mality in  the  mode  of  proceeding  for  obtaining  possession  under  the 
authority  of  this  Act,  but  the  party  aggrieved  may,  if  he  think  fit,  bring 
an  action   for   such  irregularity  or  informality,   in  which  the  damage 
alleged  to  be  sustained  thereby  shall  be  specially  laid,  and  may  recover 
full  satisfaction  for  such  special  damage  with  costs  of  the  action :  Provided 
that  if  the  special  damage  so  laid  be  not  proved,  the  defendant  shall  be 
entitled  to  a  verdict,  and  that  if  proved,  but  assessed  at  any  sum  not 
exceeding  five  shillings,  the  plaintiff  shall  recover  no  more  costs  than  Costs  of 
damages,  unless  the  judge  before  whom  the  trial  shall  have  been  held  Landlord  in 
shall  certify  that  in  his  opinion  full  costs  ought  to  be  allowed  (/).  ction. 

(iv.)   Costs  and  Taxation  of  Costs. 

Costs  are  in  the  discretion  of  the  Court  by  vii'tue  of  sect.  113   of  Costs  and 
the  County  Courts  Act,  1888,  and  the  taxation  is  on  the  same  scale  '^''^-'^^tion. 
as  that  of  proceedings  for  recovery  of  small  tenements  after  term  or 
notice  to  quit  expired,  under  Order  La.,  Rule  10,  of  the    County 
Court  Rules. 

(v.)  Appeal. 

By  sect.  120  of  the  County  Courts  Act,  1888  (51  &  52  Vict.  c.  43),  Appeal  by 
there  is  an  appeal  from  the  County  Court  on  any  point  of  law,  by  oJ^/^^^^j^T  ^^  f 
leave  of  the  judge  of  the  County  Court  {g)  if  the  rent  or  value  of  the  right  in  other 
premises  does  not  exceed  twenty  pounds,  and  as  of  right  in  other 
cases.     This  section,  which  has  the  same  effect  in  the  action  under 
sect.  138,  for  "recovery  of  tenements"  held  over  (see  ante,  p.  883), 
as  it  has  in  the  action  under  sect.  139  for  "recovery  of  tenements  " 
for  non-payment  of  rent  (see  ante,  p.  890),  but  which  gives  an  appeal 

(/)  Compare  sect.  6  of  Small  Tenements  (g)  See  Shrewshunj  [Earl  of)  v.  Garfield, 

Recovery  Act,  1838,  Sect.  4,  post.  60  L.  J.,  Q,  B.  765. 
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Ch.XXII.s.3.  as  of  right  in  all  ordinary  actions  of  "ejectment,"  and  in  all  actions 
^>>  in  ■which  title  conies  in  question,  is  as  follows  : — 

CoKiiti/  Court  ^ 

''HohUng  '' -^^  any  party  in  any  action  or  matter  shall  be  dissatisfied  with 

TV."  V'      ^^1®  determination  or  direction  of  the  judge  in  point  of  law  or  equity, 

Unpaid"),     or   upon   the   admission   or  rejection   of    any   evidence,   the    party 

aggrieved  by  the  judgment,  direction,  decision,  or  order  of  the  judge 

Act '^i  888°"^*^^  ^^^^y  appeal  from  the  same  to  the  High  Court  in  such  manner  and 

(51  &  52  Vict,  subject  to  such  conditions  as  may  be  for  the  time  being  provided  by 

A    caUo        ^^®  Rules  of  the  Supreme  Court  regulating  the  procedure  on  appeals 

High  Court,    from  inferior  Courts  to  the  High  Court  {//)  ;    provided  always,  that 

there  shall  be  no  appeal  in  any  action  of  contract  or  tort,  other  than 

Ejectment,      an  action  of  ejectment  or  an  action  in  which  the  title  to  any  corporeal 

^^'-  or  incorporeal  hereditament  shall  have  come  in  question,  where  the 

debt  or  damage  claimed  does  not  exceed  twenty  pounds  .  .  .  .  nor 

in  any  action  for  the  recovery  of  tenements  tcliere   the  yearly  rent  or 

value  of  the  premises  does  not  exceed  twenty  pounds,  nor  in  proceedings 

in  interpleader  where  the  money  claimed  or  the  value  of  the  goods  or 

chattels  claimed,  or  of  the  proceeds  thereof,  does  not  exceed  twenty 

pounds,  unless  the  judge  shall  think  it  reasonable  and  proper  that 

such  appeal  shall  be  allowed,  and  shall  grant  leave  to  appeal.    At  the 

Judge's  trial  or  hearing  of  any  action  or  matter  in  which  there  is  a  right  of 

Note.  appeal,  the  judge,  at  the  request  of  either  party,  shall  make  a  note  of 

any  question  of  law  raised  at  such  trial  or  hearing,  and  of  the  facts  in 

evidence  in  relation  thereto,  and  of  his  decision  thereon,  and  of  his 

decision  of  the  action  or  matter." 

Judge's  Ey  sect.  121  the  judge  is  bound  to  furnish  a  copy  of  any  note 

Notes.  taken  by  him  in  pursuance  of  the  above  section,  for  use  at  the  hear- 

ffigfcoml"*  i^g  of  the  appeal.  By  sect.  122  the  High  Court  may  on  appeal  draw 
inferences  of  fact,  and  may  either  order  a  new  trial  or  order  judgment 
to  be  entered  for  any  party.  By  sect.  123  no  appeal  lies  if,  before 
the  decision  of  the  judge  is  pronounced,  the  parties  agree  in  waiting, 
signed  by  themselves  or  their  solicitors  or  agents,  that  his  decision 
shall  be  final.  By  sect.  124  there  is  no  appeal  except  as  by  the  Act 
provided ;  and  by  sects.  126 — 132  provisions  are  made  for  removing 
actions  by  certiorari  and  for  staying  them  by  prohibition,  in  cases  of 
excess  of  the  County  Court  jurisdiction. 


(/i)  See  R.  S.  C,  Ord.  LIX.  rr.  10—17,  the  notice  to  be  an  8  days'  notice,  and  to 

added  by  R.  S.  C,  Dec,  1885.     By  Rules  be  .served  on  every  party  directly  affected 

10  and  12  the  appeal  must  be  by  notice  of  withiu  21  days  from  the  date  of  the  judg- 

motion  stating  the  grounds  of  the  appeal,  ment  complained  of. 
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(vi.)  Fees.  CH.xxir.s.3. 

Recovery  of 


•p       ,  i        —,  liecovery  of 

-Dj  tile  Ireasury  Order  of  1st  Jnnmrv    1S«^Q    +1^..  -p^n      •       j         Premises  in 
/'arv.o^     ,     ,T       ,  ,  -^^'^  manual  J,  i«8y,  the  lollowmg  fees  Countu  Com-t 

(amongst  others)  may  be  taken  in  the  County  Courts  • ^ 

For  every  plaint  or  petition,  one  shilling  in  the  pound. 
Whei-e  the  claim  or   demand   exceeds  forty  shillings,  and  an 
ordinary  summons  is  to  be  served  by  bailiff,  an  additional  fee 
ot  one  shilling. 

Where  in  any  case  the  number  of  defendants  shall  exeeed  tliree, 
an  additional  fee  of  one  shilling  for  eacli  defendant  above 
tnree. 

For  every  hearing,  two  shillings  in  the  pound.     To  be  charged 

once  only  in  an  action,  unless  a  new  trial  ordered 
In  all  cases  where  the  defendant  shall  either  personally,  or  by 
his  solicitor  or  agent,  admit  the  claim,  one  half  of  the  fee 
paid  by  the  plaintiff  for  the  hearing  of  the  plaint  shall  be 
returned     o    the    plaintiff    by   the    registrar   of  the   Court, 
although  the  Court  may  have  been  required  to  decide  upon  the 
terms  and  conditions  upon  which  the  claim  is  to  be  paid 
An  additional  hearing  fee  shall  be  taken  for  every  new  trial 
No  fee  shall  be  payable  for  hearing  any  application  for  a  new 

trial,  or  to  set  aside  j^roceedino-s. 
For  issuing  every  warrant,  eight°eenpence  in  the  pound 
In  plamts  for  the  recovery  of   tenements  when  the  term  has 
expired  or  been  determined  by  notice,  all  poundage,  except  as 
aforesaid,  shall  be  estimated  on  the  amount  of  the  weekly 
monthly,  quarterly,  half-yearly,  or  yearly  rent  of  the  tene- 
ment, as  such  tenement  shall  have  been  let  by  the  week  or  by 
the  month,  or  for  any  longer  period  ;  and  if  no  rent  shall  have 
been  reserved,  then  on  the  amount  of  the  half-yearly  value  of 
the  tenement,  to  be  fixed  by  the  registrar. 
Where  a  claim  for  rent  or  mesne  profits,  or  both,  is  added  to  a 
plaint  for  the  recovery  of  a  tenement,  an  additional  poundage 
shall  be  taken  on  the  amount  or  amounts  so  claimed,  but 
where  thereby  the  total  amounts  on  which  poundage  would 
betaken  shall  exceed  twenty  pounds,  the  poundage  shaU  be 
estimated  on  twenty  pounds  only. 
In  plaints  for  the  recovery  of    tenements  for  non-payment  of 
rent,  all  poundage,  except  as  aforesaid,  shall  be  estimated  on 
the  amount  of  the  half-yearly  rent  of  the  tenement 
In  every  case  where  the  poundage  cannot  be  estimated  by  any 

rule  m  this  schedule,  it  shall  be  estimated  on  twenty  pounds 
AU  fractions  of  a  pound,  for  the  purpose  of  calculating  pound- 
age,  shall  be  treated  as  an  entii^e  pound. 
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Cii.XXII.s.3. 

Hccovcnj  of 

Premiscn  in 

Coundj  Court 

{Ordiuary 

Actio))). 


Ejectment  in 
County  Court 
where  neither 
Annual  Vahie 
nor  Kent 
exceeds  50/. 


County  Courts 
Act,  1838, 
8.  59. 


50/.  limit— 
Remitter  to 
Hii^h  Court 
for  excess  of 
limit,  or  title 
in  dispute. 


No  increase  of  fees  shall  be  made  by  reason  of  there  being  more 
than  one  plaintiff  or  defendant,  except  as  before  directed, 
where  the  number  of  defendants  exceeds  three. 

(d)   Ordinanj  Action  of  "  Ejedmcnf^  in  Counfij  Courts. 

The  right  to  bring  an  ordinary  action  of  ejectment  in  a  County 
Court  as  distinguished  from  the  action  for  recovery  of  tenements 
(1)  where  held  over  or  (2)  where  rent  unpaid  was  first  given  by  the 
County  Courts  Act,  1867,  s.  11,  where  neither  the  value  of  the  lands 
sought  to  be  recovered  nor  the  rent  payable  in  respect  thereof 
exceeded  20/.  a  year.  The  59th  section  of  the  County  Courts  Act, 
1888  (51  &  52  Yict.  c.  43),  raises  the  limit  from  20A  to  50/.  and 
enacts  that — 

All  actions  of  ejectment,  -vTliero  neither  the  value  of  the  lands,  tene- 
ments, or  hereditaments,  nor  the  rent  payable  in  respect  thereof,  shall 
exceed  the  sum  of  50/.  by  the  year  [i),  may  be  brought  and  prosecuted  in 
the  Court  of  the  district  in  which  the  lands,  tenements,  or  hereditaments 
are  situate;  provided  that  the  defendant  in  any  such  action  of  ejectment, 
or  his  landlord,  may  within  one  month  from  the  day  of  service  of  the 
summons,  apply  to  a  judge  of  the  High  Court  at  Chambers  for  a  sum- 
mons to  the  jilaintifi:  to  show  cause  why  such  action  should  not  be  tried 
in  the  High  Court  on  the  ground  that  the  title  to  lands  or  hereditaments 
of  greater  annual  value  than  50/.  would  be  affected  by  the  decision  in 
such  action  ;  and  on  the  hearing  of  such  summons,  the  judge  of  the  High 
Court,  if  satisfied  that  the  title  to  other  lands  would  be  so  affected,  may 
order  such  action  to  be  tried  in  the  High  Court,  and  thereupon  all  pro- 
ceedings in  the  Court  in  such  action  shall  be  discontinued. 


Notice,  under 
Conveyancing 
Act,  before 
proceeding  for 
Forfeiture. 


Appeal  in 
Ejectment. 

Meaning  of 
"Rent  Pay- 
able" and 
"  Annual 
Value." 


If  the  action  be  for  a  forfeiture  caused  otherwise  than  by  non- 
payment of  rent,  or  certain  other  causes,  it  must  be  preceded  by  the 
notice  under  sect.  14  of  the  Conveyancing  Act  already  set  out  with 
the  excepted  cases  (ante,  p.  368),  but  the  County  Court  has  no  power 
to  grant  relief  against  forfeiture  under  that  Act,  and  if  the  parties  do 
not  come  to  terms  the  tenant  will  not  be  able  to  obtain  relief  in  the 
landlord's  action  in  the  County  Court,  but  must  bring  an  independent 
action  of  his  own  in  the  High  Court. 

By  sect.  120  of  the  County  Courts  Act,  1888  (ante,  p.  894),  there 
appears  to  be  an  appeal  by  right  in  all  actions  of  ejectment. 

The  "  rent  payable  "  means  as  betw'een  the  litigant  parties,  and  not 
any  rent  that  may  be  paid  by  a  sub-lessee  (/.•) ,  though,  if  the  latter 
rent  exceeds  50/.,  that  would  be  strong  prima  facie  evidence  that  the 


(i)  Wliether  any  fine  or  premium  shall 
have  been  paid  or  not ;  but  any  such  fine 
or  premium  may  tend  to  show  that  the 
annual  value  for  the  time  being  exceeds 


20/. 

{k)  B)-oim  V.  Cocking,  L.  E.,  3  Q.   B. 
672  :  37  L,  J.,  Q.  B.  250. 
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annual  value  exceeds  50/.     The  "annual  value"  means  tlie  actual  Ch.XXII.s.3. 
marketable  value   per  annum;  and  of  this  the  rent  at  which  the     liecorenj of 

^  '  _  _  _         1  remises  m 

property  would  let  from  year  to  year  to  a  suitable  tenant  is  a  fair    Counti/  Court 
criterion  (/).      The   annual   value   means   the   annual   value  of   the       Action). 


property  itself,  and  not  of  the  interest  therein  of  either  of  the  parties ; 
so  that  if  a  ground-rent  be  payable  thereout  to  a  superior  landlord, 
such  ground- rent  must  not  be  taken  into  consideration,  or  deducted 
in  estimating  the  annual  value  of  the  property  {I).  It  is  to  be 
observed,  that  neither  the  annual  value  nor  the  annual  rent  may 
exceed  50/.,  otherwise  the  County  Court  will  have  no  jurisdiction 
under  this  Act. 

The  Rules,   Orders,  and  Forms,  of  proceedings  in  the  County  County  Court 
Courts  which  are   now  (July,  1902)  in  force,  are   the  consolidated  -^"^®^' 
"  County  Court  Eules,  1889  "  (which  followed  upon  the  consolidating 
County  Courts  Act,  1888),  as  amended  by  subsequent  Eules. 

By  County  Com-t  Rides,  Ord.  V.  r.  3 —  Ord.  V.  r.  3. 

"Where  an  action  can  be  brought  to  recover  possession  of  a  tenement  Action  to 
under  the  provisions  of  sects.  138  and  139  of  the  Act  [e'.e.,  the  County  recover 
Courts  Act,  1888,  ante,  p.  883  and  p.  890],  no  action  shall  be  brought  T^^e°^e^<^^- 
under  sect.  59  of  the  same  Act.      Actions   brought  imder   the  former 
sections  shall  be  distinguished  as  actions  for  the  recovery  of  possession, 
and  actions  under  the  last  section  shall  be  distinguished  as  actions  for  the 
recovery  of  land. 

The  effect  of  the  above  rule  seems  to  be,  that  the  ordinary  action  In  what 

of  ejectment  cannot  be  maintained  in  the  County  Court  by  a  land-  Cases  ordi- 

lord  against  a  tenant,  except  when  the  following  circumstances  concur,  ^flif  Action 
1      -NT  -ii         ii  1  p     1  1  -y  '^^  Ejectment 

VIZ.  : — 1,  Neither  the  value  of  the  property  nor  the  rent  payable  in  maybe 
respect  thereof  exceed  50/.  by  the  year  (ante,  p.  884).  2.  It  must  cw^  Court 
not  be  a  case  of  "  holding  over  "  after  the  term  has  expired,  or  been 
determined  by  a  legal  notice  to  quit,  given  by  either  party ;  unless, 
indeed,  there  was  a  fine  or  premium  paid  for  the  lease  (ante,  p.  883). 
3.  It  must  not  be  for  non-payment  of  rent  (ante,  p.  890),  whether  a 
fine  or  premium  was  paid  for  the  lease  or  not. 

In  these  excepted  cases,  the  landlord  must  follow  the  special 
procedure  marked  out  by  sects.  138  and  139  of  the  Act  of  1888 
(ante,  pp.  883,  890). 

To  return  to  the  ordinary  action  under  sect.  59  of  the  Act  of  1888.  Joinder  of 
—By  Ord.  III.  r.  la  of  the  County  Court  Rules,  it  is  provided  that  ^^''"''^• 
all  persons  may  be  joined  in  one  action  as  plaintiffs  in  whom  any  right 
to  relief  in  respect  of  or  arising  out  of  the  same  transaction  is 
alleged  to  exist,  whether  jointly,  severally  or  in  the  alternative, 
where,  if  such  persons  brought  separate  actions,  any  common  question 
of  law  or  fact  would  arise. 

(/)  Elston  V.  Rose,  L.  R.,  4  Q.  B.  4  ;  He  Hchionf,  38  L.  J.,  Q.  E.  6. 

l.t.  57 
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CH.xxir.3.3. 

Rccoveri/  of 

Premises  in 

Counttf  Court 

{Ordinary 

Action). 

Of  Causes  of 
Action. 

Joinder  of 
othei-  Causes 
of  Action. 


Description  of 
Property, 


Delivery  of 
Summons  to 
BaiUfif. 


Sei'vice  in 
case  of  Vacant 
Possession. 


Appcnrance 
by  Person  not 
Summoned. 


Bj  Ord.  IV.  r.  1,  "No  cause  of  action  shall,  unless  by  leave  of 
the  judge  or  registrar,  ho  joined  with  an  action  for  the  recovery  of 
land,  except  claims  in  respect  of  mesne  profits,  or  arrears  of  rent  or 
double  value  in  respect  of  the  premises  claimed  or  any  part  thereof, 
or  damages  for  breacli  of  any  contract  under  which  the  same  or  any 
pai't  thereof  are  held,  or  for  any  wrong  or  injury  to  the  premises 
claimed."  And  by  Rule  7  of  the  same  Order,  "If  at  any  time  it 
appears,  or  is  made  to  appear,  to  the  judge  that  any  causes  of  action 
united  or  claims  joined  in  any  action  cannot  be  conveniently  tried 
and  disposed  of  together,  he  may  order  separate  trials,  or  may  exclude 
any  such  cause  of  action  or  claim,  and  may  order  the  proceedings  to 
be  amended  accordingly,  and  may  make  such  order  as  to  costs  as  may 
be  just." 

By  Ord.  YI.  r.  4,  "  In  aU  actions  for  the  recovery  of  land,  the 
particulars  shall  contain  a  full  description  of  the  property  sought 
to  be  recovered  and  of  the  annual  value  thereof,  and  of  the  rent,  if 
there  be  any,  fixed  or  paid  in  respect  thereof." 

By  Ord.  VII.  r.  7,  "  The  summons  in  an  action  brought  under 
sect.  59  of  the  Act  to  recover  lands,  shall  be  delivered  to  the  bailiff 
forty  clear  days  at  least  before  the  return-day,  and  shall  be  served 
thirty-five  clear  days  before  the  return-day  thereof"  {m). 

This  provision  as  to  time  is  obligatory. 

By  Rule  21  of  the  same  Order,  "  Service  of  a  summons  In  an 
action  to  recover  land  may,  in  case  of  vacant  possession,  be  made 
by  posting  a  copy  of  the  summons  upon  the  door  of  the  dwelling- 
house  or  other  conspicuous  part  of  the  property." 

By  Ord.  X.  r.  4,  "  In  actions  for  the  recovery  of  land,  any  person 
not  named  as  a  defendant  in  the  summons  may,  by  leave  of  the 
judge  or  registrar,  bo  allowed  to  appear  and  defend  on  filing  twelve 
clear  days  before  the  return-day  an  affidavit,  together  with  as  many 
copies  thereof  as  there  are  plaintiffs  and  defendants,  showing  that 
he  is  in  possession  either  by  himself  or  his  tenant  of  the  property 
or  some  part  thereof  mentioned  in  the  particulars  (such  part  being 
described  in  the  affidavit  with  reasonable  certainty),  and  upon  such 
affidavit  being  filed,  the  registrar  shall  enter  the  name,  address,  and 
description  of  the  person  filing  the  same  in  the  plaint  book  as  a 
defendant  in  addition  to  the  name  of  every  person  originall}''  made 
defendant ;  and  shall  ten  clear  days  before  the  return-day  give  notice, 
according  to  the  form  in  the  Appendix,  by  post  or  otherwise,  to  the 
plaintiffs  and  tlie  original  defendants,  that  the  person  filing  the 
affidavit  has  filed  the  same,  and  will  appear  and  defend  at  the  trial  of 
the  action,  annexing  to  each  notice  a  copy  of  the  affidavit.     In  all 


(»()  This  rule  was  suggested  by  Barker  v.  Palmer,  L.  R.,  8  Q.  IB.  D.  9. 
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subsequent  proceedings  in  the  action,  the  person  idling  the  affidavit  Ch.XXII.s.3. 
shall  be  named  as  a  defendant."  Recovery  of 

JO  J  Rule  5  of  the  same  Order,  "  In  actions  for  the  recovery  oi   Count!/  Court 
land,  any  defendant  may  twelve  clear  days  before  the  return-day      Action)^ 
file  with  the  registrar  a  notice  in  ^\Titing,  according  to  the  form  in  Li^^^j^of 
the  Appendix,  signed  by  himself  or  his  solicitor,  that  he  intends  to  Defeuce  to 
limit  his  defence  to  a  part  only  of  the  property  mentioned  in  the  Property, 
particulars,    describing    that    part   in    such   notice   with   reasonable  Form  218. 
certainty,  and  the  registrar  shall  ten  clear  days  before  the  return-day 
send  the  same  by  post  to  the  plaintiff." 

A  defendant  may  rely  on  any  equitable  ground  of  defence  against  Equitable 
the  plaintiff's  claim,  in  which  case  he  must,  five  clear  days  before  ^^f^nce. 
the  return-day,  file  a  statement  of  the  grounds  he  so  relies  on,  setting  claim, 
forth  each  of  the  grounds  of  equitable  defence  separately  {)i)  ;  or  he 
may  make  any  counterclaim  against  the  plaintiff,  in  which  case  also 
he  must  file  a  concise  statement  of  the  counterclaim  five  clear  days 
before  the  return-day  (o). 

The  discontinuance  of  the  action  by  the  plaintiff  is  provided  for  by  Discontimi- 
Orel.  IX.  r.  1.    ^  "    1X°„'. 

It  was  held,  in  Bimll  v.  Williamson  (p),  that  the  pendency  of  an  For  same 
ejectment  in  one  of  the  superior  Courts  was  not  a  bar  to  the  plaintiff's  Court  ^^  °*^'^'' 
proceeding  in  the  County  Court,  under  the  repealed  County  Comets 
Act,  1856,  for  recovery  of  possession.  But  now,  by  Ord.  XXII. 
r.  9,  "  where  at  the  trial  it  shall  appear  that  an  action  for  the  same 
cause,  at  the  suit  of  the  same  plaintiff,  is  pending  in  any  other  Court 
of  record,  the  Court  shall  order  the  trial  to  stand  adjourned  to  a 
certain  day,  and  unless  before  such  day  the  action  in  such  other  Coiu-t 
shall  have  been  discontinued,  the  action  shall  be  struck  out." 

By  Rule  6  of  Ord.  IX.,  "Any  defendant  in  an  action  to  recover  Confession  of 
lands  may,  at  any  time  before  the  return-day,  confess  the  action,  as  to  Defendant, 
the  whole  or  any  part  of  the  lands,  by  signing,  in  the  presence  of  any 
registrar  or  of  one  of  his  clerks  or  of  a  solicitor,  and  attested  by  the 
person  in  whose  presence  it  is  signed,  an  admission  of  the  title  of  the 
plaintiff  to  the  lands  or  to  the  said  part  thereof,  and  of  his  right  to 
the  possession  thereof ;  and  the  registrar  shall  upon  the  receipt  of  such 
admission,  forthwith  give  notice  thereof  by  post  to  the  plaintiff,  and 
the  judge  may,  on  the  return-day,  upon  proof  of  the  signature  of 
the  defendant  to  such  admission  by  affidavit  or  otherwise,  in  case  the 
same  is  not  attested  by  the  registrar  or  clerk,  and  without  any  further 
proof  of  the  plaintiff's  title  (if  no  defendant  other  than  the  defendant 

(«)  Ord.  X.  rr.  10,  19.  131  ;  7  H.  &  N.  391.     The  power  to  mate 

M  n   1    T        in  rules  "  for  regulating  the  practice  "  of  the 

[0)  ura.  A.,  r.  lU.  County  Courts  is  derived  from  the  County 

{p)  BissiU  V.  JFiIU"mson,  31  L.  J.,  Ex.  Courts  Act,  1888,  n.  164. 

57(2) 
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Defendant. 
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signing  such  admission  defends  for  the  said  lands  or  the  said  part 
thereof),  give  judgment  for  the  plaintiff  for  tlie  recovery  of  possession 
and  for  costs.  Provided,  that  if  the  plaintiff  receive  notice  of  such 
admission  before  the  return-day,  he  shall  not  he  entitled  as  against 
any  defendant  signing  to  any  costs  incurred  subsequently  to  the 
receipt  of  such  notice,  except  the  costs  of  attending  the  Court  on  the 
return-day,  unless  the  Court  shall  otherwise  order.  Provided  also, 
that  where  the  admission  is  not  signed  by  all  the  defendants  defend- 
ing for  the  said  lands  or  the  said  part  thereof  the  trial  shall  proceed 
against  all  the  defendants  who  shall  not  have  signed  as  if  no  admission 
had  been  signed." 

By  Ord.  XXII.  r.  3,  "Actions  for  the  recovery  of  land  or  tene- 
ments   may,  at  the  instance  of  either  party,  be  tried  by  a 

jury." 

By  Ord.  XXIII.  r.  10,  "Where  in  an  action  to  recover  land  or 
damages  in  respect  of  any  right  relating  to  land,  the  title  of  the 
plaintiff  shall  appear  to  have  existed,  as  alleged  in  the  summons  at 
the  time  of  entry  of  the  plaint,  but  to  have  expired  before  the  return- 
day,  the  plaintiff  shall  be  entitled  to  judgment  according  to  the  fact 
that  he  was  so  entitled,  and  for  his  costs  of  the  action,  unless  the 
judge  shall  otherwise  order."  By  Eule  46  of  Ord.  XXV.,  where  in 
a  similar  action  "  judgment  is  given  for  the  plaintiff,  execution  may 
issue  upon  a  day  to  be  named  in  the  judgment,  and  if  no  day  be 
named  then  it  may  issue  after  the  expiration  of  fourteen  clear  days 
from  the  day  on  which  judgment  shall  have  been  given."  By 
Rule  47,  where  "  judgment  has  Ijeen  obtained  for  tlie  recovery  of 
possession  and  costs,  there  may  be  either  one  warrant  or  separate 
warrants  of  execution  for  the  recovery  of  possession,  and  for  the  costs, 
at  the  election  of  the  plaintiff."  And  by  Rule  48,  where  "  judg- 
ment is  given  for  the  defendants  or  any  of  them  with  costs,  execu- 
tions may  issue  for  the  costs  upon  a  day  to  be  named  in  the 
judgment,  and  if  no  day  be  named  then  it  may  issue  after  the  expira- 
tion of  fourteen  clear  days  from  the  day  on  which  judgment  shall 
have  been  given." 

By  Ord.  XXV.  r.  45,  a  judgment  or  order  for  the  recovery  of  land 
or  for  the  delivery  of  possession,  whether  made  in  an  action  of 
ejectment  or  in  any  other  action  or  matter,  may  be  enforced  by 
wan-ant  of  possession,  and  by  Rule  49  of  the  same  Order,  "  when 
an  order  is  made  for  the  recovery  or  for  the  delivery  of  possession  of 
land  to  any  person,  the  warrant  of  possession  shall  not  be  issued  by 
the  registrar  without  evidence  by  affidavit  of  service  of  the  order  and 
disobedience  thereto." 
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Costs  are  in  the  discretion  of  the  Com-t,  but  abide  the  event  in  Ch.XXII.s.3. 
default  of  any  special  direction,  bj  virtue  of  sect.  113  of  the  County     Recover xj  of 

Courts  Act,  1888.  CmnUj'court 

Costs  are  taxed  as  in  other  actions  where  title  comes  in  question.      ^^Ictioli)^ 
On  this   point   reference   should   be   made   to    the   Annual   County  '^^^ 
Court  Practice,  but  it   may  be  mentioned  here  that  the  judge  may  Taxation  of 
make  special  allowances  in  addition  to  or  in  substitution  for  those  ^°^^f- 
to  which  the  party  would  be  otherwise  entitled  for  preparation  of  l^Wnces. 
minutes  of  fact  or  argument  when  a  solicitor  conducts  a  case  without 
counsel,  for  counsel's  fees  where  there  is  no  local  bar  in  or  within  twenty  Counsel's 
miles  of  the  Court  town  (if   the  Court   be   not  within  a  radius  of  ^'^^^• 
twenty-five  miles    from  Charing    Cross),  and    for    counsel's  fee  for 
interrogatories,  &c.  {q). 

Except  in  so  far  as  is  specially  directed  by  the  above  rules,  actions 
of  ejectment  in  the  County  Courts  will  follow  the  ordinary  rules  in 
other  actions  in  these  Courts. 


Sect.  4. — Proceedings  before  Justices. 

(a)  Recovery  of  Small  Tenements  icrongfullij  held  over. 

The  Small  Tenements  Recovery  Act,  1838  (1  &  2  Yict.  c.  74),  s.  1,  i  &  2  Vict, 
enacts,  that  if  the  term  be  for  not  more  than  seven  years  and  the  rent  ^^,  '  ^^'rr, ' 

"^  where  Term 

be  not  more  than  20/.,  the  tenant  may  be  summoned  before  justices  not  more  than 
of  the  district  in  which  the  premises  are  situate,  and  if  he  fail  to  RenT'^or^t^" 
appear  before   them   and   show  to  their  satisfaction  why  possession  Rent  not  more 
should  not  be  given,  he  may  be  turned  out  of  possession  by  theii'  Tenant  hold- 
warrant  issued  to  the  constables  of  the  district  and  executed  within  a  J°"  over  miiy 

be  served  with 

period  named  therein,  not  being  less  than  twenty-one  nor  more  than  Notice, 
thirty  days  from  its  date.     The  section  is  as  follows  : — 

[Whereas  it  is  expedient  to  provide  for  the  more  speedy  and  effectual 
recovery  of  the  possession  of  premises  unlawfully  held  over  after  the 
termination  of  the  tenancy  :  Be  it  therefore  enacted  that  from  and  after 
the  passing-  of  this  Act(r)],  when  and  so  soon  as  the  term  or  interest  of 
the  tenant  of  any  house,  land,  or  other  coriioreal  hereditaments  lield  by 
him  at  will,  or  for  any  term  not  exceeding  seven  years,  either  without  being 
liable  to  the  payment  of  any  rent,  or  at  a  rent  not  exceeding  the  rate  of 
tiventy  pounds  a  year,  and  upon  which  no  fine  shall  have  been  reserved  or 
made  payable,  shall  have  ended,  or  shall  have  been  duly  determined  by  a 
legal  notice  to  quit  or  otherwise,  and  such  tenant,  or  (if  such  tenant  do 
not  actually  occupy  the  premises,  or  only  occupy  a  part  thereof)  any 
person  by  whom  the  same  or  any  part  thereof  shall  be  then  actually 

{q)  See  Annual  County  Court  Practice  (r)  Words    in  brackets    repealed,    and 

for  1902,  at  pp.  313,  448.  omitted  from  the  Statutes  Revised, 
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Ch.XXII.s.4. 

liccorcry  of 

JV  finises 

before  Justices 

(^Holding  over). 


Proof  of 
Landlord's 
Claim  befon 
Justices. 


Proof  of 
Service  of 
Notice,  &c. 


Warrant  of 
Justices. 


No  Entry  on 
Sunday,  ifcc. 


Rent,  Con- 
tract to  pay 
Eatcs  and 
Taxes  is  not 
equivalent  to. 


occupied,  shall  noglect  or  refuse  to  quit  and  deliver  up  possession  of  the 
promises,  or  of  such  part  thereof  respectively,  it  shall  be  lawful  for  the 
landlord  (s)  of  the  said  premises,  or  his  agent  (^),  to  cause  the  person  so 
neglecting  or  refusing  to  quit  and  deliver  up  possession  to  he  served  (in 
the  manner  hereinafter  mentioned)  with  a  written  notice,  in  the  form  set 
forth  in  the  Schedule  to  this  Act  (?<),  signed  by  the  said  landlord  or  his 
agent,  of  his  intention  to  proceed  to  recover  possession  under  the  authority 
and  according  to  the  mode  prescribed  in  this  Act ;  and  if  the  tenant  or 
occupier  shall  not  thereupon  appear  at  the  time  and  place  appointed,  and 
show  to  the  satisfaction  of  the  justices  hereinafter  mentioned,  reasonable 
cause  why  possession  should  not  be  given  under  the  provisions  of  this  Act, 
and  shall  still  neglect  or  refuse  to  deliver  up  possession  of  the  premises, 
or  of  such  part  thereof  of  which  he  is  then  in  possession,  to  the  said 
landlord  or  his  agent,  it  shall  be  lawful  for  such  landlord  or  his  agent  to 
give  to  such  justice  (a-)  proof  of  the  holding  and  of  the  end  or  other 
determination  of  the  tenancy,  with  the  time  or  manner  thereof,  and  where 
the  title  of  the  landlord  has  accrued  since  the  letting  of  the  premises,  the 
right  by  which  he  claims  the  possession ;  and  upon  proof  of  service  of  the 
notice,  and  of  the  neglect  or  refusal  of  the  tenant  or  occupier,  as  the  case 
may  be,  it  shall  be  lawful  for  the  justices  acting  for  the  district,  division, 
or  place  within  which  the  said  premises  or  any  part  thereof  shall  be 
situate,  in  petty  sessions  assembled,  or  any  two  of  them,  to  issue  a 
warrant  under  their  hands  and  seals  to  the  constables  and  peace  officers 
of  the  district  (y),  division,  or  place  within  which  the  said  premises  or  any 
part  thereof  shall  be  situate,  commanding  them,  within  a  period  to  be 
therein  named,  not  less  than  21  nor  more  than  30  clear  days  from  the 
date  of  such  warrant,  to  enter  (by  force  if  needful)  into  the  premises,  and 
give  possession  of  the  same  to  such  landlord  or  agent :  jirovided  always, 
that  entry  upon  any  such  warrant  shall  not  be  made  on  a  Sunday,  Good 
Friday,  or  Christmas  Day,  or  at  any  time  except  between  the  hours  of 
nine  in  the  morning  and  four  in  the  afternoon :  provided  also,  that 
nothing  herein  contained  shall  be  deemed  to  protect  any  person,  on  whose 
application  and  to  whom  any  such  warrant  shall  be  granted,  from  any 
action  which  may  be  brought  against  him  by  any  such  tenant  or  occupier, 
for  or  in  respect  of  such  entry  and  taking  possession,  where  such  person 
had  not  at  the  time  of  granting  the  same  lawful  right  to  the  possession 
of  the  said  premises ;  provided  also,  that  nothing  herein  contained  shall 
affect  any  rights  to  which  any  person  may  be  entitled  as  outgoing  tenant, 
by  the  custom  of  the  country  or  otherwise. 

A  mere  contract  to  pay  rates  and  taxes  in  consideration  of  the 
occupation  is  not  a  contract  for  rent,  so  that  where  the  tenant  paid 


i-s)  I.e.  by  sect.  7,  the  person  entitled  to 
the  immediate  reversion  of  the  premises, 
or  in  the  case  of  joint  tenants,  tenants  in 
common  or  coparceners,  any  one  of  them. 

(/)  I.e.  by  sect.  7.  "any  person  usually 
employed  by  the  landlord"  in  the  letting  of 
the  premises  or  in  the  collection  of  the 
rents  thereof  or  specially  authorized  to  act 
in  the  particular  matter  by  writing  under 
the  hand  of  "  the  landlord. 

{i()  See  Form,  Appendix  C,  Sect.    12  ; 


and  note  that  by  the  form  of  complaint 
(Appendix  E.,  Sect.  4)  a  duplicate  of  the 
notice  is  to  be  annexed  to  the  complaint. 
And  see  Belaney  v.  Fox,  1  C.  B.,  N.  S. 
16G  ;  2  Id.  7G8  ;  26  L.  J.,  C.  P.  5,  248. 

(.r)  "Justices"  is  printed  "justice" 
in  the  Statutes  Revised,  aj^parently  by  a 
clerical  eiTor. 

{y)  Jones  v.  Chapman,  14  M.  &  W.  124  ; 
2  D.  &  L.  907. 
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more  than  20/.  in  pursuance  of  such  a  contract,  it  was  held  that  he  Ch.XXII.s.4. 

was  within  the  Act  (z).  Recovery  of 

.....  •  -I  Fremises 

There  is  no  jurisdiction  to  make  an  order  for  a  warrant  to  issue,  but  before  Justices 
to  be  suspended  for  ten  days,  with  an  intimation  that  it  woukl  issue  — oj^^«£oic^ 
if  the  tenant  did  not  go  out  within  ten  days  :  such  an  order  is  in 
conflict  with  the  direction  of  the  Act  that  the  warrant  is  not  to  be 
enforced  within  less  than  ten  days  {a) . 

The  issue  of  the  warrant  does  not  cause  the  possession  of  the  party  Common  Law 
holding  over  to  be  protected  during  the  twenty-one  days  or  other  j^e^enter 
period  of  its  currency,  and  the  landlord's  right  at  common  law  to  unaffected, 
resume   possession   at   the   end   of   the  tenancy    (provided   that  no  '^'^"^^  ^'  ^°^'^y- 
forcible  entry  is  effected)  is  unaffected  by  the  statute  [h) . 

The  service  on  the  tenant  of  the  notice  of  application  to  the  justices  Service  on 
is  regulated  by  sect.  2  as  follows  :—  Nou^e^o? 

C-,     -,  .         r>  !•••  Ill  1  ii'A  1       application 

buen  notice  of  application  intended  to  be  made  under  this  Act  may  be  to  Justices. 

served  either  personally  or  by  leaving  the  same  with  some  person  being  gect.  2. 
in  and  apparently  residing-  at  the  place  of  abode  of  the  persons  so  holding 
over  as  aforesaid ;  and  the  person  serving  the  same  shall  read  over  the 
same  to  the  person  served,  or  with  whom  the  same  shall  be  left  as  afore- 
said, and  explain  the  purport  and  intent  thereof :  provided,  that  if  the 
person  so  holding  over  cannot  be  found,  and  the  place  of  abode  of  such 
person  shall  either  not  be  known,  or  admission  thereto  cannot  be  obtained  Vacant 
for  serving  such  summons,  the  posting  up  of  the  said  summons  on  some  Possession, 
conspicuous  part  of  the  premises  so  held  over  shall  be  deemed  to  be  good 
service  upon  such  person. 

By  sect.  3,  any  person  obtaining  a  warrant  under  the  Act  without 
having,  at  the  time  of  granting  the  same,  lawful  right  to  the  posses- 
sion of  the  premises,  is  to  be  deemed  a  trespasser,  though  no  entry  be 
made,  and  execution  of  the  warrant  may  be  stayed  upon  the  tenant 
becoming  bound  with  two  sm-eties  to  sue  for  trespass  the  person  to 
whom  the  warrant  was  granted  until  judgment  shall  have  been  given 
in  such  action  of  trespass. 

The   protection  of   the  justices  issuing  the  wari'ant,  and  of  the  Protection  of 
constables  executing  it,  in    cases  where  the  landlord  had  right  to  Constables 
possession,  and  the  protection  of  a  landlord  having  right  to  posses-  and  Landlord, 
sion,  but  committing  some  irregularity  in  the  course  of  the  proceeding, 
is  provided  for  as  follows,  by  sects.  5  and  6  : — 

5.  It  shall  not  be  lawful  to  bring  any  action  or  prosecution  against  the  Action 
said  justices  by  whom  such  warrant  as  aforesaid  shall  have  been  issued,  a_gainst  Jus- 
or  against  an}-  constable  or  peace  officer  by  whom  such  warrant  may  be  gtaKLes'barred. 
executed,  for  issuing  such  warrant  or  executing  the  same  respectively,  by 

(r)  mchmoml  Borough  Jiistkci,  In  re,  10  [h]  Jams  v.  Foley,  [1891]  1  Q.  B.  730  ; 

T.  L.  R.  68.  60  L.  J.,  Q.  B.  464  ;  64  L.  T.  638  ;  39 

(«)  Reg.  V.  Hopkins,  64  J.  P.  651.  W.  R.  510. 
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reason  that  the  person  on  whoso  application  the  same  shall  be  granted  had 
not  lawful  right  to  the  possession  of  the  premises. 

6.  Where  the  landlord  at  the  time  of  applying  for  such  warrant  as 
aforesaid  had  lawful  right  to  the  possession  of  the  premises,  or  of  the 
j')art  thereof  so  held  over  as  aforesaid,  neither  the  said  landlord  nor  his 
agent,  nor  any  other  person  acting  in  his  behalf,  shall  be  deemed  to  be  a 
trespasser  by  reason  merely  of  any  irregularity  or  informality  in  the  mode 
of  proceeding  for  obtaining  possession  under  the  authority  of  this  Act ;  but 
the  party  aggrieved  may,  if  he  think  fit,  bring  an  action  on  the  case  for 
such  irregularity  or  informality,  in  which  the  damage  alleged  to  be  sus- 
tained thereby  shall  be  specially  laid,  and  may  recover  full  satisfaction 
for  such  special  damage,  with  costs  of  suit :  provided,  that  if  the  sjiecial 
damage  so  laid  be  not  proved,  the  defendant  shall  be  entitled  to  a 
verdict,  and  that,  if  proved,  but  assessed  by  the  jury  at  any  sum  not 
exceeding  five  shillings,  the  plaintiff  shall  recover  no  more  costs  than 
damages,  unless  the  judge  before  whom  the  trial  shall  have  been  held 
shall  certify  upon  the  back  of  the  record  that  in  his  ojiinion  full  costs 
ought  to  be  allowed  (c). 


Duplicate  of 
Notice  to  be 
annexed  to 
Complaint. 


Summary 
Remedy 
against 
School- 
masters, S:c. 


For  the  notice  under  the  Act,  see  Appendix  C,  Sect.  12,  post,  and 
for  tlie  complaint  before  justices — to  w/iick  a  dnpUcate  of  the  notice 
is  directed,  hy  the  form  of  complaint,  to  he  annexed — and  the  Warrant 
of  Possession,  see  Appendix  E.,  Sect.  4,  post. 

The  jurisdiction  of  justices  under  this  Act  is  not  ousted  by  the 
defendant  bona  fide  setting  up  the  title  of  a  third  person  {d).  The 
justices  should  hear  and  determine  any  such  question. 

A  similar  summary  remedy  is  given  to  the  guardians  of  the  poor 
of  any  union  or  parish  with  respect  to  lands  vested  in  them  or  under 
their  management  or  control  {e),  and  to  the  valuer  under  inclosure 
Acts,  in  respect  of  encroachments  and  recent  inclostu-es  of  land 
subject  to  the  provisions  of  those  Acts  (/).  Also  against  school- 
masters, &c.,  who  wrongfully  hold  over,  after  removal  from  their 
office  (//)  ;  also  to  the  Secretary  of  State  for  War  (//). 


59  Geo.  3, 
c.  12,  s.  24. 
Summons 
before  Jus- 
tices of  per- 
mitted 
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(b)  Recover ij  of  Tariali  Property. 

The  Poor  Relief  Act,  1819  {i)  (59  Geo.  3,  c.  12),  s.  24,  enacts  that 
if  any  person,  who  shall  have  been  permitted  to  occupy  any  dwelling 
belonging  to  or  provided  by  or  at  the  charge  of  any  parish  for  the 
habitation  of  the  poor  thereof,  or  who  shall  have  unlawfully  intruded 
himself  into  any  such  dwelling,  or  in  any  house,  tenement,  or  here- 
ditament belonging  to  such  parish,  shall  not  deliver  up  the  possession 


{(•)  Compare  sect.  145  of  County  Courts 
Act,  1838,  p.  893,  supra. 

[d)  Mecs  V.  Baii^s,  4  C.  B.,  N.  S.  56. 

(c)  5  &  6  AVill.  4,  0.  69,  s.  5. 

(/)  15    &    16  Vict.    c.    79,  s.    13  ;  see 


C'hifcote  V.  Youldon,  29  L.  J.,  M.  C.  197. 

ig)  23  &  24  Vict.  c.  136,  s.  13. 

(A)  22  Vict.  c.  12,  s.  5. 

(i)  See  this  Act,  Chitty's  Statutes,  tit. 
Poor. 
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thereof  to  the  churchwardens  and  overseers  of  the  poor  of  any  such  Ch.XXII.s.4. 
parish,  within  one  month  after  demand  in  writing,  delivered  to  him,     l<-ecover\j  of 

.       '  ,  °  .  Premises 

or  m  his  absence  affixed  on  some  notorious  part  of  the  premises,  any  before  Justices 
two  justices  of  the  peace,  upon  complaint  to  them  bv  one  or  more  of     Property). 
the  churchwardens  and  overseers,  may  summon  him  to  appear  before 
them,  at  a  time  and  place  to  be  appointed  by  them,  and  cause  the 
summons  to  be  delivered  to  him,  or  in  his  absence  to  be  affixed  on 
the  premises,  seven  days  at  the  least  before  the  time  appointed  for 
hearing  the  comjjlaint ;  and  such  justices  are  required,  upon  appear- 
ance of  the  defendant,  or  proof  that  such  summons  has  been  delivered 
or  affixed  as  is  thereby  directed,  to  hear  the  complaint,  and  if  they 
shall  find  it  to  be  true,  then  by  warrant  to  cause  possession  of  the  "Warrant  for 
premises  to  be  delivered  to  the  chm^chwardens  and  overseers  or  some  I'ossession. 
of  them. 

The  recovery  of  parish  land  let  and  held  over  is  provided  for  by  59  Geo.  3,_ 
sect.  25  of  the  same  Act  as  follows  : —  '   "'  '  "''■ 

Summons  of 
Termor 
if  any  person,  to  wnom  any  land  appropriated,  purchased,  or  taken  Holding  over. 

under  the  authority  of  this  Act,  for  the  employment  of  the  poor  of  any 
parish,  or  to  whom  any  other  lands  belonging  to  such  parish,  or  to  the 
churchwardens  and  overseers  thereof,  or  to  either  of  them,  shall  have  been 
let  for  his  or  her  own  occupation,  shall  refuse  to  quit  and  to  deliver  up  the 
possession  thereof  to  the  churchwardens  and  overseers  of  the  poor  of  such 
parish,  at  the  expiration  of  the  term  for  which  the  same  shall  have  been 
demised  or  let  to  him  or  her;  or  if  any  person  or  persons  shall  unlawfully 
enter  upon,  or  take  or  hold  possession  of  any  such  land,  or  any  other  land 
or  hereditaments  belonging  to  such  j)arish,  or  to  the  churchwardens  or 
overseers,  or  to  either  of  them;  it  shall  be  lawful  for  such  eliurchwardens 
and  overseers  of  the  poor,  or  any  of  them,  after  such  notice  and  demand  of 
possession  as  is  by  this  Act  directed  in  the  case  of  parisli  houses,  to  exhibit 
a  complaint  against  the  person  or  persons  in  possession  of  such  land  before 
two  of  his  Majesty's  justices  of  the  peace,  who  are  hereby  authorized  and 
required  to  i^roceed  thereon,  and  to  hear  and  determine  the  matter  thereof, 
and,  if  they  shall  find  and  adjudge  the  same  to  be  true,  to  cause  possession 
of  such  land  to  be  delivered  to  the  churchwardens  and  overseers  of  the 
poor,  or  some  of  them,  in  such  and  the  like  course  and  manner  as  are  by 
this  Act  directed  with  regard  to  parish  houses. 

Upon  an  information  and  complaint,  under  sect.  24,  by  parish  Jurisdiction 
officers,  the  justices  are  not  precluded  from  inquiring  into  the  matter  ckim"(^?Tit?' 
and  determining  thereon,  by  reason  of  the  defendant  claimino-  title 
to  the  property  on  behalf  of  himself  or  the  person  by  whom  he  was 
put  into  possession  (/.) . 

If  a  person  "  permitted  to  occupy  "  within  the  terms  of  the  statute  Character  of 
desert  the  premises,  the  parish  officers  may  resiune  possession  as  at  Occupation. 

(A)  Ex  parte  Vaiighan,  L.  R.,  2  Q.  B.  114  ;  36  L.  J.,  M.  C.  17    7  B.  &  S.  902. 
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Cii.XXII.s.4.  common  law,  without  any  notice  to  quit,  or  resort  to  procedure  under 
Jiironr!/  of    j-]^q  statute  (/)  ;  but  where  a  person  has  been  let  into  possession  of  a 

before  Jmticcs  houso  belonging  to  the  parish,  by  the  parish  officers,  as  an  ordinary 
I'ropn-tif).  tenant,  they  cannot  proceed  against  him  to  recover  possession  under 
the  24th  section  of  this  statute  {m). 

Waste  Land.  Waste  land  of  a  parish,  into  the  occupation  of  which  a  person  has 
been  let  under  licence  of  the  majority  of  the  parish  freeholders,  under 
an  agreement  to  pay  rent  to  chm-chwardens  and  overseers  in  aid  of 
the  poor  rates,  is  parish  land,  which  they  may  recover,  under  sect.  24 
of  the  above  Act,  after  notice  and  demand  of  possession ;  and  indeed 
it  appears  possible  that  they  might  in  such  a  case  expel  the  tenant 
without  resorting  to  the  statutory  procedure  {n), 

(c)  Recovery  of  Cottage  AUotinents  (o). 

2  &  3  Will.  4,       By  the  Allotments  Act,  1832  (2  &  3  Will.  4,  c.  42),  power  is  given 
^-  ^'-  in  parishes  inclosed  under  Acts  of  Parliament,  in  which  allotments 

have  been  made  for  the  benefit  of  the  poor,  for  the  trustees  of  the 
allotments  and  parish  officers  in  vestry  assembled,  to  let  them  in 
small  portions  to  industrious  cottagers. 
Notice  to  Quit       By  sect.  5,  "  if  the  rent  is  in  arrear  for  four  weeks,  or,  if,  at  the 
ArrcTr^o?*^^  end  of  any  year  of  occupation,  it  is  the  opinion  of  the  vestry  that  the 
4  Weeks.         \i\n^  hus  not  been  duly  cultivated,  the  churchwardens  or  overseers,  or 
any  or  either  of  them,  with  the  consent  of  the  vestry,  may  serve  a 
notice  to  quit  upon  the  occupier,  who  shall  deliver  up  possession 
within  one  week  after  notice." 
Summons  of         Recovery  of  possession  is  provided  for  by  sect.  6  as  follows : — 

Tenant  in 

Default,  and         jf  ^^y  person  to  wliom  such  portion  of  laud  as  aforesaid  shall  have 

Posscs'sion^y    been  let,  for  his  or  her  own  occupation,  shall  refuse  to  quit  and  deliver 

Warrant  of       up  possession  thereof  when  thereto  required,  according  to  the  terms  of 

Justices.  ^]jjg  ^f^Q^^  or  if  any  other  person  or  persons  shall  unlawfully  enter  upon, 

or  take  or  hold  possession  of  any  such  land,  it  shall  be  lawful  for  the 

churchwardens  and  overseers  of  the  poor,  or  any  or  either  of  them,  to 

exhibit  a  complaint  against  the  person  so  in  possession  of  such  land  before 

two  of  his  Majesty's  justices  of  the  peace,  who  are  hereby  authorized  and 

required  to  issue  a  summons,  under  their  hands  and  seals,  to  the  person 

against  whom  such  complaint  shall  be  made,  to  appear  before  them  at  a 

time  and  place  appointed  therein  ;  and  such  justices  are  hereby  required 

and  empowered,  upon  the  appearance  of  the  defendant  before  them,  or 

upon  proof  on  oath  that  such  summons  has  been  duly  served  upon  him,  or 

left  at  his  usual  place  of  residence,  or  if  there   should  have  been  any 

difficulty  in  finding  such  usual  place  of  residence,  then  upon  proof  on 

(I)   Wildbor\.Sainfo)ih,  SB.  ScC.  i.  {»)    See,    per    Byles,    J.,    Applcton    v. 

Morraj,  2  F.  &  F.  167. 
[m)  Beg.  Y.Middlesex  JJ.,lJ)ow\.'tQ';  (o)    See   Chitty's    Statutes,  tit.    Allot- 

Jieff.  V.  Bolton,  1  Q.  B.  66.  matt^. 
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oath  of  such  difficulty,  and  that  such  summons  has  been  affixed  on  the  Ch.XXII.s.4, 

door  of  the  parish  church  of  the  said  parish  in  which  such  land  is  situated,  -^^^"l^fj/ 

and  in  any  extra-parochial  place  on  some  public  building  or  other  con-  ^^p^^  justices 
smcuous  place  therein,  to  proceed  to  hear  and  determine  the  matter  of        {Cottage 

•'■  ^  ,./>-.ii,r.-i  nl'l  ,1  ili  A.iiotmc)Hs). 

such  complaint;  and  if  they  shall  find  and  adjudge  the  same  to  be  true,  '__ 

then,  by  warrant  under  their  hands  and  seals,  to  cause  possession  of  the 
land  in  question  to  be  delivered  to  the  churchwardens  and  overseers  of  the 
poor,  or  to  some  of  them. 

By  sect.  11,  the  powers  and  provisions  of  the  Act,  so  far  as 
applicable,  may  be  applied  where  inclosures  are  made  under  the 
Poor  Belief  Act,  1831  (1  &  2  Will.  4,  c.  42),  by  which  the  powers  of 
the  Poor  Relief  Act,  1819  (59  Geo.  3,  c.  12),  for  taking  land  for  the 
benefit  of  the  poor  are  extended,  or  where  land  shall  in  any  other 
manner  be  found  appropriated  for  the  general  benefit  of  the  poor  of 
any  parish. 

By  the  Inclosure  Act,  1845  (8  &  9  Yict.  c.  118),  power  is  given  8  &  9  Vict, 
to  the  Inclosure  Commissioners  to  appropriate  a  portion   of  lands  ^;       * 

.      .  J .  Allotment 

inclosed  for  the  pui-pose  of  letting  it  m  gardens,  not  exceeding  one  Gardens 
quarter  of  an  acre  each,  to  the  poor  :  and  by  sect.  110  :—  Zv^A^f!" 

Notice  to 
If  the  rent  reserved  upon  the  letting  of  any  garden  by  the  allotment  Tenant  where 
wardens  shall  at  any  time  be  in  arrear  for  forty  days,  or  if  at  any  time  ^^'^^^ 
during  the  tenancy,  being  not  less  than  three  calendar  months  after  the 
commencement  thereof,  it  shall  appear  to  the  allotment  wardens  that  the 
occupier  of  such  garden  shall  not  have  duly  observed  the  terms  and 
conditions  of  his  tenancy,  or  shall  have  gone  to  reside  more  than  one 
mile  out  of  the  parish,  then  and  in  every  such  case  the  allotment  wardens 
shall  serve  a  notice  upon  such  occupier,  or,  in  case  he  shall  have  gone  to 
reside  out  of  the  parish,  shall  affix  the  same  to  the  door  of  the  church 
of  the  parish,  determining  the  tenancy  at  the  expiration  of  one  month 
after  such  notice  shall  have  been  so  served  or  affixed  ;  and  thereupon 
such  tenancy  shall  be  determined  accordingly  :  provided  always,  that  in 
every  such  case  the  allotment  wardens  or  their  incoming  tenant  shall  pay 
to  the  occupier,  whose  tenancy  shall  have  been  so  determined,  a  fair 
recompense  in  money  for  any  crops  (not  being  crops  prohibited  by  the 
terms  of  such  tenancy)  which  may  be  growing  on  such  garden  at  the  time 
of  such  determination,  and  for  any  manure  left  on  such  garden,  or  any 
benefit  accruing  from  the  manuring  of  such  garden  to  the  wardens  or 
their  incoming  tenant ;  and  the  justices,  to  whom  application  may  be 
made  for  a  warrant  to  give  possession  of  such  garden,  shall  settle  the 
amount  of  such  recompense,  in  case  the  parties  difter  about  the  same,  and 
stay  the  execution  of  such  warrant  until  the  same  shall  have  been  paid  or 
tendered,  or  (in  case  such  occupier  be  absent)  until  the  payment  thereof 
shall  have  been  secured  to  the  satisfaction  of  such  justices. 

By  sect.  Ill,  in  case,  upon  the  determination  of  any  such  tenancy,  Recovery  of 
the  occupier  of   any  such  garden  shall   not   deliver  up   possession  Qar"^^!'^* 
thereof,  or  if  any  other  person  shall  unlawfully  hold  possession  of 
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Distress, 
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enter  Deserted 
Premises. 


Second  View. 


Possession. 


anj  such  garden,  or  of  any  part  of  sucli  allotment,  tlie  allotment 
wardens  may  recover  possession  according  to  the  mode  prescribed 
by  the  Small  Tenements  Recovery  Act,  188S  (1  &  2  Yict.  c.  74) 
(ante,  p.  901),  in  the  same  manner  as  if  the  said  wardens  were 
landlords,  and  the  ovorholding  occupier  or  other  person  a  tenant 
refusing  to  deliver  up  possession  within  the  meaning  of  that  Act. 

Both  the  Allotments  Act,  1832,  and  the  Inclosure  Act,  1845,  were 
amended  by  the  Poor  Allotments  Management  Act,  1873  (36  &  37 
Vict.  c.  19),  which  provides  that  the  allotment  trustees  and  the 
vestry  may  appoint  a  committee  for  the  purpose  of  exercising  their 
powers;  and  sect.  110  of  the  Inclosure  Act,  1845,  is  incorporated 
with  the  Allotments  Extension  Act,  1882  (44  &  45  Yict.  c.  80),  by 
sect.  12  of  that  Act  (j;). 

(d)  Recovery  of  Deserted  Premises. 

The  recovery  of  deserted  premises,  where  a  half-year's  rent  is  in 
arrear  and  there  is  no  sufficient  distress,  is  provided  for  by  sect.  16  of 
tlie  Distress  for  Eent  Act,  1737  (11  Geo.  2,  c.  19),  as  amended  by  the 
Deserted  Tenements  Act,  1817  (57  (xeo.  3,  c.  52),  as  follows: — 

"Whereas  landlords  are  often  great  sufferers  by  tenants  running  away 
in  arrear,  and  not  only  suffering  the  demised  premises  to  lie  uncultivated 
^\  ithout  any  distress  thereon,  whereby  their  landlords  or  lessors  might  be 
satisfied  for  the  rent-arrear,  but  also  refusing  to  deliver  up  the  possession 
of  the  demised  premises,  whereby  the  landlords  are  put  to  the  expense  and 
delay  of  recovering  in  ejectment:  Be  it  further  enacted,  that  if  any  tenant 
holding  any  lands,  tenements,  or  hereditaments,  at  a  rack-rent,  or,  where 
the  rent  reserved  shall  be  full  three-foiu'ths  of  the  yearly  value  of  the 
demised  premises,  who  shall  be  in  arrear  for  one  year's  rent  [extended  by 
Deserted  Tenements  Act,  1817,  to  one  half-year's  rent],  shall  desert  the 
demised  premises,  and  leave  the  same  uncultivated  or  unoccupied  (y),  so  as 
no  sufficient  distress  can  be  had  to  countervail  the  arrears  of  rent,  it  shall 
and  may  be  lawful  to  and  for  two  or  more  justices  of  the  peace  of  the 
county,  riding,  division,  or  place  (having  no  interest  in  the  demised 
premises),  at  the  request  of  the  lessor  or  landlord,  lessors  or  landlords,  or 
his,  her,  or  their  bailiff  or  receiver,  to  go  upon  and  view  the  same,  and  to 
allix  or  cause  to  be  affixed  on  the  most  notorious  part  of  the  premises, 
notice  in  writing  what  day  (at  the  distance  of  14  days  at  least  (r))  they 
will  return  to  take  a  second  view  thereof  ;  and  if  upon  such  second  view 
the  tenant,  or  some  person  on  his  or  her  behalf,  shall  not  appear  and  j)ay 
the  rent  in  arrear,  or  there  shall  not  be  sufficient  distress  upon  the  pre- 
mises, then  the  said  justices  may  put  the  landlord  or  landlords,  lessor  or 
lessors,  into  the  possession  of  the  said  demised  premises  ;  and  the  lease 
thereof  to  such  tenant,  as  to  any  demise  therein  contained  only,  shall 
from  thenceforward  become  void. 


( p)  See  also  Allotments  Act,  1887  (50  & 
51  Vict.  c.  48),  s.  8  (2),  and  the  whole 
series  of  Allotment  Acts,  in  Chitty's 
Statutes,  tit.  Allotments. 


(q)  See  Ex  parte  niton,  1  B.  &  A.  3G9  ; 
11  R.  R.  342  ;  and  p.  909  (?/),  post. 

[r)  I.e.  fourteen  clear  days :  Creak  v. 
The  Justices  of  £riffhto)i,  1  P.  &  F.  110. 
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This  statute,  wliicli  gives  a  summary  remedy  to  landlords,  does  Ch.XXII.s.4. 
not  require  the  request  or  complaint  to  be  made  upon  oath  :  there-  ,    Recovery 

p  \  .  .  .  ,  before  Justices 

fore,  where  in  trespass  against  two  magistrates  for  turning  a  tenant    "  {Deserted 
out  of  possession  under  this  Act,  a  record  of  the  proceedings,  drawn 


up  conformably  to  the  statute,  was  given  in  evidence,  it  was  held,  ^gg^^^Xbe 
that  it  was  a   complete  defence  to  the  action,  though  they  did  not  on  Oath, 
aj^pear  to  have  acted  on  the  oath  of  the  landlord  (.s) .     In  this  and  all 
other  like  cases  the  justices  ought  to  make  a  record  of  the  whole 
proceedings  (/). 

Sect.  17  provides,  that  such  proceedings  of  the  said  justices  shall  Sect.  17. 
be  examinable  in  a  summary  way  by  the  next  justice  or  justices  of  Appeal  to 
assize  {n)  of  the  respective  counties  in  which  such  lands  or  premises  Assize,  &c. 
lie ;  and  if  they  lie  in  the  city  of  London  or  county  of  Middlesex, 
by  the  judges  of  the  Courts  of  Queen's  Bench  or  Common  Pleas, 
who  are  thereby  empoweved  to  order  restitution  to  he  made  to  any  such 
dispossessed  tenant,  together  with  his  costs,  to  be  paid  by  the  landlord; 
and,  in  case  they  affirm  the  act  of  the  justices,  to  award  costs  not 
exceeding  five  pounds  for  the  frivolous  appeal.     This  section  will 
still  apply,  but  with  such  alterations  as  are  requu-ed  by  the  altered 
state  of  the  Courts,  and  the  appeal  in  London   or  Middlesex  will 
therefore  lie  to  any  judge  of  the  King's  Bench  Division  of  the  High 
Court  of  Justice  {x). 

It   having   been   decided   that   the  Distress  for  Pent  Act,  1737  57  Geo.  3, 
(II  Geo.  2,  c.  19),  s.  16,  did  not  apply  to  cases  where  the  landlord  t^-o-vI  f 
had  not,  by  the  terms  of  the  lease,  a  right  of  entry  (y),  the  Deserted  Re-entry 
Tenements  Act,  1817  (57  Geo.  3,  c.  52),  extended  the  powers  thereby  ^^^^^^^''^-y- 
given  to  the  case  of  tenants  "  who  shall  hold  such  lauds  and  tene- 
ments or  hereditaments  under  any  demise  or  agreement  either  written 
or  verbal,  and  although  no  right  or  power  of  re-entry  be  reserved  or 
given  to  the  landlord  in  case  of  non-payment  of  rent."      Since  this 
enactment  a  right  of  re-entry  is  clearly  unnecessary  [z). 

Where  the  jDremises  are  within  the  metropolitan  police  district,  3  &  4  Vict, 
the  Metropolitan  Police  Act,  1840  (3  &  4  Yict.  c.  84),  enacts  (sect.  13)  ^f^^t;^^^!^^^" 
that,  after  the  passing  of  that  Act,  "  none  of  the  police  magistrates  Metropolitan 
within  the  metropolitan  police  district  shall  be  required  to  go  upon  j)- f  .^.^ 
any  deserted  lands,  tenements,  or  hereditaments,  for  the  purpose  of 
viewing  the  same,  or  affixing  any  notices  thereon,  or  of  putting  the 
landlord  or  landlords,  lessor  or  lessors,  into  the  possession  thereof," 

(.s)  Basfen  v.  Careiv,  3  B.  &  C.  649.  assize  :  Reg.  v.  ScweU,  8  Q.  B.  161. 

(0  Ashcroft  V.  Bourne,   3   B.    &   Add.  (.^.^  By  virtue  of  an  Order  in  Council  of 

684  ;  Haijlock  v.  Sparke,  1   E.   &  B.  471  ;  leth  December,  1880,  under  sect.  32  of  the 

Creak  v.  The  Justices  of  Brighton,  1  F.  &  F.  Judicature  Act,  1873. 

110;  Cole,  Ejec.  678,  844.  /  s  -c    j.     m    .,  r-        o   in-o 

(«)  This  appeal  must  be  made  to  the  „.  f)  ^rT^'"/;    Vo'"'-  ^'  ^^^ '  ^"^  ^'''^' 

judge  or  judges  going  the  circuit,  in  their  -^'"<'"»  i  jj.  «  a.  6bJ. 

individual   capacity  ;    not   as   justices  of  (r)  Edwards  v.  Eodges,  15  C.  B.  477. 
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Ch.XXII.s.4.  iiiider  the  provisions  of  11  Geo.  2,  c.   10,  and  57  Geo.  3,  c.  52,  "  but 
Becorerij      that  in  eveiy  case  within  the  metropolitan  police  district  in  which  by 
iihJ'ru'd"   the  said  Acts,  or  either  of  them,  two  justices  are  authorized  to  put 
I'remmes).     ^j^^  landlord  or  lessor  into  the  possession  of  such  deserted  premises,  it 
shall  be  lawful  for  one  of  the  police  magistrates,  upon  the  request  of 
the  lessor  or  landlord,  or  his  or  her  bailiff  or  receiver,  made  in  open 
Court,  and  upon  proof  given  to  the  satisfaction  of  such  magistrate  of 
Warrant  to      the  arrear  of  rent  and  desertion  of  the  premises  by  the  tenant  as 
Constable.        aforesaid,  to  issue  his  warrant,  directed  to  one  of  the  constables  of  the 
metropolitan  police  force,  requiring  him  to  go  upon  and  view  the 
premises,  and  to  affix  thereon  the  like  notices  as  under  the  said  Acts, 
or  either  of  them,  are  required  to  be  affixed  by  two  justices  of  the 
peace ;  and  upon  the  return  of  the  warrant,  and  upon  proof  being 
given  to  the  satisfaction  of  the  magistrate  before  whom  the  warrant 
shall  be  returned  that  it  has  been  duly  executed,  and  that  neither  the 
tenant,  nor  any  person  on  his  or  her  behalf,  has  appeared  and  paid 
the  rent  in  arrear,  and  that  there  is  not  sufficient  distress  upon  the 
premises,  it  shall  be  lawful  for  such  magistrate  to  issue  his  warrant  to 
a  constable  of  the  metropolitan  police  force,  requiring  him  to  put  the 
landlord  or  lessor  into  the  possession  of  the  premises  ;  and  every  con- 
stable to  whom  any  such  warrant  shall  be  directed  shall  duly  execute 
and  return  the  same   subject  to   the  provisions   contained "  in  the 
Metropolitan  Police  Act,  1839  (2  &  3  Viet.  c.  47),  "as  to  the  execution 
of  warrants  directed  to  constables  of  the  metropolitan  police  force  ; 
and  upon  the  execution    of   such  second  warrant,  the   lease  of   the 
premises  to  such  tenant,  as  to  any  demise   therein  contained  only, 
shall  thenceforth  be  void"  (a). 
11  &  12  Vict.        By  the  Summary  Jurisdiction  Act,  1848  (11  &  12  Vict.  c.  43), 
c.  43, 8.  34.      g_    34^    a  -^  g|^j^|i    ^q   lawful    for   the   Lord  Mayor  of   the  City  of 
London,  or  for  any  alderman  of  the  said  City,  for  the  time  being, 
sitting  at  the  Mansion  House    or    Guildhall  Justice  Kooms  in  the 
said  City,  to  do  alone  any  act,  at  either  of  the  said  justice  rooms, 
which  by  any  law  now  in  force,  or  by  any  law  not  containing  an 
express  enactment  to  the  contrary  hereafter  to  be  made,  is  or  shall 
City  of  be  directed  to  be  done  by  one  or  more  justice."      This   applies  to 

London.  proceedings  in    the    City  of    London  under   the  before-mentioned 

Acts(r/).  But  although  such  mayor  or  alderman  sitting  as  afore- 
said has  all  the  power  of  two  justices,  yet  he  has  not  the  power  of 
a  metropolitan  police  magistrate  acting  under  Metropolitan  Police 
Act,  1840  (3  &  4  Vict.  c.  84)  ^  s.  13  {h),  and  therefore  he  cannot  send  a 
constable  to  \iew  the  premises,  and  to  affix  notices,  &c.,  but  he  must 
proceed  in  like  manner  as  two  or  more  justices. 

(«)  Seethe  Metropolitan  Police  Guide,       polls). 
and  Chitty's  Statutes,  tit.  Folice  {Metro-  {b)  Edwards  v.  Hodges,  15  C.  B.  477. 
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A  stipendiary  magistrate  in  any  city,  town,  liberty,  borough,  or  Ch.XXII.s.4. 
place  (other  than  the  City  of    London,  or  the  metropolitan  police      Recovery 
district)  should  proceed  in  like  manner  as  two  or  more  justices  (i).  (Deserted 

The  foregoing  statutes  do  not  contain  any  exception  with  respect 


to  leases  made  in  consideration  of  any  fine  or  premium.  Therefore,  fr^^^-'^f^.^f^ 
any  such  fine  or  premium  is  immaterial  except  so  far  as  it  tends  to  jurisdiction 
show  that  the  rent  reserved  is  not  a  rack-rent,  or  not  full  three-  of  J^^stices. 
fom-ths  of  the  yearly  value  of  the  demised  premises  (r).  The 
statutes  apply  to  all  demises,  whether  written  or  oral,  however  long 
may  be  the  term  and  however  large  may  be  the  amount  of  rent 
reserved  {d).  It  is  no  longer  of  any  consequence  that  the  lease  or 
agreement  contains  no  condition  or  proviso  for  re-entry  for  non- 
payment of  rent  (e)  ;  and  therefore  this  mode  of  proceeding  may  some- 
times be  adopted  where  no  action  for  recovery  of  land  could  be 
supported,  either  in  the  High  Court  or  in  the  County  Court.  But 
the  following  circumstances  must  concur,  viz.  : — 1.  The  rent  reserved 
must  be  a  rack-rent,  or  full  three-fourths  of  the  yearly  value  of  the 
demised  premises.  2.  One-half  a  year's  rent  at  the  least  must  be  in 
arrear.  3.  The  premises  must  have  been  deserted  and  left  unculti- 
vated or  unoccupied,  so  as  no  sufficient  distress  can  be  had  to  counter- 
vail the  arrears  of  rent.  No  information  or  complaint  on  oath  need 
be  made  before  the  justices;  a  mere  request  is  sufficient  (/).  But 
upon  an  application  to  a  mdropoUtan  police  magistrate,  proof  must  be 
made  to  his  satisfaction  of  the  rent  in  arrear  and  desertion  of  the 
premises  by  the  tenant  (f/). 

The  justices  are  upon  their  own  view  to  determine  whether  the  Determiua- 
premises  are  deserted   or  not  (//)  ;  also,  whether  they  have  been  left  Question 
uncultivated  or  unoccupied  so  as  no  sufficient  distress  can  be  had  to  '^iiether 

xrGinisGS 

countervail  the  arrears  of  rent :  also,  whether  the  rent  reserved  is  a  deserted  or 
rack-rent  or  full  three-fourths  of  the  yearly  value  of  the  demised  ^°** 
premises.  Upon  these  points  they  may,  if  they  think  fit,  receive  the 
evidence  or  statement  of  any  broker,  surveyor,  or  other  competent 
person,  or  of  the  landlord  or  his  bailiff  or  receiver ;  but  they  ought  to 
form  their  own  judgment  or  conclusion  (?).  It  has  been  decided,  where 
a  tenant  ceased  to  reside  on  the  premises  for  several  months,  and  left 
them  without  any  furniture  or  sufficient  other  property  to  answer  the 
arrears  of  rent,  that  the  landlord  might  properly  proceed  under  the 
statute  to  recover  the  possession,  although  he  knew  where  the  tenant 
then  was,  and  although  the  justices  found  a  servant  of  the  tenant  on 

(J)  21  &  22  Vict.  0.  73  ;  Chit.  Stat.,  tit.  (/)  Basfcn  v.   Carew,   3   B.   &  C.   619. 

Justices.  See  also  Re  Perham,  5  H.  &  N.  oO  ;    11  & 

(c)  See  Cole,  Ejec.  676.  12  Vict.  c.  43,  s.  10. 

{d)  Ex  parte  Filton,  1  B.  &  A.  369  ;   11  ,  ^   o  e  a  ^t-  ,. 

R.  R.  342?  (.9)  3  &4Vict.  c.  84,  8.  13;  ante,p.  909. 

{e)  57   Geo.   3,   c.    52  ;    ante,    p.    909  ;  (''*)  R^sten  v.  Caretc,  supra. 

Edwards  t.  Hodges,  15  C.  B.  477.  (i)  See  Cole,  Ejec.  677. 
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Chap.  XXII. — Recovery  of  the  Premises  by  the  Landlord. 


Ch.XXII.s.4. 
Recovery 

before  Justices 
{Deserted 
I'remises). 


Order  on 
Appeal. 


tho  premises  wlien  tliey  first  went  to  view  the  same  (/t).  On  tlie  other 
hand,  in  a  case  where  the  wife  and  children  of  the  tenant  remained 
on  the  premises,  hut  there  was  no  furniture  in  the  house,  except  three 
or  f oiu'  chairs,  which  were  stated  by  the  wife  to  belong  to  a  neighbour : 
held,  by  the  justices  of  assize  on  appeal  (reversing  the  decision  of  the 
justices),  that  the  premises  had  not  been  deserted  within  the  meaning 
of  the  Act  (/).  Where  magistrates  had  given  possession  of  a  dwelling- 
liouse  as  deserted  and  unoccupied,  and  the  judges  of  assize,  on  appeal, 
made  an  order  for  restitution  with  costs,  and  the  tenant  brought 
an  action  of  trespass  for  the  eviction  against  the  magistrates,  the 
constable,  and  the  landlord :  it  was  held,  that  the  record  of  the  pro- 
ceedings before  the  magistrate  was  an  answer  to  the  action  on  behalf 
of  all  the  defendants  {)n).  Tlie  proper  remedy  is  to  appeal  against  the 
decision  of  the  justices  pursuant  to  the  Distress  for  Rent  Act,  1737 
(U  Geo.  2,  c.  19),  s.  17  («)• 

The  order  of  the  judges  of  assize  on  appeal  should  be  directed  to 
the  justices  from  whom  the  appeal  comes,  as  the  Court  have  refused  a 
mandamus  to  compel  the  j  ustices  of  the  peace  to  cause  restitution  to 
be  made,  in  conformity  with  an  order  of  the  justices  of  assize  on 
appeal,  where  the  order  was  not  directed  to  any  one  (o) .  Formerly 
the  Court  would  not  compel  justices  to  act,  who  doubted  their  juris- 
diction, though  incorrectly  {ji). 

If  the  magistrates  have  a  record  of  their  proceedings  under  this  Act 
drawn  up,  it  will  be  an  answer  to  any  action  of  trespass  brought 
against  them  or  the  landlord  or  constable  who  took  possession, 
notwithstanding  there  may  have  been  a  successful  appeal  against 
the  order  [q) . 


(k)  Ex  parte  TUfon,  1  B.  &  A.  369.  See 
also  Taylerson  v.  Fctcrs,  7  A.  &  E.  110  ; 
decided  under  8  Anne,  c.  14,  ss.  G,  7. 

[l]  Ashcroft  V.  Bourne,  3  B.  &  Adol.  684. 

[m)  Ashcroft  v.  Bourne,  supra  ;  Basten 
V.  Caretr,  3  B.  &  C.  649  ;  3  L.  J.,  K.  B. 
Ill  ;  5  D.  &  R.  5r)8  ;  27  R.  R.  453. 

(w)  See  Bcff.  v.  Seiccll,  8  Q.  B.  161,  and 
p.  909,  ante. 

(o)  Ecff.  V.  Tn'ill,  12  A.  &  E.  761  ;  4  P. 


&  D.  325  ;  1  Arn.  &  H.  100  ;  10  L.  J., 
M.  C.  14;  54  R.  R.  701. 

(p)  Ex  parte  Ftdder,  8  Dowl.  535  ;  Ex 
parte  William  Bavi/,  2  Dowl.,  N.  S.  24. 
But  now  see  Justices  Protection  Act, 
1848  (11  &  12  Vict.  c.  44),  s.  5  ;  JRey.  v. 
Cotton,  15  Q.  B.  574,  Coleridge,  J.  ;  Jtet/. 
V.  Imjham,  17  Q.  B.  884. 

(7)  See  Ashcroft  v.  Bourne,  supra  ;  Reg. 
T.  iScu-cll,  supra  ;  per  Abbott,  C.J.,  in 
Basten  V.  Carew,  supra. 
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CHAPTER  XXIII. 


CRIMINAL  LAW  AFFECTING  LANDLORD  OR  TENANT. 


Sect.  page 

1.  Letting  Infected  House  or  Lodg- 

ings, or  falsely  answering  ques- 
tions as  to  Infection    913 

2.  Ceasing  to  occupy  Infected  House 

without  ha-^-ing  it  Disinfected, 

&c 914 
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4 .  Larceny  by  Tenants  or  Lodgers . .   915 

5.  Injuries  to  Biiildings  by  Tenants  916 

6.  Forcible  Entry  and  Detainer. ...   916 


Sect.  1. — Letting  Infected  Houses  or  Lodgings. 


The  12St]i  and  129tli  sections  of  the  Public  Health  Act,  1875  Public  Health 
(38  &  39  Yict.  0,  55),  impose  penalties  on  persons  letting  houses  or       '       ,* 
lodgings  or  rooms  in  an  inn  in  which  persons  have  been  suffering  letting  House 
from  "  any  dangerous  infectious  disorder,"  and  on  persons  making  j^f^ted 
false  answers  to  inquiries  by  intending  tenants,  as  follows  : —  Persons 

128.  Any  person  who  knowingly  lets  for  hire  any  house,  room,  or  part         °    °' 
of  a  house  in  which  any  person  has  been  suffering  from  any  dangerous 
infectious  disorder,  without  having  such  house,  room,  or  part  of  a  house, 

and  all  articles  therein  liable  to  retain  infection,  disinfected  to  the  satis- 
faction of  a  legally-qualified  medical  practitioner,  as  testified  by  a 
certificate  signed  by  him,  such  person  shall  be  liable  to  a  penalty  not 
exceeding  twenty  pounds.  For  the  purpose  of  this  section  the  keeper  of  Inn. 
an  inn  shall  be  deemed  to  let  for  hire  part  of  a  house  to  any  person 
admitted  as  a  guest  into  such  inn. 

129.  Any  person  letting  for  hire  or  showing  for  the  purpose  of  letting  Penalty  for 
for  hire  any  house  or  part  of  a  house,  who,  on  being  questioned  by  any  making  False 
person  negotiating  for  the  hire  of  such  house  or  part  of  a  house  as  to  the 

fact  of  there  being,  or  within  six  weeks  previously  having  been  therein 
any  person  suffering  from  any  dangerous  infectious  disorder,  knowingly 
makes  a  false  answer  to  such  question,  shall  be  liable,  at  the  discretion  of 
the  Court,  to  a  penalty  not  exceeding  twenty  pounds,  or  to  imprisonment, 
with  or  without  hard  labour,  for  a  period  not  exceeding  one  month. 

The  Public  Health  (London)  Act,  1891  (54  &  55  Yict.  c.  76),  London. 
ss.  G3,  64,  contains  provisions,  very  similar  to  the  above,  which  apply 
(sects.  132,  141)  only  in  the  administrative  county  of  London,  and 
are  supplemented  (sect.  55,  sub-sect.  8,  and  sect.  58)  by  definitions  of 
"  infectious  disease  "  similar  to  that  of  the  Act  of  1890  mentioned  .in 
Sect.  2,  infra. 

L.T.  58 
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Chap.  XXIII. — Crimes  of  Landlord  or  Tenant. 


Ch.XXIII.s.2 
Ceasing  to 
Occupii  In- 
fected House, 

Adoptive 

Infectious 

Diseases 

Prevention 

Act. 


Sect.  2. — Ceasing  to  occupy  Infected  House  Kithout  having  it 
disinfected,  8fc. 


By  sect.  7  of  tlio  Infectious  Diseases  Prevention  Act,  1890  (53  &  54 
Vict.  c.  34) — an  adoptive  Act  which  may  he  adopted  wholly  or  in  part 
hy  an  urban  or  rural  sanitary  authority,  but  which  does  not  come  into 
force  unless  and  except  so  far  as  adopted — it  is  enacted  that : — 


fact  of 
Infection. 


Oblio-ation  to  Every  person  who  shall  cease  to  occupy  any  house,  room,  or  part  of  a 
Disinfect,  and  house  in  AThich  any  person  has  within  six  weeks  previously  been  suffering 
to  disclose  from  any  infectious  disease  without  having  such  house,  room,  or  part  of  a 
house,  and  all  articles  therein  liable  to  retain  infection,  disinfected  to  the 
satisfaction  of  a  registered  medical  practitioner,  as  testified  by  a  certificate 
signed  by  him,  or  without  first  giving  to  the  owner  of  such  house,  room, 
or  part  of  a  house,  notice  of  the  previous  existence  of  such  disease,  and 
every  person  ceasing  to  occupy  any  house,  room,  or  part  of  a  house,  and  who 
on  being  questioned  by  the  owner  thereof,  or  by  any  person  negotiating 
for  the  hire  of  such  house,  room,  or  part  of  a  house  as  to  the  fact  of  there 
having  within  six  weeks  previously  been  therein  any  person  suffering 
from  any  infectious  disease  knowingly  makes  a  false  answer  to  such  ques- 
tion shall  be  liable  to  a  penalty  not  exceeding  ten  pounds. 


Penalty. 


Meaning  of 
Infections 
Disease  in  Act 
of  1890. 


London. 


The  term  "  infectious  disease  "  in  the  above  Act  has  by  sect.  2  the 
same  meaning  as  in  the  Infectious  Diseases  Act,  1889  (52  &  53  Yict. 
c.  72),  i.e.  by  sect.  6  of  the  latter  Act,  it  "  means  small  pox,  cholera, 
diphtheria,  membranous  croup,  erysipelas,  the  disease  known  as 
scarlatina  or  scarlet  fever,  and  the  fevers  known  by  any  of  the 
following  names,  typhus,  typhoid,  enteric,  relapsing,  continued,  or 
puerperal,"  and  includes  as  respects  any  particular  district,  any  other 
infectious  disease  to  which  the  Act  has  been  extended  by  the  authori- 
ties. 

The  Act  of  1890  has  been  very  widely  adopted. 

The  Public  Health  (London)  Act,  1891  (54  &  55  Yict.  c.  76), 
s.  G5,  contains  provisions  similar  to  the  above,  applicable  to  dangerous 
infectious  diseases. 


Criminal  Law 
Amendment 
Act,  188i. 
Fine  or  Im- 
prisonment 
for  letting 
House  as 
Brothel. 


Sect.  3. — Letting  House  as  a  Brothel. 

The  Criminal  Law  Amendment  Act,  1885  (48  &  49  Yict.  c.  69), 
contains  very  stringent  provisions  against  the  user  of  a  house  as  a 
brothel.  By  sect.  13,  any  person  "who  being  the  lessor  or  landlord 
of  any  premises,  or  the  agent  of  such  lessor  or  landlord,  lets  the  same 
or  any  part  thereof  with  the  knowledge  that  such  premises  or  some 


Sect.  4. — Larceny  by  Tenants  or  Lodgers.  915 

part  tliereof  are  or  is  to  be  used  as  a  brothel,  or  is  wilfully  a  party  to  Ch.XXIII.s.3 
the  coutinued  use  of  such  premises  or  any  part  thereof  as  a  brothel,"     sfme'asa 
is   liable  on  summary   conviction   to   a   fine  not   exceeding   twenty       Brothel. 
pounds,  or  to  imprisonment  for  not  more  than  three  months  with  or 
without  hard  labour.    The  words  "  is  wilfully  a  party  to  the  continued 
use,"  &c.  seem  to  render  any  landlord  liable  under  the  section  who, 
having  the  knowledge  therein  described,  and  having  the  power  to 
give  notice  to  quit,  should  abstain  from  giving  such  notice  imme- 
diately on  becoming    possessed  with   reasonable   certainty  of   such 
knowledge. 

A  solicitor,  convicted  as  a  landlord  under  this  enactment,  may  be  Solicitor. 
struck  off  the  rolls  in  respect  of  the  conviction,  although  the  offence 
has  no  relation  to  his  character  as  solicitor  {a) . 


Sect.  4. — Larceny  hij  Tenants  or  Lodgers. 
By  the  Larceny  Act,  1861  (24  &  25  Yict.  c.  96),  s.  74,  as  printed  24  &  25  Viet. 
in  the  2nd  edition  of  the  Statutes  Revised: —  Steal'ino-' 

Whosoever   shall   steal  any   chattel  or  fixture  let  to  be  used  by  him  or  ^^  Fixtures 
her  in  or  with  any  house  or  lodging,  whether  the  contract  shall  have  been 
entered  into  by  him  or  her  or  by  her  husband,  or  by  any  person  on  behalf 
of  him  or  her  or  her  husband,  shall  be  guilty  of  felony,  and  being  con- 
victed thereof  shall  be  liable,  at  the  discretion  of  the  Court,  to  be  im- 
prisoned for  any  term  not  exceeding  two  years,  with  or  without  hard 
labour  ....  and,   if  a  male  under  the  age  of  sixteen  years,  with  or 
without  whipping;  and  in  case   the  value  of  such  chattel  or  fixture  shall  If  above  5/. 
exceed  the  sum  of  51.,  shall  be  liable,  at  the  discretion  of  the  Court,  to  be  Value, 
kept  in  penal  servitude  for  any  term  not  exceeding  seven  years  ....  or 
to  be  imprisoned  ....  and,  if  a  male  under  the  age  of  sixteen  years, 
with  or  without  whipping ;  and  in  every  case  of  stealing  any  chattel  in 
this  section  mentioned  it  shall  be  lawful  to  prefer  an  indictment  in  the 
common  form  as  for  larceny ;  and  in  every  case  of  stealing  any  fixture 
in  this  section  mentioned,  to  prefer  an  indictment  in  the  same  form  as  if  porm  of 
the  offender  were  not  a  tenant  or  lodger,  and  in  either  case  to  lay  the  Indictment. 
property  in  the  owner  or  person  letting  to  hire. 

The  law  implies  no  obligation  upon  a  lodging-house  keeper  to  take  Lodging- 
care  of  the  goods  of  his  lodger.     Where  property  of  lodger  about  to  ^orrespon^^'' 
quit  had  been  stolen  by  a  stranger  in  his  absence  permitted  by  the  g^^^^^^^J^^j 
occupier  to  enter  the  rooms   to  view  them  :  it  was  held  that  the  Lodger 
lodging-house  keeper  was  not  responsible  for  the  loss  {h). 

(a)   Weave,  In  re,  [1892]  2  Q.  B.  439  ;  {b)  Holder  v.  Soulhy,  8  C.  B.,  N.  S.  254  ; 

62  L.  J.,  Q.  B.  596  ;  69  L.  T.  522-C.  A.       29  L.  J.,  C.  P.  246. 


58  (2) 


Stolen. 
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Chap.  XXIII. — Ckimes  of  Landlord  or  Tenant. 


Cn.XXIIT.s.5 

Injuries  to 

BuihH)igs  by 

Tenants. 

24  &  25  Vict, 
f.  07,  s.  13. 
ruUiiicr  down 
or  tleinolish- 
iiiur  all  or 
part  of  any 
Buildins: 


or  Fixture. 


Sect.  5. — Injuries  to  Buildings  by  Tenants. 

By  the  Malicious  Damage  Act,  1861  (24  &  25  Vict.  c.  97),  s.  13  :— 

AVliosoever,  being  possessed  of  any  dwelling-liouse  or  otlier  building, 
or  part  of  any  dwelling-house  or  other  building,  held  for  any  term  of  years, 
or  other  less  term,  or  at  will,  or  held  over  after  the  determination  of  any 
tenancy,  shall  unlawfully  and  maliciously  pull  down  or  demolish,  or  begin 
to  pull  down  or  demolish,  the  same  or  any  part  thereof,  or  shall  unlaw- 
fully and  maliciously  pull  down  or  sever  from  the  freehold  any  fixture 
being  fixed  in  or  to  such  dwelling-house  or  building,  or  part  of  such 
dwelling-house  or  building,  shall  be  guilty  of  a  misdemeanor  (c). 


Nature  and 
Punishment 
of  the  Offence 
by  Indict- 
ment. 


Sect.  6. — Forcible  Eutnj  coul  Detainer  {d). 

The  offence  of  forcible  entry  and  detainer  is  defined  to  be  the 
violent  taking  or  keeping  possession  of  land  or  tenements,  with 
menaces,  force  and  arms,  and  without  the  authority  of  the  law  {e) . 
This  was  permitted  at  common  law  under  certain  circumstances,  where 
a  person  had  been  disseised  or  put  out  of  possession  (/ )  ;  but  being 
found  very  prejudicial  to  the  public  peace,  it  was  thought  necessary, 
by  various  statutes  {g),  to  restrain  all  persons  whatever  from  the  use 
of  such  violent  methods  to  do  themselves  justice.  The  indictment 
for  forcible  entry  into  Icaneliold  premises  is  foimded  on  21  Jac.  1, 
c.  15  ;  for  a  forcible  detainer,  on  8  Hen.  6,  c.  9,  or  21  Jac.  1,  c.  15. 
An  indictment  lies  also  at  common  law  for  a  forcible  entry,  although 
it  is  generally  brought  on  the  Acts  of  Parliament  (//).  No  expulsion 
or  detainer  in  this  case  need  be  proved,  because  no  restitution  can 
be  awarded  («) .  The  tenement  in  which  the  force  was  made  must 
be  described  with  convenient  certainty ;  and  the  indictment  must  set 


(r)  No  punishment  is  specially  provided 
by  the  Malicious  Damage  Act,  1861,  or 
any  other  Act,  for  this  offence,  which  is 
therefore  punishable  on  conviction,  on 
indictment,  as  a  misdemeanour  at  com- 
mon law,  I.e.,  by  tine  or  imprisonment 
(without  hard  labour)  or  both,  and  to  be 
put  under  recognizances  at  the  discretion 
of  the  Court.  See  Steph.  Dig.  of  Crim. 
Law,  arts.  22,  383,  citing  R.  v.  Dunn,  12 
Q.  B.  1011. 

(rf)  See  Beddall  v.  Maitland,  17  Ch.  D. 
174  ;  ante,  Ch.  XX.,  Sect.  1. 

(e)  4  Blac.  Com.  148. 

{/)  1  Hawk.  P.  C.  c.  64,  8.  1  ;  1  Russ. 
on  Crimes,  404  (5th  ed.).  The  common 
law   of    this    subject    seems  to  be   very 


obscm-e.  See  Russell  at  p.  404,  citing 
li.  V.  Blake,  3  Burr.  1731  ;  E.  v.  Wiho)i, 
8  T.  R.  361 ;  4  R.  R.  694,  and  expressing 
the  opinion  ' '  that  it  is  the  more  usual 
and  ett'ectual  way  to  proceed  upon  the 
statutes,  which  give  restitution  and  dam- 
ages to  the  party  grieved." 

ig)  5  Ric.  2,  st.  1,  c.  8  ;  15  Ric.  2,  c.  2  ; 
8  Hen.  6,  c.  0 ;  31  Eliz.  c.  11  ;  21  Jac.  1, 
c.  15  ;  Chit.  Stat.  tit.  Criminal  Law 
(Offences  against  Peace,  &c.) ;  1  Russ.  on 
Crimes,  Ch.  XXVIL,  p.  404  (5th  ed.) ; 
2  Burn's  J.  592—595  (30th  ed.). 

(A)  Rex  V.  Baker,  3  Burr.  1731. 

(0  Rex  V.  Wilson,  8  T.  R.  357  ;  4  R.  R. 
691. 
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forth,  that  the  defendant   actually  entered,  and    ousted  the  party  ch.XXIII.s.6 
srrieved,    and    continued  his  possession  at  the  time  of    finding    the  Forcible  Entry 

r.  ^  •       1  ^  -j-i  'ii  t-    ^'^'^  Detainer. 

indictment,  otherwise  he  cannot  have  restitution,  because  it  does  not  

appear  that  he  needs  it  (/•).  If,  however,  a  man's  wife,  children  or 
servants  continue  in  the  house,  or  upon  the  land,  he  is  not  ousted  of 
his  possession  ;  hut  his  cattle  being  upon  the  ground  do  not  preserve 
his  possession  (/).  A  repugnancy  in  setting  forth  the  offence  in  an 
indictment  upon  any  of  the  statutes  is  an  incurable  fault  {in)  :  an 
indictment  for  forcible  entry  was  quashed,  therefore,  for  not  setting 
forth  that  the  party  was  seised  or  disseised ;  or  what  estate  he  had 
in  the  tenement ;  for  if  he  had  only  a  term  for  years,  then  the  entry 
must  be  laid  into  the  freehold  of  A.,  in  the  possession  of  B.  (»)•  Upon 
the  finding  by  the  grand  jury  of  the  indictment,  the  judge  of  assize 
has  a  discretion  to  refuse  to  award  restitution  (o). 

By  8  Hen.  6,  c.  9,  for  a  more  speedy  remedy,  the  party  grieved  Punishmrnt 
may  complain  to  any  one  justice,  or  to  a  mayor,  sheriif,  or  bailiff  by  Justic e^s^*^^ 
within  their  liberties.  Concerning  which  power  of  the  justice,  it  is 
enacted  as  follows  : — After  complaint  made  to  such  justice,  by  the 
party  grieved,  of  a  forcible  entry  made  into  lands,  tenements  or 
other  possessions,  or  forcibly  holding  thereof,  he  shall,  within  a  con- 
venient time,  at  the  costs  of  the  party  grieved  (without  any  examin- 
ing or  standing  upon  the  right  or  title  of  either  party),  take  sufficient 
power  of  the  county,  and  go  to  the  place  where  the  force  is  made  {p). 
All  people  of  the  county,  as  well  the  sheriff  as  others,  shall  be  atten- 
dant on  the  justices,  to  arrest  the  offenders,  on  pain  of  imprisonment 
and  fine  to  the  King ;  and  if  the  doors  be  shut,  and  they  within  the 
house  shall  deny  the  justice  to  enter,  it  seems  he  may  break  open 
the  house  to  remove  the  force  {q)  :  if,  after  the  entry  made,  the 
justice  "  shall  find  such  force,  he  shall  cause  the  offenders  to  be 
arrested  :  "  and  the  offenders  being  arrested,  they  shall  be  put  in  the 
next  gaol,  there  to  abide  convict  by  the  record  of  the  same  justice, 
until  they  have  made  fine  and  ransom  to  the  King  (r).  The  justice 
ought  to  "  make  a  record  of  such  force  by  him  viewed  :  "  which  record 
shall  be  sufficient  conviction  of  the  offenders,  and  the  parties  shall 
not  be  allowed  to  traverse  it.  This  record,  being  made  out  of  the 
sessions,  by  a  particular  justice,  may  be  kept  by  him ;  or  he  may  make 
it  indented,  and  certify  the  one  part  into  the  King's  Bench,  or  leave 
it  with  the  clerk  of  the  peace  ;  and  the  other  part  he  may  keep  him- 
self.    For  this  view  of  the  force  by  the  justice,  being  a  judge  of 

{k)  1  Hawk.  P.  C.  c.  6-t,  ss.  37,  41.  (o)  Reg.  v.  Ilarland,  8  A.  &  E.  826  ;  2 

/n  T)oU   (,    iQo  Moo.  &  E,.  141. 

\  1  tt"    V  -p'  n        rA        QQ  iP)  I»alt.  c.  44  ;  1  Hawk.  P.  0.  c.  66, 

(>m)  1  Hawk.  P.  C.  c.  64,  s.  39.  h  8 

(«)  3  Salk.  169;  3  Burr.  1732  ;  Eer/.  v.  {q)  Dalt.  c.  44. 

Doteso;  8  Dowl.  128.  (r)  15  Kic.  2,  c.  2. 
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Ch.XXIII.s.6  record,  makes  his  record  thereof,  in  the   judgment  of   the  law,  as 
Forcible  Entry  strong  aud  effectual  as  if  the  offenders  had  confessed  the  force  before 

' '-  him  ;  and,  as  far  as  regards  the  restraining  of  traverse,  more  effectual 

than  if  the  force  had  been  found  by  a  jury,  upon  the  evidence  of 
others.  A  conviction  for  a  forcible  detainer  must  show  on  the  face  of 
it  an  unlawful  entry,  as  well  as  a  forcible  detainer ;  a  conviction  on 
the  view  merely  of  the  justices,  without  any  evidence  of  an  unlawful 
entry,  is  bad,  even  though  information  and  complaint  of  an  unlawful 
expulsion  be  stated  (s) .  An  inquisition  taken  under  the  8  Hen.  6, 
c.  9,  should  set  forth  the  estate  possessed  by  the  party  in  the  pro- 
perty it).  It  is  doubtful  whether  the  holding  over  by  a  termor  after 
the  expiration  of  his  term  is  constructively  an  unlawful  entry  (?<). 
The  Court  will  not  compel  magistrates  to  hear  a  complaint  and  act 
summarily  under  the  statutes  (.r) . 
Restitution  by  Although  regularly  the  justices  only  who  were  present  at  the 
Bencli.°^^  inquiry,  and  when  the  indictment  was  found,  ought  to  award 
restitution  ;  yet  if  the  record  of  the  presentment  or  indictment  be 
certified  by  the  justice  or  justices  into  the  King's  Bench,  or  the 
same  presentment  or  indictment  be  removed  or  certified  thither  by 
certiorari,  the  justices  of  that  Court  may  award  a  writ  of  restitution 
to  the  sheriff,  to  restore  possession  to  the  party  expelled ;  for  the 
justices  of  the  King's  Bench  have  a  supreme  authority  in  all  cases  of 
the  Crown  (y) .  Also  where,  upon  removal  of  the  proceedings  into 
the  King's  Bench,  the  conviction  shall  be  quashed,  the  Court  will 
order  restitution  to  the  party  injured.  Where  a  conviction  of  forcible 
entry  was  quashed  for  the  uncertainty  of  "messuage  or  tenement," 
but  the  restitution  was  opposed,  on  an  affidavit  that  the  party's  title 
(which  was  by  lease)  was  expired  since  the  conviction  ;  the  Court  said 
they  had  no  discretionary  power  in  this  case,  but  were  bound  to  award 
restitution  on  quashing  the  conviction  (:;) . 
jijot^  If  a  forcible  entry  or  detainer  shall  be  made  by  three  persons  or 

more,  it  is  also  a  riot,  and  may  be  proceeded  against  as  such,  if  no 
inquiry  has  before  been  made  of  the  force  (r/) . 
AVhat  ia  In  general,  it  seems  clear,  that  to  denominate  the  entry  forcible,  it 

Eutry^°  ought  to  be  accompanied  with  some  circumstances  of  actual  violence  or 

terror ;  and  therefore  that  an  entry,  which  has  no  other  force  than 
such  as  is  implied  by  the  law  in  every  trespass  whatsoever,  is  not  within 
these  statutes  {h).  With  respect  to  violence,  it  seems  to  be  agreed  that 
an  entry  may  be  forcible,  not  only  in  respect  of  a  violence  actually 

(«)  Rex  V.  Wilson,  1  A.  &  E.  G27 ;  3  Id.  (//)  Dalt.  c.  44. 

817.  (z)  Rfx  V.  Jones,  1  Stra.  474. 

It)  Reg.  V.  Bowser,  8  Dowl.  128.  («)  I^alt.  c.  44  ;  1  Russ.  on  Crimes,  380, 

^'       ^  '  428  (4th  ed.). 

(m)  Rex  T.  Oakley,  4  B.  &  Adol.  307.  (/;)  Hex  v.  Smyth,  5  C.  &  P.  201  ;  1  Moo. 

[x)  Ex  parte  Davy,  2  DowL,  N.  S.  24.  &  R.  155  ;  2  Burn's  .J.  597  (30th  ed.). 
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done  to  the  person  of  a  man — as  by  beating  liim  if  he  refuse  to  Ch.XXIII.s.6 
relinquish  his  possession ; — but  also  in  respect  of  any  other  kind  of  Forcible  Entry 

.    ,  .        .    ^  Til.  11  and  Detabur. 

Violence  m  the  manner  of  the  entry, — as  by  breakmg  open  the  doors  

of  a  house,  whether  any  person  be  in  it  or  not,  especially  if  it  be  a 
dwelling-house ;  and  perhaps,  also,  by  an  act  of  outrage  after  the 
entry, — as  by  carrying  away  the  party's  goods.  It  seems,  however, 
that  an  entry  is  not  forcible,  by  the  bare  drawing  up  of  a  latch,  or 
pulling  back  the  bolt  of  the  door,  there  being  no  appearance  therein 
of  being  done  by  a  strong  hand  or  multitude  of  people  :  and  it  has 
been  held,  that  an  entry  into  a  house  through  a  window,  or  by  opening 
a  door  with  a  key,  is  not  forcible  (c) .  "With  respect  to  the  circum- 
stances of  terror,  it  is  to  be  observed,  that  wherever  a  man,  either  by 
his  behaviour  or  speech  at  the  time  of  his  entry,  gives  those  who  are 
in  possession  just  cause  to  fear  that  he  will  do  them  some  bodily  hurt, 
if  they  will  not  give  way  to  him,  his  entry  is  esteemed  forcible.  This 
is  the  case  whether  he  cause  such  a  terror,  by  carrying  with  him  an 
unusual  number  of  attendants :  or  by  arming  himself  in  such  a 
manner  as  plainly  intimates  a  design  to  kill,  maim  or  beat  those  who 
shall  continue  in  possession  ;  or  threatening  to  do  so,  or  using  such 
expressions  as  plainly  imply  a  purpose  of  using  force  {d).  It  seems 
that  if  a  person  enter  into  another  man's  house  or  ground  with 
apparent  violence,  though  it  be  but  to  cut  or  take  away  his  corn,  grass, 
or  other  goods,  or  to  fell  or  chop  wood,  or  do  any  other  like  trespass, 
and  though  he  do  not  put  the  party  out  of  his  possession,  it  is  a  forcible 
entry.  If  the  entry  were  peaceable,  and  after  such  entry  made, 
parties  cut  or  take  away  any  other  man's  corn,  grass,  wood  or  other 
goods,  without  apparent  violence  or  force,  such  acts  are  not  punishable 
as  forcible  entries  [e)  ;  but  if  he  enter  peaceably,  and  then  by  force  or 
violence  cut  or  take  away  any  corn,  grass  or  wood,  or  forcibly  or 
wrongfully  carry  away  any  other  goods  there  being,  it  seems  to  be  a 
forcible  entry  punishable  by  the  statutes.  But  no  entry  is  forcible 
from  any  threatening  to  spoil  another's  goods,  or  to  destroy  his  cattle, 
or  to  do  him  any  other  such  like  damage,  which  is  not  personal  {e). 
It  is  a  forcible  entry,  if  a  man,  having  an  estate  in  land,  by  a 
defeasible  title,  continue  with  force  in  the  possession  thereof,  after  a 
claim  made  by  one  who  had  a  right  of  entry  thereto  (/). 

It  is  clear  that  a  forcible  entry  may  be  committed  by  a  single  By  whom  a 

person,  as  well  as  by  twenty  (a)  ;  but  those  who  accompany  a  man,  f'^''^^^'''  Euhy 
i  J  J  J   \j  J  1  ^  i.      J  ^  J  may  be  made. 

when  he  makes  a  forcible  entry,  shall  be  judged  to  enter  with  him, 
whether  they  actually  come  upon  the  lands  or  not  {h).     He,  however, 

(c)  1  Hawk.  p.  C.  c.  64,  s.  26  ;   1  Russ.  (/)  1  Hawk.  P.  0.  c.  64,  s.  23. 
on  Crimes,  427  (4th  ed.).  ,  .  ji        nq 

[d)  1  Hawk.  P.  C.  c.  64,  s.  27.  ^^' 

{e)  Dalt.  c.  126.  (A)  Id.  s.  22. 
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Cn.XXIII.8.6  who  barely  agrees  to  a  forcible  entry  made  to  liis  own  use,  without 
Forcible  Entry  j^jg  linowledffe  or  privity,  shall  not  bo  adiud^ed  to  make  an  entry 

and  Detainer.  °  ^      .    "^  .  •'°,.  ,i,i 

within  these  statutes,  because  he  noway  concurred  m  or  promoted  the 

force  (/). 
Wliat  is  a  The  same  circumstances  of  violence  and  terror,  which  will  make  an 

D^takTr  entry  forcible,  will  make  a  detainer  forcible  also  :  and  a  detainer  may 

be  forcible,  whether  the  entry  were  forcible  or  not  (/.•) . 

(i)  1  Hawk.  P.  C.  c.  64,  s.  24. 

{k)  Id.  s.  30  ;  1  Russ.  on  Crimes,  427  (4th  ed.)  ;  2  Burn's  J.  598  (30th  ed.). 
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STATUTES  AND  STATUTORY  RULES  AND  F0R1\[S. 


Sect.  page 

1.  2  W.  &  M.  sess.  1,  c.  5,  Sale  of 

Distress — Distress  on  Corn,  &c. 
— Double  Damages  for  Distress 
■where  no  Rent  due    923 

2.  56  Geo.  3,  c.  50,  Sale  of  Farming 

Stock  Act,  1816,  Sale  of  Hay, 
&c.,  by  Trustees,  &c.,  of  Bank- 
rupt Tenant    925 

3.  8  &  9  Vict.  c.   124,   Leases  Act, 

1845,  to  facilitate  granting  of 
Leases  (with  form)     927 

4.  14  &  15  Vict.  0.  25,  Landlord  and 

Tenant  Act,  1851,  Emblements 
— Crops  seized  in  Execution — 
Agricultural  Tenants'  Fixtures.  930 

5.  15  &  16  Vict.  0.  76,  Common  Law 

Procedure  Act,  1852,  s.  209, 
Notice  of  Writ  of  Ejectment  by 
Tenant  to  Landlord 932 

6.  32  &  33  Vict.   c.   41,   Poor   Eate 

Assessment  and  Collection  Act, 
1869,  Rating  Occupiers  for  Short 
Terms 932 

7.  43  &  44  Vict.  c.  47,  Ground  Game 

Act,  1880     935 

8.  Rules  under  Solicitors'  Remunera- 

tion Order  as  to  Charges  for 
Leases,  &c 937 


Sect.  page 

9.  46  &  47  Vict.  c.  52  (Bankruptcy 
Act,  1883),  ss.  42,  55,  Distress 
for  Rent  on  Bankrupt  Tenant — 
Disclaimer  of  Lease  by  Trustees 
in  Bankruptcy  —  Banki'uptcy 
Rule  as  to  Leave  to  Disclaim  . .   939 

10.  46  &  47  Vict.  c.  61,  Agricultural 

Holdings  Act,  1883 942 

11.  51  &  52  Vict.  c.  21,  Law  of  Dis- 

tress Amendment  Act,  1888 ....   956 

12.  Distress  for  Rent  Rules,  18S8    . .   957 

13.  Distress  for  Rent  Fees     959 

14.  Distress  for  Rent  Rules,  1895    . .   960 

15.  53    &   54   Vict.    c.    57,   Tenants' 

Compensation  Act,  1890 961 

16.  54  &  55  Vict.  c.  39,  Stamp  Act, 

1891,  ss.  1,  2,   14,   15,  72,  75— 
78,  and  part  of  Schedule 962 

17.  58  &  59  Vict.  c.  24,  Law  of  Dis- 

tress Amendment  Act,  1895     . .   966 

18.  58    &    59   Viot.    c.    27,    Market 

Gardeners'   Compensation  Act, 
1895 966 

19.  63  &  64  Vict.  c.  50,  Agricultural 

Holdings  Act,  1900 968 

20.  County   Court   Order  XLa,  and 

Forms  thereunder 976 

21.  Board  of  Agriculture  Forms  ....   985 


Sect.  1.— 2  W.  &  M.  Sess.  1,  c.  5.  [See  chap.  xi., 

Sect.  10  (h), 

An  Ad  for  enahUng  the  Sale  of  Goods  distrained  for  Rent  in  case  the  Bent  he  not  P-538.] 
2xiid  in  a  reasonable  Time. 


"Whereas  the  most  ordinary  and  ready  way  for  recovery  of  arrears  of  rent 
is  by  distress,  yet  sucli  distresses  not  be'ing  to  be  sold,  but  only  detained  as 
pledges  for  enforcing  the  payment  of  such  rent,  the  persons  distraining  have 
little  benefit  thereby  :  for  the  remedying  whereof  be  it  enacted  that  where  any 
goods  or  chattels  shall  be  distrained  for  any  rent  reserved  and  due  upon  any 
demise,  lease,  or  contract  whatsoever,  and  the  tenant  or  owner  of  the  goods  so 
distrained  shall  not  within  five  days  next  after  such  distress  taken,  and  notice 
thereof  (with  the  cause  of  such  taking)  left  at  the  chief  mansion  house  or  other 
most  notorious  place  on  the  premises  charged  with  the  rent  distrained  for, 
replevy  the  same,  with  sufficient  security  to  be  given  to  the  sheriff  according  to 


Arp.  A.  s.  1. 
2  W.  &  M. 
Sess.  1,  c.  5. 

Where  Goods, 
&c.,  distrained, 
and  no  replevy 
in  5  Days,  dis- 
trainee may  sell 
Goods,  &c.,  and 
apply  Proceeds 
toward  Rent 
and  Costs. 
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Appendix  A.  (statutes). 


App.  a.  s.  1. 
2  W.  &  M. 
Sess.  1,  c.  5. 


Shoavcs  of  Corn 
or  f 'orn  Loose  or 
in  till'  Straw, 
and  Hay  iu  the 
Bam  or  Stack, 
or  upon  the 
Land,  may  be 
secured  in  the 
Nature  of  a 
Distress  (but 
not  removed)  ; 
and  if  not 
reple\'ied  in  due 
Time  may  be 
appraised  and 
Sold. 


Eemedy  for 
Pound  Breach 
or  Kescous  of 
Goods,  &c., 
distrained  for 
Rent. 


Eemedy  for 
tinlawful 
Distress  and 
Sale  of  Goods, 
&c. 


law,  that  then  in  such  case,  after  such  distress  and  notice  as  aforesaid,  and 
expiration  of  tlio  said  five  daJ^■^,  the  ])orson  distraining  shall  and  may,  with  the 
sheriff  or  under-sherilf  of  the  county,  or  with  the  constable  of  the  hundred, 
parish,  or  place  where  such  distress  shall  be  taken  (who  are  hereby  required  to 
be  aiding  and  assisting  therein)  cause  the  goods  and  chattels  so  distrained  to  be 
appraised  by  two  sworu  ap^iraisers  (whom  such  sheriff,  under-sherilt',  or  constable 
are  hereby  empowered  to  swear)  to  appraise  the  same  truly  according  to  the  best 
of  their  understandings  ;  and  after  such  appraisement  shall  and  may  lawfully  sell 
the  goods  and  chattels  so  distrained,  for  the  best  price  can  be  gotten  for  the 
same,  towards  satisfaction  of  the  rent  for  which  the  said  goods  and  chattels  shall 
bo  distrained,  and  of  the  charges  of  such  distress,  appraisement,  and  sale,  leaving 
the  overplus  (if  any)  in  the  hands  of  the  said  sheriff,  under-sheriff,  or  constable, 
for  the  owner's  use(«). 

2.  And  whereas  no  sheaves  or  cocks  of  corn,  loose  or  in  the  straw,  or  hay  in 
any  barn  or  granary,  or  on  any  hovel,  stack,  or  rick,  can  by  the  law  be  distrained 
or  otherwise  secured  for  rent,  whereby  landlords  are  oftentimes  cousened  and 
deceived  by  their  tenants,  who  sell  their  corn,  grain,  and  hay  to  strangers,  and 
remove  the  same  from  the  premises  chargeable  with  such  rent,  and  thereby 
avoid  the  payment  of  the  same :  be  it  fiu'ther  enacted  by  the  authority  afore- 
said, that  for  remedying  the  said  practice  and  deceit  it  shall  and  may,  from  and 
after  the  said  first  day  of  June,  be  lawful  to  and  for  any  person  or  persons 
having  rent  arrear  and  due  upon  any  such  demise,  lease,  or  contract  as  afore- 
said, to  seize  and  secure  any  sheaves  or  cocks  of  corn,  or  corn  loose  or  in  the 
straw,  or  hay  lying  or  being  in  any  barn  or  granary,  or  upon  any  hovel,  stack, 
or  rick,  or  otherwise  upon  any  part  of  the  land  or  pound  charged  with  such  rent, 
and  to  lock  up  or  detain  the  same  in  the  place  where  the  same  shall  be  found, 
for  or  in  the  natiu'e  of  a  distress,  until  the  same  shall  be  replevied,  ujion  such 
security  to  be  given  as  aforesaid;  and  in  default  of  replevying  the  same  as  afore- 
said within  the  time  aforesaid,  to  sell  the  same,  after  such  appraisement  thereof 
to  be  made  ;  so  as  nevertheless  such  corn,  grain,  or  hay  so  disti'ained  as  afore- 
said be  not  removed  by  the  person  or  persons  distraining,  to  the  damage  of  the 
owner  thereof,  out  of  the  j^lace  where  the  same  shall  be  found  and  seized,  but  be 
kept  there  as  impounded,  until  the  same  shall  be  replevied  or  sold  in  default  of 
replevjdng  the  same  within  the  time  aforesaid. 

3.  And  be  it  further  enacted  by  the  authority  aforesaid,  that  upon  any  pound 
breach  or  rescous  of  goods  or  chattels  disti'ained  for  rent,  the  person  or  persons 
grieved  thereby  shall,  in  a  special  action  upon  the  case  for  the  wrong  thereby 
sustained,  recover  his  and  their  treble  damages  and  costs  of  suit  against  the 
offender  or  offenders  in  any  such  rescous  or  pound  breach,  any  or  either  of 
them,  or  against  the  owners  of  the  goods  distrained  in  case  the  same  be  after- 
wards found  to  have  come  to  his  use  or  possession. 

4.  Provided  always,  and  be  it  further  enacted,  that  in  case  any  such  distress 
and  sale  as  aforesaid  shall  be  made,  by  vii'tue  or  colour  of  this  present  Act,  for 
rent  pretended  to  be  arrear  and  due,  where  in  truth  no  I'ent  is  arrear  or  due  to 
the  person  or  persons  distraining,  or  to  him  or  them  in  whose  name  or  names 
or  right  such  distress  shall  be  taken  as  aforesaid ;  that  then  the  owner  of  such 
goods  or  chattels  distrained  and  sold  aforesaid,  his  executors  or  administrators, 
shall  and  may,  by  action  of  trespass,  or  upon  the  case,  to  be  brought  against  the 
jjcrson  or  jDersons  so  distraining,  any  or  either  of  them,  his  or  their  executors  or 
administrators,  recover  double  of  the  value  of  the  goods  or  chattels  so  distrained 
and  sold,  together  with  full  costs  of  suit. 


{(i)  By  the  Parish  Constables  Act,  1872 
(35  &  36  Vict.  c.  92),  s.  13,  so  much  of  this 
statute  "as  requires  any  sheriff  or  under- 
sheriff  or  constable  to  be  aiding  at  any 


distress  for  rent,  or  to  swear  any  appraiser 
thereat,  shall  be  repealed,  and  no  oath 
shall  be  required  from  such  appraiser." 


56  Geo.  3,  c.  50  (Sale  of  Farming  Stock  Act,  1816).  925 


Sect.  2.-56  Geo.  3,  c.  50  (The  Sale  of  Faeming  Stock  Act,  1816). 


App.  a.  s.  2. 

56  aEO.  3, 

c.  50. 


An  Act  to  regulate  the  Sale  of  Fanning  Stock  taken  in  Execution. 
I20th  June,  1816.] 

"WnEEEAS  it  is  expedient  tliat  the  execution  of  legal  process  should  bo  so  No  Sheriff  to 
regulated  as  to  be  consistent  with  good  husbandry  and  the  effect  and  intent  of  °ny'^L°„^g°ny 
covenants  and  agreements  entered  into  between  the  owners  and  occupiers  of  straw,  Chaff, 
land  let  to  farm :  be  it  enacted,  &c.  that  no  sheriff  or  other  officer  in  EngJand  °^'^^™p^'q^'^ 
or  Wales  shall,  by  virtue  of  any  process  of  any  court  of  law,  carry  off,  or  sell,  any  Hay  or 
or  dispose  of,  for  the  purpose  of  being  carried  off,  from  any  lands  let  to  farm  other  Producs 
any  straw  threshed  or  unthreshed,  or  any  straw  of  crops  growing,  or  any  chaff,  ^"J^.gnant!^ 
colder,  or  any  turnips,  or  any  manure,  compost,  ashes,  or  seaweed,  in  any  case 
whatsoever ;  nor  any  hay,  grass,  or  grasses,  whether  natural  or  artificial,  nor 
any  tares  or  vetches,  nor  any  roots  or  vegetables,  being  produce  of  such  lands, 
in  any  case  where,  according  to  any  covenant  or  written  agreement  entered  into 
and  made  for  the  benefit  of  the  owner  or  landlord  of  any  farm,  such  hay,  grass, 
or  grasses,  tares  and  vetches,  roots  or  vegetables,  ought  not  to  be  taken  off  or 
withholden  from  such  lands,  or  which  by  the  tenor  or  effect  of  such  covenants 
or  agreements  ought  to  be  used  or  expended  thereon,  and  of  which  covenants 
or  agreements  such  sheriff  or  other  officer  shall  have  received  a  written  notice 
before  he  shall  have  proceeded  to  sale. 

2.  And  be  it  further  enacted,  that  the  tenant  or  occupier  of  any  lands  let  to  Tenant  to  give 
farm,  against  whose  goods  any  process  of  law  shall  issue,  whereby  such  goods  ^°\}^l°^^^. 
may  be  taken  and  sold,  shall,  on  having  knowledge  of   such  process,  give  a  '    '  ' 
written  notice  to  the  sheriff  or  other  officer  execirting  the  same  of  such  covenants 

or  agreements  whereof  he  or  she  shall  have  knowledge,  and  which  may  relate  to 

and  regulate,  or  are  intended  to  regulate,  the  use  and  expenditure  of  the  crops 

or  produce  grown  or  growing  thereon,  and  also  of  the  name  and  residence  of  the 

owner  or  landlord  of  such  lands;  and  such  sheriff  or  other  officer  shall  forthwith  and  Shrriff  to 

on  executing  such  process,  and  before  any  sale  shall  have  been  proceeded  in,  gj^^^^*]^""  ^"^ 

send  a  notice  by  the  general  post  to  the  owner  or  landlord  of  such  lands,  in  aU 

cases  where  such  owner  or  landlord  shall  be  resident  in  any  part  of  this  United 

Engdom,  and  shall  have  been  made  known  to  and  ascertained  by  such  sheriff  or 

other  officer,  and  also  to  the  known  steward  or  agent  of  such  landlord  or  owner, 

in  respect  of  such  lands,  stating  to  such  owner,  landlord,  and  agent  the  fact  of 

possession  having  been  taken  of  any  crops  or  produce  hereinbefore  mentioned ; 

and  such  sheriff'   or  other  officer  shall,  in  all  cases  of  the  absence  or  silence 

of  such  landlord  or  owner,  or  his  or  her  agent,  postpone  and  delay  the  sale  of 

such  crops  or  produce  until  the  latest  day  he  lawfully  can  or  may  appoint  for 

such  sale. 

3.  Provided  always,  and  be  it  further  enacted,  that  such  sheriff  or  other  sheriff  may 
officer  executing  such  process  may  dispose  of  any  crops  or  produce  hereinbefore  dispose  of 
mentioned  to  any  person  or  persons  who  shall  agree  in  writing  with  such  sheriff  to'^an  A^rpemrat 
or  other  officer,  in  cases  where  no  covenant  or  written  agreement  shall  be  shown,  to  expend  it  on 
to  use  and  expend  the  same  on  such  lands  in  such  manner  as  shall  accord  with  t^e  Land. 

the  custom  of  the  country,  and  in  cases  where  any  covenant  or  written  agree- 
ment shall  be  shown  then  according  to  such  covenant  or  written  agreement ; 
and  after  such  sale  or  disposal  so  qualified  it  shall  be  lawful  for  such  person  or 
persons  to  use  all  such  necessary  barns,  stables,  buildings,  outhouses,  yards  and 
fields,  for  the  purpose  of  consuming  such  crops  or  produce,  as  such  sheriff  or 
other  officer  shall  allot  or  assign  to  them  for  that  purpose,  and  which  such 
t  mant  or  occupier  would  have  been  entitled  to  and  ought  to  have  used  for  the 
like  purpose  on  such  lands. 

4.  And  be  it  further  enacted,  that  such  sheriff  or  other  officer  shall,  on  the  sheriff  toassi-n 
request  of  any  landlord  or  owner  who  shall  be  aggrieved  by  any  breach  of  such  Agreement  to 
agreement,  permit  such  landlord  or  owner  to  bring  any  action  or  actions  in  the     ^'°-    ^^  ' 
name  of  such  sheriff  or  other  officer  for  the  recovery  of  damages  in  respect  of 

such  breach;  such  landlord  or  owner  having  nevertheless  fully  indemnified  such 
sheriff  or  other  officer  against  all  costs  whatsoever,  and  all  loss  and  damage, 
before  any  such  action  shall  be  commenced. 

5.  And  be  it  further  enacted,  that  such  sheriff  or  other  officer  shall,  before  Sheriff  to  inquire 
any  sale  of  any  crops  or  produce  of  any  lands  let  to  farm  shall  be  proceeded  as  to  the  Name 
in,  make  by  all  ways  and  means  due  inquiry  within  the  parish  where  such  the  Landlord?  ° 
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App.  a.  s.  2. 

56  Geo.  3, 

c.  50. 

Landlords  not  to 
distrain  for  Kent 
on  Puroliasei  s  of 
Crops  severed 
fi-oui  the  Soil  or 
other  Thiivjs 
sold  subject  to 
Agreement. 


Sheriff  not  to 
sell  any  Clover, 
&c.,  growing 
■with  Corn. 

Act  not  to  afifect 
Contracts. 


Sheriff  not  to  be 
liable  for 
Damaiies,  unless 
for  wilful 
Omission. 


Indemnity  to 
Sheriff  and 
others  acting 
under  the 
Provisions  of 
this  Act. 


Assisniee  of 
Bankrupt,  &c., 
not  to  take  any 
Crop  in  any 
other  Way  than 
the  Banlii-upt 
would  have  been 
entitled  to  do. 


lands  sliiill  bo  situate,  as  to  tlie  name  and  residence  of  tlie  landlord  or  owner 
of  sucli  lands. 

6.  And  be  it  furtber  enacted,  tbat  in  all  cases  wbere  any  purchaser  or  pur- 
chasers of  any  crop  or  produce  hereinbefore  mentioned  shall  have  entered  into 
any  agreement  with  such  sheriff  or  other  ofRcer  touching  the  use  and  expendi- 
ture thereof  on  lands  let  to  farm,  it  shall  not  be  lawful  for  the  owner  or  landlord 
of  such  lands  to  distrain  for  any  rent  on  any  corn,  hay,  straw,  or  other  produce 
thereof,  which  at  the  time  of  such  sale,  and  the  execution  of  such  agreement 
entered  into  under  the  provisions  of  this  Act,  shall  have  been  severed  from  the 
soil  and  sold,  subject  to  such  agreement,  by  such  sheriff  or  other  officer,  nor  on 
any  turnips  whether  drawn  or  growing,  if  sold  according  to  the  provisions  of 
this  Act,  nor  on  any  horses,  sheep,  or  other  cattle,  nor  on  any  beasts  whatsoever, 
nor  on  any  waggons,  carts,  or  other  implements  of  husbandry  which  any  person 
or  persons  shall  employ,  keep,  or  use  on  such  lands,  for  the  purpose  of  threshing 
out,  carrying,  or  consximing  any  such  corn,  hay,  straw,  turnips,  or  other  produce, 
under  the  provisions  of  the  Act,  and  the  agreement  or  agreements  directed  to  be 
entered  into  between  the  sheriff  or  other  officer,  and  the  purchaser  or  purchasers 
of  such  crops  and  produce  as  hereinbefore  mentioned. 

7.  And  be  it  further  enacted,  that  no  sheriff  or  other  officer  shall,  by  virtue 
of  any  process  whatsoever,  seU  or  dispose  of  any  clover,  rye-grass,  or  any  artificial 
grass  or  grasses  whatsoever,  which  shall  be  newly  sown  and  be  growing  under 
any  crop  of  standing  corn. 

8.  Provided  always,  and  be  it  enacted,  that  this  Act  shall  not  extend  to  any 
straw,  turnips,  or  other  articles  which  the  tenant  may  remove  from  the  farm 
consistently  with  some  contract  in  writing. 

9.  And  "be  it  further  enacted,  that  in  every  case  where  any  action  shall  be 
brought  against  such  sheriff  or  other  officer  for  any  breach  of  or  omission  of 
compliance  with  the  provisions  of  this  Act,  no  plaintiff  shall  be  entitled  to 
recover  any  damoges  against  such  sheriff  or  other  officer  unless  it  shall  bo 
proved  on  the  trial  of  such  action  that  such  breach  or  omission  was  wilful  on  the 
23art  of  such  sheriff'  or  other  officer. 

10.  And  be  it  further  enacted,  that  no  sheriff  or  under-sheriff,  nor  any  or 
either  of  their  deputies,  agents,  bailiffs,  or  servants,  nor  any  person  or  persons 
who  shall  purchase  any  hay,  straw,  chaff,  turnips,  grass  or  grasses,_  or  other 
produce  and  things  hereinbefore  mentioned,  under  the  provisions  of  this  act,  nor 
his,  her,  or  their  servant  or  servants,  shall  be  deemed  or  taken  to  be  a  trespasser 
by  reason  of  his,  her,  or  their  coming  upon  or  remaining  in  possession  of  any 
barns  or  other  buildings,  yards,  or  fields,  for  the  purpose  of  threshing  out  or 
consuming  any  straw,  hay,  turnips,  or  other  produce  hereinbefore  mentioned, 
under  the  provisions  of  this  act,  or  for  doing  any  matter  or  thing  whatsoever 
fit  and  necessary  to  be  done  for  the  purpose  of  executing  the  same,  and  carrying 
into  effect  all  stipulations  contained  in  any  agreement  made  under  such  provi- 
sions, though  such  acts  shall  have  been  done  by  such  sheriff  or  other  officer,  and 
by  such  person  or  persons,  his,  her,  or  their  servants,  after  the  return  of  the 
process  under  which  such  sheriff  or  other  officer  shall  have  acted. 

11.  And  be  it  further  enacted,  that  no  assignee  of  any  bankrupt,  or  of  any 
insolvent  debtor's  estate,  nor  any  assignee  under  any  bill  of  sale,  nor  any  pur- 
chaser of  the  goods,  chattels,  stock,  or  crop  of  any  person  or  persons  engaged  or 
employed  in  husbandry  on  any  lands  let  to  farm,  shall  take,  use,  or  dispose  of 
any  hay,  straw,  grass  or  grasses,  tiumips,  or  other  roots,  or  any  other  produce  of 
such  lands,  or  any  manure,  compost,  ashes,  seaweed,  or  other  dressings  intended 
for  such  lands,  and  being  thereon,  in  any  other  manner  and  for  any  other 
pui^wse  than  such  bankrupt,  insolvent  debtor,  or  other  person  so  employed^  m 
husbandry  ought  to  have  taken,  used,  or  disposed  of  the  same,  if  no  commission 
of  banki-uptcy  had  issued,  or  no  such  assignment  or  assignments  had  been 
executed,  or  sale  made  {h). 


(i)  This  section,  so  far  as  it  relates  to 
the   assignee   of   any   insolvent   estate,   is 


repealed  by  the  Statute  Law  Eevision  Act, 
1873. 


8  &  9  Vict.  c.  124  (Leases  Act,  1845).  92) 


Sect.  3.-8  &  9  Vict.  c.  124  (The  Leases  Act,  1845).  App.  A.  s.  3. 

An  Act  to  facilitate  the  Qranting  of  certain  Leases.      [_^th  August,  1845.]  ^  ^  9  Vict. 

Whereas  it  is  expedient  to  facilitate  tlie  leasing  of  lands  and  tenements  :  be  wte^the 

it  enacted,  [&c.]  that  whenever  any  party  to  any  deed,  made  according  to  the  Words  of 

forms  set  forth  in  the  first  schedule  to  this  Act,  or  to  any  other  deed  which  shall  Column  i  of  the 

be  expressed  to  be  made  in  pursuance  of  this  Act,  shall  employ  in  such  deed  em^Toyed'Se'^° 

respectively  any  of  the  forms  of  words  contained  in  column  1   of  the  second  Deed  to  have 

schedule  hereto  annexed,  and  distinguished  by  any  number  therein,  such  deed  aslf'woiS^ot^* 

shall  be  taken  to  have  the  same  effect,  and  be  construed,  as  if  such  party  had  c-^lumn'2  were 

inserted  in  such  deed  the  form  of  words  contained  in  column  2  of  the  same  inserted, 
schedule,  and  distinguished  by  the  same  number  as  is  annexed  to  the  form  of 
words  employed  by  such  party,  but  it  shall  not  be  necessary  iu  such  deed  to 
insert  any  such  number. 

2.  Every  such  deed,  unless  any  exception  be  specially  made  therein,  shall  be  Deed  to  include 
held  and  construed  to  include  all  outhouses,  buildings,  bams,  stables,  yards,  ^^  Houses,  &c. 
gardens,  cellars,  ancient  and  other  lights,  paths,  passages,  ways,  waters,  water- 
courses, liberties,  privileges,  easements,  profits,  commodities,  emoluments,  here- 
ditaments, and  appurtenances  whatsoever  to  the  lands  and  tenements  therein 
comi^rised  belonging  or  in  anywise  appertaining. 

3.  In  taxing  any  bill  for  preparing  and  executing  any  deed  under  this  Act,  it  Remuneration 
shall  be  lawful  for  the  taxing  ofiicer,  and  he  is  hereby  required,  in  estimating  ^°^  ^^^^  "^^^er 
the  proper  sum  to  be  charged  for  such  transaction,  to  consider  not  the  length  of  be^t  Le'ngth* 
such  deed,  but  only  the  skill  and  labour-  employed,  and  responsibility  incurred  only- 

in  the  preparation  thereof. 

4.  Any  deed  or  part  of  a  deed,  which  shall  fail  to  take  effect  by  vu-tue  of  this  Deed  failin?  to 
Act,  shall  nevertheless  be  as  valid  and  effectual,  and  shall  bind  the  parties  take  effect  by 
thereto,  as  far  as  the  rules  of  law  and  equity  will  permit,  as  if  this  Act  had  not  yaiidt^*  *°  ^^ 
been  made. 

5.  In  the  construction,  and  for  the  purposes  of  this  Act,  and  the  schedules  Construction 
hereto  annexed,  unless  there  be  something  in  the  subject  or  context  repugnant  Clause. 

to  such  construction,  the  word  "  lands"  shall  extend  to  all  tenements  and  "here- 
ditaments of  freehold  tenure,  and  to  such  customary  lands  as  will  pass  by  deed, 
or  deed  and  surrender,  and  not  by  surrender  alone,  or  any  undivided  part  or 
share  therein  respectively;  and  every  word  importing  the  singular  number  only 
shall  extend  and  be  applied  to  several  persons  or  things,  as  w^ell  as  one  jierson 
or  thing,  and  the  converse ;  and  every  word  importing  the  masculine  gender 
only  shall  extend  and  be  applied  to  a  female  as  well  as  a  male  ;  and  the  word 
"  party"  shall  rnean  and  include  any  body  politic  or  corporate,  or  collegiate,  as 
well  as  an  individual. 

6.  The  schedules,  and  the  directions  and  forms  therein  contained,  shall  be  Schedules,  &c., 
deemed  and  taken  to  be  parts  of  this  Act.  part  of  Act. 

7.  This  Act  shall  commence  and  take  effect  from  and  after  the  first  day  of  Commencement 
October  [1845].  of  Act. 

8.  That  this  Act  shall  not  extend  to  Scotland. 


Extent  of  Act. 


The  First  Schedule. 

This  Indenture,  made  the  day  of  ,  one  thousand  eight  hundred  and 
forty  [or  other  year'],      in  pursuance  of  an  Act  to  facilitate  the  granting  of 

certain  leases.  Between  [here  insert  the  names  of  the  parties,  and  recitals,  if  any']: 
WITNESSETH,  that  the  said  [lessor]  or  [lessors]  doth,  or  do,  demise  unto  the  said 
[lessee']  or  [lessees],  his  [or  their]  executors,  administrators  and  assigns,  All,  &c. 
[|)rtrce^s].  From  the  day  of  for  the  term  of  thence  ensuing  : 

Yielding  therefor  during  the  said  term  the  rent  of  [state  the  rent  and  mode  of 
payment]  (c). 

In  witness  whereof  the  said  parties  hereto  have  hereunto  set  their  hands 
and  seals. 

(c)  Also  the  covenants — That,  &c.,  as  in  column  1  {selecting  those  intended). 
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The  Second  Schedule. 
Directions  as  to  the  Forms  in  this  Schedule. 

1.  Parties  who  use  any  of  the  forms  in  the  first  column  of  tliis  scliodulo  may 
substitute  for  tlie  words  "lessee"  or  "lessor,"  any  name  or  names;  and  in 
every  such  case  corresponding  substitutions  shall  bo  taken  to  be  made  in  the 
corresponding  forms  in  the  second  column. 

2.  Such  parties  may  substitute  the  feminine  gender  for  the  masculine,  or  the 
phu'al  number  for  the  singular,  in  the  forms  in  the  first  column  of  this  schedule : 
and  corresponding  changes  shall  be  taken  to  be  made  in  the  corresponding  forms 
in  the  second  column. 

3.  Such  parties  may  fill  iip  the  blank  spaces  left  in  the  forms  4  and  5  in  the 
first  column  of  this  schedule  so  employed  by  them,  with  any  words  or  figures, 
and  the  words  or  figures  so  introduced  shall  bo  taken  to  be  inserted  in  the 
correspondmg  blank  spaces  left  in  the  forms  embodied. 

4.  Such  parties  may  introdiice  into  or  annex  to  any  of  the  forms  in  the  first 
column  any  express  excejitions  from,  or  express  qualifications  thereof  respec- 
tively ;  and  the  like  exceptions  or  qualifications  shall  be  taken  to  be  made  from 
or  in  the  corresponding  forms  in  the  second  cohimn. 

5.  Where  the  premises  demised  shall  bo  of  freehold  tenure,  the  covenants  1 
to  10  shall  be  taken  to  be  made  with,  and  the  proviso  11  to  apply  to,  the  heirs 
and  assigns  of  the  lessor.  And  where  the  premises  demised  shall  be  of  leasehold 
teniu-e,  the  covenants  and  proviso  shall  be  taken  to  be  made  with  and  aj^ply  to 
the  lessor,  his  executors,  administrators  and  assigns. 


Column  1. 

1.  That  the  said 
[lessee']  covenants 
with  the  said  [lessor'] 
to  i)ay  rent. 


2.    And    to     pay 
taxes. 


3.    And  to  repair ; 


4.    And     to    paint 
outside  every  year ; 


Column  2. 

1.  And  the  said  [lessee]  doth  hereby  for  himself,  his 
heirs,  executors,  administrators  and  assigns,  covenant 
with  the  said  [lessor],  that  he,  the  said  [lessee^,  his  exe- 
cutors, administrators  and  assigns,  will  during  the  said 
term,  pay  unto  the  said  [lessor]  the  rent  hereby  reserved, 
in  manner  hereinbefore  mentioned,  without  any  deduc- 
tion whatsoever. 

2.  And  also  will  pay  all  taxes,  rates,  duties,  and 
assessments  whatsoever,  whether  parochial,  parlia- 
mentary or  otherwise,  now  charged  or  hereafter  to  be 
charged  upon  the  said  demised  premises,  or  upon  the 
said  [lessor]  on  account  thereof  (excepting  land  tax, 
and  excepting,  in  Ireland,  tithe  rent-charge,  and  such 
portion  of  the  jjoor  rate  as  the  [lessor]  is  or  may  be 
liable  to  pay  ;  and  excepting  also  all  taxes,  rates, 
duties  and  assessments  whatsoever,  or  any  portion 
thereof  wliich  the  [lessee]  is  or  may  be  by  law  exempted 
horn.  [(I)). 

3.  And  also  will,  during  the  said  term,  well  and 
sufiieiontly  repair,  maintain,  pave,  empty,  cleanse, 
amend  and  keep  the  said  demised  premises,  with  the 
appurtenances,  in  good  and  substantial  repair,  together 
with  all  chimney-pieces,  windows,  doors,  fastenings, 
water-closets,  cisterns,  partitions,  fixed  presses,  shelves, 
pipes,  pumps,  pales,  rails,  locks  and  keys,  and  all  other 
fixtures  and  things,  which  at  any  time  during  the  said 
tei-m  shall  be  erected  and  made,  when,  where  and  so 
often  as  need  shall  be. 

4.  And-  also  that  the  said  [lessee],  his  executors, 
administrators  and  assigns,  will  in  every  year  in 
the  said  term,  paint  all  the  outside  wood- work  and  iron- 


{d)  It  is  diflBcult  to  say  from  what  taxep,  rates,  &c.,  a  tenant  is  by  law  exempt;  ante, 
Ch.  XV. 


8  &  9  Vict.  c.  124  (The  Leases  Act,  1845). 
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o.  And  to  paint  and 
paper  inside  every 
year ; 


6.  And  to  insure 
from  fire  in  the  joint 
names  of  tlie  said 
[lessor']  and  the  said 
[lessee]  ; 


To  show  receipts ; 


And  to  rebuild   in 
case  of  fire. 


7.  And  that  the 
said  [lessor]  may 
enter  and  view  state 
of  rejjair,  and  that 
the  said  [lessee]  will 
repair  according  to 
notice. 


8.  That  the  said 
[lessee]  will  not  use 
premises  as  a  shop. 


9.  And  will  not  as- 
sign without  leave. 


10.  And  that  he 
will  leave  premises  in 
good  repair. 


L.T. 


Column  2. 

work  belonging  to  the  said  premises,  with  two  coats  of 
proper  oil  colours,  in  a  workmanlike  manner. 

5.  And  also    that    the    said   [lessee'],   his   executors, 
administrators  and  assigns,  will  in  every  year, 

paint  the  inside  wood,  iron  and  other  works,  now  or 
usually  painted  with  two  coats  of  proper  oil-colours, 
in  a  workmanlike  manner;  and  also  re-paper  with 
paper  of  a  qviality  as  at  present,  such  parts  of  the 
premises  as  are  now  papered ;  and  also  wash,  stop, 
whiten  or  colour  such  parts  of  the  said  premises  as  are 
now  plastered. 

G.  And  also  that  the  said  [lessee"],  his  executors, 
administrators  and  assigns,  will  forthwith  insure  the 
said  premises  hereby  demised  to  the  full  value  thereof, 
in  some  respectable  insurance  office,  in  the  joint  names 
of  the  said  [lessor],  his  executors,  administrators  and 
assigns,  and  the  said  [lessee],  his  executors,  administra- 
tors or  assigns,  and  keep  the  same  so  instu-ed  during 
the  said  term :  And  will  upon  the  request  of  the  said 
[lessor]  or  his  agent,  show  the  receipt  for  the  last 
premium  paid  for  such  insurance  for  every  current 
year :  And  as  often  as  the  said  premises  hereby  demised 
shall  be  burnt  down  or  damaged  by  fire,  all  and  every 
the  sums  or  sum  of  money  which  shall  be  recovered  or 
received  by  the  said  [lessee],  his  executors,  administra- 
tors, or  assigns,  for  or  in  respect  of  such  insurance, 
shall  be  laid  out  and  expended  by  him  in  building  or 
repairing  the  said  demised  premises,  or  such  parts 
thereof  as  shall  be  burnt  down  or  damaged  by  fire  as 
aforesaid. 

7.  And  it  is  hereby  agreed  that  it  shall  be  lawful  for 
the  said  [lessor]  and  his  agents,  at  all  seasonable  times 
during  the  said  term,  to  enter  the  said  demised  premises, 
to  take  a  schedule  of  the  fixtures  and  things  made  and 
erected  thereupon,  and  to  examine  the  condition  of  the 
said  premises  ;  and  further,  that  all  wants  of  repara- 
tion, which  upon  such  views  shall  be  found,  and  for  the 
amendment  of  which  notice  in  writing  shall  be  left  at 
the  premises,  the  said  [lessee],  his  executors,  adminis- 
trators and  assigns,  will,  within  three  calendar  months 
next  after  every  such  notice,  well  and  sufficiently  repair 
and  make  good  accordingly. 

8.  And  also,  that  the  said  [lessee],  his  executors, 
administrators  and  assigns,  will  not  convert,  use  or 
occupy  the  said  premises,  or  any  part  thereof,  into  or  as 
a  shop,  warehouse,  or  other  place,  for  carrying  on  any 
trade  or  business  whatsoever,  or  suffer  the  said  premises 
to  be  used  for  any  such  purpose  or  otherwise  thanas  a 
private  dwelling-house,  without  the  consent  in  writing 
of  the  said  [lessor]. 

9.  And  also,  that  the  said  [lessee]  shall  not  nor  will 
during  the  said  term  assign,  transfer  or  set  over,  or 
otherwise  by  any  act  or  deed  procure  the  said  premises, 
or  any  of  them,  to  be  assigned,  transferred  or  set  over 
unto  any  person  or  persons  whomsoever,  without  the 
consent  "in  writing  of  the  said  [lessor],  his  executors, 
administrators  or  assigns,  first  had  and  obtained. 

10.  And  further,  that  the  said  [lessee]  will,  at  the 
expiration  or  other  sooner  determination  of  the  said 
term,  peaceably  surrender  and  yield  up  unto  the  said 
[lessor]  the  sa'id  premises  hereby  demised,  with_  the 
appurtenances,  together  with  aH"  buildings,  erections, 
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Cohnnii  1, 


11.  Proviso  for  re- 
entry by  the  said 
lessor  on  non-pay- 
ment of  rent  or  non- 
performance of  cove- 
nants. 


12.  The  said  [Jvs- 
sor']  covenants  •with 
the  said  \Jessee]  for 
quiet  enjoyment. 


Cohimn  2. 

and  fixtures,  now  or  hereafter  to  be  built  or  erected 
thereon,  in  good  and  substantial  repair  and  condition  in 
all  respects,  reasonable  wear  and  tear,  and  damage  by 
fire  only  excepted. 

11.  Provided  always,  and  it  is  expressly  agreed,  that 
if  the  rent  hereby  reserved,  or  any  part  thereof,  shall 
be  unpaid  for  fifteen  days  after  any  of  the  days  on 
which  the  same  ought  to  have  been  paid  (although  no 
formal  demand  shall  have  been  made  thereof),  or  in 
case  of  the  breach  or  non-performance  of  any  of  the 
covenants  and  agreements  herein  contained  on  the  part 
of  the  said  [lessee'],  his  executors,  administrators  and 
assigns,  then  and  in  either  of  such  cases  it  shall  be  law- 
ful for  the  said  \_lessor'\  at  any  time  thereafter,  into  and 
upon  the  said  demised  premises,  or  any  part  thereof,  in 
the  name  of  the  whole  to  re-enter,  and  the  same  to  have 
again,  repossess  and  enjoy  as  of  his  or  their  former 
estate,  anything  hereinafter  contained  to  the  contrary 
notwithstanding. 

12.  And  the  [lessor']  doth  hereby  for  himself,  his 
heirs,  executors,  administrators  and  assigns,  covenant 
with  the  said  [lessee'],  his  executors,  administrators  and 
assigns,  that  he  and  they  paying  the  rent  hereby 
reserved,  and  performing  the  covenants  hereinbefore  on 
his  and  their  jaart  contained,  shall  and  may  peaceably 
possess  and  enjoy  the  said  demised  premises  for  the 
term  hereby  granted,  without  any  interruption  or  dis- 
turbance from  the  said  [hssor],  his  executors,  adminis- 
trators or  assigns,  or  any  other  j^erson  or  persons 
lawfully  claiming  by,  from  or  under  him,  them  or  any 
of  them(e). 


On  Determina- 
tion of  Leases  or 
Tenancies  under 
Tenant  for  Life, 
&C.,  instca'l  of 
Emblements, 
Tenant  to  hold 
until  expiration 
of  Current  Year, 
&c. 


Sect.  4.— 14  &  15  Vict.  c.  25  (The  Landlord  and  Tenant  Act,  1851  (/) ). 

An  Act  to  improve  the  Law  of  Landlord  and  Tenani  in  relation  to  Emhlements,   to 
Groiving  Ctojjs  seized  in  Execution,  and  to  Agricidturul  Tenants'"  Fixtures. 

[^l-ith  July,  1851.] 

Whereas  it  is  expedient  to  amend  the  law  to  prcA^ent  or  lessen  the  evils  of  the 
right  to  emblements,  and  the  loss  and  injury  arising  therefrom,  and  also  the  law 
relating  to  growing  crops  seized  under  executions,  and  to  agricultural  fixtures  : 
bo  it  therefore  declared  and  enacted  [&c.]. 

1.  That  where  the  lease  or  tenancy  of  any  farm  or  lands  held  by  a  tenant  at 
rack  rent  shall  determine  by  the  death  or  cesser  of  the  estate  of  any  landlord 
entitled  for  his  life,  or  for  any  other  uncertain  interest,  instead  of  claims  to 
emblements,  the  tenant  shall  continue  to  hold  and  occupy  such  farm  or  lands 
until  the  expiration  of  the  then  current  year  of  his  tenancy,  and  shall  then  quit 
ui:)on  the  terms  of  his  lease  or  holding,  in  the  same  manner  as  if  such  lease  or 
tenancy  were  then  determined  bj'  effluxion  of  time  or  other  lawful  means  during 
the  continuance  of  his  landlord's  estate ;  and  the  succeeding  landlord  or  owner 
shall  be  entitled  to  recover  and  receive  of  the  tenant  in  the  same  manner  as  his 
predecessor  or  such  tenant's  lessor  could  have  done  if  he  had  been  living  or  had 
continued  the  landlord  or  lessor  a  fair  projiortion  of  the  rent  for  the  period 
which  may  have  elapsed  from  the  day  of  the  death  or  cesser  of  the  estate  of  such 


(e)  It  is  believed  this  form  has  been 
seldom  if  ever  used  ;  but  the  mere  fact  of 
its  being  statutory  gives  it  some  (at  any 
rate  historical)  value. 

The     Conveyancing     Act,     1881,     by 


sects.  27  and  57  and  Scheds.  III.  and  IV., 
provides  statutory  forms  of  mortgage, 
conveyance,  etc.,  but  no  form  of  lease. 

(/■)  So  called  by  virtue  of  the   Short 
Titles  Act,  1892. 
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predecessor  or  lessor  to  the  time  of  tlie  tenant  so  cxiiitting,  and  the  succeeding  A  pp.  A.  s.  4. 
landlord  or  owner  and  the  tenant  respectively  shall,  as  between  themselves  h&isVict. 
and  as  against  each  other,  be  entitled  to  all  the  benefits  and  advantages,  and         c,  95. 

be  subject  to  the  terms,  conditions  and  restrictions  to  which  the  preceding 

landlord  or  lessor  and  such  tenant  respectively  would  have  been  entitled  and 
subject  in  case  the  lease  or  tenancy  had  determined  in  manner  aforesaid  at  the 
expiration  of  such  ciu-rent  year  :  provided  always,  that  no  notice  to  quit  shall 
be  necessary  or  required  by  or  fi'om  either  party  to  determine  any  such  holding 
and  occupation  as  aforesaid. 

2.  In  case  all  or  any  part  of  the  growing  crops  of  the  tenant  of  any  farm  or  Growing  Crops 
lands  shall  be  seized  and  sold  by  any  sheriiS  or  other  officer  by  virtue  of  any  seized  aud  sold 
•writ  of  fieri  facias  or  other  writ  of  execution,  such  crops,  so  long  as  the  same  ^o^be  liable  for 
shall  remain  on  the  farms  or  lands,  shall,  in  default  of  sufficient  distress  of  the  accruing  Rent, 
goods  and  chattels  of  the  tenant,  be  liable  to  the  rent  which  may  accrue  and 

become  due  to  the  landlord  after  any  such  seiziu^e  and  sale,  and  to  the  remedies 
by  distress  for  recovery  of  such  rent,  and  that  notwithstanding  any  bargain  and 
sale  or  assignment  which  may  have  been  made  or  executed  of  such  growing- 
crops  by  any  such  sheriff  or  other  officer. 

3.  If  any  tenant  of  a  farm  or  lands  shall,  after  the  passing  of  this  Act,  icith  Tenant  mr.y  re- 
the  consent  in  ivriting  of  the  landlord  for  the  time  being,  at  his  own  costs  and  '^"J®  ?'J^'J^°°^ 
expense,  erect  any  farm-building,  either  detached  or  otherwise,  or  put  up  any  erected  by  him 
other  building,  engine  or  machinery,  either  for  agricultural  piu-poses  or  for  the  on  Farms, 
purposes  of  trade  and  agricultiu'e  (which  shall  not  have  been  erected  or  put  up  ei^cTto'takft°o* 
in  pursuance  of  some  obligation  in  that  behalf),  then  all  such  buildings,  engines,  them. 

and  machinery  shall  be  the  property  of  the  tenant,  and  shall  be  removable  by 

him  notwithstanding  the  same  may  consist  of  separate  buildings,  or  that  the 

same  or  any  part  thereof  may  be  built  in  or  permanently  fixed  to  the  soil,  so  as  j-gge  ch.  XVT., 

the  tenant  making  any  such  removal  do  not  in  anywise  injure  the  land  or  Sect.  8,  p.  705.] 

buildings  belonging  to  "the  landlord,  or  otherwise  do  put  the  same  in  like  plight 

and  condition,  or  as  good  plight  and  condition,  as  the  same  were  in  before  the 

erection  of  anything  so  removed :  provided,  nevertheless,  that  no  tenant  shall, 

under  the  provision  last  aforesaid,  be  entitled  to  remove  any  such  matter  or 

thing  as  aforesaid  without  first  giving  to  the  landlord  or  his  agent  one  month's 

previous  notice  in  writing  of  his  intention  so  to  do  ;  and  thereupon  it  shall  be 

lawful  for  the  landlord,  or  his  agent  on  his  authority,  to  elect  to  purchase  the 

matters  and  things  so  proposed  to  be  removed,  or  any  of  them,  and  the  right  to 

remove  the  same  shall  thereby  cease,  and  the  same  shall  belong  to  the  landlord  ; 

and  the  value  thereof  shall  be  ascertained  and  determined  by  two  referees,  one 

to  be  chosen  by  each  party,  or  by  an  umpire  to  be  named  by  such  referees,  and 

shall  be  paid  or  allowed  in  account  by  the  landlord  who  shall  have  so  elected  to 

pui'chase  the  same. 

4.  {(j)  If  any  occupying  tenant  of  land  shall  quit,  leaving  unpaid  any  tithe  rent-  Tithe  Rent- 
charge  for  or  charged  upon  such  land  which  he  was  by  the  terms  of  his  tenancy  charge. 

or  holding  legally  or  equitably  liable  to  pay,  and  the  tithe-owner  shall  give  or 
have  given  notice  of  proceeding  by  distress  upon  the  land  for  recovery  thereof, 
it  shall  be  lawful  for  the  landlord,  or  the  succeeding  tenant  or  occupier,  to  pay 
such  tithe  rent-charge,  and  any  expenses  incident  thereto,  and  to  recover  the 
amount  or  sum  of  money  which  he  may  so  pay  over  against  such  first-named 
tenant  or  occupier,  or  his  legal  representatives,  in  the  same  manner  as  it  the 
same  were  a  debt  by  simple  contract  due  from  such  first-named  tenant  or 
occupier  to  the  landlord  or  tenant  making  such  payment. 

5.  Nothinc:  in  this  Act  shall  extend  to  Scotland.  Act  not  to 


extend  to 
Scotland. 


iff)  As  to  tithe  rent-charge  generally,  Rent- Charge ;    and   Leach's   Tithe    Acts, 

see  Ch.  XV.,  Sect.  16,  p.  Gol,  ante  ;  the  of  which  a  sixth  edition  was  published  in 

Tithe  Act,  1891  (54  &  55  Vict.  c.  8),  and  1896. 
other  Acts,   Chitty's   Statutes,  tit.    Tithe 
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Appkxdix  a.  (statutes  and  rules). 


App.  a.  s.  5. 

15  &  IG  Vict. 

c.  76. 


Tenant  to  give 

Kdtice  of 
Kjrctment  to 
Laudlorcl. 


Sect.  5. — 1^  &  IG  Vict.  c.  76  (Common  Law  Procedure  Act,  1852). 

An  Act  to  amoid  the  Process,  Practice,  and  Mode  of  Plcadinq  in  the  Superior 
Courts,  (f'c.  [mh  June,  1852.] 

209.  Every  tenant  to  wliom  any  writ  in  ejectment  shall  be  delivered,  or  to 
whose  knowledge  it  shall  come,  shall  forthwith  give  notice  thereof  to  his  land- 
lord, or  his  bailiff  or  receiver,  under  jjenalty  of  forfeiting  the  value  of  three 
years'  improved  or  rack-rent  of  the  premises  demised  or  holden  in  the  possession 
of  such  tenant,  to  the  person  of  whom  he  holds,  to  be  recovered  by  action  in  any 
court  of  common  law  having  jurisdiction  for  the  amount. 

\_For  other  sections  of  this  Act,  see  p.  860;  and  compare  sect.  140  of  t/ie  Count)] 
Courts  Act,  1888,  p.  892,  ante.] 


[See  Ch.  XV., 
Sect.  2.  p.  627.] 


Occnpiers  of 
Tenements  let 
for  sliort  Terms 
may  deduct 
l'o(')r  Kato 
from  Rents. 

Amonnt  of  Eats 
payable  by 
Occupier. 

Owners  may 
at.Te'>  to  pay 
the  Kate,  and 
be  allowed  a 
Commission. 


Vcstrios  may 
order  the  Owner 
to  be  rated 
iiistc  id  of  the 
Occupier. 


Sect.  6. — 32  &  33  Vict.  c.  41  (Poor  Eate  Assessment  and  Collection 

Act,  1869)  (A). 

An  Act  for  amending  the  Law  ivith  respect  to  the  Rating  of  Occnpiers  for  short 
Terms,  and  the  making  and  collecting  of  the  Poor's  Rate.     [2Qth  July,  1869.] 

Whereas  it  is  expedient  to  amend  the  law  relating  to  the  collection  of  jDoor 
rates  assessed  upon  occupiers  of  hereditaments  held  for  short  terms,  and  to 
the  making  and  collecting  of  the  poor  rate :  be  it  therefore  enacted  [&c.],  as 
follows :  — 

1.  The  occupier  of  any  rateable  hereditament  lot  to  him  for  a  term  not 
exceeding  three  months  shall  be  entitled  to  deduct  the  amount  paid  by  him  in 
respect  of  any  poor  rate  assessed  upon  such  hereditament  from  the  rent  due  or 
accruing  due'  to  the  owner,  and  every  such  payment  shall  be  a  valid  discharge 
of  the  rent  to  the  extent  of  the  rate  so  paid. 

2.  No  such  occupier  shall  be  compelled  to  pay  to  the  overseers  at  one  time  or 
within  fovu-  weeks  a  greater  amount  of  the  rate  than  would  be  due  for  one  quarter 
of  the  year. 

3.  In  case  the  rateable  value  of  any  hereditament  does  not  exceed  twent}'' 
pounds,  if  the  hereditament  is  situate  in  the  metropolis,  or  thirteen  pounds  if 
situate  in  any  parish  wholly  or  partly  within  the  borough  of  Liverpool,  or  ten 
pounds  if  situate  in  any  parish  wholly  or  partly  within  the  citj'  of  Manchester 
or  the  borough  of  Birmingham,  or  eight  jjounds  if  situate  elsewhere,  and  the 
owner  of  such  hereditament  is  willing  to  enter  into  an  agreement  in  writing  with 
the  overseers  to  become  liable  to  them  for  the  poor  rates  assessed  in  respect  of 
such  hereditament,  for  any  term  not  being  loss  than  one  year  from  the  date  of 
such  agreement,  and  to  pay  the  poor  rates  whether  the  hereditament  is  occupied 
or  not,  the  overseers  may,  subject  nevertheless  to  the  control  of  the  vestry,  agree 
with  the  owner  to  receive  the  rates  from  him,  and  to  allow  to  him  a  commission 
not  exceeding  twenty-five  per  cent,  on  the  amount  thereof. 

4.  The  vestry  of  any  parish  may  from  time  to  time  order  that  the  owners  of 
all  rateable  hereditaments  to  which  section  three  of  this  Act  extends,  situate 
within  such  parish,  shall  be  rated  to  the  poor  rate  in  resjiect  of  such  rateable 
hereditaments,  instead  of  the  occujiiers,  on  all  rates  made  after  the  date  of  such 
order  ;  and  thereupon  and  so  long  as  such  order  shall  be  in  force  the  following 
enactments  shall  have  effect : 

1.  The  overseers  shall  rate  the  owners  instead  of  the  occupiers,  and  shall 
allow  to  them  an  abatement  or  deduction  of  fifteen  per  centum  from  the 
amoiuit  of  the  rate  : 


{h)  See  ante,  Cli.  XV. 


32  &  33  Vict.  c.  41  (Poor  Eate  Assessment,  &c.  Act,  1869), 
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2.  If  the  owner  of  one  or  more  sucli  rateable  hereditaments  shall  give  notice    Apr.  A.  s.  G. 

to  the  overseers  in  writing  that  he  is  willing  to  be  rated  for  any  term  not  32  &  33  yjcr. 
being  less  than  one  year  in  respect  of  all  such  rateable  hereditaments  of         ^  41. 

which  he  is  the  owner,  whether  the  same  be  occupied  or  not,  the  overseers  

shall  rate  such  owner  accordingly,  and  allow  to  him  a  further  abatement 
or  deduction  not  exceeding  fifteen  per  centum  from  the  amount  of  the 
rate  during  the  time  he  is  so  rated : 

3.  The  vestry  may  by  resolution  rescind  any  such  order  after  a  day  to  be  fixed 

by  them,  such  day  being  not  less  than  six  months  after  the  passing  of 
such  resolution,  but  the  order  shall  continue  in  force  with  respect  to  all 
rates  made  before  the  date  on  which  the  resolution  takes  effect : 

Provided  that  this  clause  shall  not  be  applicable  to  any  rateable  hereditament  in 
which  a  dwelling  house  shall  not  be  included. 

5.  When  an  owner  who  has  become  liable  to  pay  the  poor  rate   omits   or  Owners  omitting 
neglects  to  pay,  before  the  fifth  day  of  June  in  any  year,  any  rate  or  any  instal-  ^^^^P^^  f^^J^^'j ^^^ 
ment  thereof  which  has  become  due  previously  to  the  preceding  fifth  day  of  day  of  June 
January,  and  has  been  duly  demanded  by  a  demand-note  delivered  to  him  or  to  forfeit 

left  at  his  usual  or  last  known  place  of  abode,  he  shall  not  be  entitled  to  deduct  commission, 
or  receive  any  commission,  abatement,  or  allowance  to  which  he  would,  except 
for  such  omission  or  neglect,  be  entitled  under  this  act,  but  shall  be  liable  to 
pay,  and  shall  -paj  rate  or  instalment  in  full. 

6.  The  statute  thirteenth  and  fourteenth  Victoria,  chapter  ninety-nine  (/),  with  ^epe^lof  is& 
respect  to  the  rating  of  small  tenements,  and  so  much  of  any  local  statute  as  &c.,  so  far  as 
relates  to  the  rating  of  owners  instead  of  occupiers,  are  hereby  repealed,  so  far  the  same  apply 
as  the  same  apply  to  any  poor  rate  made  after  this  Act  comes  into  operation.         ^^^e  Poor 

7.  Every  pavment  of  a  rate  by  the  occupier,  notwithstanding  the  amount  constructive 
thereof,  may  be  deducted  from  his  rent  as  herein  provided,  and  every  payment  payment  of  the 
of  a  rate  by  the  owner,  whether  he  is  himself  rated  instead  of  the  occupier,  ^'^'^°- 

or  has  agreed  with  the  occupier  or  with  the  overseers  to  pay  such  rate,  and 
notwithstanding  any  allowance  or  deduction  which  the  overseers  are  empowered 
to  make  from  the  rate,  shall  be  deemed  a  payment  of  the  full  rate  by  the  occupier 
for  the  purpose  of  any  qualification  or  franchise  which  as  regards  rating  depends 
upon  the  payment  of  the  poor  rate. 

8.  Where  an  owner  who   has  undertaken,  whether  by  agreement  with  the  where  Ow^lel•s 
occupier  or  with  the  overseers,  to  pay  the  poor  rates,  or  has  otherwise  become  ^™'^  *°^P^y 
liable  to  pay  the  same,  omits  or  neglects  to  pay  any  such  rate,  the  occupier  may  occupiers  pay- 
pay  the  same  and  deduct  the  amount  from  the  rent  due  or  accruing  due  to  the  ing  the  same 
owner,  and  the  receipt  of  such  rate  shall  be  a  valid  discharge  of  the  rent  to  the  j;jf„,'JXfrom 
extent  of  such  rate  so  jiaid.  the  Rent. 

9.  Everv  owner  who  agrees  with  the  overseers  to  pay  the  poor  rate,  or  who  Owners  to  give 
is  rated  or  "liable  to  be  rated  for  any  hereditament  instead  of  the  occupier,  shall  p^^^and  u-ible 
deliver  to  the  overseers,  from  time  to  time,  when  required  by  them,  m  writing,  to  Penalty  for 

a  list  containing  the  names  of  the  actual  occupiers  of  the  hereditaments  com-  wUful  Omission. 

prised  in  such  agreement,  or  for  which  he  is  so  rated  or  liable  to  be  rated  ;  and 

if  any  such  owner  wilfullv  omits  to  deliver  such  list  when  required  to  do  so,  or 

wilfully  omits  therefrom  or  misstates  therein  the  name  of  any  occupier,  he  shall 

for  every  such  omission  or  misstatement  be  liable  on  a  summary  conviction,  to  a 

penalty  not  exceeding  two  pounds. 

10.  Section  twenty-eight  of  the  "  Ecpresentation  of  the  Peoi^le  Act,  1867,"  Notice  to  Occu- 
with  respect  to  notice  to  be  given  of  rates  in  arrear,  shaU  apply  to  occupiers  of  j^^^^J^.^"^/^^*''" 
premises  capable  of  conferring  the  parliamentary  franchise,  although  the  owners 

of  such  premises  have  become  liable  to  the  rates  assessed  thereon  under  the 
provisions  of  tliis  Act. 

11.  Where  the  owner  has  become  liable  to  the  payment  of  the  poor  rates,  the  Liability  of 
rates  due  from  him,  together  with  the  costs  and  charges  of  levying  and  recovering  2^^^™^ '^ 
the  same,  may  be  levied  on  the  goods  of  the  owner,  and  be  recovered  from  him     ° 

in  the  same  way  as  poor  rates  may  be  recovered  from  the  occupier. 

12.  Notwithstanding  the  owner  of  any  such  rateable  hereditament  as  aforesaid  Recovery  of 
has  become  liable  for  pavment  of  the  poor  rates  assessed  thereon,  the  goods  and  ^^^^^^f'f^^^^j^ 
chattels  of  the  occupier  shall  be  liable  to  be  distrained  and  sold  for  pajTuent  occupier.' 

[i)  Also  wlioUy  repealed  by  the  Statute  Law  Revision  Act,  1875. 
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Appendix  A.  (statutes  and  rules). 


Apr.  A.  s.  6. 
32  &  33  Vict. 

r.  11. 


Owner  may 
appeal  against 
Valuation  List 
and  Rate. 


The  Overseers  to 
state  the  Period 
for  which  Poor 
Rate  is  made. 


Proviso. 
Overseers  may 
mahe  Poor  Eat3 
paviilile  by 
instalments. 


Provision  for 
successive 
Occupicjs  r.nd 
for  f)ccuiuers 
coraiiig-  into 
unoccupied 
Hereditaments. 


When  the  Poor 
Pate  shall  bo 
deemed  to  be 
made. 

Evidence  of 
mal<ing'  and 
publication  of 
Rates. 


Orerscers  to 
insert  Xamea 
of  all  Occupiers 
in  tlie  Plate. 


Penalty  for 
Omission. 


of  sucli  rates  as  may  accnio  during  his  occtipation  of  the  premises,  at  any 
time  wliilst  such,  rates  remain  un2:)ai(l  by  the  owner,  subject  to  the  following 
in'ovisions : — 

1 .  That  no  such  distress  shall  be  levied  unless  the  rate  has  been  demanded  in 

writing  by  the  overseers  from  the  occupier,  and  the  occxipicr  has  failed  to 
])ay  the  same  within  fourteen  days  after  the  service  of  such  demand : 

2.  That  no  greater  sum  shall  be  raised  by  such  distress  than  shall  at  the  time 

of  making  the  same  be  actually  due  from  the  occupier  for  rent  of  the 
jiremises  on  which  the  distress  is  made  : 

3.  That  any  such  occupier  shall  be  entitled  to  deduct  the  amount  of  rates  for 

which  such  distraint  is  made,  and  the  expense  of  distraint,  from  the  rent 
due  or  accruing  due  to  the  owner,  and  every  such  payment  shall  be  a 
valid  discharge  of  the  rent  to  the  extent  of  the  rate  and  expenses  paid. 

13.  Every  owner  of  any  hereditament  for  the  rates  of  which  he  has  become 
liable  shall  have  the  same  right  of  appeal  (subject  to  the  same  conditions  and 
consequences)  against  the  valuation  lists  and  the  poor  rates  as  if  he  were  the 
occuj^ier  thereof. 

14.  The  overseers  of  every  parish  when  they  make  the  poor  rate  shall  set 
forth  in  the  title  of  the  rate  the  period  for  which  the  same  is  estimated,  and  if 
the  same  is  payable  by  instalments,  the  amount  of  each  instalment  and  the 
date  at  which  each  instalment  is  payable ;  provided  that  if  the  necessities  of  the 
parish  shall  require  it,  another  rate  may  be  inade  before  such  period  shall  have 
elapsed. 

15.  The  overseers  who  make  the  poor  rate  for  a  period  exceeding  three  months 
may  declare  that  the  same  shall  be  paid  by  instalments  at  such  times  as  they 
shall  specify,  and  thereupon  each  instalment  only  shall  be  enforceable  as  and 
when  it  falls  duo,  and  the  payment  of  any  such  instalment  shall,  as  respects  any 
qualification  or  franchise  depending  upon  the  payment  of  the  poor  rate,  be  deemed 
a  payment  of  such  rate  in  resj^ect  of  the  period  to  which  such  instalment  applies. 

16.  If  the  occupier  assessed  in  the  rate  when  made  shall  cease  to  occupy 
before  the  rate  shall  have  been  wholly  discharged,  or  if  the  hereditament  being 
unoccupied  at  the  time  of  the  making  of  the  rate  become  occuj^ied  during  the 
period  for  which  the  rate  is  made,  the  overseers  shall  enter  in  the  rate-book  the 
name  of  the  person  who  succeeds  or  comes  into  the  occupation,  as  the  case  may 
be,  and  the  date  when  such  occupation  commences,  so  far  as  the  same  shall  be 
known  to  them,  and  such  occupier  shall  thenceforth  be  deemed  to  have  been 
actually  rated  from  the  date  so  entered  by  the  overseer  {sic),  and  shall  be  liable  to 
l^ay  so  much  of  the  rate  as  shall  be .  proportionate  to  the  time  between  the 
commencement  of  his  occupation  and  the  expiration  of  the  jDcriod  for  which  the 
rate  was  made,  in  like  manner,  and  with  the  like  remedy  of  apj^eal,  as  if  he  had 
been  rated  when  the  rate  was  made;  and  an  outgoing  occupier  shall  remain 
liable  in  like  manner  for  so  much  and  no  more  of  the  rate  as  is  proportionate  to 
the  time  of  his  occupation  within  the  period  for  which  the  rate  was  made ;  [and 
the  twelfth  section  of  the  statute  17  Geo.  2,  c.  38,  shall  be  repealed  (A-)]. 

17.  A  poor  rate  shall  be  deemed  to  be  made  on  the  day  when  it  is  allowed  by 
the  justices,  and  if  the  justices  sever  in  their  allowance  then  on  the  day  of  the 
last  allowance. 

18.  The  production  of  a  book  purporting  to  contain  a  poor  rate,  with  the 
allowance  of  the  rate  by  the  justices,  shall,  if  the  rate  is  made  in  the  form 
j^rescribed  by  law,  be  prima  facie  evidence  of  the  due  making  and  publication  of 
such  rate. 

19.  (l)  The  overseers  in  making  out  the  poor  rate  shall,  in  everj^  case,  whether 
the  rate  is  collected  from  the  owner  or  occupier,  or  the  owner  is  liable  to  the 
paj'ment  of  the  rate  instead  of  the  occui:)ier,  enter  in  the  occupiers'  colunm  of  the 
rate-book  the  name  of  the  occuj^ier  of  every  rateable  hereditament,  and  such 
occupier  shall  be  deemed  to  be  duly  rated  for  any  qualification  or  franchise  as 
aforesaid ;  and  if  any  overseer  negligently  or  wilfully  and  without  reasonable 
cause  omits  the  name  of  the  occupier  of  any  rateable  hereditament  from  the  rate, 


(/.•)    Words    in    brackets    repealed    by 
Statute  Law  Revision  Act,  1883. 

{/)  See  further  sect.  14  of  the  Parlia- 


mentary and  Municipal  Registration  Act, 
1878  (41  &  42  Vict.  c.  26),  Chitty's Statutes, 
tit.  Farliamcnt. 
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or  negligently  or  wilfully  misstates  any  name  therein,  sucli  overseer  shall  for  _^pp_  j^  g_  q^ 
every  such  omission  or  misstatement  be  liable  on  summary  conviction  to  a  penalty  g^  &  33  Vict. 
not  exceeding  two  jjounds,  provided  that  any  occupier  whose  name  has  been     "  c_  4i_ 

omitted  shall,  notwithstanding  such  omission  and  that  no  claim  to  be  rated  has 

been  made  by  him,  be  entitled  to  every  qualification  and  franchise  depending  la^-i^g  of 
upon  rating,  in  the  same  manner  as  if  his  name  had  not  been  so  omitted. 

20.  The  word  "overseer"  shall  include  every  authority  that  makes  an  assess-  interpretatioa 
ment  for  the  poor  rate  :  the  words  "poor  rate"  shall  mean  the  assessment  for  of  Terms, 
the  relief  of  the  poor,  and  for  the  other  purposes  chargeable  thereon  according  to 

law,  and  in  the  metropolis  shall  extend  to  every  rate  made  by  the  overseers,  and 
chargeable  upon  the  same  jsroperty  as  the  poor  rate ;  the  word  "  owner"  shall 
mean  any  person  receiving  or  claiming  the  rent  of  the  hereditament  for  his  own 
use,  or  receivmg  the  same  for  the  use  of  any  corporation  aggregate,  or  of  any 
public  company,  or  of  any  landlord  or  Jessee  who  shall  be  a  minor,  a  married 
woman,  or  insane,  or  for  the  use  of  any  person  for  whom  he  is  acting  as  agent; 
the  word  "  parish"  shall  signify  every  place  for  which  a  separate  overseer  can 
be  appointed;  the  word  "  vestry"  shall  include  not  only  the  vestry  of  a  parish 
existing  tmder  the  authority  of  some  general  or  special  Act  of  Parliament,  or 
by  special  custom  or  otherwise,  but  also  the  meeting  of  the  inhabitants  of  any 
township,  vill,  or  place  having  a  separate  overseer,  and  for  which  a  separate 
poor  rate  is  made,  held  after  notice  given  in  like  manner  as  is  required  by  law 
in  regard  to  the  meetings  of  vestries ;  and  the  word  "metropolis  "  shall  include 
only  the  metropolis  as  defined  by  "  The  Metropolis  Management  Act,  ISSo." 

21.  This  Act  shall  not  extend  to  Scotland  or  to  Ireland.  AppUcation  of 

22.  This  Act  maybe  cited  as    "The  Poor  Pvate  Assessment  and  Collection  g^o'^  Title. 
Act,  1869,"  and  shall  come  into  operation  on  the  twenty-ninth  day  of  Septem- 
ber, 1 869  ;  provided  that  the  vestry  of  any  parish  may  before  that  day  order 

that  the  owners  shall  be  rated  instead  of  the  occupiers  under  tliis  Act,  but  no  Commencement 
such  order  shall  take  effect  until  after  the  said  twenty-ninth  day  of  September,  of  ^ct. 
1869. 


Sect.  7.-43  &  44  Vict.  c.  47  (GROimD  Game  Act,  1880).  [SeeCh. 

XVin..  Sect.  3 
An  Act  for  the  better  Protection  of  Occupiers  of  Land  against  Injury  to  their  (b),p.  785.] 
Crops  from  Ground  Game.  11th  September,  1880.] 

Whereas  it  is  expedient  in  the  interest  of  good  husbandry,  and  for  thebetter 
security  for  the  capital  and  labour  invested  by  the  occupiers  of  land  in  the 
cultivation  of  the  soil,  that  further  provision  should  be  made  to  enable  such 
occupiers  to  protect  their-  crops  from  injury  and  loss  by  ground  game  :  Be  it 
enacted  as  follows : — 

1.  Every  occupier  of  land  shall  have,  as  incident  to  and  inseparable  from  liis  Occupier  to  have 
occupation  of  the  land,  the  right  to  kill  and  take  ground  game  thereon,  con-  gepa?able"from 
currently  with  any  other  person  who  may  be  entitled  to  kill  and  take  ground  his  Occupation 
game  on  the  same  land  :  Pro^^ded  that  the  right  conferred  on  the  occupier  by  ^°^^J  p^™J,\^5 
this  section  shall  be  subject  to  the  following  limitations  :  reutly  with  any 

(1.)  The  occupier  shall  kiU   and  take  ground  game  only  by  himself  or  by  o^^Yued^oTiU 
persons  duly  authorised  by  him  in  'W'riting  :  ....  the  same  on 

(«.)  The  occupier  himself  and  one  other  person  authorised  in  writing  by  Land  m  his 
such  occupier  shall  be  the  only  persons  entitled  under  this  Act  to  kill  Occupation, 
ground  game  with  firearms  ; 
(&.)  No  person  shall  be  authorised  by  the  occupier  to  kill  or  take  ground 
game,  except  members  of  his  household  resident  on  the  land  in  his 
occupation,  persons  in  his  ordinary  service  on  such  land,  and  any  one 
other  person  bona  fide  employed  by  him  for  reward  in  the  taking  and 
destruction  of  ground  game  ; 
(c.)  Every  person  so  authorised  by  the  occupier,  on  demand  by  any  person 
having  a  concurrent  right  to  take  and  kill  the  ground  game  on  the 
land  or  any  person   authorised  by  him  in  writing  to  make  such 
demand,  shall  produce  to  the  person  so  demanding  the  document  by 
which  he  is  authorised,  and  in  default  he  shall  not  be  deemed  to  be 
an  authorised  person. 
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Appendix  A.  (statutes  and  rules). 


Arp.  A.  s.  7. 

43  &  44  Vict. 

c.  47. 


Occupier 
?ntitlea  (0  kill 
Ground  Game. 


Agreements  in 
Contravention 
of  Ki^'ht  of 
Occupier  void. 


Exemption  from 
Game  Licences. 


Saving'  Clause 
for  Reservations 
in  existing 

Leases. 


Determination 

of  Tenancies 
from  Year  to 
Year. 


ProhiWtion  of 
Nifrtit  Shooting 
Spiinf^  Traps 
above  Ground, 
or  Poison. 


As  to  Non- 
Occupier  ha-snnj; 
Bi^bt  of  KiUing 
Game. 


(2.)  A  person  shall  not  be  cTeemod  to  be  an  occupier  of  land  for  tbo  purposes 
of  this  Act  by  reason  of  his  having  a  right  of  common  over  such  lands : 
or  by  reason  of  an  occupation  for  the  j^urposo  of  grazing  or  pasturage  of 
sheep,  cattle,  or  horses  for  not  more  than  nine  months. 

(3.)  In  the  case  of  moorlands,  and  unincloscd  lands  (not  being  arable  lands), 
the  occupier  and  the  persons  authorised  by  him  shall  exercise  the  rights 
conferred  by  this  section  only  from  the  eleventh  day  of  December  in  one 
year  until  the  tliirty-first  day  of  March  in  the  next  year,  both  inclusive  ; 
but  this  provision  shall  not  apply  to  detached  i:)ortions  of  nroorlands  or 
uninclosed  lauds  adjoining  arable  lands,  where  such  detached  portions  of 
moorlands  or  uninclosed  lands  are  less  than  twenty-five  acres  in  extent. 

2.  Where  the  occupier  of  land  is  entitled  otherwise  than  in  pursuance  of  this 
Act  to  kill  and  take  ground  game  thereon,  if  he  shall  give  to  any  other  person 
a  title  to  kill  and  take  siich  ground  game,  he  shall  nevertheless  retain  and  have, 
as  incident  to  and  inseparable  from  such  occupation,  the  same  right  to  kill  and 
take  gi'ound  game  as  is  declared  by  section  one  of  this  Act.  Save  as  aforesaid, 
but  subject  as  in  section  six  hereafter  mentioned,  the  occupier  may  exercise  any 
other  or  more  extensive  right  which  he  may  possess  in  respect  of  ground  game 
or  other  game,  in  tlie  same  manner  and  to  the  same  extent  as  if  this  Act  had 
not  jiassed. 

3.  Every  agreement,  condition,  or  arrangement  which  purjiorts  to  divest  or 
alienate  the  right  of  the  occupier  as  declared,  given,  and  reserved  to  him  by  this 
Act,  or  which  gives  to  such  occupier  any  advantage  in  consideration  of  his  for- 
bearing to  exercise  such  right,  or  imposes  upon  him  any  disadvantage  in  con- 
sequence of  his  exercising  such  right,  shall  be  void. 

4.  The  occupier  and  the  persons  duly  authorised  by  him  as  aforesaid  shall  not 
be  required  to  obtain  a  licence  to  kill  game  for  the  purpose  of  killing  and  taking 
ground  game  on  land  in  the  occupation  of  such  occupier,  and  the  occupier  shall 
have  the  same  power  of  selling  any  ground  game  so  killed  by  him,  or  the  per- 
sons authorised  by  him,  as  if  he  had  a  licence  to  kill  game  :  provided  that  nothing 
in  this  Act  contained  shall  exempt  any  person  from  the  provisions  of  the  Gun 
Licence  Act,  1870. 

5.  Where  at  the  date  of  the  passing  of  this  Act  the  right  to  kill  and  take 
ground  game  on  any  land  is  vested  by  lease,  contract  of  tenancy,  or  other  con- 
ti'act  bona  fide  made  for  valuable  consideration  in  some  person  other  than  the 
occupier,  the  occui^ier  shall  not  be  entitled  under  this  Act,  until  the  determina- 
tion of  that  contract,  to  kill  and  take  ground  game  on  such  land.  And  in  Scot- 
land when  the  right  to  kill  and  take  ground  game  is  vested  by  operation  of  law 
or  otherwise  in  some  person  other  than  the  occupier,  the  occui^ier  shall  not  be 
entitled  by  virtue  of  this  Act  to  kill  or  take  ground  game  during  the  ctirrency 
of  any  lease  or  contract  of  tenancy  under  which  he  holds  at  the  passing  of  this 
Act,  or  during  the  currency  of  any  contract  made  bona  fide  for  valuable  con- 
sideration before  the  passing  of  this  Act  whereby  any  other  person  is  entitled  to 
take  and  kill  ground  game  on  the  land. 

For  the  purposes  of  this  Act,  a  tenancy  from  year  to  year,  or  a  tenancy  at 
will,  shall  be  deemed  to  determine  at  the  time  when  such  tenancy  would  by  law 
become  determinable  if  notice  or  warning  to  determine  the  same  were  given  at 
the  date  of  the  passing  of  this  Act. 

Nothing  in  this  Act  shall  affect  any  special  right  of  killing  or  taking  ground 
game  to  which  any  person  other  than  the  landlord,  lessor,  or  occupier  may  have 
become  entitled  before  the  passing  of  this  Act  by  virtue  of  any  franchise,  charter, 
or  Act  of  Parliament. 

6.  No  person  having  a  right  of  killing  ground  game  under  this  Act  or  other- 
wise shall  use  any  firearms  for  the  pui'poso  of  killing  ground  game  between  the 
expii'ation  of  the  first  hour  after  sunset  and  the  commencement  of  the  last  hour 
before  sunrise  ;  and  no  such  i:)erson  shall,  for  the  purpose  of  killing  ground 
game,  employ  spring  trajis  except  in  rabbit-holes,  nor  employ  j^oison  ;  and  any 
person  acting  in  contravention  of  this  section  shall,  on  summary  conviction,  be 
liable  to  a  penalty  not  exceeding  two  pounds. 

7.  Where  a  person  who  is  not  in  occupation  of  land  has  the  sole  right  of 
killing  game  thereon  (with  the  exception  of  such  right  of  killing  and  taking 
ground  game  as  is  by  this  Act  conferred  on  the  occui^ier  as  incident  to  and  in- 
separable from  his  occupation),  such  person  shall,  for  the  purpose  of  any  Act 
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authorising  the  institution  of  legal  proceedings  by  the  owner  of  an  exclusive 
right  to  game,  have  the  same  authority  to  institute  such  j)roceetlings  as  if  he 
were  such  exclusive  owner,  without  prejudice  nevertheless  to  the  right  of  the 
occupier  conferred  by  this  Act. 

8.  For  the  purpose  of  this  Act — 

The  -words  "  ground  game  "  mean  hares  and  rabbits. 

9.  A  person  acting  in  accordance  with  this  Act  shall  not  thereby  bo  subject 
to  any  proceedings  or  penalties  in  pursuance  of  any  law  or  statute. 

10.  Xothing  in  this  Act  shall  authorise  the  killing  or  taking  of  ground  game 
on  any  days  {in)  or  seasons  {»),  or  by  any  methods,  prohibited  by  any  Act  of 
Parliament  in  force  at  the  time  of  the  passing  of  this  Act, 

11.  This  Act  may  be  cited  for  all  purposes  as  the  Ground  Game  Act,  18S0. 


App.  A.  s.  7. 

43  &  44  YiCT. 

c.  47. 

"  Ground 
Game." 

Exemption  from 
Penalties. 

Sa\-ina:  of 

existing 

Prohibitions. 

Short  Title. 


Sect.  8. — Extract  from  Solicitors'  Eemuxeratio:^  Order,  1882. 

2.  {b)  In  respect  of  leases,  and  agreements  for  leases,  of  the  kinds  mentioned  Remimeration 
in  Part  II.  of  Schedule  I.   to  this  Order,   or  conveyances  reserving  rent,   or  for  Leases,  &c. 
agreements  for  the  same,  when  the  transactions  shall  have  been  completed,  the 
remuneration  of  the  solicitor  having  the  conduct  of  the  business  is  to  be  that 
jjrescribed  in  Part  II.  of  such  Schedule  I. 

3.  Drafts  and  copies  made  in  the  course  to  business,  the  remuneration  for  j)  ^^^ 
which  is  i:)rovidod  for  by  this  Order,  are  to  be  the  i)roperty  of  the  client. 

4.  The  remuneration  in-escribed  by  Schedule  I.  of  this  Order  is  not  to  include 
stamps,  counsel's  fees,  auctioneer's  or  valuer's  charges,  travelling  or  hotel 
expenses,  fees  paid  on  searches  to  jiublic  officers,  on  registrations,  or  to  stewards 
of  manors,  costs  of  extracts  from  any  register,  record,  or  roll,  or  other  disburse- 
ments reasonably  and  properly  paid,  nor  any  extra  work  occasioned  by  changes 
occurring  in  the  course  of  any  business,  such  as  the  death  or  insolvency  of  a 
party  to  the  transaction,  nor  is  it  to  include  any  business  of  a  contentious 
character,  nor  any  proceedings  in  any  Court,  but  it  shall  include  law  stationer's 
charges,  and  allowances  for  time  of  the  solicitor  and  his  clerks,  and  for  copying 
and  parchment,  and  all  other  similar  disbiu'sements. 


Disbursements. 


Part  II. 

Scale  of  Charges  as  to  Leases,  or  Agreements  for  Leases,  at  Mack  Rent  [other  than 
a  Mining  Lease,  or  a  Lease  for  Building  Furposes,  or  Agreement  for  the  S((me). 

Lessor's  solicitor  for  preparing,  settling,  and  completing  lease  and  counterpart: — 


[See  Chap.  V. 
Sect.  16  (b), 
p.  219.] 


Where  the  rent  does  not  exceed  1001. 

Where  the  rent  exceeds  100/.  and  does 
not  exceed  500/ 


Where  the  rent  exceeds  500/, 


Lessee's  solicitor 
completing 


7/.  10s.  per  cent,  on  the  rental,  but 
not  less  in  any  case  than  5/. 

7/.  10s.  in  respect  of  the  first  100/. 
of  rent,  and  2/.  10s.  in  respect  of 
each  subsequent  100/.  of  rent. 

7/.  10s.  in  respect  of  the  first  100/. 
of  rent,  2/.  10s.  in  respect  of  each 
100/.  of  rent  up  to  500/.,  and  1/. 
in  respect  of  every  subsequent 
100/. 

for  perusing  draft   and  (  One-half  of  the  amount  payable  to 
(      the  lessor's  solicitor. 


(in)  The  reference  is  apparentlv  to  1  &  2 
Will.  4,  c.  31,  s.  3,  by  which  the  killing 
or  taking  of  hares  (not  rabbits)  on  Sunday 
or  Christmas  Day  is  prohibited. 

(n)  The  reference  is  apparently  to  42  & 
43  Vict.  c.  23  (the  Hares  Preservation  (Ire- 
land) Act,  1879),  replacing  the  Act  of  the 
Irish  Parliament,  27  Geo.  3,  c.  35,  repealed 


by  the  Statute  Law  Revision  (Ireland)  Act, 
1879  (42  &  43  Vict.  c.  24),  by  which  the 
killing  of  hares  between  the"  20th  April 
and  the  12th  August  is  prohibited,  under 
a  penalty  of  1  /.  There  is  no  close  time 
for  hares  in  England,  nor  for  rabbits  in 
any  part  of  the  United  Ivingdora  {except 
as  provided  bi/  sect.  1,  sub-sect.  3,  of  the 
present  Act  as  to  moorlands,  Sfc). 
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Appendix  A.  (statutes  and  kules). 


Arr.  A.  s.  8. 

Solicitors'      Scale  of  Charges  as  to   Cv)iveijances  in   Fee,  or  for  (inij  other  Freehold  Estate, 
EEiitrNERA-  Jleserving  Rent,  or  Bui/ding  Leases  Reserving  Rent,  or  other  Long  Leases  not 

Tiox  Ordee,  ^^l  J^dck  Rent  [except  Mining  Leases),  or  Agreements  for  the  same  respectircly. 

1882. 


Vcndoi-'s  or  lessor's  solicitor  for  preparing,  settling,  and  completing  conveyance 
and  duplicate,  or  lease  and  counterpart  :— 


Amount  of  Annual  Eent. 


Where  it  does  not  exceed 
"Where  it  exceeds  5/.  and 

does  not  exceed    . 
"Where  it  exceeds  50/.,  but 

does  not  exceed    • 

Where  it  exceeds     . 


51. 
50/. 

150/. 

150/. 


Amount  of  Eemuneration. 


5/. 
f  The  same  payment  as  on  a  rent  of  5/.  and 
(  also  20  per  cent,  on  the  excess  beyond  5/. 
(  The  same  payment  as  on  a  rent  of  50/.,  and 
(  10  per  cent,  on  the  excess  beyond  50/. 
j  The  same  payment  as  on  a  rent  of  150/.,  and 
(      5  per  cent,  on  the  excess  beyond  150/. 


Where  a  varying  rent  is  payable,  tbe  amount  of  annual  rent  is  to  mean  the 
largest  amount  of  annual  rent. 
Purchaser's  or  lessee's  solicitor  for  perusing  (  One-balf  of  the  amount  payable  to 

draft  and  completing       .         .         .         .  (      tbe  vendor's  or  lessor's  solicitor. 


Title, 


Same  Solicitor 
for  both  Parties. 


Mortgage. 


Separate 
Solicitor. 


Premium. 


Fractions 


EuLES  Applicable  to  Part  II.  of  Schedule  I. 

As  to  aU  Leases,  or  Conveyances  at  a  Rent,  or  Agreements  for  the  same,  other  than 
Mining  Leases  and  Agreements  tlierefor. 

1.  Where  the  vendor  or  lessor  furnishes  an  abstract  of  title,  it  is  to  be 
charged  for  according  to  the  present  system  as  altered  by  Schedule  II. 

2."  Where  a  solicitor  is  concerned  for  both  vendor  and  purchaser,  or  lessor 
and  lessee,  he  is  to  charge  the  vendor's  or  lessor's  solicitor's  charges  and  one- 
half  of  that  of  the  purchaser's  or  lessee's  solicitor. 

3.  Where  a  mortgagee  or  mortgagor  joins  in  a  conveyance  or  lease  the 
vendor's  or  lessor's  solicitor  is  to  charge  1/.  Is.  extra. 

4.  Where  a  party  other  than  a  vendor  or  lessor  joins  in  a  conveyance  or  lease, 
and  is  represented  by  a  separate  solicitor,  the  charges  of  such  separate  solicitor 
are  to  be  dealt  with  under  the  old  system  as  altered  by  Schedule  II. 

5.  Where  a  conveyance  or  lease  is  partly  in  consideration  of  a  money  payment 
or  premium,  and  partly  of  a  rent,  then,  in  addition  to  the  remuneration  hereby 
prescribed  in  respect  of  the  rent,  there  shall  be  ])aid  a  further  stim  equal  to  the 
remuneration  on  a  purchase  at  a  price  equal  to  such  money  payment  or 
premium. 

6.  Fractions  of  5/.  are  to  be  reckoned  as  5/. 


SCHEDULE  II. 

Instructions  popv  and  Drawing  and  Perusing  Deeds,  Wills,  and  other 

Documents. 

Such  fees  for  instructions  as,  having  regard  to  the  care  and  labour  required, 
the  number  and  lengths  of  the  papers  to  be  perused,  and  the  other  circumstances 
of  the  case,  may  be  fair  and  reasonable.  In  ordinary  cases,  as  to  drawing,  &c., 
the  allowance  shall  bo 


Eor  drawing 
For  engrossing 
For  fair  copying 
For  perusing     . 


2s.  per  folio. 

M.  „      „ 

4^-    „         y, 

IS"       11  u 
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Attendances.  App.A.s.  8. 

In  ordinary  cases 10     0  Solicitoes' 

in  extraordinary  cases  the  taxing  master  may  increase  or  diminish  the  above  hqn  Oedke 
charge,  if  for  any  .special  reasons  he  shall  think  fit.  "l88''       ' 

Abstracts  of  Title  (where  not  covered  by  the  above  Scales). 

s.   d. 

Drawmg  each  brief  sheet  of  8  folios (3     8 

Fair  copy      .         .         .         .         .         .         .         .         .         .34 

Journeys  from  Home. 

In  ordinary  cases  for  every  day  of  not  less  than  seven 

hours  employed  on  business  or  in  travelling       .         .£560 

Where  a  less  time  than  seven  hours  is  so  employed,  per 

lioui- 0  1j     0 

In  extraordinary  cases  the  taxing  master  may  increase  or  diminish  the  above 
allowance,  if  for  any  sj)ecial  reasons  he  shall  tliink  fit. 

(Signed)     Selboene,  C. 

Coleridge,  C.J. 
G.  Jessel,  M.E. 
E.  Harvey. 


Sect.  9.-46  &  47  Vict.  c.  52  (Bankruptcy  Act,  1883).  r^^^  ^^  yjj 

42.  (1.)  The   landlord  or  other  persons  to  whom  any  rent  is  due  from  the  pp.  285,  286.' 
bankrupt  may  at  any  time,   either  before  or  after  the"^  commencement  of  the  Distress  for 
bankruptcy,  distrain  upon  the  goods  or  effects  of  the  bankrupt  for  the  rent  due  ■^'^^*' 
to  him  from  the  bankrupt,  with  this  limitation,  that  if  such  distress  for  rent  be 
levied  after  the  commencement  of  the  bankruptcy  it  shall  be  available  only  for 
one  year's  rent  (o)  accrued  due  prior  to  the  date  of  the  order  of  adjudication,  but 
the  landlord  or  other  person  to  whom  the  rent  may  be  due  from  the  bankrupt 
may  prove  under  the  bankruptcy  for  the  surplus  due,  for  which  the  distress 
may  not  have  been  available. 

(2.)  For  the  purposes  of  this  section,  the  term  "order  of  adjudication"  shall 
be  deemed  to  include  an  order  for  the  administration  of  the  estate  of  a  debtor 
whose  debts  do  not  exceed  fifty  pounds,  or  of  a  deceased  person  who  dies 
insolvent. 

55.  (1.)  Where  any  part  of  the  property  of  the  bankrupt  consists  of  land,  of  Disclaimer  of 
any  tenure,  burdened  with  onerous  covenants,  of  shares  or  stock  in  companies.  Lease., 
of  unprofitable  contracts,  or  of  any  other  property  that  is  unsaleable,  or  not 
readily  saleable,  by  reason  of  its  binding  the  possessor  thereof  to  the  perform- 
ance of  any  onerous  act  or  to  the  payment  of  any  sum  of  money,  the  trustee, 
notwithstanding  that  he  has  endeavoured  to  sell,  or  has  taken  possession  of  the 
property,  or  exercised  any  act  of  ownership  in  relation  thereto,  but  subject  to 
the  provisions  of  this  section,  may,  by  writing  signed  by  him  at  any  time  within 
three  months  (^))  after  the  first  appointment  of  a  trustee,  disclaim  "the  property'. 
Provided,  that  where  any  such  property  shall  not  have  come  to  the  knowledge 
of  the  trustee  within  one  month  [p)  after  such  appointment,  he  may  disclaim  such 
property  at  any  time  within  two  months  after  he  first  became  aware  thereof. 


(o)  "Six  months'  rent  "  is  substituted  (;;)  The  period  of  twelve  months  is  sub- 
by  sect.  28  of  the  Bankruptcy  Act,  1890  f  f*f£,n^^  f  °V    ^^  of  the   Bankruptcy 
^                                              r    J'          >  j^ct^  1890.     Such  substituted  period  may 

(53  &  54  Vict.  c.  71).  be  extended  by  the  Court  of  Bankruptcy. 
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Appendix  A.  (statutes  and  rules). 


App.  a.  s.  9. 

46  &  47  Vict. 

c.  /J2  (Bank- 

kuptcy)  . 

Effect  of 
Disclaimer. 

Leave  of  Coui-t 
for  Disclaimer. 


Restriction  on 
Disclaimer. 


Bcscission  of 
Lease  by  Coiut. 


Vesting  Order. 


Proof  for  Injurj' 
by  Disclaimer. 


(2.)  The  disclaimer  shall  operate  to  detormino  as  from  tlio  date  of  disclaimer, 
the  rights,  interests,  and  liahilitics  of  the  haidcnipt  and  his  propertj',  in  or  in 
respect  of  the  property  disclainied,  and  shall  also  discharge  the  trustee  from  all 
personal  liahility  in  respect  of  the  property  disclainied,  as  from  the  date  when 
the  property  vesied  in  him,  but  shall  not,  except  so  far  as  is  necessary  for  the 
purpose  of  releasing  the  bankruiit  and  his  property  and  the  trustee  from  liability, 
affect  the  rights  or  liabilities  of  any  other  person. 

(3.)  A  trustee  shall  not  be  entitled  to  disclaim  a  lease  -without  the  leave  of 
the  Court,  except  in  any  cases  which  may  be  prescribed  by  general  rules,  and 
the  Coiu't  may,  before  "or  on  granting  such  leave,  require  such  notices  to  be 
given  to  persons  interested,  and  impose  such  terms  as  a  condition  of  granting 
leave,  and  make  sucli  orders  with  respect  to  fixtures,  tenants'  improvements, 
and  other  matters  arising  o;it  of  the  tenancy,  as  the  Court  thinks  just.  The 
trustee  shall  not  bo  entitled  to  disclaim  any  property  in  pursuance  of  this 
section  in  any  case  where  an  application  in  writing  has  been  made  by  the  trustee 
by  any  person  interested  in  the  property  requiring  him  to  decide  whether  he 
will  disclaim  or  not,  and  the  trustee  has,  "for  a  period  of  twenty-eight  days  after 
the  receipt  of  the  application,  or  such  extended  period  as  may  be  allowed  by  the 
Court,  declined  or  neglected  to  give  notice  whether  he  disclaims  the  property  or 
not,  and  in  the  case  of  a  contract,  if  the  trustee,  after  such  application  as  afore- 
said, docs  not  within  the  said  period  or  extended  period  disclaim  the  contract, 
he  shall  be  deemed  to  have  adopted  it. 

(o.)  The  Court  may,  on  the  api)lication  of  any  person  who  is  as  against  the 
trustee  entitled  to  the'  benefit  or  subject  to  the  burden  of  a  contract  made  with, 
the  bankrupt  make  an  order  rescinding  the  contract,  on  such  terms  as  to  pay- 
ment by  or  to  either  party  of  damages  for  the  non-performance  of  the  contract, 
or  otherwise,  as  to  the  Court  may  seem  equitable,  and  any  damages  payable 
Tinder  the  order  to  any  such  person  may  be  proved  by  him  as  a  debt  under  the 
bankruptcy. 

(G.)  The  Court  may,  on  application  by  any  person  either  claiming  any  interest 
in  any  disclaimed  property,  or  under  any  liability  not  discharged  by  this  Act  in 
respect  of  any  disclaimed  property,  and  on  hearing  such  persons  as  it  thinks  fit, 
make  an  order  for  the  vesting  of  the  property  in  or  delivery  thereof  to  any 
person  entitled  thereto,  or  to  whom  it  may  seem  just  that  the  same  should  be 
delivered  by  way  of  compensation  for  such  liability  as  aforesaid,  or  a  trustee  for 
him,  and  on  such  terms  as  the  Court  thinks  just ;  and  on  any  such  vesting  order 
being  made,  the  property  comprised  therein  shall  vest  accordingly  in  the  person 
therein  named  in  that  behalf,  without  any  conveyance  or  assignment  for  tlie 
purpose.  Provided  always,  that  where  the  property  disclaimed  is  of  a  leasehold 
nature,  the  Court  shall  not  make  a  vesting  order  in  favour  of  any  person 
claiming  imder  the  bankrupt,  whether  as  under-lessee  or  as  mortgagee  by 
demise,  except  upon  the  terms  of  making  such  person  subject  to  the  same 
liabilities  and  obligations  as  the  bankrupt  was  subject  to  under  the  lease  in 
respect  of  the  property  at  the  date  when  the  bankruptcy  petition  was  filed,  and 
any  mortgagee  or  under-lessee  declining  to  accept  a  vesting  order  upon  such 
terms  shall  be  excluded  from  all  interest  in  and  security  upon  the  property,  and 
if  there  shall  be  no  person  claiming  under  the  bankrupt  who  is  willing  to  accept 
an  order  upon  such  terms,  the  Court  shall  have  power  to  vest  the  bankruiit's 
estate  and  interest  in  the  property  in  any  j^erson  liable  either  personally  or  in  a 
representative  character,  and  either  alone  or  jointly  with  the  bankrupt  to 
perform  the  lessee's  covenants  in  such  lease,  freed  and  discharged  from  all 
estates,  incumbrances,  and  interests  created  therein  by  the  bankrupt  (7). 

(7.)  Any  person  injured  by  the  operation  of  a  disclaimer  under  this  section 
shall  be  deemed  to  be  a  creditor  of  the  bankrupt  to  the  extent  of  the  injury,  and 
may  accordingly  prove  the  same  as  a  debt  imder  the  bankruptcy. 


(q)  By  sect.  13  of  the  Bankruptcy  Act, 
1891),  the  Court  may,  if  it  thinks  fit, 
modify  the  terms  prescribed  by  the  proviso 
in  sub-sect.  6  of  this  scctiou,  "so  as  to 
make  the  person  in  whose  favour  the  vest- 
ing order  may  be  made  subject  only  to  the 


.same  liabilities  and  obligations  as  if  the 
lease  had  been  assigned  to  him  at  the  date 
when  the  bankrui>tcy  petition  was  filed, 
and  (if  the  case  so  requires)  as  if  the  lease 
had  comprised  only  the  property  comprised 
in  the  vesting  order." 


Bankruptcy  Rules  as  to  Disclaimer.  941 


App.  a.  s.  9. 

n  7   ooA    ^^7     71     7       4      n  1    f  \  46  &  47  Vict. 

Rule  320  0/  tlif  BauJrriqncy  liities  (;•).  ^^  52  (Bai^k- 

n-    /    •           fir                                                                          EUPTCY). 
JJisdaimcr  0/  Lease. 


(1.)  A  lease  may  be  disclaimed  without  the  leave  of  the  Court  in  any  of  the  Disclaimer  of 
following  cases,  viz. :—  Leavl'"''^"''* 

i.  Where  the  bankrupt  has  not  sub-let  the  demised  premises  or  any  part 
thereof  or  created  a  mortgage  or  charge  upon  the  lease  ;  and 

{a.)  The  rent  reserved  and  real  value  of  the  property  leased,  as  ascer- 
tained by  the  property  tax  assessment,  are  less  than  20/.  per 
annum ;  or 

(h.)  The  estate  is  administered  under  the  provisions  of  vsection  121  of 
the  Act  of  1883  (s);  or 

(c.)  The  trustee  serves  the  lessor  with  notice  of  his  intention  to  disclaim, 
and  the  lessor  does  not  within  seven  days  after  the  receipt  of 
such  notice  give  notice  to  the  trustee  requiring  the  matter  to  be 
brought  before  the  Court. 

ii.  Where  the  bankrupt  has  sub-let  the  demised  premises  or  created  a  mortgage 
or  charge  upon  the  lease,  and  the  trustee  serves  the  lessor  and  the  sub- 
lessee or  the  mortgagees  with  notice  of  his  intention  to  disclaim,  and 
neither  the  lessor  nor  the  sub-lessee  or  the  mortgagees,  or  any  of  them, 
within  fourteen  days  after  the  receij^t  of  such  notice,  requii'e  or  requires 
the  matter  to  be  brought  before  the  Court. 

(2.)  The  notices  shall  be  in  the  forms  Nos.  119a  and  119b  in  the  Ajij^jendix,  Forms, 
with  such  variations  as  circumstances  may  requii'e  (t), 

(3.)  Except  as  provided  by  this  rule,   the  disclaimer  of  a  lease  without  the  Disclaimer with- 
leave  of  the  Court  shall  be  void.  out  leave  void. 

(4.)  Where  a  trustee  disclaims  a  leasehold  interest  he  shall  forthwith  file  the  Filing  Dis- 
disclaimer  with  the  proceedings  in  the  Court ;  and  the  disclaimer  shall  contain  claimer. 
particulars  of  the  interest  disclaimed,  and  a  statement  of  the  persons  to  whom 
notice  of  the  disclaimer  has  been  given.     Until  the  disclaimer  is  filed  hj  the 
trustee  the  disclaimer  shall  be  inoperative. 

(5.)  Where,  in  pursuance  of  notice  bj'  the  trustee  of  his  intention  to  disclaim  Costs  of  Lessor, 
a  leasehold  interest,  the  lessor,  sub-lessee,  or  mortgagee  requires  the  trustee  to  &c.,  requiring' 
apply  to  the  Court  for  leave  to  disclaim,  the  costs  of  the  lessor,  sub-lessee,  or  to'a)urt.° '^'^'^  ^ 
mortgagee  shall  not  be  allowed  out  of  the  estate  of  the  bankrupt  excejjt  in  cases 
in  which  the  Court  is  satisfied  that  such  application  was  necessary  in  order  to  do 
justice  between  the  parties. 

(6.)  A  disclaimer  made  without  leave  of  the  Court  under  this  rule  shall  not  Failure  to  give  * 
be  void  or  otherwise  aiTected  on  the  ground  only  that  the  notice  required  by  this  Notice. 
rule  has  not  been  given  to  some  person  who  claims  to  be  interested  in  the  demised 
property. 

(7.)  Where  any  person  claims  to  be  interested  in  any  part  of  the  property  of  statement  of 
the  bankrupt  burdened  with  onerous  covenants,  he  shall,  at  the  request  of  the  -"^t®"'^*- 
official  receiver  or  triistee,  furnish  a  statement  of  the  interest  so  claimed  by 
him. 

{)■)  Substituted  for  former  Kule  320  by       the  official  receiver  reporting  to  the  Court 
Rule  G9  of  the  Rules  of  1890.  '.'  tbat  the  property  of  the  debtor  is  not 

/  N  -r.         J.   TOT     J!  it.     A    J.     1      1        t>         likely  to  exceed  in  value  three  hundred 
(v)  By  sect.  121  of  the  Act  a  bankrupt  s  •'■,    ,, 

estate  may  be  administered  in  a  summary  (^)  For  these  and  other  forms  see  Ap- 

manner  on  the  Coiu:t  being  satisfied  or       pendix  C,  post. 
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Appendix  A.  (statutes  and  rules). 


App.  a.  s.  10. 

46  &  47  Vict. 

c.  61. 

[See  Ch.  XXI., 
p.  834.] 


Sect.  10. — 40  &  47  Vict.  c.  G1  (Agricultural  IIoldings  Act,  1883). 

Ai>  Ad  for  (Unending  the  Laio  rchding  to  Agricultural  Holdings  in  England, 

[2bth  August,  1883.] 


Sect.  page 

I. — Iiuprovcmcnts. 

1.  ll'ighi  to  Compensation  (repealed).     942 

2.  Compensation  for  Improvements 

before  Act 943 

3.  Consent  of  Landlord  to  Improve- 

ment in  Pt.  I.  of  Sched.  I.     . .     943 

4.  Notice  to  Landlord  as  to  Drain- 

age       943 

5.  Substituted    Compensation    by 

Agreement    943 

6 — IG.  Meduction  and  Augmentation 
of  Compensation  — Notiee  to  Land- 
lord of  Claim  —  Reference  and 

Airard  (repealed) 944 

17.  Award  of  Substituted  Compen- 
sation       946 

18 — 23.  Further  as  to  Beferenee — 
Appeal  to  County  Court  (re- 
pealed)          946 

24.  Recovery  of  Compensation  agreed 

for  or  awarded , 947 

25.  Guardians    947 

26.  Married  Women 947 

27.  Costs  in  County  Court 947 

28.  Service  of  Notices,  &c 947 

29.  30.  Charge     of     Compensation 

Money  on  Holding 948 

31.  Trustee  Landlord   948 

32.  Advance  by  Company   949 

33.  Year's  Notice  to  Quit    949 

34.  Fixtures   949 

35—37.  Crown  and  Duchy  Lands. .  950 
38 — 40.  Ecclesiastical    and   Charity 

Lands 950 

41.  Resumption    of    Possession   for 

Cottages,  &c 951 

42.  Consents,  &c.  by  Limited  Owners     951 


Sect.  page 

43.  For  "best  rent,"  tenants'  im- 

provements need  not  be  taken 
into  account 951 

II. — Distress. 

44.  No  Distress  for  more  than  one 

year's  Rent   952 

45.  Restrictions  as  to  Live  Stock  and 

Machinery     952 

46.  Determination    of    disputes    by 

County  Court  or  Justices    ....  952 

47.  Set-off  of  Compensation    953 

48.  No  Certiorari 953 

49 — 52.   Costs  —  Appraisement  —  15 

dai/s  Jor  Replevin  —  Certificated 
Bailiffs  (repealed). 


III. — General  Provisions. 


56 


58. 
59. 

60. 
61. 

62. 
63. 
64. 


953 


953 


Commencement  of  Act 953 

To  what  holdings  Act  applies  . .     953 
Avoidance  of  Agreement  depriv- 
ing Tenant  of  Compensation . . 
Compensation  for  Improvement 
bought  from  outgoing  Tenant. 
57.    Compeiisation  t(nder  Act  exclusive 

(repealed)  953 

Change  of  Tenancy    953 

No  Compensation  for  Improve- 
ment by  Tenant  about  to  quit.     953 
General  savings  for  Custom,  &c.     954 
Definitions      of      "  Landlord," 

"Tenant,"  &c 954 

Repeal  of  Act  of  1875    954 

Sliort  Title  955 

Scotland  and  Ireland  excluded..  955 
Sched.  I.  Improvements  (repealed)  . ,  955 
Sched.  II.    Costs  in  Distress  (virtually 

repealed)    955 


Be  it  enacted  that : 


Part  I. 


General  Right  of 
Tenant  to 
Compensation. 


IMPROVEMENTS. 

Compensation  for  Improvements, 

[1.  Subject  as  in  this  Act  mentioned,  where  a  tenant  has  made  on  7iis  holding  any 
improvement  comprised  in  the  First  Schedule  hereto,  he  shall,  on  and  after  the 
commencement  of  this  Act,  he  entitled  on  quitting  his  holding  at  the  determination 
of  a  tenancy  to  obtain  from  the  landlord  as  comjnnsation  under  this  Act  for  such 
improvement  such  sum  as  fairly  represe7its  the  value  of  the  improvement  to  an 
incoming  tenant :  Provided  always,  that  in  estimating  the  value  of  any  improvement 
in  the  First  Schedule  hereto  there  shall  not  be  taken  into  account  as  part  of  the 
improvement  made  by  the  tenant  irhat  is  justly  due  to  the  inherent  capabilities  of  the 
soil. — Repealed,  together  with  First  Schedule,  by  Agricultvu'al  Holdings  Act, 
1900  (G3  &  64  Vict.  c.  50),  s.  12,  and  Sched.  III.,  p.  975,  post,  and  re-enacted  by 
sect.  1  of  that  Act,  p.  968,  post.] 


1 


Agricultural  Holdings  Act,  1883  (Improvements).  943 

App.  a.  s.  10. 
As  to  Improvements  executed  before  the  Commencement  of  Act.  46  &  47  Vict. 

c.  61. 

2.  Compensation  under  this  Act  shall  not  be  payable  m  respect  of  improve- . 

ments  executed  before  the  commencement  of    this  Act,   with  the  exceptions  improvements 
following,  that—  _     'before  Act. 

(1.)  Where  a  tenant  has  within  ten  years  before  the  commencement  of  this 
Act  made  an  improvement  mentioned  in  the  third  part  of  the  First 
Schedule  hereto,  and  he  is  not  entitled  under  any  contract,  or  custom, 
or  under  the  Agricultural  Holdings  (England)  Act,  1875,  to  compensa- 
tion in  respect  of  such  imiirovement ;  or 

(2.)  Where  a  tenant  has  executed  an  im2)rovement  mentioned  in  the  first  or 
second  part  of  the  said  First  Scheclule  within  ten  years  pre^dous  to  the 
commencement  of  this  Act,  and  he  is  not  entitled  under  any  contract, 
or  custom,  or  under  the  Agricultural  Holdings  (England)  Act,  1875,  to 
compensation  in  respect  of  such  improvement,  and  the  landlord  within 
one  year  after  the  commencement  of  this  Act  declares  in  writing  his 
consent  to  the  making  of  such  improvement,  then  such  tenant  on 
quitting  his  holding  at  the  determination  of  a  tenancy  after  the  com- 
mencement of  this  Act  may  claim  compensation  under  this  Act  in  respect 
of  such  improvement  in  the  same  manner  as  if  this  Act  had  been  in 
force  at  the  time  of  the  execution  of  such  improvement. 

As  to  Improvements  executed  after  the  Commencement  of  Act. 

3.  Compensation  under  this  Act  shall  not  be  payable  in  respect  of  any  im-  Consent  of 
provement  mentioned  in  the   first  part    of    the   First    Schedule   hereto,  and  Landlord  as  to 
executed  after  the  commencement  of  this  Act,  unless  the  landlord,  or  his  agent  r™st°si^™dule^'^ 
duly  authorised  in  that  behalf,  has,  previously  to  the  execution  of  the  improve-  Part  I. 
ment  and  after  the  passing  of  this  Act,  consented  in  writing  to  the  making  of 

such  improvement,  and  any  such  consent  may  be  given  by  the  landlord  uncon- 
ditionally, or  upon  such  terms  as  to  compensation,  or  otherwise  as  may  be 
agi-eed  upon  between  the  landlord  and  the  tenant,  and  in  the  event  of  any 
agreement  being  made  between  the  landlord  and  the  tenant,  any  compensation 
payable  thereunder  shall  be  deemed  to  be  substituted  for  comj)ensation  under 
this  Act. 

4.  Compensation  under  this  Act  shaU  not  be  payable  in  respect  of  any  im-  Notice  to 
provement  mentioned  in  the   second  part  of  the  First  Schedule  hereto,  and  Landlord  as  to 
executed  after  the  commencement  of  this  Act,  unless  the  tenant  has,  not  more  Fh'st  Schedule^'* 
than  three  months  and  not  less  than  two  months  before  beginning  to  execute  Part  11. 

such  imj^rovement,  given  to  the  landlord,  or  his  agent  duly  authorised  in  that 
behalf,  notice  in  writing  of  his  intention  so  to  do,  and  of  the  manner  in  which 
he  proposes  to  do  the  intended  work,  and  upon  such  notice  being  given,  the 
landlord  and  tenant  may  agree  on  the  terms  as  to  compensation  or  otherwise  on 
which  the  improvement  is  to  be  executed,  and  in  the  event  of  any  such  agree- 
ment being  made,  any  compensation  payable  thereunder  shall  be  deemed  to  bo 
substituted  for  compensation  under  this  Act,  or  thfl  landlord  may,  unless  the 
notice  of  the  tenant  is  previously  withdrawn,  undertake  to  execute  the  improve- 
ment himself,  and  may  execute  the  same  in  any  reasonable  and  proper  manner 
which  he  thinks  fit,  and  charge  the  tenant  wdth  a  sum  not  exceeding  five  pounds 
per  centum  per  annum  on  the  outlay  incurred  in  executing  the  improvement,  or 
not  exceeding  such  annual  sum  payable  for  a  period  of  twenty-five  years  as  will 
repay  such  outlay  in  the  said  period,  with  interest  at  the  rate  of  three  per 
centum  per  annum,  such  annual  sum  to  be  recoverable  as  rent.  In  default  of 
any  such  agreement  or  undertaking,  and  also  in  the  event  of  the  landlord  failing 
to  comply  with  this  undertaking  within  a  reasonable  time,  the  tenant  may 
execute  the  improvement  himself,  and  shall  in  respect  thereof  be  entitled  to 
compensation  under  this  Act. 

The  landlord  and  tenant  may,  if  they  think  fit,  dispense  with  any  notice  under 
this  section,  and  come  to  an  agreement  in  a  lease  or  otherwise  between  them- 
selves in  the  same  manner  and  of  the  same  validity  as  if  such  notice  had  been 
given. 

5.  Where,  in  the  case  of  a  tenancy  under  a  contract  of  tenancy  cui'rent  at  the  Reservation  as 
commencement  of  this  Act,  any  agreement  in  wi'iting  or  custom,  or  the  Agricul-  to  exietin;?  and 

'        •'     °  °  >  to  future  Contracts 

of  Tenancy. 
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Appendix  A.  (statutes  and  rules). 


App.  a.  s.  10. 

46  &  47  Vict. 

c.  61. 

Substituted 
Compensation 
— contd. 


tuval  IIoldiDp,-s  (Enfi'land)  Act,  1ST5,  provides  specific  compensatiou  for  any 
improvement  comprised  in  the  First  Schednle  hereto,  compensation  in  respect  of 
siicli  improvement,  altbougli  executed  after  the  commencement  of  this  Act, 
shall  be  jiayable  in  pursuance  of  such  ajj^reement,  custom,  or  Act  of  Parliament, 
and  shall  be  deemed  to  be  substituted  for  compensation  under  this  Act. 

"Where  in  the  case  of  a  tenancy  under  a  contract  of  tenancy  beginning  after 
the  commencement  of  this  Act,  any  particular  agreement  in  writing  secures  to 
the  tenant  for  any  improvement  mentioned  in  the  third  part  of  the  First 
Schedule  hereto,  and  executed  after  the  commencement  of  this  Act,  fair  and 
reasonable  compensation,  having  regard  to  the  circumstances  existing  at  the 
time  of  making  such  agreement,  then  in  such  case  the  compensation  in  respect 
of  such  improvement  shall  be  jiayable  in  pursuance  of  the  particular  agreement, 
and  shall  be  deemed  to  be  substituted  for  compensation  under  this  Act. 

The  last  preceding  provision  of  this  section  relating  to  a  particular  agreement 
shall  apply  in  the  case  of  a  tenancy  luider  a  contract  of  tenancy  current  at  the 
commencement  of  this  Act  in  respect  of  an  improvement  mentioned  in  the  third 
part  of  the  First  Schedule  hereto,  specific  compensation  for  which  is  not  pro- 
vided by  any  agreement  in  writing,  or  custom,  or  the  Agricultural  Holdings 
Act,  ISto. 


Beg ulat ions  as  to  Cvmj>ensation  for  Improvements. 

Seduction  n/  [6.  /«    the   asccvtai nmoit  of  the  amount  of  the  compensation    under  this  Act 

Compensation.      payuhle  to  the  tenant  in  respect  of  uny  improvement  there  shall  be  taJcen  into  account 
in  reduction  thereof : 

((/.)  Anij  heneft  which  the  landlord  has  giuen  or  alloived  to  the  tenant  in  con- 
sideration of  the  tenant  executing  the  improvement ;  and 
(//.)  In  the  case  of  compensation  for  manures  the  value  of  the  manure  that  ivould 
have  been  i^roduced  by  the  consumption  on  the  holding  of  any  hay,  straw, 
roots,   or  green  crops  sold  off  or  removed  from  the  holding  within  the 
last   tioo  years  of  the  tenancy   or  other  less  time  for  which  the  tenancy 
has  endured,  except  as  far  as  a  proper  return  of  manure  to  the  holding  has 
been  made  in   respect  of  such  produce  so  sold  off'  or  removed  therefrom  ; 
and 
(c.)  Any  sums  due  to  the  landlord  in  respect  of  rent  or  in  respect  of  any  waste 
committed  or  permitted    by  the  tenant,   or  in   respect   of  any  breach  of 
covenant  or  other  agreement  connected  with  the  contract  of  tenancy  com- 
mitted by  the  tenant,  also  any  taxes,  rates,  and  tithe  rentcharge  due  or 
becoming  due  in  respect  of  the  hodiing  to  which  the  tenant  is  liable  as 
between  him  and  the  landlord. 
Augmentation  of        There  shall  be  tahen  into  account  in  augmentation  of  the  tenanVs  compensation — 
Compensativn.  (f/.^  ^uy  sum  due  to  the  tenant  for  compensation  in  respect  of  a  breach  of  covenant 

or  other  agreement  connected  with  a  contract  of  tenancy  and  committed  by 
the  landlord. 
Nothing  in  this  section  shall  enable  a  landlord  to  obtain  under  this  Act  compen- 
sation in  resjK'Ct  of  tcaste  by  the  tenant  or  of  breach  by  the  tenant  committed  or 
permitted  in  relation  to  a  matter  of  husbandry  more  than  four  years  before  the 
determination  of  the  tenanci/.— Sects.  6  to  IG  are  repealed  by  the  Agricultural 
noldings  Act,  1900  (63  &  64  Yict.  c.  50),  s.  12,  and  Sched.  III.,  p.  975,  post.] 


Procedure. 

notice  of  Claim.  [7.  A  tenant  claiming  compensation  under  this  Act  shall,  two  months  at  least 
before  the  determination  of  the  tenancy,  give  notice  in  luriting  to  the  landlord  of  his 
intention  to  make  such  claim. 

Where  a  tenant  gives  such  notice,  the  landlord  may,  before  the  determination  of 
the  tenancy,  or  within  fourteen  days  thereafter,  give  a  counter-notice  in  tvriting  to 
the  tenant  of  his  i)dention  to  make  a  claim  in  respect  of  any  waste  or  any  breach  of 
covenant  or  other  agreement. 

Every  such  notice  and  counter-notice  shall  state,  as  far  as  reasonably  may  be,  the 
pjarticnlars  and  amount  of  the  intended  claim. — Eepealed  by  Act  of  1900,  p.  975, 
post.] 
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[8.  The  landlord  and  the  tenant  may  agree  on  the  amount  and  mode  and  time  of  App.  A.  s.  10. 
payment  of  compensatwn  to  he  paid  tinder  this  Act.  46  &  47  Vict. 

If  in  any  case  thei/  do  not  so  agree  the  difference  shall  he  settled  hy  a  reference.'] — •  c.  61. 

Eepealed  by  Act  of'  1900,  p.  975,  post.      "  Reference 

[9.    Where  there  is  a  reference  under  this  Art,  a  referee,  or  tiro  referees  and  an  ^g'^^|.g^"^'„^ 
timpire,  shall  he  appointed  as  follows  : —  Umpire. 

(1.)  If  the  p)arties  concur,  there  may    he   a   single   referee   appouded    hy   them 

jointly : 
(2.)  If  before  airard  the  single  referee  dies  or  becomes  incapable  of  acting,  or  for 
seven  days  after  notice  from  the  parties,  or  either  of  them,  requiring  him 
to  act,  fails  to  act,  the  proceedings  shall  begin  afresh,  as  if  no  referee  had 
been  appointed  : 
(3.)  If  the  p)arties  do  not  concur  in  the  appointmeid  of  a  single  referee,  each  of 

them  shall  appoint  a  referee  : 
(4.)  If  before  award  one  of  two  referees  dies  or  becomes  incapable  (fading,  or  for 
seven  days  after  notice  from  either  pjarty  requiring  him  tu  act,  fails  to  act, 
the  party  appointing  him  shall  appoint  another  referee  : 
(5.)  Notice  (f  every  appointment  of  a  referee  by  either  party  shall  be  given  to  the 

other  party  : 
(6.)  If  for  fourteen  days  after  notice  by  one  party  to  the  other  toapjpoint  a  referee, 
or  another  referee,  the  other  jmrty  fails  to  do  so,  then,  on  the  application 
of  the  party  giving  notice,  the  county  court  shall  within  fourteen  days 
apjmint  a  competent  and  impiartial  person  to  he  a  referee  : 
(7.)   Where  tivo  referees  are  appointed,  then  {subject  to  the  provisions  of  this  Act) 

they  shall  before  they  enter  on  the  reference  appoint  an  umpire: 
(8.)  If  before  award  an  umpire  dies  or  becomes  incapable  of  acting,  the  referees 

shall  appoint  another  umpire  : 
(9.)  If  for  seven  days  after  request  from  either  party  the  referees  fail  to  appoint 
an  umjnre,  or  another  umjrire,  then,  on  the  application  of  either  party,  the 
county  court  shall  within  fourteen  days  appjoint  a  competent  and  iinpartial 
pierson  to  he  the  umpnre : 
(10.)  Every  appointment,  notice,  and  recpiest  under  this  section  shall  be  in  writing.] 
■ — Eepealed. 

[10.  Provided   thid,    where   two    referees    are   ajpoiided,    an    umpire    may    he  Appointment  of 
appointed  as  follows  :  Bolni^of' 

(1.)  If  either  party,  on  appointing  a  referee,  requires,  by  notice  in  writing  to  the  Af/ricuitmr,  <ic. 
other,  that   the   umpire  shall  be  appointed  hy  the  Land  Commissioners  for 
England,  then  the  umpnre,  and  any  successor  to  him,  shall  he  appointed, 
on  the  application  of  either  party,  by  those  commissioners. 
(2.)  ///  every  other  case,  if  either  party  on  appointing  a  referee  requires,  hy  notice 
in  writing  to  the  other,  that  the  umpire  shall  be  apjjointed  by  the  county 
court,  then,  unless  the  other  party  dissents  hy  notice  in  writing  therefrom, 
the  umpnre,  and  any  successor  to  him,  shall  on  the  application  of  either 
2iarty   be  so  appointed,  and  in  case  of  such  dissent  the  umjnre,  and  any 
successor  to  him,  shall  be  appointed,  on  the  iijiplication  of  either  j^rty,  by 
the  Land  Commissioners  for  England  {u).] — Eepealed. 
[11.   The poivers  of  the  county  court  under  this  Act  relative  to  the  appointment  of  County  Court. 
a  referee  or  umpire  shall  be  exerciseahle  by  the  judge  of  the  Court  having  jurisdiction , 
whether  he  is  v;ithout  or  ivithin  his  district,  and  may,  hy  consent  of  the  parties,  he 
exercised^  hy  the  registrar  of  the  Court.] — Eepealed. 

[12.   The  delivery  to  a  referee  of  his  ap>p(nntment  shall  he  deemed  a  submission  to  3Tnde  o/Suh- 
a  reference  hy  the  jiarty  delivering  it ;  and  neither  party  shedl  have  power  to  revohe  mission. 
a  submission  or  the  appmntment  of  a  referee,  u-ithout  the  consent  of  the  other.] — 
Eepealed. 

[13.  The  referee  or  referees  or  umpire  may  call  for  the  j)7'oduction  of  any  sample.  Production  of 
or  voucher,  or  other  document,  or  other  evidence  tvhich  is  in  the  possession  or  poiver  -Documents,  (£<;. 
of  either  party,  or  tvhich  either  party  can  produce,  and  which  to  the  referee  or 
referees  or  umpnre  seems  necessary  for  determination  of  the  matters  referred,  and 
may  take  the  examination  of  the  parties  and  icitnesses  on  oath,  and  may  administer 
oaths  and  take  affirmations  ;  and  if  any  person  so  sworn  or  affirming  wilfully  and 
corruptly  gives  false  evidence  he  shull  he  guilty  of  perjury.] — Eepealed.  Perjury. 

(m)  The  Board  of  Agriculture  was  substituted  for  the  Land  Commissioners  by  tbe 
Board  of  Agriculture  Act,  1889. 
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App.  a.  s.  10. 

46  &  47  Vict, 
c.  61. 

Power  to 
procetd  in 
Absence. 

Award. 

Time  for  Award, 


Award  in 
respect  of 
Compensation 
under  ss.  3,  -i, 
and  6. 


Umpire. 


Award  to  giv: 
Particulars. 


Costs  of 
Be/erence. 


[14.  'J'/ic  rcftrce  or  referees  or  wn^nre  maij  2>rocee(l  in  the  ahsence  of  either  parti/ 
whire  the  same  appears  to  him  or  them  expedient,  after  notice  (jiven  to  the  parti es."] — 
Eopoalod. 

[15.  The  aivard  shall  he  in  irrifimj,  signed  lij  the  referee  or  referees  or  umpire.'] 
— llepealed. 

[16.  ^I  sinijJe  referee  shall  malehisaicard  read//  for  dvlivery  within  tinntij-tiijht 
daijs  after  his  appointment,'] — Eepeiiled. 

I'Two  referees  shall  make  their  aivard  ready  for  deliver)/  loithin  twenty-eif/ht  days 
after  the  appointment  of  the  last  appointed  of  them,  or  within  such  extended  time  {if 
any)  as  they  from  time  to  time  jointly  fix  hy  n-ritiny  under  their  hands,  so  that  tiny 
make  their  award  ready  for  delivery  within  a  time  not  exceediny  in  the  ivliole  forty- 
nine  days  uftir  the  appointment  of  the  last  appointed  of  them.] — Repealed  (x). 

17.  ii\  any  case  i)ro\ided  for  by  sections  three,  four,  or  five,  if  compensation 
is  claimed  under  this  Act,  such  compensation  as  under  any  of  those  sections  is 
to  be  deemed  to  be  substituted  for  compensation  under  this  Act,  if  and  so  far 
as  the  same  can,  consistently  with  the  terms  of  the  aj:^recinent  (if  any),  bo 
ascertained  by  the  referees  or  the  umpire,  shall  be  awarded  in  respect  of  any 
improvements  thereby  provided  for,  [and  the  award  shall,  when  necessary, 
distinyidsh  such  improvement  and  the  amount  awarded  in  respect  thereof;  and 
an  award  given  under  this  section  shall  he  subject  to  the  appeal  jjrovided  by  this 
Act  (//).] 

[18.  Where  two  referees  are  appointed  and  act,  if  they  fail  to  make  their  aivard 
ready  for  delivery  v:ithin  the  time  aforesaid,  then,  on  the  expiration  of  that  time, 
their  authority  shall  cease,  and  thereupon  the  matters  referred  to  them  shall  stand 
referred  to  the  umpire. 

The  umpire  shall  make  his  award  ready  for  delivery  within  twenty-eight  days 
after  notice  in  ivriiing  given  to  him  by  either  party  or  referee  of  the  reference  to  him, 
or  witliin  such  extended  time  {if  any)  as  the  registrar  of  the  county  court  from  time 
to  time  appoints,  on  the  application  of  the  umpire  or  of  either  party,  made  before 
the  expiration  of  the  time  appointed  by  or  extended  under  this  section,] — Sects.  18  to 
23  are  repealed  by  the  Agricultural  Holdings  Act,  1900,  03  &  64  Vict.  c.  50, 
s.  12,  and  Sched.  III.,  p.  975,  post. 

[19.  Tlie  award  shall  not  aivard  a  sum  generally  for  compensation,  but  shall,  so 
far  as  possible,  specify — 

(a.)  The  several  improvements,  acts,  and  things  in  respect  whereof  compensation 
is  awarded,  and  the  several  matters  and  things  taken  into  account  under 
the  provisions  of  this  Act  in  reduction  or  augmentation  of  such  com- 
pensation : 

(b.)  The  time  at  ivhich  each  improvement,  act,  or  thing  was  executed,  done, 
committed,  or  permitted  ; 

(e.)  The  sum  awarded  in  respect  of  each  improvement,  act,  matter,  or  thing ; 
and 

(il.)  Where  the  landlord  desires  to  charge  his  estate  with  the  amount  of  compiensa- 
tion  found  due  to  the  tenant,  the  time  at  which,  for  the  purposes  of  such 
charge,  each  improvement,  act,  or  thing  in  respect  of  which  compensation 
is  awarded  is  to  he  deemed  to  be  exhausted.] — Repealed. 

[20.  TAe  costs  of  and  attending  the  reference,  including  the  remuneration  of  the 
referee  or  referees  and  umpire,  ivhere  the  umpire  has  been  required  to  act,  and 
including  other  proper  expenses,  shall  be  borne  and  piuid  by  the  parties  in  such 
proportion  as  to  the  referee  or  referees  or  umpires  appears  Just,  regard  being  had  to 
the  reasonableness  or  unreasonableness  of  the  claim  of  either  party  in  respect  of 
amount,  or  otherwise,  and  to  all  the  circumsttDices  of  the  case. 

The  award  may  direct  the  piayment  of  the  whole  or  any  part  of  the  costs  aforesaid 
hy  the  one  party  to  the  other. 

The  costs  aforesaid  shall  be  subject  to  taxation  by  the  registrar  of  the  county  court, 
on  the  application  of  either  ]>arty,  but  that  taxation  shall  be  subject  to  review  by  the 
Judge  of  the  county  court.] — Repealed. 

[21.  The  award  shall  fix  a  day,  not  sooner  than  one  month  after  the  delivery  of 
the  aivard,  for  the  payment  of  money  awarded  for  compensation,  costs,  or  otherwise.] 
— Eepealed. 


(x)  Sects.  6  t)  16  arc  repealed  by  the 
Agricultural  Holdings  Act,  1900  (C3  & 
C4  Vict.  c.  50),  8.  12,  p.  075,  post. 


{'/)  Words  m  italics  repealed  by  Act  of 
1000,  post. 
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[22.  ^4  suhmissivn  or  award  shall  not  he  made  a  ride  of  any  Court,  or  he  removahle  Ai'P.  A.  s.  10. 
li/  any  process  into  any  Court,  and  an  aivard  shall  not  he  questioJied  otherwise  than  46  &  47  Vict. 
as  proiided  by  this  Act.'} — Eepealed.  c.  61. 

[23.    Where  the  siun  claimed  for  compensation  exceeds  one  himdred  pounds,  cither  ;— : 

party  may,  luithin  seven  days  after  delivery  of  the  aivard,  ajipeal  against  it  to  the  fcmoiabh-!  ^°^ 
judge  <f  the  county  court  on  all  or  any  of  the  folloiving  grounds.  Appeal  to 

1.  Tliat  the  award  is  invalid ;  County  Court. 

2.  That  the  avmrd  proceeds  ivholly  or  in  part  upon  an  improper  application,  of 

or  upon  the  omission  properly  to  apply  the  special  provisions  of  sections  three, 
four,  or  five  of  this  Act; 

3.  llutt    compensation   has    been  aivarded  for  improvements,   acts,    or   things, 

breaches  of  covenards  or  agreements,  or  for  committing  or  pjermitting  ivaste, 
in  respect  of  which  the  farty  claiming  ivas  not  entitled  to  compensation  ; 

4.  That  compensation  has  not  been  awarded  for  improvements,  acts,  or  things, 

breaches  of  covenants  or  agreements,  or  for  committing  or  permitting  tvaste, 
in  respect  of  ivhich  the  party  claiming  ivas  entitled  to  compensation ; 
and  the  judge  shall  hear  and  determine  the  appeal,  and  may,  in  his  discretion,  remit 
the  case  to  be  reheard  as  to  the  ivliole  or  any  part  thereof  by  the  referee  or  referees  or 
umpire,  ivith  such  directions  as  he  may  tJiiul-  fit. 
If  no  appeal  is  so  brought,  the  award  shall  be  final. 

The  decision  of  the  judge  of  the  county  court  on  appeal  shall  be  final,  save  that  the 
judge  shall,  at  the  request  of  either  party,  state  a  special  case  on  a  question  of  law 
for  the  judgment  of  the  High  Court  of  Justice,  and  the  decision  of  the  High  Court 
on  the  case,  and  respecting  costs  and  any  other  matter  connected  therewith,  shall  be 
final,  and  the  judge  of  the  county  court  shall  act  thereon.'] — Eepealed  {z). 

24.  V/here  any  money  agreed  or  awarded  [or  ordered  on  appeal  (o)]  to  be  paid  Recovery  of 
for  compensation,  costs  or  otlierwise,  is  not  paid  within  foiu'teen  days  after  the  Compensation, 
time  when  it  is  agreed  or  awarded  [or  ordered  («)]  to  be  paid  it  shall  be  recoverable, 

upon  order  made  by  the  judge  of  the  county  court,  as  money  ordered  by  a 
county  court  under  its  ordinary  jurisdiction  to  bo  paid  is  recoverable. 

25.  Where  a  landlord  or  tenant  is  an  infant  without  a  guardian,  or  is  of  Appointment  of 
unsound  mind,  not  so  found  by  inquisition,  the  county  court,  on  the  application  *^"'^'^''^*ii- 

of  any  person  interested,  may  appoint  a  guardian  of  the  infant  or  person  of 
unsound  mind  for  the  pui-poses  of  this  Act,  and  may  change  the  guardian  if  and 
as  occasion  requires. 

26.  Where  the  appointment  of  a  i)erson  to  act  as  the  next  friend  of  a  married  Man-ied 
woman  is  requii'ed  for  the  purposes  of  this  Act,  the  county  court  may  make  such  "^^omen. 
appointment,  and  may  remove  or  change  that  next  friend  if  and  as  occasion 
requires. 

A  woman  married  before  the  commencement  of  the  Married  Women's 
Property  Act,  1882,  entitled  for  her  separate  use  to  land,  her  title  to  which 
accrued  before  such  commencement  as  aforesaid,  and  not  restrained  from 
anticipation,  shall,  for  the  purposes  of  this  Act,  be  in  respect  of  land  as  if  she 
was  unmarried. 

Where  any  other  woman  married  before  the  commencement  of  the  Married 
Women's  Property  Act,  1882,  is  desirous  of  doing  any  act  under  this  Act  in 
respect  of  land,  her  title  to  which  accrued  before  such  commencement  as  afore- 
said, her  husband's  concurrence  shall  be  requisite,  and  she  shall  be  examined 
apart  from  him  by  the  county  court,  or  by  the  judge  of  the  county  coiu't  for  the 
place  where  she  for  the  time  being  is,  touching  her  knowledge  of  the  nature  and 
effect  of  the  intended  act,  and  it  shall  be  ascertained  that  she  is  acting  freely 
and  voluntarily. 

27.  The  costs  of  proceedings  in  the  county  court  under  this  Act  shall  be  in  Costs  in 

the  discretion  of  the  Court.  County  Coui-t. 

The  Lo^jd  Chancellor  may  from  time  to  time  prescribe  a  scale  of  costs  for  those 
proceedings,  and  of  costs  to  be  taxed  by  the  registrar  of  the  Court. 

28.  Any  notice,  bequest,  demand,  or  other  instrument  und(>)'  this  Act  may  Sei-vice  of 
be  served  on  the  person  to  whom  it  is  to   be   given,  either  personally  or  by  ^"'''ce,  &c. 
leaving  it  for  him  at  his  last  known  place  of  abode  in  England,  or  by  sending 

it  through  the  post  in  a  registered  letter  addressed  to  him  there ;  and  if  so  sent 

{z)  Sects.  18  to  23  are  repealed  by  the       p.  975,  post. 
Agricultural  Holdings  Act,   1900    (63   &  {a)  Words  in  italics*  repealed  by  Act  of 

64  Vict.  c.  50),   s.   12,  and  Sched.  III.,       1900. 
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by  post  it  .shall  Ix-  doemod  to  have  been  served  at  the  time  when  tbe  letter  con- 
taining it  would  be  delivered  in  ordinary  eourso :  and  in  order  to  prov^o  service 
by  letter  it  shall  bo  suffieient  to  prove  that  the  letter  was  properly  addressed 
and  posted,  and  that  it  contained  the  notice,  request,  demand,  or  other  instru- 
ment to  be  served. 

Cliargr  of  'J'oHoifs  Compensation. 

29.  A  landlord,  on  itaying  iu  the  tenant  the  amount  due  to  him  in  respect  of 
compensation  under  this  Act,  or  in  respect  of  compensation  authorised  by  this 
Act  to  bo  substituted  for  compensation  under  this  Act,  or  on  expending  such 
amount  as  may  be  necessary  to  execute  an  im])rovement  under  the  second  part 
of  the  First  Schedule  hereto,  after  notice  given  by  the  tenant  of  his  intention 
to  execute  such  improvement  in  accordance  with  this  Act,  shall  be  entitled  to 
obtain  from  the  county  court  a  charge  on  the  holding,  or  any  part  thereof,  to 
the  amount  of  the  sum  so  paid  or  expended. 

The  L'om-t  shall,  on  pi'oof  of  the  payment  or  expenditure,  and  on  being 
satisfied  of  the  observance  in  good  faith  by  the  parties  of  the  conditions  imposed 
by  this  Act,  make  an  order  charging  the  holding,  or  any  part  thereof,  with 
repayment  of  the  amount  paid  ov  expended,  with  such  interest,  and  by  such 
instalments,  and  with  such  directions  for  giving  effect  to  the  charge,  as  the  Court 
thinks  fit. 

But  where  the  landlord  obtaining  the  charge  is  not  absolute  owner  of  the 
holding  for  liis  own  benefit,  no  instalment  or  interest  shall  be  made  payable 
after  the  time  when  the  improvement  in  respect  whereof  compensation  is  paid 
will,  \_ivhere  an  aivanl  has  been  made,  he  taken  to  have  been  exhausted  according  to 
the  declaration  of  the  award,  and  in  an g  other  case  after  the  time  -when  any  such 
improvement  ivi'll{b)']  in  the  opinion  of  the  Court,  after  hearing  such  evidence  (if 
any)  as  it  thinks  expedient,  have  become  exhausted. 

The  instalments  and  interest  shall  be  charged  in  favour  of  the  landlord,  his 
executors,  administrators  and  assigns. 

The  estate  or  interest  of  any  landlord  holding  for  an  estate  or  interest  deter- 
minable or  liable  to  forfeiture  by  reason  of  his  creating  or  suffering  any  charge 
thereon  shall  not  be  determined  or  forfeited  by  reason  of  his  obtaining  a,  charge 
under  this  Act,  anything  in  any  deed,  will,  or  other  instrument  to  the  contrary 
thereof  notwithstanding. 

Capital  money  arising  under  the  Settled  Land  Act,  1882,  may  be  applied  in 
l^ayment  of  any  moneys  expended  and  costs  incurred  by  a  landlord  under  or  in 
pursuance  of  this  Act  in  or  about  the  execution  of  any  improvement  mentioned 
in  the  first  or  second  parts  of  the  Schedule  hereto,  as  for  an  improvement 
authorised  by  the  said  Settled  Land  Act ;  and  such  money  may  also  be  applied 
in  discharge  of  any  charge  created  on  a  holding  under  or  in  pursuance  of  this 
Act  in  respect  of  any  such  improvement  as  aforesaid,  as  in  discharge  of  an 
incumbrance  authorised  by  tlie  said  Settled  Land  Act  to  be  discharged  out  of 
such  capital  money. 

30.  The  sum  charged  by  the  order  of  the  county  court  under  this  Act  shall  be 
a  charge  on  the  holding  or  the  part  thereof  charged,  for  the  landlord's  interest 
therein,  and  tor  all  interests  therein  subsequent  to  that  of  the  landlord ;  but 
so  that  the  charge  shall  not  extend  beyond  the  interest  of  the  landlord,  his 
executors,  administrators  and  assigns,  in  the  tenancy  where  the  landlord  is 
himself  a  tenant  of  the  holding. 

31.  AVherc  the  landlord  is  a  ])erson  entitled  to  receive  the  rents  and  profits  of 
any  holding  as  trustee,  or  in  any  character  otherwise  than  for  his  own  benefit, 
the  amount  due  from  such  landlord  in  respect  of  c()ni])ensati(m  under  this  Act, 
or  in  respect  of  compensation  authorised  by  this  Act  to  be  substituted  for  com- 
l)ensation  raider  this  Act,  shall  be  charged  and  recovered  as  follows  and  not 
otherwise;  (that  is  to  say,) 

(1.)  The  amount  so  due  shall  not  be  recoverable  personally  against  such 
landlord,  nor  shall  he  be  under  any  liability  to  pay  such  amount,  but 
the  same  shall  be  a  charge  on  and  recoverable  against  the  holding 
only. 


(A)  The  words   of  sect.   29   printed   in 
itcalios  are  repealed  by  the  Agricultural 


Holdings  Act,  1900  (63  &  64  Vict.  c.  50), 
.•j.  12,  and  Sched.  III.,  p.  975,  post. 
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(2.)  Such  landlord  shall,  cither  before  or  after  having  paid  to  the  tenant  the  Xvv.  A.  s.  10. 
amount  due    to  him,  be  entitled  to  obtain  from  the  county  court  a  43  &  47  Vict. 
charge  on  the  holding  to  the  amount  of  the  sum  required  to  be  paid  or          c.  61. 
which  has  been  paid,  as  the  case  may  be,  to  the  tenant.  

(3.)  If  such  landlord  neglect  or  fail  within  one  month  after  the  tenant  has 
quitted  his  holding  to  pay  to  the  tenant  the  amount  due  to  him,  then 
after  the  expiration  of  such  one  month  the  tenant  shall  be  entitled  to 
obtain  from  the  county  court  in  favour  of  himself,  his  executors, 
administrators  and  assigns,  a  charge  on  the  holding  to  the  amount  of 
the  sum  due  to  him,  and  of  all  costs  properly  incurred  by  him  in 
obtaining  the  charge  or  in  raising  the  amount  due  thereunder. 

(4.)  The  Court  shall  on  proof  of  the  tenant's  title  to  have  a  charge  made  in  his 
favour  make  an  order  charging  the  holding  with  pa jnnent  of  the  amount 
of  the  charge,  including  costs,  in  like  manner  and  form  as  in  case  of  a 
charge  which  a  landlord  is  entitled  to  obtain. 

32.  Any  comjiany  now  or  hereafter  incorporated  by  Parliament,  and  having  Advance  made 
power  to  advance  money  for  the  improvement  of  land,  may  take  an  assignment  by  a  Company, 
of  any  charge  made  by  a  county  court  under  the  provisions  of  this  Act,  upon 

such  terms  and  conditions  as  may  be  agreed  upon  between  such  company  and 
the  person  entitled  to  such  charge  ;  and  such  company  may  assign  any  charge 
so  acquu'ed  by  them  to  any  person  or  persons  whomsoever. 

Notice  to  Quit. 

33.  "Where  a  half-year's  notice  expiring  with  a  year  of  tenancy  is  by  law  Time  of  Notice 
necessary  and  sufficient  for  determination  of  a  tenancy  fi'om  year  to  year,  in  the  ^°  *°^">*- 
case  of  any  such  tenancy  under  a  contract  of  tenancy  made  cither  before  or  after  I|o^iP^'  ^'^^~ 
the  commencement  of  this  Act,  a  year's  notice  so  expiring  shall  by  virtue  of  this 

Act  be  necessary  and  sufficient  for  the  same,  unless  the  landlord  and  tenant  of 
the  holding,  by  writing  under  the  ir  hands,  agree  that  this  section  shall  not 
apply,  in  which  case  a  lialf-year's  notice  shall  continue  to  be  sufficient ;  but 
nothing  in  this  section  shall  extend  to  a  case  where  the  tenant  is  adjudged 
bankrui)t,  or  has  filed  a  petition  for  a  composition  or  arrangement  with  his 
creditors. 

Fixtures. 

34.  Where  after  the  commencement  of  this  Act  a  tenant  affixes  to  his  holding  Tenant's 
any  engine,  machinery,  fencing,  or  other  fixture,  or  erects  any  building  for  ^'"P^'^JI  '"^ 
which  ho  is  not  under  this  Act  or  otherwise  entitled  to  compensation,  and  which  MacMiieiy,  &c. 
is  not  so  affixed  or  erected  in  pursuance  of  some  obligation  in  that  behalf,  or  [gee  p.  707.] 
instead  of  some  fixture  or  building  belonging  to  the  landlord,  then  such  fixture 

or  building  shall  be  the  property  of  and  be  removable  by  the  tenant  before  or 
within  a  reasonable  time  after  the  termination  of  the  tenancy. 

Provided  as  follows  :  — 

1.  Before  the  removal  of  any  fixture  or  building  the  tenant  shall  pay  all 

rent  owing  by  him,  and  shall  perform  or  satisfy  all  other  his  obligations 
to  the  landlord  in  respect  to  the  holding  : 

2.  In  the  removal  of  any  fixture  or  building  the  tenant  shall  not  do  any 

avoidable  damage  to  any  other  building  or  other  pint  of  the  holding : 

3.  Immediately  after  the  removal  of  any  fixture  or  building  the  tenant  shall 

make  good  all  damage  occasioned  to  any  other  building  or  other  part 
of  the  holding  by  the  removal : 

4.  Tiie  tenant  shall  not  remove  any  fixture  or  building  without  giving  one 

month's  previous  notice  in  writing  to  the  landlord  oi  the  intention  of 

the  tenant  to  remove  it :  •  • 

5.  At  any  time  befoi'c  the  expiration  of  the  notice  of  removal  the  landlord, 

by  notice  in  writing  given  by  him  to  the  tenant,  may  elect  to  iiurchaso 
anj'  fixture  or  building  comprised  in  the  notice  of  removal,  and  a7iy 
fixture  or  building  thus  elected  to  be  purchased  shall  be  left  by  the 
tenant,  and  shall  fjccome  the  property  of  the  landlord,  who  shall  pay 
the  tenant  the  fair  value  thereof  to  an  incoming  tenant  of  the  holding; 
and  any  difference  as  to  the  value  shall  be  settled  by  a  reference  under 
this  Act,  as  in  case  of  compensation  (but  without  appeal). 
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ArPEiNuix  A.  (statutes  and  rules). 


Arp.  A.  s.  10. 

•16  &  47  Vict. 
c.  61. 

Application  of 
Act  to  Crown 
Lamls. 


Application  of 
Act  to  Land  of 
Duchy  of 

Lancaster. 


Application  of 
Act  to  Land  of 
Duchy  of 
Cornwall. 


Crown  and  Duchy  Lands. 

35.  This  Act  shall  extend  and  apply  to  land  belonging  to  Her  Majesty  the 
Queen,  her  heirs  and  successors,  in  right  of  the  Crown. 

With  res^ject  to  such  land,  for  the  purposes  of  this  Act,  the  Commissioners  of 
Iler  Majesty's  Woods,  Forests,  and  Laud  Eevenues,  or  one  of  them,  or  other 
the  proper  ofBcer  or  bodj'  having  charge  of  such  land  for  the  time  being,  or  in 
case  there  is  no  such  officer  or  body,  then  such  person  as  Her  Majesty,  her  heirs 
or  successors,  may  appoint  in  writing  under  the  royal  sign  manual,  shall 
represent  Her  Majesty,  her  heirs  and  successors,  and  shall  be  deemed  to  be  the 
landlord. 

Any  compensation  j^ayable  under  this  Act  by  the  Commissioners  of  Her 
Majesty's  Woods,  Forests,  and  Land  Eevenues,  or  either  of  them,  in  respect  of 
an  imin'ovement  mentioned  in  the  first  or  second  part  of  the  First  Schedule 
hereto,  shall  be  deemed  to  be  payable  in  respect  of  an  improvement  of  land 
■within  section  one  of  the  Crown  Lands  Act,  1886,  and  the  amount  thereof  shall 
be  charged  and  repaid  as  in  that  section  provided  with  respect  to  the  costs, 
charges,  and  expenses  therein  mentioned. 

Any  compensation  payable  under  this  Act  by  those  Commissioners,  or  either 
of  them,  in  resj^ect  of  an  improvement  mentioned  in  the  third  part  of  the  First 
Schedule  hereto,  shall  be  deemed  to  be  part  of  the  expenses  of  the  management 
of  the  Land  Eevenues  of  the  Crown,  and  shall  be  payable  to  those  Commis- 
sioners out  of  such  money  and  in  such  manner  as  the  last-mentioned  expenses 
are  by  law  payable. 

36.  This  Act  shall  extend  and  apply  to  land  belonging  to  Her  Majesty,  her 
heirs  and  siiccessors,  in  right  of  the  Duchy  of  Lancaster. 

With  respect  to  such  land  for  the  purposes  of  this  Act,  the  Chancellor  for  the 
time  being  of  the  Duchy  shall  represent  Her  Majesty,  her  heirs  and  successors, 
and  shall  be  deemed  to  be  the  landlord. 

The  amount  of  any  compensation  payable  under  this  Act  by  the  Chancellor  of 
the  Duchy  in  respect  of  an  improvement  mentioned  in  the  first  or  second  part 
of  the  First  Schedule  to  this  Act  shall  be  deemed  to  be  an  expense  incurred  in 
improvement  of  land  belonging  to  Her  Majesty,  her  heirs  or  successors,  in  right 
of  the  Duchy,  within  section  twenty-five  of  the  Act  of  the  fifty-seventh  year  of 
King  George  the  Third,  chapter  ninety-seven,  and  shall  be  raised  and  paid  as  in 
that  section  provided  with  respect  to  the  expenses  therein  mentioned. 

The  amount  of  any  compensation  payable  under  this  Act  by  the  Chancellor 
of  the  Duchy  in  respect  of  an  improvement  mentioned  in  the  third  part  of  the 
First  Schedule  to  this  Act  shall  be  paid  out  of  the  annual  revenues  of  the 
Duchy. 

37.  This  Act  shall  extend  and  aj^ply  to  land  belonging  to  the  Duchy  of 
Cornwall. 

With  respect  to  such  land,  for  the  purjjoses  of  this  Act,  such  person  as  the 
Duke  of  Cornwall  for  the  time  being,  or  other  the  personage  for  the  time  being 
entitled  to  the  revenues  and  possessions  of  the  Duchy  of  Cornwall,  from  time  to 
time,  by  sign  manual,  warrant,  or  otherwise,  appoints,  shall  represent  the  Duke 
of  Cornwall  or  other  the  personage  aforesaid,  and  be  deemed  to  be  the  landlord, 
and  may  do  any  act  or  thing  under  this  Act  which,  a  landlord  is  authorised  or 
required  to  do  thereunder. 

Any  compensation  payable  under  this  Act  by  the  Duke  of  Cornwall,  or  other 
the  personage  aforesaid,  in  respect  of  an  improvement  mentioned  in  the  first  or 
second  part  of  the  First  Schedule  to  this  Act  shall  be  deemed  to  be  payable  in 
respect  of  an  improvement  of  land  within  section  eight  of  the  Duchy  of  Corn- 
wall Management  Act,  1863,  and  the  amount  thereof  may  be  advanced  and  j)aid 
from  the  money  mentioned  in  that  section,  subject  to  the  proA'ision  therein  made 
,for  repayment  of  sums  advanced  for  improvements. 


Lfinrllord, 
Archbishop  or 
Bishop. 


Ecrlesiasticul  and  Charity  Lands. 

38.  Where  lands  are  assigned  or  secured  as  the  endowment  of  a  see,  the 
powers  by  this  Act  conferred  on  a  landlord  shall  not  be  exercised  by  the  arch- 
bishop or  bishop,  in  respect  of  those  lands,  except  with  the  previous  ajiproval 
in  writing  of  the  Estates  Committee  of  the  Ecclesiastical  Commissioners  for 
England. 
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39.  Where  a  lancUord  is  incumbent  of  an  ecclesiastical  benefice,  the  powers  by  ^pp.  a.  s.  10. 
this  Act  conferred  on  a  landlord  shall  not  be  exercised  by  him  in  re8i:)ect  of  the  ^g  ^  47  Vict. 
glebe  land  or  other  land  belonging  to  the  benefice,  except  with  the  previous  ^.^  qi^ 

approval  in  writing  of  the  jiatron  of  the  benefice,  that  is,  the  person,  officer,  or  ■ 

authority  who,  in  case  the  benefice  were  vacant,  would  be  entitled  to  present  Landlord, 
thereto,  or  of  the  Governors  of  Queen  Anne's  Bounty  (that  is,  the  Governors  of  B^n™^e!'^*  °* 
the  Bounty  of  Queen  Anne  for  the  Augmentation  of  the  Maintenance  of  the 

Poor  Clergy). 

In  every  case  the  Governors  of  Queen  Amie's  Bounty  may,  if  they  think  fit, 
on  behalf  of  the  incumbent,  out  of  any  money  in  their  hands,  pay  to  the  tenant 
the  amount  of  compensation  due  to  him  under  this  Act ;  and  thereupon  they 
may,  instead  of  the  incumbent,  obtain  from  the  county  covu't  a  charge  on  the 
holding,  in  respect  thereof,  in  favour  of  themselves. 

Every  such  charge  shall  be  effectual,  notwithstanding  any  change  of  the 
incumbent. 

40.  The  powers  by  this  Act  conferred  on  a  landlord  in  respect  of  charging  the  Landlord, 
land  shall  not  be  exercised  by  trustees  for  ecclesiastical  or  charitable  purposes,  Sj^^*"!*^    r. 
except  with  the  i^revious  ajjproval  in  writing  of  the  Charity  Commissioners  for  ' 
England  and  Wales. 

Resuinpiion  for  Improvements,  and  Miscellaneous. 

41.  AVhere  on  a  tenancy  from  year  to   year  a  notice  to  quit  is  given  by  the  Restunption  of 
landlord  with  a  view  to  the  use  of  land  for  any  of  the  following  purposes  :  ?.°!rt^'°'^i°^ 

The  erection  of    farm  labourers'  cottages  or  other  houses,  with  or  without     °  '^°  '^' 
gardens ; 

The  providing  of  gardens  for  existing  farm  labourers'  cottages  or  other 
houses ; 

The  allotment  for  labourers  of  land  for  gardens  or  other  purposes  ; 

The  planting  of  trees  ; 

The  opening  or  working  of  any  coal,  ironstone,  limestone,  or  other  mineral, 
or  of  a  stone  quarry,  clay,  sand,  or  gravel  pit,  or  the  construction  of  any 
works  or  buildings  to  be  used  in  connexion  therewith  ; 

The  obtaining  of  brick  earth,  gravel  or  sand ; 

The  making  of  a  watercourse  or  reservoir ; 

The  making  of  any  road,   railwaj^  tramroad,  siding,  canal,  or  basin,  or  any 
wharf,  pier,  or  other  work  connected  therewith  ; 
and  the  notice  to  quit  so  states,  then  it  shall,  by  virtue  of  this  Act,  be  no  objec- 
tion to  the  notice  that  it  relates  to  part  only  of  the  holding. 

In  every  such  case  the  provisions  of  this  Act  respecting  compensation  shall 
apply  as  on  determination  of  a  tenancy  in  respect  of  an  entire  holding. 

The  tenant  shall  also  be  entitled  to  a  proportionate  reduction  of  rent  in  respect 
of  the  land  comprised  in  the  notice  to  quit,  and  in  respect  of  any  depreciation  of 
the  value  to  him  of  the  residue  of  the  holding,  caused  by  the  withdrawal  of  that 
land  from  the  holding  or  by  the  use  to  be  made  thereof,  and  the  amount  of  that 
reduction  shall  be  ascertained  by  agreement  or  settled  by  a  reference  under  this 
Act,  as  in  case  of  compensation  (but  without  appeal). 

The  tenant  shall  further  be  entitled,  at  any  time  within  twenty-eight  days 
after  service  of  the  notice  to  quit,  to  serve  on  the  landlord  a  notice  in  writing  to 
the  effect  that  he  (the  tenant)  accepts  the  same  as  a  notice  to  quit  the  entire 
holding,  fo  take  effect  at  the  expiration  of  the  then  current  year  of  tenancy ;  and 
the  notice  to  quit  shall  have  effect  accordingly. 

42.  Subject  to  the  provisions  of  this  Act  in  relation  to  Crown,  duchy,  eccle-  Consents,  &c. 
siastical,  and  charity  lands,  a  landlord,  whatever  may  be  his  estate  or  interest  in  ^^^^™4***^ 
his  holding,  may  give  any  consent,  make  any  agreement,  or  do  or  have  done  to 

him  any  act  in  relation  to  improvements  in  respect  of  which  compensation  is 
payable  under  this  Act  which  he  might  give  or  make  or  do  or  have  done  to  him 
if  he  were  in  the  case  of  an  estate  of  inheritance  owner  thereof  in  fee,  and  in 
the  case  of  a  leasehold  possessed  of  the  whole  estate  in  the  leasehold. 

43.  When,  by  any  Act  of  Parliament,  deed,  or  other  instrument,  a  lease  of  a  Rpservation  of 
holding  is  authorised  to  be  made,  provided  that  the  best  rent,  or  reservation  in  "Best"  Rent, 
the  nature  of  rent,   is  by  such   lease  reserved,  then,  whenever  any  lease  of  a 

holding  is,  under  such  authority,  made  to  the  tenant  of  the  same,  it  shall  not  be 
necessary,  in  estimating  such  rent  or  reservation,  to  take  into  account  against 
the  tenant  the  increase  (if  any)  in  the  value  of  such  holding  arising  from  any 
improvements  made  or  paid  for  by  him  on  such  holding. 
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Appendix  A.  (statutes  and  rules). 


Arp.  A.  s.  10. 

46  &  4"  Vict. 

c.  61. 


Limitation  of 
Distress  in 
respopt  of 
Amount  and 
Time. 


Limitation  of 
Distress  in 
respect  of 
Thing-s  to  be 
Distrained. 


Detenninatinn 
of  Disputes  iis 
to  Distress  by 
County  Court  or 
Justices. 


Part  II. 

Distress. 

44.  After  the  commencement  of  tHs  Act  it  shall  not  be  lawful  for  any  land- 
lord entitled  to  the  rent  of  any  holding  to  which  this  Act  applies  to  distrain  for 
rent,  which  became  due  in  respect  of  such  holding,  more  than  one  year  before 
the  making  of  such  distress,  except  in  the  case  of  arrears  of  rent  in  respect  of  a 
holding  to  which  this  Act  applies  existing  at  the  time  of  the  passing  of  this  Act, 
which  arrears  shall  be  recoverable  by  distress  up  to  the  first  day  (jf  January  one 
thousand  eight  hundred  and  eighty  five  to  the  same  extent  as  if  this  Act  had 
not  passed. 

Provided  that  where  it  appears  that  according  to  the  ordinary  course  of  dealing 
between  the  landlord  and  tenant  of  a  holding  the  payment  of  the  rent  of  such 
holding  has  been  allowed  to  be  deferred  until  the  expiration  of  a  quarter  of  a 
year  or  half  a  year  after  the  date  at  which  such  rent  legally  became  due,  then 
for  the  purpose  of  this  section  the  rent  of  such  holding  shall  be  deemed  to  have 
become  due  at  the  expiration  of  such  quarter  or  half  year  as  aforesaid,  as  the 
case  may  be,  and  not  at  the  date  at  which  it  legally  became  due. 

45.  Where  live  stock  belonging  to  another  person  has  been  taken  in  by  the 
tenant  of  a  holding  to  which  this  Act  applies  to  be  fed  at  a  fair  price  agreed  to 
be  paid  for  such  feeding  by  the  owner  of  such  stock  to  the  tenant,  such  stock 
shall  not  be  distrained  by  the  landlord  for  rent  where  there  is  other  sufficient 
distress  to  be  found,  and  if  so  distrained  by  reason  of  other  sufficient  distress 
not  being  found,  there  shall  not  be  recovered  by  such  distress  a  sum  exceeding 
the  amoitnt  of  the  price  so  agreed  to  be  paid  for  the  feeding,  or  if  any  part  of 
such  price  has  been  paid  exceeding  the  amount  remaining  unpaid,  and  it  shall 
be  lawful  for  the  owner  of  such  stock,  at  any  time  before  it  is  sold,  to  redeem 
such  stock  by  papng  to  the  distrainor  a  suna  equal  to  such  price  as  aforesaid, 
and  any  payment  so  made  to  the  distrainor  shall  be  in  full  discharge  as  against 
the  tenant  of  any  sum  of  the  like  amount  which  would  be  otherwise  due  from 
the  owner  of  the  stock  to  the  tenant  in  respect  of  the  price  of  feeding :  Provided 
always,  that  so  long  as  any  portion  of  such  live  stock  shall  remain  on  the  said 
holding,  the  right  to  distrain  such  portion  shall  continue  to  the  full  extent  of  the 
jDrice  originally  agreed  to  be  paid  for  the  feeding  of  the  whole  of  such  live  stock, 
or  if  part  of  such  price  has  been  bona  fide  paid  to  the  tenant  under  the  agreement, 
then  to  the  full  extent  of  the  price  then  remaining  unpaid. 

Agricultural  or  other  machinery  which  is  the  bona  fide  property  of  a  person 
other  than  the  tenant,  and  is  on  the  jiremises  of  the  tenant  under  a  bona  fide 
agreement  with  him  for  the  hire  or  use  thereof  in  the  conduct  of  his  business, 
and  live  stock  of  all  kinds  which  is  the  bona  fide  property  of  a  person  other  than 
the  tenant,  and  is  on  the  premises  of  the  tenant  solely  for  breeding  purposes, 
shall  not  be  distrained  for  rent  in  arrear. 

46.  Where  any  dispute  arises — 

{(I.)  in  respect  of  any  distress  having  been  levied  contrary  to  the  provisions  of 
this  Act ;  or 

(fc.)  as  to  the  ownership  of  any  live  stock  distrained,  or  as  to  the  price  to  be 
paid  for  the  feeding  of  such  stock  ;  or 

(c.)  as  to  any  other  matter  or  thing  relating  to  a  distress  on  a  holding  to  which 
this  Act  applies : 
such  dispute  may  be  heard  and  determined  by  the  county  court  or  by  a  court 
of  summary  jurisdiction,  and  any  such  county  court  or  court  of  summary 
jurisdiction  may  make  an  order  for  restoration  of  any  live  stock  or  things 
imlawfully  distrained,  or  may  declare  the  price  agreed  to  be  paid  in  the  case 
where  the  price  of  the  feeding  is  required  to  be  ascertained,  or  may  make  any 
other  order  which  justice  requires:  any  such  dispute  as  mentioned  in  this 
section  shall  be  deemed  to  be  a  matter  in  which  a  court  of  summary  jurisdiction 
has  authority  by  law  to  make  an  order  on  complaint  in  i^ursuauce  of  the 
Summary-  Jurisdiction  Acts  ;  but  any  person  aggrieved  by  any  decision  of  such 
court  of  summary  jurisdiction  under  this  section  may,  on  giving  such  security 
to  the  other  party  as  the  Court  may  think  just,  appeal  to  a  court  of  general  or 
quarter  sessions. 
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47.  Where  the  compensation  due  under  this  Act,  or  under  any  custom  or  App.  A.  s.  10. 
contract,  to  a  tenant  has  been  ascertained  before  the  landlord  distrains  i'or  rent  ^g  ^  ^^  Vict. 
due,  the  amount  of  such  compensation  may  be  set  off  against  the  rent  due,  and         c.  61. 
the  landlord  shall  not  be  entitled  to  distrain  for  more  th;m  the  balance. 

48.  An  order  of  the  county  court  or  of   a  court  of  summary  jurisdiction  Set-off  of 
under  this  Act  shall  not  be  quashed  for  want  of  form,  or  be  removed  by  certiorari  agai'nst°Eent. 
or  otherwise  into  any  superior  Court.  Exclusion  of 

[49.  Limitation  of  Costs. — Eepealed  by  sect.  9  of  Law  of  Distress  Amend-  certiorari, 
ment  Act,  1888,  post,  being  replaced  by  sect.  8  of  that  Act.] 

[50.  Appraisement  and  Sale. — Eepealed  by  sect.  9  of  Law  of  Distress  Amend- 
ment Act,  1888,  post,  as  being  replaced  by  sect.  5  of  that  Act.] 

[51.  Extension  of  Time  to  replevy,  from  5  days  to  15  at  request  of  Tenant. — 
Eepealed  by  sect.  9  of  Law  of  Distress  Amendment  Act,  1888,  post,  as  being 
replaced  by  sect.  5  of  that  Act.] 

[52.  Certificated  Bailiffs. — Eepealed  by  sect.  9  of  Law  of  Distress  Amendment 
Act,  1888,  post,  as  being  replaced  by  sect.  7  of  that  Act.] 

Part  III. 

General  Provisions. 

53.  This  Act  shall  come  into  force  on  the  first  day  of  January  one  thousand  Commencement 
eight  hundred  and  eighty-four,  which  day  is  in  this  Act  referred  to  as  the  com-  °*  •^'l*  on 

°  i     I.  j_i  •      A    i.  Jan.  1st,  1881. 

mencement  of  this  Act. 

54.  Nothing  in  this  Act  shall  apply  to  a  holding  that  is  not  either  wholly  Holdings  to 
agricultural  or  wholly  pastoral,  or  in  i)art  agricultural,  and  as  to  the  residue  which  Act 
pastoral,  or  in  whole  or  in  part  cultivated  as  a  market  garden,  or  to  any  holding  '^^^  '^^' 
let  to  the  tenant  during  his  continuance  in  any  office,  appointment,  or  employ- 
ment held  under  the  landlord. 

55.  Any  contract,  agreement,  or  covenant  made  by  a  tenant,  by  virtue  of  Avoidance  of 
•which  ho  is  deprived  of  his  right  to  claim  compensation  under  this  Act  in  res2)ect  Agreement 
of  any  improvement  mentioned  in  the  First  Schedule  hereto  (except  an  agreement  ^Uh°Act!'^ 
providing  such  compensation  as  is  by  this  Act  permitted  to  be  substituted  for 
compensation  under  this  Act),  shall,  so  far  as  it  deprives  him  of  such  right,  be 

void  both  at  law  and  in  equity. 

56.  "Where  an  incoming  tenant  has,  with  the  consent  in  writing  of  his  land-  Eight  of  Tenant 
lord,  paid  to  an  outgoing  tenant  any  compensation  i:)ayable  under  or  in  pursuance  in  respect  of 

of  this  Act  in  respect  of  the  whole  or  part  of  any  improvement,  such  incoming  p^^hTsed^from 
tenant  shall  be  entitled  on  quitting  the  holding  to  claim  compensation  in  respect  Outgoing 
of  such  improvement  or  part  in  like  manner,  if  at  all,  as  the  outgoing  tenant  Tenant, 
would  have  been  entitled  if  he  had  remained  tenant  of  the  holding,  and  quitted 
the  holding  at  the  time  at  which  the  incoming  tenant  quits  the  same. 

[57.   A  tenant  shall  not  he  entitled  to  claim  com/jensation  by  custom  or  otherwise   Compensation 
than  in  manner  authorised  hy  this  Act  in  respect  of  any  improvement  for  luhich  he  tmder  this  Act 
is  entitled  to  compensation  under  or  in  jjursuance  of  this  Act,  hut  ivherc  he  is  not    °  *^^'=  "*'"«• 
entitled  to  compensation  under  or  in  2mrsuanceof  this  Act  he  may  recover  compensa- 
tion under  any  other  Act  of  Parliament  or  any  ac/reement  or  custom,  in  the  same 
manner  as  if  this  Act  had  not  passed.'] — Eepealed  by  Agricultural  Holdings  Act, 
1900  (63  &  64  Vict.  c.  50),  s.  12,  and  Sched.  III.,  p.  975,  post. 

58.  A  tenant  who  has  remained  in  his  holding  during  a  change  or  changes  Change  of 
of  tenancy  shall  not  thereafter  on  quitting  his  holding  at  the  determination  of  Tenancy. 
a  tenancy  be  deprived  of  his  right  to  claim  compensation  in  respect  of  improve- 
ments by  reason  only  that  such   improvements  were  made  during   a   former 
tenancy  or  tenancies,  and  not  dming  the  tenancy  at  the  determination  of  which 

he  is  quitting. 

59.  Subject  as  in  this  section  mentioned,  a  tenant  shall  not  be  entitled  to  No  Compensa- 
compensation  in  respect  of  any  improvements,  other  than  manures  as  defined  by  tion  for  Im- 
this  Act,  begun  by  him,  if  he  holds  from  year  to  year,  within  one  year  before  ho  Ten^it'abmit^ 
quits  his  holding,  or  at  any  time  after  he  has  given  or  received  final  notice  to  to  Quit, 
quit,  and,  if  he  holds  as  a  lessee,  within  one  year  before  the  expiration  of  his 

lease. 

A  final  notice  to  quit  means  a  notice  to  ciuit  which  has  not  been  waived  or 
withdrawn,  but  has  resulted  in  the  tenant  quitting  his  holding. 
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ArPKNDix  A.  (statutes;  and  rules). 


Ait.  a.  s.  10. 

46  &  47  Vict. 
0.  61. 


General  saving 
of  Rights. 


Interpretation. 


"  Determination 
of  Tenancy." 

"Landlord." 


"Tenant." 


"  Holding." 

"  County 
Court." 

•' Person. " 

"  Live  Stock.' 

"Manure.s." 


Continued 
Application  of 
Dcsifinations  of 
l^andlord  and 
Tenant. 

Repeal  of  Acts 
of  1875  and  1876. 


Tlio  foregoing  provisions  of  this  section  shall  not  ajiply  in  the  caso  of  any  snch 
improvement  as  aforesaid — 

( 1 . )  Where  a  tenant  from  j-ear  to  year  has  begun  such  improvement  duruig 
the  last  year  of  his  tenancy,  and,  in  pursuance  of  a  notice  to  quit 
thereafter  given  by  the  landlord,  has  quitted  his  holding  at  the  expira- 
tion of  that  year ;  and 

(2.)  "Where  a  tenant,  whether  a  tenant  from  year  to  year  or  a  lessee,  previously 
to  beginning  any  such  imjn-ovemont,  has  served  notice  on  his  landlord 
of  his  intention  to  begin  the  same,  and  the  landlord  has  either  assented 
or  has  failed  for  a  month  after  the  receipt  of  the  notice  to  object  to  the 
making  of  the  improvement. 

60.  Except  as  in  this  Act  expressed,  nothing  in  this  Act  shall  take  away, 
abridge,  or  prejudicially  affect  any  jjower,  right,  or  remedy  of  a  landlord,  tenant, 
or  other  iierson  vested  in  or  exerciseable  by  him  by  virtue  of  any  other  Act  or 
law,  or  under  any  custom  of  the  country,  or  otherwise,  in  respect  of  a  contract 
of  tenancy  or  other  contract,  or  of  any  improvements,  waste  emblements,  tillages, 
away-going  crops,  fixtures,  tax,  rate,  tithe  rent-charge,  rent,  or  other  thing. 

61.  In  this  Act— 

"  Contract  of  tenancy  "  means  a  letting  of  or  agreement  for  the  letting  land 
for  a  term  of  years,  or  for  lives,  or  for  lives  and  years,  or  from  year  to 
year. 

A  tenancy  from  year  to  year  under  a  contract  of  tenancy  current  at  the  com- 
mencement of  the  Act  shall  for  the  purposes  of  this  Act  be  deemed  to 
continue  to  be  a  tenancy  under  a  contract  of  tenancy  current  at  the 
commencement  of  this  Act  until  the  first  day  on  which  either  the  landlord 
or  tenant  of  such  tenancy  could,  the  one  by  giving  notice  to  the  other 
immediately  after  the  commencement  of  this  Act,  cause  such  tenancy  to 
determine,  and  on  and  after  such  day  as  aforesaid  shall  be  deemed  to  be  a 
tenancy  under  a  contract  of  tenancy  beginning  after  the  commencement 
of  this  Act. 

"■  Determination  of  tenancy"  means  the  cesser  of  a  contract  of  tenancy  by 
reason  of  effluxion  of  time,  or  from  any  other  cause  : 

"Landhird"  in  relation  to  a  holding  means  any  i^erson  for  the  time  being 
entitled  to  receive  the  rents  and  profits  of  any  holding : 

"  Tenant"  means  the  holder  of  land  under  a  landlord  for  a  term  of  years,  or 
for  lives,  or  for  lives  and  years,  or  from  year  to  year : 

"Tenant"  includes  the  executors,  administrators,  assigns,  legatee,  devisee, 
or  next-of-kin,  husband,  guardian,  committee  of  the  estate  or  trustees  in 
bankruptcy  of  a  tenant,  or  any  person  deriving  title  from  a  tenant ;  and 
the  right  to  receive  compensation  in  respect  of  any  improvement  made  by 
a  tenant  shall  enure  to  the  benefit  of  such  executors,  administrators, 
assigns,  and  other  persons  as  aforesaid : 

"  Holding"  means  any  parcel  of  land  held  by  a  tenant : 

"  County  Ccmrt,"  in  relation  to  a  holding,  means  the  county  court  within  the 
district  whereof  the  holding  or  the  larger  jiart  thereof  is  situate : 

"  Person  "  includes  a  body  of  persons  and  a  corporation  aggregate  or  sole : 

"  Live  stock  "  includes  any  animal  capable  of  being  distrained: 

["  Manures  "  means  any  of  the  improvements  numhered  tiventy-two  and  twoiiy- 
ihree  in  the  third  part  of  the  First  Schedule  hereto  [c).'] 

The  designations  of  landlord  and  tenant  shall  continue  to  apply  to  the  parties 
until  the  conclusion  of  anj'  proceedings  taken  under  or  in  pursuance  of  this  Act 
in  resi-)ect  of  compensation  lor  improvements,  or  under  any  agreement  made  in 
pursuance  of  this  Act. 

62.  On  and  after  the  commencement  of  this  Act,  the  Agricultural  Holdings 
(England)  Act,  1875,  and  the  Agricultural  Iloldings  (England)  Act,  1875, 
Amendment  Act,  1876,  shall  be  re/pealed. 

Provided  that  such  repeal  shall  not  affect — 

(a.)  anything  duly  done  or  suffered,  or  any  proceedings  pending  under  or  in 
pursuance  of  any  enactment  hereby  repealed  ;  or 


(c)  The  definition  of  manures  is  repealed  by  the  Act  of  1900. 
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(&.)  any  right  to  compensation  in  respect  of  improvements  to  which,  the  Agri-  App.  A.  s.  10. 
cultural  Holdings  (England)  Act,  1875,  applies,  and  which  were  exe-  ^g  ^  ^j  yic^. 
cuted  befoi'B  the  commencement  of  this  Act ;  or  c.  61.       ' 

(c.)  any  right  to  compensation  in  respect  of  any  improvement  to  which  the  ■ 

Agricultural  Holdings  (England)  Act,  1875,  applies,  although  executed 
by  a  tenant   after  the   commencement  of   this   Act  if  made  under  a 
contract  of  tenancy  current  at  the  commencement  of  this  Act ;  or 
{(!.)  any  right  in  respect  to  fixtures  affixed  to  a  holding  before  the  commence- 
ment of  this  Act : 
and  any  right  reserved  bj"  this  section  may  be  enforced  after  the  commencement 
of  this  Act  in  the   same  manner  in   all  respects  as  if  no   such  repeal  had 
taken  jjlace. 

63.  This  Act  may  be  cited  for  all  purposes  as  the  Agricultural  Holdings  short  Title 
(England)  Act,  1883. 

64.  This  Act  shall  not  ajiply  to  Scotland  {d)  or  Ireland  {<hl),  Scotland  and 

Ireland 
excluded. 

[FIEST   SCHEDULE  (e). 
Part  I. 

Improvements  to  ivhich  consent  of  Landlord  is  required. 

(1.)  Erection  or  enlargement  of  buildings. 

(2.)  Formation  of  silos. 

(3.)  Laying  down  of  permanent  pasture. 

(4.)  Making  and  planting  of  osier  beds. 

(5.)  Making  of  water  meadows  or  luorhs  of  irrigation. 

(6.)  Making  of  gardens. 

(7.)  Making  or  improving  of  roads  or  bridges. 

(8.)  Making  or  improving  of  ivater courses,  ponds,  wells,  or  reservoirs,  or  of 
luorks  for  the  application  of  ivater  power  or  for  supply  of  water  for 
agricultural  or  domestic  purposes. 

(9.)  Making  offences. 
(10.)  Planting  of  hops. 
(11.)  Planting  of  orchards  or  fruit  buslies. 
(12.)  Peclaiming  of  ivaste  land. 
(13.)   Warping  of  land. 
(14.)  Embankment  and  sluices  against  floods. 

Part  II. 

Improvement  in  respect  of  which  notice  to  Landlord  is  required. 

(15.)  Drainage. 

Part  III. 

Improvements  to  tuhich  consent  of  Landlord  is  not  required. 

(16.)  Boning  of  land  with  undissolved  bones. 

(17.)  Clialkin^  of  land. 

(18.)  Clay-burning. 

(19.)  Claying  of  land. 

(20.)  Liming  of  land. 

(21.)  Marling  of  land. 

(22.)  Application  to  land  of  purchased  artificial  or  other  purchased  manure. 

(23.)  Consumption  on  the  holding  by  cattle,  sheep,  or  pigs  of  cake  or  other  feeding 
stuff  not  produced  on  the  holding.^ 

(d)  As  to    Scotland,    see    Agricultural  "  improvement  "  in  sect.  70  of  that  Act ; 

Holdings  (Scotland)  Act,  1883  (46  &  47  also  the  Land  Law  (Ireland)  Act,    1881 

Vict.  0.   62),  and  Agricultural  Holdings  (44  &  45  Vict.  c.  49). 

(Scotland)  Act,  1889  (52  &  53  Vict.  c.  20) ;  {e)  The  whole  of    the    First  Schedule, 

Lely  &  Aggs's  Agricultural  Holdings,  at  which  derives  its  force  from  the  repealed 

p.  429  ;  and  Agricultural  Holdings  Act,  1st  section,  is  repealed  by  the  Agricul- 

1900  (63  &  64  Vict.  c.  50),  p.  971,  post.  tural   Holdings  Act,  1900  (63   &  64  Vict. 

{dd)  As  to  Ireland,  see  especially   the  c.  50),   s.    12,  and   Sched.  III.,   p.    975, 

Landlord  and  Tenant  (Ireland)  Act,  1870  post,  but  re-enacted  with  additions  in  the 

(33  &  34  Vict.  0.  46),  and  definition  of  First  Schedule  to  that  Act,  p.  968,  post. 
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Appendix  A.  (statutes  and  rules). 


App.  a.  s.  10. 

46  &  47  Vict. 

c.  61. 

Section  49. 


SECOND  SCHEDULE. 

Levijiiu]  distress.  Three  per  centum  an  anij  sum  exceeding  £20  and  not  exceedtu;/ 
£oO.     Two  and  a  half  per  centum  on  any  sum  cxcrcdinf/  £50. 

To  haiJiff for  levy,  £l  Is. 

To  man  in  possession,  if  boarded,  ',h.  Gd.  pi  r  day  ;  if  not  hoarded,  os.  per  day. 

For  adrerti.ienients,  the  sum  actually  paid. 

To  auctioneer.  For  sale  fee  pounds  per  centum  on  the  sum  realised  not  exceeding 
£100,  and  four  per  centum  on  any  additional  sum  realised  not  exceeding  £100,  and 
on  any  sum  exceeding  £200  three  per  centum.  A  fraction  of  £1  to  he  in  all  cases 
considered  £]. 

Reasonahle  costs  and  charges  luhere  distress  is  withdraujn,  or  where  no  sale  talces 
place,  and  for  negotiations  hetwetn  landlord  and  tenant  respecting  the  distress  ;  such 
costs  and  charges  in  case  the  parties  differ  to  he  taxed  hy  the  registrar  of  the  county 
court  of  the  district  in  which  the  distress  is  made. — This  schedule,  though  not 
expressly,  is  impliedly  repealed,  with  sect.  49,  by  sect.  9  of  the  Law  of  Distress 
Amendment  Act,  1SS8. 


Sect.  U.— .31  &  52  Vict.  c.  21  (Law  of  Distbess  Amendment  Act, 


Short  Title. 

Extent. 

Commencement. 


Exemptions 
from  iJistress. 


An  Act  to  amend  tJic  Law  of  Distress  for  Rent. 


\jth  August,  1888.] 


Repeal  of 
2  W.  &  M.  c.  5, 
s.  1,  except 
where  Appraise- 
ment is  re(iuired 
in  writing. 


Extension  of 
time  to  replevy 
at  request  of 
Tenant. 


1.  This  Act  may  be  cited  as  the  Law  of  Distress  Amendiuont  Act,  1888. 

2.  This  Act  shall  not  apply  to  Scotland  or  L'eland. 

3.  This  Act,  except  as  in  this  Act  otherwise  jirovided,  shall  come  into  operation 
fi'om  and  immediately  after  the  thirtj''-first  day  of  October  one  thousand  eight 
hundred  and  eighty-eight. 

4.  From  and  after  the  passing  of  this  Act  the  following  goods  and  chattels 
shall  be  exempt  from  distress  for  rent ;  namely,  any  goods  or  chattels  of  the 
tenant  or  his  family  which  would  be  protected  from  seiziu'e  in  execution  under 
section  ninety-six  of  the  County  Courts  Act,  1846,  or  any  enactment  amending 
or  substituted  for  the  same  (e). 

Provided  that  this  enactment  shall  not  extend  to  any  case  where  the  lease, 
term,  or  interest  of  the  tenant  has  expired,  and  where  possession  of  the  premises 
in  respect  of  which  the  rout  is  claimed  has  been  demanded  and  where  the 
distress  is  made  not  earlier  than  seven  days  after  such  demand. 

5.  So  nuich  of  an  Act  j^assed  in  the  second  year  of  the  reign  of  their  Majesties 
King  William  the  Third  and  Mary,  chapter  five,  as  requires  appraisement  before 
sale  of  goods  distrained  is  hei'eby  rejiealed,  except  in  cases  where  the  tenant  or 
owner  of  the  goods  and  chattels  by  writing  requires  such  apjn-aisement  to  be 
made,  and  the  landlord  or  other  person  levying  a  distress  may,  except  as 
aforesaid,  sell  the  goods  and  chattels  distrained  without  causing  them  to  be 
previously  appraised ;  and  for  the  purposes  of  sale  the  goods  and  chattels 
distrained  shall,  at  the  request  in  writing  of  the  tenant  or  owner  of  such  goods 
and  chattels,  be  removed  to  a  public  auction  room  or  to  some  other  fit  and 
proper  place  si)ecified  in  such  request,  and  be  there  sold.  The  costs  and  expenses 
of  appraisement  when  requind  by  the  tenant  or  owner  shall  be  borne  and  paid 
by  him ;  and  the  costs  and  expenses  attending  any  such  removal,  and  any 
damage  to  the  goods  and  chattels  arising  therefrom,  shall  be  borne  and  paid  by 
the  person  requesting  the  removal. 

6.  The  period  of  five  days  ])rovided  in  the  said  Act  of  William  and  Mary, 
chapter  five,  within  which  the  tenant  or  owner  of  goods  and  chattels  distrained 
may  replevy  the  same,  shall  be  extended  to  a  period  of  not  more  than  fifteen 


(f)  By  sect.  147  of  the  County  Courts 
Act,  1888  (.51  &  52  Vict.  c.  4,3),  substituted 
for  sect.  95  of  the  County  Courts  Act, 
1846  (9  &  10  Vict.  c.  95),  a'bailifP  execut- 
ing any  county  court  process  of  execution 
against  the  goods  of  any  person  may  seize 


any  of  the  goods  of  such  person  "  except- 
ing the  wearing  apparel  and  bedding  of 
such  person  or  his  family,  and  the  tools 
and  implements  of  his  trade,  to  the  value 
of  5/.,  which  shall  to  that  extent  be  pro- 
tected from  such  seizure." 
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days  if  tlie  tenant  or  such,  owner  make  a  request  in  writing  in  that  behalf  to  th.e  App.  A.  s.  11. 
landlord  or  other  person  levpng'the  distress,  and  also  give  security  for  any  5i  &  52  Vict. 
additional  cost  that  may  be  occasioned  by  such  extension  of  time  :    Provided  c.  21. 

that  the  landlord  or  person  levying  the  distress  may,  at  the  written  request,  or  - 

with  the  written  consent,  of  the  tenant  or  such  owner  as  aforesaid,  sell  the  goods 
and  chattels  distrained,  or  part  of  them,  at  any  time  before  the  expiration  of 
such  extended  period  as  aforesaid. 

7.  From  and  after  the  commencement  of  this  Act  no  person  shall  act  as  a  Distress  to  be 
bailiff  to  levy  any  distress  for  rent  unless  he  shall  be  authorised  to  act  as  a  fi^ed^BaiUffsf*'" 
bailiff  by  a  certificate  in  writing  under  the  hand  of  a  county  court  judge ;  and 

such  certificate  may  be  general  or  ajiply  to  a  particular  distress  or  disti'esscs, 
and  may  be  granted  at  any  time  after  the  passing  of  this  Act  in  such  manner  as 
may  be'prescribed  by  rules  under  this  Act.  If  any  person  holding  a  certificate 
shall  be  proved  to  the  satisfaction  of  the  judge  of  a  county  court  to  have  been 
guilty  of  any  extortion  or  other  misconduct  in  the  execution  of  his  duty  as 
a  bailiff  he  shall  be  liable  to  have  his  certificate  summarily  cancelled  by  tho 
said  judge. 

Nothing  in  this  section  shall  be  deemed  to  exempt  such,  bailiff  from  any  other 
penalty  or  proceeding  to  which  he  may  be  liable  in  respect  of  such  extortion  or 
misconduct. 

A  county  court  registrar  may  exercise  the  power  of  granting  certificates 
hereby  conferred  upon  a  county  court  judge  in  cases  in  which  he  may  be 
authorised  to  do  so  by  rules  made  render  this  Act. 

If  any  person  not  holding  a  certificate  under  this  section  shall  levy  a 
distress  contrary  to  the  provisions  of  this  Act,  the  person  so  levying,  and  any 
person  who  has  authorised  him  so  to  levy,  shall  be  deemed  to  have  committed 
a  tresj^ass. 

8.  After  the  passing;  of  this  Act  the  Lord  Chancellor  mav  from  time  to  time  Power  to 

,  ,.  ^,  Y  1  -  make  Rule.s. 

make,  alter,  and  revoke  rules — 

(1.)  For  regulating  the  security  (if  any)  to  be  requii-ed  from  bailiffs ; 

(2.)  For  regulating  the   fees,  charges,  and   expenses   in   and  incidental  to 

distresses ;  and 

(3.)  For  carrying  into  effect  the  objects  of  this  Act. 

9.  Sections   forty-nine,   fifty,   fifty-one,    and   fifty- two   of   the   Agricultural  Repeal  of  ss.  49— 
Holdings  (England)  Act,  1883,  are  "hereby  repealed  from  and  after  the  com-  turfi  HoTdkigs 
mencement  of  this  Act,  but  this  repeal  shall  not  affect  anything  done  or  suffered  Act. 

before  the  commencement  of  this  Act  under  these  sections. 


Sect.  12.— Eules  made  Pursuant  to  Section  Eight  of  the  Law  of 
f        Distress  Amendment  Act,  1888. 

1.  These  i-ules  may  be  cited  as  the  Distress  for  Pent  Rules,  1888. 

2.  Certificates  granted  under  the  Law  of  Distress  Amendment  Act,  1888, 
hereinafter  called  the  Act,  may  be  either  general  or  special.  A  special  certificate 
shall  specify  the  particular  distress  or  distresses  to  which  it  applies.  Certificates 
shall  be  in 'the  forms  Nos.  1  and  2  in  Appendix  I.  to  these  rules,  with  such 
variations  as  circumstances  may  require. 

3.  A  special  certificate  may  be  granted  by  the  judge  or  registrar,  but  a 
general  certificate  shall  only  be  granted  by  the  judge  in  person. 

4.  A  general  certificate  shall  authorise  the  bailiff  named  in  it  to  levy  at  any 
place  in  England  or  AVales. 

o.  Any  person  (not  being  an  officer  of  a  county  court)  holding  a  certificate 
under  the  Agricultural  Holdings  Act,  1883,  shall  on  application  be  entitled  to 
obtain,  without  fee,  a  general  certificate. 

G.  No  certificate  shall  be  granted  to  any  officer  of  a  county  court. 

7.  Any  practising  solicitor  of  the  Supreme  Court  shall,  on  application  and  on 
payment  of  the  prescribed  fee,  be  entitled  to  a  general  or  special  certificate. 

8.  A  general  or  special  certificate  may,  on  pajmient  of  the  jirescribed  fee,  be 
gi-anted  to  any  applicant  who  satisfies  tlie  authority  granting  the  same  that  he 
is  a  fit  and  proper  person,  to  hold  the  certificate. 
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App.  a.  s.  12. 

Distress  vor 

Rent  Rules, 

1888. 


Fees,  Ctarfros, 
and  Expenses 
of  Distress. 


9.  Where  the  applicant  for  a  certificate  is  not  a  ratepayer,  rated  on  a  rateable 
value  of  not  less  than  2bl.  per  annum,  he  may,  if  the  authority  applied  to  thinks 
fit,  be  required  to  give  security  for  the  due  performance  of  his  duties. 

10.  The  security  shall  be  security  to  the  satisfaction  of  the  registrar.  In  the 
case  of  a  general  certificate  the  amount  shall  be  20/.,  and  in  the  case  of  a  special 
certificate  the  amount  shall  bo  i)l. 

11.  The  security  shall  be  given  to  the  registrar.  It  may  be  given  by  deposit, 
or  by  bond,  or  by  guarantee,  as  the  registrar  may  think  fit. 

12.  On  any  application  to  cancel (/)  a  certificate  the  judge  may,  -whether  he 
cancels  the  certificate  or  not,  order  that  the  security  shall  be  forfeited,  either 
■wholly  or  in  part,  and  that  the  amount  directed  to  be  forfeited  shall  be  paid  to 
the  party  aggrieved. 

13.  Where  the  judge  orders  tliat  the  security  shall  be  forfeited,  either  wholly 
or  in  part,  but  does  not  cancel  the  certificate,  ho  may  direct  that  the  bailiff  shall 
give  fresh  security  as  a  condition  of  retaining  his  certificate. 

14.  Subject  to  Eule  12,  where  a  certificate  is  cancelled  by  the  judge,  the 
security  shall  also  be  cancelled,  and  the  deposit  (if  any)  returned. 

15.  No  person  shall  be  entitled  to  any  fees,  charges,  or  expenses  for  levying 
a  distress,  or  for  doing  any  act  or  thing  in  relation  thereto,  other  than  those 
specified  in,  and  authorised  by,  the  table  in  Appendix  II.  to  these  rules. 

16.  Where  the  rent  due  exceeds  20?.  the  fees,  charges  and  expenses  specified 
in  Scale  I.  shall  bo  allowed,  and  where  the  rent  due  docs  not  exceed  20?.  the 
fees,  charges  and  expenses  specified  in  Scale  II.  shall  be  allowed. 

17.  In  case  of  any  difference  as  to  fees,  charges,  and  expenses  between  the 
parties,  or  any  of  them,  the  fees,  charges,  and  expenses  shall  be  taxed  by  the 
registrar  of  the  district  in  which  the  distress  is  levied.  _  The  registrar  may  make 
such  order  as  he  thinks  fit  as  to  the  costs  of  such  taxation. 

18.  A  copy  of  the  table  of  fees,  charges,  and  expenses  authorised  by  these 
rules  shall  be  posted  up  by  the  registrar  in  a  conspicuous  place  in  his  office,  and 
every  bailiff'  levying  a  distress  shall,  on  the  request  of  the  tenant,  produce  to 
him  his  certificate  and  a  copy  of  the  table. 

19.  "  Judge  "  means  a  judge  of  county  courts. 

"  Certificate"  means  a  certificate  to  act  as  a  bailiff  under  section  seven  of  the 
Act. 

"Eegistrar"  means  registrar  of  a  county  com-t,  and  each  registrar  where 
there  is  more  than  one,  and  includes  a  deputy  registrar. 

August  31,  1888.  (Signed)  Halsbuey,  C. 


APPENDIX  I. 


Poem  1. — General  Certificate. 

[Date.] 
In  the  County  Court  of  ,  holden  at 

Pursuant  to  section  seven  of  the  Law  of  Distress  Amendment  Act,  1888,  I 
hereby  ('/)  authorise  A.  B.,  of  ,  to  act  as  a  bailiff  to  levy  distresses  for  rent 

m  England  and  Wales. 

Signed 

{Seal.) 

Judge. 

FOKJI  2. — Special  Certificate. 

[Date.] 
In  the  County  Coui-t  of  ,  holden  at 

Piu-suant  to  section  seven  of  the  Law  of  Distress  Amendment  Act,  1888,  I 
hereby  authorise  A.  B.,  of  ,  to  act  as  a  bailiff  to  levy  a  distress  on  the 

premises  of  C.  D.,  of  ,  for  rent  alleged  to  be  due  to  E.  P.,  of 

Signed 

{Seal.)  ' 

Judge. 

or  Eegistrar. 

(/)  Add  "or  make  void"  :  Sec  Ride  7  of  the  Rules  of  1895,  infra, 
{ff)  Substitute,  in  the  case  of  a  renewed  certificate,  "  by  this  renewed  certificate": 
Rule  5  of  the  Rules  of  1895,  infra. 
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App.  a.  s.  12. 
APPENDIX  II.— Table  of  Fees,  Charges,  and  Expenses.  ^^^^s- 

Scale  I. — Distresses  for  Rent  luhere  the  Sum  demanded  and  due  shall  exceed  20/. 

For  levying  distress.  Three  per  cent,  on  any  sum  exceeding  20/.  and  not 
exceeding  50/.  Two  and  a  half  per  cent,  on  any  sum  exceeding  50/.  and  not 
exceeding  200/.  ;  and  one  per  cent,  on  any  additional  sum. 

For  man  in  possession,  os.  per  day ;  to  provide  his  own  hoard  in  every  case. 

For  advertisements  the  sum  actually  and  necessarily  paid. 

For  commission  to  the  auctioneer.  On  sale  by  auction  seven  and  a  half  per 
cent,  on  the  sum  realized  not  exceeding  100/.,  five  per  cent  on  the  next  200/., 
four  per  cent,  on  the  next  200/.  ;  and  on  any  sum  exceeding  500/.  three  per 
cent,  up  to  1,000/.,  and  two  and  a  half  per  cent,  on  any  sum  exceeding  1,000/. 
A  fraction  of  1/.  to  be  in  all  cases  reckoned  1/. 

Eeasonable  fees,  charges,  and  expenses  (subject  to  Eule  17)  where  distress  is 
withdrawn  or  where  no  sale  takes  place,  and  for  negotiations  between  landlord 
and  tenant  respecting  the  distress. 

For  appraisement,  on  tenant's  written  request,  whether  by  one  broker  or 
more,  6d.  in  the  pound  on  the  value  as  appraised,  in  addition  to  the  amount  for 
the  stamp. 

Scale  II. — Distresses  for  Bent  v)heretlie  Sum  demanded  and  duesJiaU  not  exceed  20/. 

For  levying  distress,  3s. 

For  man  in  possession,  4.3.  6(7.  j^er  day ;  to  provide  his  own  board  in  every 
case. 

For  appraisement,  on  the  tenant's  written  request,  whether  by  one  broker  or 
more,  Gd.  in  the  pound  on  the  value  as  appraised,  in  addition  to  the  amount  for 
the  stamp. 

For  all  expenses  of  advertisements,  if  any,  lOs. 

Catalogues,  sale  and  commission,  and  delivery,  Is.  in  the  pound  on  the  net 
produce  of  the  sale. 

For  removal  at  tenant's  request,  the  reasonable  expenses  (subject  to  rule  17) 
attending  such  removal. 

PtULE  MADE  Pursuant  to  the  Law  of  Distress  Amendment  Act,  18SS. 

The  words  "officer  of  a  county  court  "in  Eules  five  and  six  of  the  Distress 
for  Eent  Eules,  1888,  shall  not  apply  to  any  officer  who  was  an  officer  of  a 
county  court  before  the  date  of  those  Eules. 

(Signed)         Halsbury,  C. 

December  7th,  1888. 


Sect.  1 3. — Court  Fees. 


Treasury  Order  regulating  Fees  [Law  of  Distress  Amendment  Act,  1888). 

In  pursuance  of  the  pov/ers  given  by  the  County  Courts  Acts,  and  of  all  other 
powers  enabling  us  in  this  behalf,  we,  the  undersigned,  two  of  the  Commissioners 
of  Her  Majesty's  Treasury,  whose  names  are  hereunto  subscribed,  do  hereby, 
"with  the  consent  of  the  Lord  Chancellor,  order  that  the  several  fees,  or  sums  in 
the  name  of  fees,  specified  in  the  schedule  hereunder  written,  shall  be  taken  on 
the  proceedings  therein  mentioned,  and  that  the  fees  so  authorised  to  be  taken 
shall  be  received  by  the  registrars  for  the  use  of  themselves. 

(Signed)        Herbert  Eustace  Maxwell. 
,,  Sedney  Herbert. 

15th  September,  1888. 

I  approve  of  the  annexed  schedixle  of  fees. 

(Signed)        Halsbury,  C. 
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^PP-  A-  8-  13.  Schedule. 

Rules. 
; The  Laiv  of  Distress  Amendmeht  Act,  1888,  and  the  liaJts  made  thereunder 

Fees  to  be  taken  in  the  following  matters  : — 
For  every  application  for  a  general  certificate 
For  every  application  for  a  sjiocial  certificate 
For  approving  of  secnrity  by  bond  ..... 

For  receiving  deposit  in  lieu  of  bond      ..... 
For  taxation  where  reqiiired,  if  the  rent  exceeds  20/. 
For  taxation,  where  required,  if  the  rent  does  not  exceed  20/. 
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[For  the  Act  of 


Sect.  1-4.— Eules,  dated  November  29,  1895,  undek  the  Law  of  Distress 

LJ!or  tne  Act  01  ,.  ,'  ,  ,„/->- 

1895,  see  p.  966,  (AiIEXDJIENT)  AcT,  189o. 

infra.] 

1.  An  applicant  for  a  general  certificate  shall  satisfy  the  judge  that  he  is 
resident  or  has  his  principal  place  of  business  in  the  district  of  the  Court,  and 
shall  state  whether  he  has  ever  been  refused  a  certificate  or  had  a  former  certi- 
ficate cancelled. 

2.  A  general  certificate  shall  (unless  previously  determined)  have  effect  until 
the  1  st  of  February  next  after  the  expiration  of  twelve  months  from  the  granting 
thereof,  provided  that  the  judge  of  the  Court  where  the  certificate  was  granted 
may  renew  the  same  from  time  to  tim<>  for  the  like  period.  This  Rule  shall 
apply  to  every  certificate  granted  before  the  j^assing  of  these  Eules,  as  if  it 
had  been  granted  at  the  date  of  the  commencement  of  the  Act  (//). 

3.  A  certificate  shall  have  effect,  notwithstanding  cancellation  or  expiration 
by  non-renewal,  for  the  purpose  of  any  distress  where  the  bailiff  has  entered 
into  possession,  before  the  date  of  cancellation  or  expiration. 

4.  On  the  renewal  of  a  certificate  the  registrar  shall  be  satisfied  that  the 
security  required  under  Eules  9  and  10  of  the  Distress  Eules,  1888,  is  subsisting. 
The  fee  on  the  application  for  renewal  shall  be  two  shillings  and  sixpence. 

5.  A  renewed  certificate  shall  be  under  the  hand  of  the  judge  in  the  Fonn 
No.  1  in  the  Distress  Eules,  1888,  except  that  instead  of  the  word  "hereby" 
the  words  "  by  this  renewed  certificate"  shall  be  inserted,  and  that  the  date  at 
which  the  renewed  certificate  shall  become  terminable  shall  be  added  at  the  foot 
thereof. 

(5.  There  shall  be  made  and  signed  by  the  registrar  on  the  1st  of  February  in 
every  year,  and  exhibited  in  the  office  of  every  Court  a  list  of  the  baiUffs  holding 
certificates  for  the  time  being :  and  the  fact  of  the  subsequent  cancellation  of 
any  such  certificate  shall  be  notified  by  the  registrar  on  such  list  and  published 
"by  him  in  some  local  newspaj^er. 

7.  Wherever  "  cancel"  occurs  in  the  Distress  Eules,  1888,  add  "or  make 
void." 

8.  The  following  fonn  of  cancellation  shall  be  used : — 

Form  3. 

CanceJlution  of  Certifmile, 

Date. 
In  the  County  Coui-t  of  holden  at 

In  pursuance  of  section  1  of  the  Law  ^yi  Distress  Amendment  Act,  1895, 
I  hereby  cancel  and  make  void  the  certificate  granted  to  A.  B.  of  , 

to  act  as  bailiff  to  levy  distress  for  rent  in  I^ugland  and  "Wales,  or  (terms  of 
special  certificate)  save  and  except  as  fa  am/  distress  whereon  the  said  A.  B.  has 
distrained  and  is  in  possession  of  the  qnods. 

■  "(Signed) 

Judge. 
The  29th  of  November,  1895. 

(Signed)        Halsbury,  C. 

[h)  I.e.,  by  Rules  of  1896,  the  Gth  of  July.  1895,  the  date  of  the  Royal  Assent. 


Tenants  Compensation  Act,  1890.  961 

App.  a.  s.  15. 
53  &  54  Vict. 
Sect.  15.— 53  &  54  Vict.  c.  57  (Texaxts  Compensatiox  Act,  1890).  c.  57. 

An  Act  to  amend  the  Laiv  ivith  respect  to  Compensation  due  to  Tenants  on  Land 
under  Mortgage.  l\8th  August,  1890.] 

"Whereas  it  is  expedient  to  amend  the  Agricultural  Holdings  Act,  1883,  and 
the  Allotments  and  Cottage  Gardens  Compensation  for  Crops  Act,  1887,  in  so 
far  as  they  relate  to  tlie  compensation  paid  to  tenants  for  improvements  where 
land  is  under  mortgage : 

Be  it  therefore  enacted  by,  &c. 

1.  This  Act  shall  be  construed  as  one  with  the  Agricultural  Holdings  Act,  ^^S'^^'^^'t'^'^'itle. 
1883,  and  the  Allotments  and  Cottage  Gardens  Compensation  for  Crops  Act, 

1887  (in  this  Act  referred  to  as  the  principal  Acts),  and  this  Act  may  be  cited  as 
the  Tenants  Compensation  Act,  1890. 

2.  Where  a  person  occupies  land  under  a  contract  of  tenancy  with  the  mort-  ^J'^^^^^tg'"'^ 
gagor,  whether  made  before  or  after  the  passing  of  this  Act,  which  is  not  binding  ^.y^en  Mortgagee 
on  the  mortgagee  of  such  land,  then —  in  Possession. 

(1.)  The  occupier  shall,  as  against  the  mortgagee  who  takes  possession,  be 
entitled  to  any  compensation  which  is,  or  would  but  for  the  mortgagee 
taking  possession  be  due  to  the  occupier  from  the  mortgagor  as  respects 
crops,  improvements,  tillages,  or  other  matters  connected  with  the  land, 
whether  under  the  principal  Acts  or  the  custom  of  the  country,  or 
agreements  sanctioned  by  the  jirincipal  Acts ; 

Provided  that  any  sum  ascertained  to  be  due  to  the  occupier  for  such 
comi^ensation  or  for  any  costs  connected  therewith,  may  be  set  off 
against  any  rent  or  other  sum  due  from  him  in  respect  of  the  land,  and 
recovered  as  compensation  under  the  principal  Acts,  but  luiless  .so 
set  off  shall,  as  against  the  mortgagee,  be  charged  and  recovered  in 
accordance  only  with  section  thirty-one  of  the  Agricultural  Holdings 
Act,  1883,  as  if  the  mortgagee  were  the  landlord  within  the  meaning  of 
that  section. 

(2.)  Before  the  mortgagee  deprives  the  occupier  of  possession  of  the  land 
otherwise  than  in  accordance  with  the  said  contract,  he  shall  give  to 
the  occupier  six  months'  notice  in  writing  of  his  intention  so  to  deprive 
him,  and  if  he  so  deprives  him  compensation  shall  be  due  to  the  occupier 
for  his  crops,  and  for  any  expenditure  upon  the  land  which  he  has  made 
in  the  expectation  of  holding  the  land  for  the  full  term  of  his  contract 
of  tenancy,  in  so  far  as  any  improvement  resulting  therefrom  is  not 
exhausted  at  the  time  of  his  being  so  deprived,  and  such  compensation 
shall  be  determined  in  like  manner  as  compensation  under  the  principal 
Acts,  and  shall  be  set  off,  charged,  and  recovered  in  manner  before 
provided  in  tKis  section.  This  sub-section  shall  only  apply  where  the 
said  contract  is  for  a  tenancy  from  year  to  year,  or  for  a  term  of  years 
not  exceeding  twenty-one,  at  a  rack-rent. 

3.  Where  compensation  for  improvements  comprised  in  Part  One  or  Part  Two  &c°ic?S'to 
of  the  First  Schedule  to   the  Agricultural  Holdings  (England)  Act,   1883,  is  apply  to  Com- 
charged  by  an  order  under  section  thirty-one  of  that  Act,  the  charge  shall  be  a  P^^.^^fXral"^^'' 
land  charge  within  the  meaning  of  the  Land  Charges  Eegistration  and  Searches  Holdings  Act, 
Act,  1888  (/),  and  shall  be  registered  accordingly.  1883,  s.  3i. 

4.  This  Act  shall  not  apply  to  provisions  for  the  pa;!yTnent  of  tithe  rent  charge  Exception  of 
arising  under  the  Tithe  Commutation  Act  {k),   and  subsequent  Acts  relating  JjJ^^rge 

thereto.  Scotland  and 

5.  This  Act  shall  not  apply  to  Scotland  or  Ireland.  Ireland 


excluded. 


(i)  51     &    52    Vict.    c.    51  ;    Chitty'a  (/.)  6   &   7    Will.    4,    c.   71  ;    Chitty's 

Statutes,  tit.  Zand  Charges.  Statutes,  tit.  Tithe  licntchargc. 
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Ari'KNinx  A.  (statutes  and  kui,ks). 


App.  a.  s.  16. 

54  &  55  Vict. 
c.  39. 

[See  Chnp.  V., 
Beet.  13,  11.208.] 
Chavf^o  of  Duties 
in  Schedule. 


Impressed 
Stamps. 


Skct.  16.— 54  &  55  Vict.  c.  39  (Stamp  Act,  1891). 

A)i  Ad  to  consolidate  the  Enactments  graniinrj  and  relating  to  the  Stamp  Duties 
upon  /nstritments  and  certain  other  enactments  rcJatinfj  to  Stamp  Duties. 

[2Ut  July,  1891.] 

1.  From  find  after  the  commencement  of  this  Act  the  stamp  diitics  to  ho 
chari^.^d  for  the  use  of  Her  l^Injesty  upon  the  several  instruments  specified  in  the 
FirsF Schedule  to  this  Act  shall'be  the  several  duties  in  the  said  schedule  specified, 
which  duties  shall  bo  in  substitution  for  the  duties  theretofore  chargeable  uiuler 
the  enactments  repealed  by  this  Act,  and  shall  be  subject  to  the  exemptions 
contained  in  this  Act  and  in  any  other  Act  fur  the  time  being  in  force. 

2.  All  stamp  duties  for  the  time  being  chargeable  by  law  upon  any  instru- 
ments are  to  be  paid  and  denoted  according  to  the  regulations  in  this  Act 
contained,  and  except  where  express  provision  is  uiiide  to  the  contrary  are  to  bo 
denoted  by  impressed  stamps  only. 


Production  of  Instruments  in  Evidence. 

Terms  upon  14.— (1.)  Upon  the  production  of  an  instrument  charg.>ablc  with  any  duty  as 

which  instrn-  evidence  in  any  Court  of  civil  judicature  in  any  part  of  the  United  Kingdom,  or 
Stnm^'^d'iiviybe  before  any  arbitrator  or  referee,  notice  shall  be  taken  by  the  judge,  arbitrator, 
reeeh^edin  or  referee  of  any  omission  or  insuiHciency  of   the    stamp  thereon,  and  if  the 

Evidence.  instrument  is  one  which  may  legally  Ijo  stamped  after  the  execution  thereof,  it 

may,  on  pavment  to  the  officer  of  the  Court  whose  duty  it  is  to  read  the  instru- 
ment, or  to'the  arbitrator  or  referee,  of  the  amount  of  the  unpaid  duty,  and  the 
penalty  payable  on  stamping  the  same,  and  of  a  further  sum  of  one  pound,  bo 
received  in  evidence,  saving  all  just  exceptions  on  other  grounds. 

(2.)  The  officer,  or  arbitrator,  or  referee  receiving  the  duty  and  penalty  shall 
give  a  receipt  for  the  same,  and  make  an  entry  in  a  book  kept  for  that  purpose 
of  the  payment  and  of  the  amount  thereof,  and  shall  communicate  to  the  com- 
missioner.s  the  name  or  title  of  the  proceeding  in  which,  and  of  the  party  from 
wkom,  he  received  the  duty  and  penalty,  and  the  date  and  description  of  the 
instrument,  and  shall  pay  over  to  such  person  as  the  commissioners  may 
appoint  the  money  received  by  him  for  the  duty  and  penalty. 

(3.)  On  production  to  the  commissioners  of  any  instrument  in  respect  of 
which  any  duty  or  penalty  has  been  paid,  together  with  the  receipt,  the  pay- 
ment of  the  duty  and  penalty  shall  be  denoted  on  the  instrument, 

(4.)  Save  as  aforesaid,  an  instrument  executed  in  any  part  of  the  United 
Kingdom,  or  relating,  wheresoever  executed,  to  any  property  situate,  or  to  any 
matter  or  thing  done  or  to  be  done,  in  any  part  of  the  United  Kingdom,  shall 
not,  except  in  criminal  proceedings,  be  given  in  evidence,  or  bo  available  for 
any  purpose  whatever,  unless  it  is  duly  stamped  in  accordance  with  the  law  in 
force  at  the  time  when  it  was  first  executed. 


Penalt.v  tipon 
8tampin!» 
Insti-uments 
after  E.xecution. 


Spe-^ial  Tenalty 
on  Ijesscc  not 
Htamping-  T.oase. 


Stamping  of  Instruments  after  Execution. 

15. — (1.)  Save  where  other  express  provision  is  in  this  Act  made,  any  un- 
stamped or  insufficiently  stamped  instrument  may  be  stamped  after  the  execu- 
tion thereof,  on  payment  of  the  unpaid  duty  and'  a  penalty  of  ten  pounds,  and 
also  by  way  of  further  penalty,  where  the  unpaid  duty  exceeds  ten  pounds,  of 
interest  on  such  duty,  at  the  rate  of  five  poimds  per  centum  per  annum,  from 
the  day  upon  which'the  instrument  was  first  executed  up  to  the  time  when  the 
amount  of  interest  is  equal  to  the  unpaid  duty. 

(2.)  In  the  case  of  such  instruments  hereinafter  mentioned  as  are  chargeable 
with  ad  valorem  duty,  the  following  provisions  shall  have  effect : 

[ii.)  The  instrument  unless  it  is  written  upon  duly  stamped  material,_  shall  be 
duly  stamped  with  the  proper  ad  valorem  duty  before  the  expiration  of 
thirty  days  after  it  is  lirst  executed,  or  after  it  has  been  first  received 
in  the  United  Kingdom  in  case  it  is  first  executed  at  any  place  out  of 
the  United  Kingdom,  unless  the  opinion  of  the  commissioners  with 
respect  to  the  amount  of  duty  with  which  the  instrument  is  charge- 
able, has,  before  such  expiration,  been  requii-ed  under  the  provisions  of 
this  Act : 


Stamp  Act,  1891. 
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{h.)  If  the  opinion  of  the  commissioners  with  respect  to  any  such  instrument  App.  A.  s.  16. 
has  been  required,  the  instrument  shall  be  stamped  in  accordance  with  54  ^  55  Vict. 
the  assessment  of  the  commissioners  within  fourteen  days  after  notice         c.  39. 
of  the  assessment :  

(c )  If  any  such  instrument  executed  after  the  sixteenth  day  of  May  one 
thousand  eight  hundred  and  eighty-eight  has  not  been  or  is  not  duly 
stamped  in  conformity  with  the  foregoing  provisions  of  this  sub-section, 
the  person  in  that  behalf  hereinafter  specified  shall  incur  a  fine  of  ten 
pounds,  and  in  addition  to  the  penalty  payable  on  stamping  the  instru- 
ment there  shall  be  i:)aid  a  further  penalty  equivalent  to  the  stamp  duty 
thereon,  unless  a  reasonable  excuse  for  the  delay  in  stamping,  or  the 
omission  to  stamp,  or  the  insufficiency  of  stamp,  be  afforded  to  the 
satisfaction  of  the  commissioners,  or  of  the  Court,  judge,  arbitrator,  or 
referee  before  whom  it  is  produced. 

{<!.)  The  instruments  and  persons  to  which  the  pro^dsions  of  this  sub-section 
are  to  supply  are  as  follows  : — 


Title  of  Instrument  as  described  in  the 
First  Schedule  to  this  Act. 


Bond,  covenant,  or  instrument  of  any 

kind  whatsoever. 
Conveyance  on  sale  .         .         .     . 

Lease  or  Tack 

Mortgage,  bond,  debenture,  covenant, 

and  warrant  of  attorney  to  confess 

and  enter  up  judgment. 

Settlement 


Person  liable  to  Penalty. 


The  obligee,  covenantee,  or  other  per- 
son taking  the  security. 

The  vendee  or  transferee. 

The  Lessee. 

The  mortgagee  or  obligee ;  in  the  case 
of  a  transfer  or  reconveyance,  the 
transferee,  assignee,  or  disponee,  or 
the  person  redeeming  the  security. 

The  settlor. 


(3.)  Provided  that  save  where  other  express  jn'o vision  is  made  by  this  Act  in 
relation  to  any  particular  instrument : 

(a.)  Any  unstamped  or  insufficiently  stamped  instrument  which  has  been  first 
executed  at  any  place  out  of  the  United  Kingdom,  may  be  stamped,  at 
any  time  within  thirty  days  after  it  has  been  first  received  in  the 
United  Kingdom,  on  payment  of  the  unpaid  duty  only:  and 
(li.)  The  commissioners  may,   if    they  think  lit,   at   any  time  within   three 
months  after  the  first  execution  of  any  instrument,  mitigate  or  remit 
any  penalty  payable  on  stamping. 
(4.)  The  payment  of  any  penalty  payable  on  stamping  is  to  be  denoted  on  the 
instrument  by  a  particular  stamp. 

72.  The  duplicate  or  counterpart  of  an  instrument  chargeable  with  duty  Counterparts, 
(except  the  counterpart  of  an  instrument  chargeable  as  a  lease,  such  counter- 
part not  being  executed  by  or  on  behalf  of  any  lessor  or  grantor),  is  not  to  be 
deemed  duly  stamped  unless  it  is  stamped  as  an  original  instrument,  or  unless 
it  appears  by  some  stamp  impressed  thereon  that  the  full  and  proper  duty  has 
been  paid  upon  the  original  instrument  of  whicli  it  is  the  duplicate  or  counter- 
part. 


Leases. 

75. — (1.)  An  agreement  for  a  lease  or  tack,  or  with  respect  to  the  lotting  of 
any  lands,  tenements,  or  heritable  subjects  for  any  term  not  exceeding  thirty- 
five  years,  or  for  any  indefinite  term,  is  to  be  charged  with  the  same  duty  as  if 
it  were  an  actual  lease  or  tack  made  for  the  term  and  consideration  mentioned 
in  the  agreement. 

(2.)  A  lease  or  tack  made  subsequently  to,  and  in  conformity  with,  such  an 
agreement  duly  stamped  is  to  be  charged  with  the  duty  of  sixpence  only. 

76. — (1.)  Where  the  consideration,  or  any  part  of  the  consideration,  for 
which  a  lease  or  tack  is  granted  or  agreed  to  be  granted,  consists  of  any  pro- 

Gl(2) 


Agreements  for 
not  more  than 
Thirty-tivo 
Years  to  be 
charged  as 
Leases. 


Leases  how  to  be 
charged  in 
respect  of 
Produce,  &c. 


964 


Appendix  A.  (statutes  and  rules). 


App.  a.  s.  16. 

oi  &  65  Vict. 

c.  39. 


No  Duty  in 
respect  of  Penal 
Kent  or  Siir- 
londer  of  Exist- 
in '  Lease. 


No  Duty  in 
respect  of 
(Covenant  for 
Improvements. 


Lease  for  Lives. 


Ecclesiastical 
Lease. 


Trinitv  College, 
Dublin. 


No  Duty  except 
fur  Additional 
Kent. 


Adhesive  Stamp 
•where  Lease  for 
not  more  than 
Year  at  not 
more  than  10^ 
or  of  Fiunishcd 
House  for  less 
than  Year. 


Penalty  for 
preijaring'  any 
such  Lease 
unstamped. 


duco  or  other  goods,  the  value  of  the  produce  or  goods  is  to  be  deemed  a  con- 
sideration in  respect  of  which  the  lease  or  tack  or  agreement  is  chargeable  with 
ad  valorem  duty. 

(2.)  Where  it  is  stipulated  that  the  value  of  the  produce  or  goods  is  to  amount 
at  least  to,  or  is  not  to  exceed,  a  given  sum,  or  where  the  lessee  is  specially 
charged  with,  or  has  the  option  of  paying  after  any  permanent  rate  of  con- 
version, the  value  of  the  produce  or  goods  is,  for  the  purpose  of  assessing  the 
ad  valorem  dutj',  to  be  estimated  at  the  given  svun,  or  according  to  the  per- 
manent rate. 

(3.)  A  lease  or  tack  or  agreement  for  a  lease  or  tack  made  either  wholly  or 
partially  for  any  such  consideration,  if  it  contains  a  statement  of  the  value 
thereof,  and  is  stamped  in  accordance  with  the  statement,  is,  so  far  as  regards  the 
subject  matter  of  the  statement,  to  be  deemed  duly  stamped,  unless  or  imtil  it 
is  otherwise  shown  that  the  statement  is  incorrect,  and  that  the  lease  or  tack  or 
agreement  is  in  fact  not  duly  stamj^ed. 

77. — (1.)  A  lease  or  tack,  or  agreement  for  a  lease  or  tack,  or  with  respect  to 
any  letting,  is  not  to  be  charged  with  any  duty  in  respect  of  any  penal  rent,  or 
increased  rent  in  the  nature  of  a  penal  rent,  thereby  reserved  or  agreed  to  be 
reserved  or  made  payable,  or  by  reason  of  being  made  in  consideration  of  the 
surrender  or  abandonment  of  any  existing  lease,  tack,  or  agreement,  of  or 
relating  to  the  same  subject  matter. 

(2.)  A  lease  made  for  any  consideration  in  respect  whereof  it  is  chargeable 
with  ad  viilorem  duty,  and  in  fvu'ther  consideration  either  of  a  covenant  by  the 
lessee  to  make,  or  of  his  having  previously  raade,  any  substantial  improvement 
of  or  addition  to  the  ju-operty  demised  to  him,  or  of  any  covenant  relating  to 
the  matter  of  the  lease,  is  not  to  be  charged  with  any  duty  in  respect  of  such 
further  consideration. 

(3.)  No  lease  for  a  life  or  lives  not  exceeding  three,  or  for  a  term  of  years 
determinable  with  a  life  or  lives  not  exceeding  three,  and  no  lease  for  a  term 
absolute  not  exceeding  twenty-one  years,  granted  by  an  ecclesiastical  corpora- 
tion aggregate  or  sole,  is  to  be  charged  with  any  higher  duty  than  thiiiy-five 
shillings. 

(4.)  A  lease  for  a  definite  term  exceeding  thirty-five  years  granted  under  the 
Trinity  College  (Dublin)  Leasing  and  Perpetuity  Act,  1851,  is  not  to  be  charged 
with  any  higher  duty  than  would  have  been  chargeable  thereon  if  it  had  been 
a  lease  for  a  definite  term  not  exceeding  thirty-five  years. 

(5.)  An  instrument  whereby  the  rent  reserved  by  any  other  instrument 
chargeable  with  duty  and  duly  stamped  as  a  lease  or  tack  is  increased  is  not  to 
be  charged  with  duty  otherwise  than  as  a  lease  or  tack  in  consideration  of  the 
additional  rent  thereby  made  payable. 

78. — (1.)  The  duty  Upon  an  instrument  chargeable  with  duty  as  a  lease  or 
tack  of — 

('/.)  any  dwelling-house,  or  part  of  a  dwelling-house,  for  a  definite  term 
not  exceeding  a  year  at  a  rent  not  exceeding  the  rate  of  ten  pounds  per 
annum  ;  or 
(b.)  any  fm-nished  dwelling-house  or  apartments  for  any  definite  term  less 
than  a  year ; 

and  upon  the  duplicate  or  counterpart  of  any  such  instrument  may  be  denoted 
by  an  adhesive  stamp,  which  is  to  be  cancelled  by  the  person  to  whom  the 
instrument  is  first  executed. 

(2.)  Every  person  who  execiites,  or  prepares  or  is  employed  in  preparing,  any 
such  instrument  (except  letters  or  correspondence)  which  is  not,  at  or  before  the 
execution  thereof,  duly  stamped,  shall  incur  a  fine  of  five  pounds. 


SCHEDULE. 

Agreement  for  a  lease  or  tack,  or  for  any  letting. 
See  Lease  or  Tack,  and  section  75. 


C'OUNTERPAKT.      Ser  DitPLICATE. 
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Duplicate  or  Counterpart  of  any  instrument  chargeable  •witli  any 
duty: 

Wliere  such,  duty  does  not  amount  to  5s.     . 


£   s.  d. 


In  any  other  case 
And  see  section  72. 


The  same  duty 
as  the  original 
instrument. 
0     5     0 


App.  a.  s.  16. 

54  &  55  Vict. 

c.  39. 


Lease  or  Tack — 

(1.)  For  any  definite  term  not  exceeding  a  year  : 

Of  any  dwelling-house  or  part  of  a  dwelling-house  at  a  rent 
not  exceeding  the  rate  of  10/.  per  annum  .... 

(2.)  For  any  definite  term  loss  than  a  year  : 

(«.)  Of  any  furnished  dwelling-house  or  apartments  where 
the  rent  for  such  term  exceeds  25/.     .       ' . 


0     0     1 


0     2     6 

{The  iJame  duty 
a* year  at  the 
rent  reserved 
for  the  deflmte 
term. 

(3.)  For  any  other  definite  term  or  for  any  indefinite  term  : 
Of  any  lands,  tenements,  or  heritable  subjects — 

Where  the  consideration,  or  any  part  of  the  consideration, 
moving  either  to  the  lessor  or  to  any  other  person, 
consists  of  any  money,  stock,  or  security : 


In  I'espect  of  such  consideration 


{The  same  duty 
as  a  convey- 
ance on  a  sale 
for  the  same 
consideration. 


Where  the  consideration  or  any  part  of  the  consideration 

is  any  rent : 
In  respect  of  such  consideration  : 

If  the  rent,  whether  reserved  as  a  yearly  rent  or  other- 
wise, is  at  a  rate  or  average  rate  : 


If  the  term 
does  not  exceed 

If  the  term 

exceeds 

35  years,  but 

does  not  exceed 

If  the  term 
exceeds 

35  years,  or  is 
indefinite. 

100  years. 

- 

100  years. 

£   s.     (I 

£   s.     d. 

£    .s>.      (/. 

Not  exceeding  5/.'per  annum 

0     0     G 

0     3     0 

0     (>     0 

Exceeding — 

5/.  and  not  exceeding  10/. 

0     1     0 

0     6     0 

0   12     0 

10/.           ,,           ,,           15/. 

0     1     6 

0     9     0 

0  18     0 

15/.           „           „           20/. 

0     2     0 

0  12     0 

1     4     0 

20/.           ,,           ,,           25/. 

0     2     6 

0  15     0 

1   10     0 

25/.           ,,            ,,           50/. 

0     5     0 

1   10     0 

3     0     0 

50/.           ,,           ,,           75/. 

0     7     6 

2     5     0 

4  10     0 

75/.           ,,           ,,         100/. 

0  10     0 

3     0     0 

6     0     0 

100/. 

For   every  full  sum  of  50/.   and 

also  for  any  fractional  part  of 

50/.  thereof        .... 

0     5     0 

1   10     0 

3     0     0 

0  10     0 


(4.)  Of  any  other  kind  whatsoever  not  hereinbefore  described 
And  see  sections  75,  76,  77,  and  78. 

Surrender — 

Of  copyholds.     See  CoPYHOLD. 

Of  any  other  kind  whatsoever  not  chargeable  with  duty  as  a 
conveyance  on  sale  or  a  mortgage    .         .         .         .         .         .  0  10 
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Appendix  A.  (statutes  and  uulv.s). 


App.  a.  s.  17. 

58  &  59  Vict. 
c.  24. 

County  Court 
Jud^e  may 
cancel  ISailill's' 
Certitie  ites. 

Penalty  for 
actiiiET  without 
Certilicatc. 


Duration  of 

Certificates. 


Restoration  of 
Goods  unlaw- 
fully Distrained. 


Evidence  Ijy 
Accused. 


Short  Title. 


Sect.  17.— 58  &  59  Vict.  c.  2-i  (Law  of  Distress  Amendment  Act,  1895). 
An  Ad  to  amend  the  Law  of  Distress  ximendment  Act,  1888.       [Gth  Jidij,  1895.] 

1.  A  certificate  ii'rantecl  to  a  bailiff  by  the  judge  of  a  county  court  under  the 
Law  of  Distress  Amendment  Act,  1888  (/),  may  at  any  time  be  cancelled  or 
declared  void  by  a  judge  of  that  county  court,  and  so  much  of  section  seven  of 
that  Act  as  refers  to  the  cancellation  of  certificates  [m)  is  hereby  repealed. 

2.  If  any  person  not  holding  a  certificate  for  the  time  being  in  force  under 
the  Law  of  Distress  Ameudment  xict,  1888  (/),  levies  a  distress  contrary  to  the 
]irovisions  of  that  Act,  ho  shall  without  prejudice  to  any  civil  liability  (/*)  bo 
liable  on  summary  conviction  (o)  to  a  fine  not  exceeding  ten  pounds  ( /)). 

3.  The  power  to  make  rules  under  the  Law  of  Distress  Amendment  Act, 
1888,  shall  extend  to  making  provision  for  fixing  the  duration  of  certificates 
granted,  or  to  be  hereafter  granted,  to  bailiffs. 

"  4.  A  court  of  summary  jurisdiction,  on  complaint  that  goods  or  chattels 
exempt  (r/)  under  section  four  of  the  Law  of  Distress  Amendment  Act,  1888, 
from  distress  for  rent,  have  been  taken  under  such  distress,  may,  by  summary 
order,  direct  that  the  goods  and  chattels  so  taken,  if  not  sold,  be  restored  ;  or, 
if  they  have  been  sold,  that  such  sum  as  the  Court  may  determine  to  be  the 
value  thereof  shall  be  paid  to  the  complainant  by  the  person  who  levied  the 
distress  or  directed  it  to  be  levied. 

5.  In  any  proceeding  against  any  person  for  an  offence  under  this  Act,  such 
person  shall  be  competent,  but  not  compellable,  to  give  evidence,  and  the  wife 
of  such  person  may  be  required  to  attend  to  give  evidence  as  an  ordinary  witness 
in  the  case,  and  shall  be  competent,  but  not  compellable,  to  give  evidence  (r). 

6.  This  Act  may  be  cited  as  the  Law  of  Distress  Amendment  Act,  1895. 

[For  Eules  dated  November  29th,  1895,  under  above  Act,  see  p.  960,  ante.] 


Short  Title  and 
Construction. 


Commencement 
of  Act  on 
1st  Jan.,  1896. 

Extended 
Operations 
if  agreed  to  in 
writing',  of  Act 
of  1SS3,  on 
Market 
Gardens. 


Sect.  18.— 58  &  59  Vict.  c.  27  (Market  Gahdeneks  Compensation  Act,  1895). 

An  Act  to  extend  and  amend  the  Provisions  of  the  Ayricultural  Iloldinf/s  (Einjland) 
Act,  1883,  so  far  as  they  relate  to  Market  Oardens.  \Jitli  July,  1895.] 

1.  This  Act  may  be  cited  as  the  Market  Gardeners  Compensation  Act,  1895, 
and  shall  be  read  and  construed  as  part  of  the  Agricultural  Holdings  (England) 
Act,  1883  (s),  hereinafter  called  "the  principal  Act,"  as  amended  by  the  Tenants 
Compensation  Act,  1890  {t). 

2.  This  Act  shall  come  into  operation  on  the  first  day  of  January,  one  thousand 
eight  hundred  and  ninety-six,  which  date  is  hereinafter  referred  to  as  "the 
commencement  of  this  Act." 

3.  Where,  after  the  commencement  of  this  Act,  it  is  agreed  in  writing  that  a 
holding  shall  be  let  or  treated  as  a  market  garden,  the  following  provisions  shall 
have  effect : — 

(1.)  The  provisions  of  section  thirty-four  (m)  of  the  principal  Act  shall  extend 
to  every  fixture  or  building  affixed  or  erected  by  the  tenant  to  or  upon 
such  holding  for  the  purposes  of  his  trade  or  business  of  a  market 
gardener. 


(/)  51  &  52  Vict.  c.  21,  ante. 

{m)  By  sect.  7  of  the  Act  of  1888,  the 
certificate  (which  still  can  be  granted  by 
any  county  court  judge)  could  be  can- 
celled by  any  county  court  judge. 

(h)  See  Haseler  v.  Lcmoi/ne,  5  C.  B., 
N.  S.  5.30. 

(o)  See  Summary  Jurisdiction  Act,  1818 
(11  &  12  Vict.  c.  43),  and  its  amending 
Acts  ;  Chitty's  Statutes,  tit.  Justices. 

{p)  Without  appeal,  except  on  point  of 
law  by  case  to  High  Court  under  the 
Summary  Jurisdictioa  Act,    1857    (20    k 


21  Vict.  c.  23),  as  amended  by  Summary 
Jurisdiction  Act,  1879  (42  &  43  Vict.  c.  49), 
s.  33. 

[q)  These  are  clothes  and  bedding  and 
tools  up  to  5/.  value. 

(;•)  Superseded  and  impliedly  repealed 
(see  Charnoch  v.  Merchant,  (1900)  1  Q.  B. 
474),  by  the  Criminal  Evidence  Act,  1898 
(CI  &  G2  Vict.  c.  36). 

(s)  46  &  47  Vict.  c.  61,  ante. 

\t)  53  L<c  54  Vict.  c.  57,  ante. 

(«)  By  which  fixtures  are  removable  by 
tenant,  if  not  purchased  by  landlord. 
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(2.)   The  improvements  numhered  {!)  '' erect  ion,  or   enlargement   of  hu.ihlinys,"  App.  A.  s.  18. 
(6)  "  making  of  gardens,''  and  (11)  ''planting  of  orchards  or  fruit  hushes"  58  &  ;)9  Vict. 
in  Part  I.  of  the  First  Schedule  {x)  to  the  principal  Act  shall,  as  fur  as         c.  27. 
regards  such  holding,  cease  to  be  comprised  in  the  said  Schedule.  • 

(3.)  The  following  improvements  shall,  as  far  as  regards  such  holding,  he  deemed 
to  he  comprised  in.  Part  III.  of  the  said  Schedule  {y) : — 

(i.)  Planting  of  standard  or  other  fruit  trees  per manentJg  set  out  ; 
(ii.)  Planting  of  fruit  hushes  perr.mnenthj  set  out ; 
(iii.)  Planting  of  strawhernj  plants  ; 
(iv.)  Planting  of  asparagus  and  other  vegetable  crops  ; 
(v.)  Erection  or  enlargement  of  buildings  for  the  purposes  of  the  trade 
or  business  of  a  market  gardener  {z). 
(4.)  Section  fifty-six  {a)  of  the  principal  Act  sliaU  be  read  and  construed  as  if 
the  words  "with  the  consent  in  writing  of  his  landlord"  were  not 
included  therein. 
(5.)  It  shall  be  lawful  for  the  tenant  to  remove  all  fruit  trees  and  fruit  bushes 
planted  by  him  on  the  holding  and  not  permanently  set  out ;  but  if  the 
tenant  shall  not  remove  such  fruit  trees  and  fruit  bushes  before  the 
termination  of  his  tenancy,   such  fruit  trees  and   fruit  bushes  shall 
remain  the  property  of  the  landlord,  and  the  tenant  shall  not  be  entitled 
to  any  compensation  in  respect  thereof. 

4.  Where,  under  a  contract  of  tenancy  current  at  the  commencement  of  this  Application 
Act,  a  holding  is  at  that  date  in  use  or  cultivation  as  a  market  garden  with  the  xena"d^s*where 
knowledge  of  the  landlord,  and  the  tenant  thereof  has  then  executed  thereon,  Holding  used  as 
without  having  received  previously  to  the  execution  thereof  any  written  notice  Market  ^'^'I'den 
of  dissent  by  the  landlord,  any  of  the  improvements  in  respect  of  which  a  right  of  Landlord.  °*^ 
of  compensation  or  removal  is  given  to  a  tenant  by  this  Act,  then  the  provisions 

of  this  Act  shall  apply  in  respect  of  such  holding,  as  if  it  had  been  agreed  in 
writing  after  the  commencement  of  this  Act  that  the  holding  should  be  left  or 
treated  as  a  market  garden. 

5.  Any  compensation  payable  under  this  Act  shall  as  regards  land  belonging  As  t-i  Crown 

to  Her  Majesty  the  Queen,"'her  heirs  and  successors,  in  right  of  the  Crown  or  in  LaSds bdouging 
right  of  the  Duchy  of  Lancaster,  and  as  regards  land  belonging  to  the  Duchy  of  to  the  Duchies 
Cornwall,  be  paid  in  the  same  manner  and  out  of  the  samefunds  respectively  as  °^^coiwaU 
if  it  were  payable  in  respect  of  an  improvement  mentioned  in  the  fir.~t  part  of  the 
First  Schedule  to  the  principal  Act,  except  that  as  regards  land  belonging  to 
Her  Majesty  the  Queen,  her  heii's  and  successors,  in  right  of  the  Crown,  com- 
pensation for  planting  strawberry  plants  and  asparagus  and  other  vegetable 
crops  shall  be  paid  in  the  same  manner  and  out  of  the  same  funds  as  if  it  were 
payable  in  respect  of  an  im^irovement  mentioned  in  the  third  part  of  the  said 
schedule. 

6.  For   the  purposes  of  the  principal  Act  and  of  this  Act  the  exjiression  interpretation. 
"  market  garden "  shall  mean  a  holding  or  that  part  of  a  holding  which  is 
cultivated  wholly  or  mainly  for  the  purpose  of  the  trade  or  business  of  market 
gardening. 

(x)  In  which  are  enumerated  improve-  (z)  The  second  and  third  paragraphs  are 

ments  for  which,  if  executed  with  land-  repealed,  but  re-enacted   with  additions, 

lord's  consent,  compensation  is  payable  to  by  the  Agricultural  Holdings  Act,  1900, 

tenant  P-  S^'j  Post.     See  Part  III.  (No.  27)   of 

Sched.  I.  to  that  Act. 

(«/)  In  which  are  enumerated  improve-  l/i)  By  which  the  tenant  has  the  right 

ments  for  which  compensation  is  payable  to  compensation  for  improvements  pur- 

to  the  tenant,  whether  the  landlord  con-  cliascd,  with  the  consent  of  the  landlord, 

sented  to  their  execution  or  not.  from  the  outgoing  tenant. 
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Appendix  A.  (statutes  and  rules). 


App.  a.  s.  19. 

63  &  G4  Vict. 

c.  60. 


Sect.  10.— G3  &  64  Vict.  c.  50  (Aohicultural  Holdings  Act,  1900). 


Sect. 


1.  Kight  of  Tenant  to  Compensation 

for  Improvements  in  Sched.  I. 
on  Quitting  at  End  of  Tenancy 
— Matters  to  be  taken  into 
Account — Saving  for  Eight  of 
Tenant  under  Custom  or  Agree- 
ment     968 

2.  Settlement  of  Difference  by  Arbi- 

tration asprovidedbySched.il. 
—No  Claim  after  End  of  Ten- 
ancy— Reference  to  Arbitration 
under  Act  of  Claims  outside 
Act  —  Holding  over  —  Single 
Arbitrator — Points  of  Law  for 
County  Court  and  Court  of 
Appeal  —  Perjuiy — Exclusion 
of  Arbitration  Act,  1889,  sub- 
ject to  Agreement  othervrise. .   969 

3.  Creation   of    Land    Charges    by 

Board  of  Agi-iculture  instead 

of  by  County  Court 970 

4.  Acquired  Fixtures  to  be  Remov- 

able     970 

/).  Entry  by  Landlord  to  View 970 

0.  Penal  Rents  to  give  only  Liqui- 
dated Damages  except  where 
Permanent  Pasture  broken  up, 
&c 970 

7.  Improvements  before  Act 970 

8.  Notice  of  Termination  of  Tenancy 

in  Scotland 970 

9.  Meaning  of  "Manures" — Con- 

struction of  Act  with  Act  of 

1883   970 

10.  Definitions  in  Scotland 971 


Sect.  taoe 

1 1 .  Ireland  excluded 971 

12.  Repeal  of  Enactments  in  Sched. 

Ill 971 

13.  Act  to   commence  on   Jan.    1st, 

1901 971 

14.  Mode  of  Citation 971 

Schedule  I. 

1.  Improvemcntu  to  which  Consent  of 

Landlord  required 971 

2.  Improvement  {Drainage)  of  which 

Notice  required 972 

3.  Improvements  as  to  which  neither 

Consent  nor  Notice  required  ....   972 

Schedule  II. 
Part  1.  Arbitration  before  single  Arbi- 
trator    973 

Appointment  of  Arbitrator. . .  973 

Time  for  Award 973 

liemoval  of  Arbitrator 973 

Evidence  973 

Statement  of  Case  on  Law  ....  973 

Award 973 

Costs 974 

Forms 974 

Paet  2.  Arbitration  before  tivo  Arbi- 
trators or  Umpire 974 

Appointment  of  Arbitrator  ..  974 

Time  for  Award 975 

liemoval,  ^-c,  S;c 975 

Schedule  III. 
Enactments  repealed 975 


Eight  of  Tcnnnfc 
to  Compensation 
for  Improve- 
ments in 
Sched.  I. 


Inherent  capa- 
bilities of  Soil. 

Schedules. 


Matters  to  be 
taken  into 
Account. 


An  Act  to  amend  the  Law  reJatiiKj  to  Agricultural  Hohh'ju/s. 

[Sth  August,  1900.] 

1. — (1.)  AVhore  a  tenant  has  made  on  liis  holding  any  improvement  comprised 
in  the  First  Schedule  to  this  Act  (6),  he  shall,  subject  as  in  the  Agricultural 
Iloldings  (England)  Act,  1883(c)  (in  this  Act  referred  to  as  the  princijjal  Act), 
and  in  this  Act  mentioned,  be  entitled,  at  the  determination  of  a  tenancy  (d),  on 
quitting  his  holding  to  obtain  from  the  landlord,  as  compensation  under  the 
said  Acts  for  the  improvement,  such  sum  as  fairly  represents  the  value  of  the 
improvement  to  an  incoming  tenant.  Provided  always,  that  in  estimating  the 
value  of  any  such  im2:)rovement  there  shall  not  be  taken  into  account,  as  part 
of  the  improvement  made  by  the  tenant,  what  is  justly  due  to  the  inherent 
capabilities  of  the  soil. 

(2.)  References  in  the  principal  Act  to  the  First  Schedule  to  that  Act  shall  be 
construed  as  references  to  the  First  Schedule  to  this  Act. 

(3.)  In  the  ascertainment  of  the  amount  of  the  compensation  payable  to  a 
tenant  under  the  principal  Act  or  this  Act  there  shall  be  taken  into  account  any 
benefit  which  the  landlord  has  given  or  allowed  to  the  tenant  in  consideration  of 
the  tenant  executing  the  improvement. 


(i)  The  First  Schedule  to  this  Act 
repeats  the  First  Schedule  to  the  Act  of 
1883  with  various  alterations  and  addi- 
tions, and  adds  to  it  the  improvements  for 
which   compensation  was  first  given  by 


the  Market  Gardeners  Compensation  Act, 
1895  (58  &  59  Vict.  c.  58). 

(f)  4G  &  47  Vict.  c.  61,  ante,  p.  942. 

(d)  See  sect.  61  of  the  Act  of  1883,  ante. 
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(4.)  In.  tlie  ascertainment  of  tlie  amount  of  the  compensation  payable  to  a  App.  A.  s.  19. 
tenant  in  resi^ect  of  manures  as  defined  by  this  Act  (c),  there  shall  be  taken  into  53  ^  54.  Vict. 
account  the  value  of  the  manure  required  by  the  contract  of  tenancy  or  by         c.  50. 

custom  to  be  returned  to  the  holding  in  respect  of  any  crops  sold  off  or  removed  

from  the  holding  within  the  last  two  years  of  the  tenancy  or  other  less  time  for  Manures, 
which  the  tenancy  has  endured,  not  exceeding  the  value  of  the  manure  which 
would  have  been  produced  by  the  consumption  on  the  holding  of  the  crops  so 
sold  off  or  removed  (/). 

(5.)  Nothing  in  this  section  shall  prejudice  the  right  of  a  tenant  to  claim  any  Compensation 
compensation  to  which  he  may  be  entitled  under  custom,  agreement,  or  other-  by  Agreement 
■wise,  in  lieu  of  any  compensation  provided  by  this  section  (/y). 

2. — (1.)  If  a  tenant  claims  to  be  entitled  to  comjiensation,  whether  under  the  Settlement  of 
principal  Act  or  this  Act,  or  under  custom,  agreement,  or  otherwise,  in  respect  AAtoation^^ 
of  any  improvement  comprised  in  the  First  Schedule  to  this  Act,  and  if  the  land- 
lord and  tenant  fail  to  agree  as  to  the  amount  and  time  and  mode  of  payment  of 
such  compensation,  the  difference  shall  be  settled  by  arbitration  in  accordance 
with  the  provisions,  if  any,  in  that  behalf  in  any  agreement  between  landlord 
and  tenant,  and  in  default  of  and  subject  to  any  such  j^rovisions  by  arbitration 
under  this  Act  in  accordance  with  the  provisions  set  out  in  the  Second  Schedule 
to  this  Act. 

(2.)  Any  claim  by  a  tenant  for  compensation  under  the  imncipal  Act  or  this  no  Claim  after 
Act  in  respect  of  any  improvement  comprised  in  the  First  Schedule  to  this  Act  End  of  Tenancy, 
shall  not  be  made  after  the  determination  of  the  tenancy.     Provided  that  where 
the  claim  relates  to  an  improvement  executed  after  the  determination  of  the 
tenancy,  but  while  the  tenant  lawfully  remains  in  occupation  of  part  of  the 
holding,  the  claim  may  be  made  at  any  time  before  the  tenant  quits  that  part. 

(3.)  Where  any  claim  by  a  tenant  for  compensation  in  respect  of  any  improve-  Reference  to 
ment  comprised  in  the  First  Schedule  to  this  Act  is  referred  to  arbitration,  and  Arbitration 
any  sum  is  claimed  to  be  due  to  the  tenant  from  the  landlord  in  respect  of  any  c^alms^utsfde 
breach  of  contract  or  otherwise  in  respect  of  the  holding,  or  to  the  landlord  from  the  Act. 
the  tenant  in  respect  of  any  waste  wi'ongfully  committed  or  permitted  by  the 
tenant,  or  in  respect  of  breach  of  contract  or  otherwise  in  respect  of  the  holding, 
the  party  claiming  such  sum  may,  if  he  thinks  fit,  by  written  notice  to  the  other 
party  given  by  registered  letter  or  otherwise  not  later  than  seven  days  after  the 
appointment  of  the  arbitrator  or  arbitrators,  require  that  the  arbitration  shall 
extend  to  the  determination  of  the  further  claim,  and  thereupon  the  provisions 
of  this  section  with  respect  to  arbitration  shall  apply  accordingly,  and  any  sum 
awarded  to  be  paid  by  a  landlord  or  tenant  shall  be  recoverable  in  manner 
provided  by  the  principal  Act  for  the  recovery  of  compensation. 

(4.)  Where  any  claim  which  is  referred  to  arbitration  relates  to  an  improve-  Holding  over, 
ment  executed  or  matter  arising  after  the  determination  of  the  tenancy,  but 
while  the  tenant  lawfully  remains  in  occupation  of  part  of  the  holding,  the 
arbitrator  may,  if  he  thinks  fit,  make  a  separate  award  in   respect  of  such 
claim  (/;). 

(5.)  An  arbitration  shall,  unless  the  parties  otherwise  agree,  be  before  a  single  SLng;le 
arbitrator.  Arbitrator. 

(6.)  If  in  any  arbitration  imder  this  Act  the  arbitrator  states  a  case  for  the  Case  for 
opinion  of  the  county  court  on  any  question  of  law,  the  opinion  of  the  Court  on  County  Court 
any  question  so  stated  shall  be  final,  imless  within  the  time  and  in  accordance  °^  ^'^^' 
with  the  conditions  prescribed  by  rules  of  the  Supremo  Court  either  party  appeals  Appeal, 
to  the  Court  of  Appeal  (/),  from  "whose  decision  no  appeal  shall  lie. 

(7.)  Any  person  who  wilfully  and  corruptly  gives  false  evidence  before  an  False  Evidence, 
arbitrator  or  umpii-e  in  any  arbitration  under  this  Act  shall  be  guilty  of  perjury, 
and  may  be  dealt  with,  prosecuted,  and  punished  accordingly  (/,•). 

(e)  See  sect.  9,  infra.  (0  I.e.,  to  the  appeal  division  of  the 

(/)  Sub-sect.  4  of  sect.  1  is  in  substitu-  Supreme   Court.      The    ordinary   appeal 

tion  for  sect.  6  (b)  of  the  Act  of  1883,  from  a  county  court  is  to  the  High  Court 

with  which  it  should  be  carefully  compared.  of  Justice. 

(ff)  Sub-sect.  5  of  sect.  1  was  apparently  For  rules,  as  to  appeal,  see  E.  S.  C, 

Bugsesteihy  Weu-b)/ V.  IJckerslci/,  (IS99)  I  Ord.    LVIII.,    r.    20,    as    amended    in 

Q.  B.  465  ;  68  L.  J.,  Q.  B.  261  ;  80  L.  T.  November,  1900. 

314  ;  47  W.  R.  245 — C.  A.,  the  principle  {k)  Perjury  is  punishable  by  not  more 

of  which  it  affirms.  than  seven  years'  penal  servitude,  or  im- 

[h)  See  Rule  10,  p.  973,  infra.  prisonment  under  the  Perjury  Act,  1728 
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Appendix  A.  (statutes  and  rules). 


App.  a.  s.  19, 

63  &  64  Vict. 

c.  oO. 

Exclusion  of 
Arbitration  Act, 
18S9. 

Land  Charges. 


Fixtures  and 
Buildintrs. 


Entry  by 
Landlord. 


Penal  Rents  not 
to  give  more 
than  actual 
Damage. 


Improvements 
before  Act. 


Kotice  of  termi- 
nation of 
Tenancy  in 
Scotland. 


Meaning  of 
"Manures." 


Act  to  be  con- 
strued as  one 
with  Act  of 
1883. 


(S.)  Subject  to  any  ])rovision  contaiucd  iu  auy  agroomont  between  landlord 
and  tenant  the  Arbitration  Act,  18S9  {/),  shall  not  a2)i)ly  to  any  arbitration  to 
wliieh  this  Act  api:)lies. 

3. — (1.)  The  ])owers  of  the  county  court  under  the  principal  Act  with  respect 
to  charges  shall  bo  exercised  by  the  Board  of  Agriculture,  and  accordingly  tho 
Board  of  Agriculture  shall  bo  substituted  for  the  cotuity  court  in  sections 
twenty-nine,  thirty,  thirty-one,  thirty-two,  and  thirty-nine  of  that  Act. 

(2.)  AVhere  a  charge  may  bo  made  under  the  principal  Act  or  this  Act  for 
compensation,  the  person  making  the  award  shall,  at  the  request  and  cost  of  the 
])arty  entitled  to  obtain  the  chai-ge,  certify  the  amoimt  to  be  charged  and  the 
tei'm  for  which  the  charge  may  properly  be  made,  having  regard  to  the  time  at 
which  each  improvement  in  respect  of  which  compensation  is  awarded  is  to  be 
deemed  to  be  exhausted. 

(3.)  Sections  twenty-nine,  thirty,  and  thirty-one,  of  the  principal  Act  shall 
apply  to  any  money  paid  by  or  due  from  a  landlord  to  a  tenant  as  compensation 
for  any  improvement  comprised  in  the  First  Schedule  to  this  Act,  whether  tho 
compensation  be  claimed  under  this  Act  or  under  custom  or  agreement  or  other- 
wise. 

(4.)  A  charge  made  by  the  Board  of  Agriculture  pursuant  to  this  section  shall 
be  a  land  charge  within  the  meaning  of  tho  Land  Charges  Eegistration  and 
Searches  Act,  1888  (/«),  and  may  be  registered  accordinglj'.  This  sub-section 
shall  not  apply  to  Scotland. 

4.  The  jirovisions  of  section  thirty-four  (/()  of  the  principal  Act  shall  apply 
to  a  fixture  or  building  acquired  by  a  tenant  in  like  manner  as  they  apply  to  a 
fixture  or  building  affixed  or  erected  by  a  tenant. 

5.  The  landlord  of  a  holding  or  any  person  authorised  by  him  may  at  all 
reasonable  times  enter  on  the  holding,  or  any  part  of  it,  for  the  purpose  of 
viewing  the  state  of  the  holding. 

6.  Xotwithstanding  any  provision  in  a  contract  of  tenancy  making  the  tenant 
I'able  to  pay  a  higher  rent  or  other  liquidated  damages  in  the  event  of  any 
breach  or  non-fulfilment  of  a  covenant  or  condition,  a  landlord  shall  not  be 
entitled  to  recover,  by  distress  or  otherwise,  any  sum  in  consequence  of  any 
breach  or  noniulfilment  of  any  such  covenant  or  condition  in  excess  of  the 
damage  actually  suffered  by  him  in  consequence  of  the  breach  or  nonfulfil- 
ment.  Provided  that  this  section  shall  not  ajjply  to  any  covenant  or  condition 
against  breaking  u])  permanent  pasture,  grubbing  underwoods,  or  felling, 
cutting,  lopping  or  injuring  trees,  or  regulating  the  burning  of  heather. 

7.  The  compensation  in  resi^ect  of  an  improvement  made  before  this  Act 
comes  into  ojieration  shall  be  such  (if  any)  as  could  have  been  claimed  if  this 
Act  had  not  been  jiassed,  bitt  shall  be  ascertained  in  the  manner  provided  by 
this  Act. 

8.  From  and  after  the  passing  of  this  Act  notice  of  termination  of  tenancy 
luider  section  twenty-eight  of  the  Agricultural  Holdings  (Scotland)  Act, 
1 883  (o),  may  be  given  in  the  same  manner  as  a  notice  of  removal  under  section  six 
of  the  Eemoval  Terms  (Scotland)  Act,  1886. 

9. — (1.)  Eeferences  to  "  manures  "  in  the  principal  Act  and  this  Act  shall  be 
construed  as  references  to  the  improvements  numbered  twenty-three,  twenty- 
four,  and  twenty-five  in  Part  III.  of  the  First  Schedule  to  this  Act. 

(2.)  This  Act  shall  be  be  construed  as  one  with  the  principal  Act. 


(■2o  Geo.  2,  0.  25),  as  read  with  the  Penal 
Servitude  Acts.  See  Chit.  Stat.  tit. 
Criminal  Law  and  Cri»iinal  Law  {Offences 
ayainst  Justices). 

(l)  52  &  53  Vict.  c.  49 ;  Chit.  Stat.  tit. 
Arbifrction. 

(ill)  51  &  52  Vict.  c.  51  ;  Chit.  Stat.  tit. 
Zand  Charges. 

{»)  By  which  fixtures,  etc.  (see  p.  706, 
ante)  arc  removable  by  a  tenant  not  en- 
titled to  compensation  for  them  before  or 
within  a  reasonable  time  after  end  of 
tenancy. 

(o)  46   &   47  Vict.   c.  62  :  see  Lely  & 


Aggs's  "  Agricultural  Holdings  "  at 
p.  146. 

Notice  by  the  landlord  to  the  tenant 
under  this  section  shall  be  given  in  the 
form  and  manner  prescribed  by  the  Sheriff 
Courts  (Scotland)  Act,  1853,  and  shall 
come  in  place  of  the  notice  requhed  by 
tho  said  Act. 

Provided  that  nothing  contained  in  this 
section  shall  affect  the  right  of  the  land- 
lord to  remove  a  tenant  who  has  been 
sequestrated  under  the  Bankruptcy  fScot- 
land)  Act,  1856,  or  who  by  failure  to  pay 
renter  otherwise  has  incurred  any  irritancy 
of  his  lease  or  other  liability  to  be  removed. 
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10.  In  the  application  of  tliis  Act  to  Scotland —  _  App.  A.  s.  19. 

(1.)  Eeferences  to  the  principal    Act,    and  to  sections  twenty-nine,  thii'ty,  63  &  64  Vict. 
thirty-two,  and  thirty-four  thereof  shall  be  construed  as  references  to  ^  gQ_ 

the  Agricultiu-al  Holdings  (Scotland)  Act,  1883,  and  to  sections  twenty- 


four,    twenty-six,     twenty-five,     and     thirty     thereof     respectively.  Scotland. 
Eeferences  to  sections  thirty-one  and  thirty-nine  of  the  principal  Act 
shall  not  apply  : 

(2.)  A  reference  to  the  Arbitration  Act,  188P,  shall  be  construed  as  a  reference 
to  the  Arbitration  (Scotland)  Act,  1894,  and  a  reference  to  the  Market 
Gardeners  Compensation  Act,  1895,  shall  be  construed  as  a  reference 
to  the  Market  Gardeners  Compensation  (Scotland)  Act,  1897  : 

(3.)  The  expression  "either  division  of  the  Court  of  Session"  shall  be  sub- 
stituted for  "Court  of  Appeal,"'  "sheriff"  for  "county  court"  or 
"  judge  of  a  county  court,"  "  auditor  of  the  Sheriff  Court "  for  "  regis- 
trar of  the  county  court,"  "  act  of  sederunt"  for  "  rules  of  the  Supreme 
Court,"  "  arbiter  "  and  "  arbiters"  for  "  arbitrator  "  and  "  arbitrators," 
"  oversman  "  for  "  umpii-e,"  "  deterioration"  for  "  waste,"  and  "  ex- 
penses" for  "  costs"  : 

(4.)  Any  award  or  agreement  as  to  compensation,  and  any  other  award  under 
this  Act,  may  be  competently  recorded  for  execution  in  the  books  of 
council  and  session  or  Sheriff  Court  books,  and  shall  be  enforceable  in 
like  manner  as  a  recorded  decree  arbitral. 

(5.)  "Where  any  jurisdiction  committed  by  the  principal  Act  or  this  Act  to  the 
sheriff  is  exercised  by  the  sheriff'- substitute  there  shall  be  no  appeal  to 
the  sheriff. 

11.  This  Act  shall  not  extend  to  Ireland  ( p).  Iieland 

12.  The  enactments  specified  in  the  Third  Schedule  to  this  Act  are  hereby  p^^^  ^^j   ' 
repealed  to  the  extent  mentioned  in  the  third  column  of  that  Schedule.  '"^^^^  ' 

13.  This  Act  shall  come  into  operation  on  the  1st  day  of  January,  1901.  Commencement 
14.— (1.)  This  Act  may  be  cited  as  the  Agricultural  Holdings  Act,  1900.  fA''^°^.a,-, 
(2.)  The  Agricultural  Holdings  (England)  Act,  1883  (r/),  the  Tenants  Com-  istJan.uui. 

pensation  Act,  1890  (r),  the  Market  Gardeners  Compensation  Act,  1895  (.s),  and  Short  Titles, 
this  Act,  may  be  cited  together  as  the  Agricultural  Holdings  (England)  Acts, 
1883  to  1900. 

(3.)  The  Agricultural  Holdings  (Scotland)  Act,  1883,  the  Market  Gardeners  Scotland. 
Compensation  (Scotland)  Act,  1897,  and  this  Act  may  be  cited  together  as  the 
Agricultural  Holdings  (Scotland)  Acts,  1883  to  1900. 


SCHEDULES. 

EIEST  SCHEDULE  (0-  Sects.  1,  2,  3. 

Part  I. 

Improvements  to  which  consent  of  Landlord  is  required. 

(1.)  Erection,  [alteration  {it)],  or  enlargement  of  buildings. 

(2.)  Formation  of  silos. 

(3.)  Laying  down  of  permanent  pasture. 

(4.)  Making  and  planting  of  osier  beds. 

(5.)  Making  of  water  meadows  or  works  of  ii'rigation. 

(6.)  Making  of  gardens. 

(7.)  Making  or  improving  of  roads  or  bridges. 

{p)  As  to   Ireland,   see   especially   the  {/)  This  schedule  adds  to  (except  as  to 

Landlord  and  Tenant  (Ireland)  Act,  1860  ;  boning,  where  it  takes  away  from,  on  the 

the  Land  Law  (Ireland)  Act,  1870  ;  and  ground,  it   is    supposed,  that  it   is    suffi- 

the  Land  Law  (Ireland)  Act,  1881.  ciently     comprehended    in     "purchased 

,.,-.._-.,.,         „,         ,  manures ")  the  list  of  improvements  com- 

{q)  46  &  47  \ict.  c.  61,  ante.  p^.j^^,^  ^^  ^^^  j-j^g^  Schedule  of  the  Act  of 

(r)  53  &  54  Vict.  c.  57,  ante.  1S83,  as  pointed  out  in  the  notes  below. 

(.s)  58  &  59  Vict.  c.  27,  supra.  (")   "Alteration"  newly  added. 
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App.  a.  s.  19.       (S.)  Making  ov  improving  of  watercourses,  ponds,  wells,  or  reservoirs,  or  of 
63  &  64  Vict,    '^vorks  for  the  application  of  water  power  or  for  supply  of  water  for  agricultural 
c.  50.  or  domestic  purposes. 

■ — (9.)  ^raking  [or  removal  (cc)]  of  permanent  fences. 

^^provements  (!«•)  Planting  of  hops. 

—continued.  (H-)  Planting  of  orchards  or  fruit  bushes. 

[(12.)  Protecting  young  fruit  trees  (//).] 

(13.)  Eeclaiming  of  waste  land. 

(14.)  Warjiing  [or  weiring  (z)]  of  land. 

(15.)  Embankments  and  sluices  against  floods. 

[(16.)  The  erection  of  wirework  in  hop  gardens  ('^).] 

[N.B. — Tliis iKtrt  is  suhjed  as  to  market  gardens  to  the  jirovisions  of  Part  III.'] 

Paet  II. 
Improvement  in  respect  of  which  notice  to  Landlord  is  required. 

(17.)  Drainage. 

Pabt  III. 

Improvements  in  respect  of  which  consent  of  or  notice  to  Landlord  is  not 

requii'ed  {l>), 

(18.)  Chalking  of  land. 

(19. j  Clay-burning. 

(20.)  Claying  of  land  [or  spreading  blaes  upon  land  (c)]. 

(21.)  Liming  of  land. 

(22.  j  Marling  of  land. 

(23.)  Application  to  land  of  purchased  artificial  or  other  purchased  manure. 

(24.)  Consumption  on  the  holding  by  cattle,  sheej),  pigs,  [or  by  horses  other 
than  those  regularly  employed  on  the  holding,  of  corn  (f/)],  cake,  or  other  feeding 
stuff  not  produced  on  the  holding. 

[(25.)  Consumption  on  the  holding  by  cattle,  sheep,  or  pigs,  or  by  horses  other 
than  those  regularly  cmi^loj'od  on  the  holding,  of  corn  proved  by  satisfactory 
evidence  to  have  been  produced  and  consumed  on  the  holding  (c).] 

[(26.)  Laying  down  temjaorary  pasture  with  clover,  grass,  lucerne,  sainfoin, 
or  other  seeds,  sown  more  than  two  years  prior  to  the  determination  of  the 
tenancy  (/).] 

(27.)  (/y)  In  the  case  of  a  holding  as  to  which  section  three  of  the  Market 
Gardeners  Compensation  Act,  1895  (A),  applies — 

(i.)  Planting  of  standard  or  other  fruit  trees  permanently  set  out; 

(ii.)  Planting  of  fruit  bushes  permanently  set  out ; 

(iii.)  Planting  of  strawberry  plants; 

(iv.)  Planting  of  asparagus,  [rhubarb  (/)  ],  and  other  vegetable  crops  [which 
continue  productive  for  two  or  more  j^ears  (/.•)  ]  ; 

(v.)  Erection  or  enlargement  of  buildings  for  the  jiurpose  of  the  trade  or 
business  of  a  market  gardener. 

{x)  "  Or  removal"  newly  added.  [d]  Consumption  by  horses  and    con- 

(V)  "  Protecting    young    fruit    trees"  sumption  of  corn  are  both  newly  added. 

newly  added.  (')  Both  (25)  and  (26)  are  newly  added, 

(z)   "  Or  weiring  "  newly  added.  (/)  Both  (26)  and  (25)  are  newly  added. 

{a)   "  The  erection  of  wirework  in  hop  ('^^  ^^"^  improvements  in  (27)  of  market 

*■■],,         -1     n  n   1  gardens  arc   newly  added   also,  but   the 

°  y  '  •  addition  is  one  of  form  only.     Except  as 

(b)  "Boning  of  land  with  undissolved  to  (iv.)  the  addition  merely  repeats  the 
bones,"   which  headed  the  list  of  these  improvements  for  which  compensation  was 
improvements  m  Part  III.  of  Sched.  -I.  of  gjyen  by  the   Market    Gardeners   Com- 
the  Act  of   1883,  is  perhaps  omitted  as  pensation  Act,  1895,  ante,  p.  967. 
being  deemed  to  be  comprehended  suf&-  //^^  53  ^  59  Vict.  c.  27   ante. 

cicntly  in  the  term  ' '  purchased  manure."  (,)   <  <  Rhubarb ' '  "is  newly  added. 

(c)  "  Or  spreading  blaes  on  the  land  "  {/,■)  The  words  "which  continue  pro- 
is  newly  added.  "  Blaes  "  are  pieces  of  ductive  for  two  or  more  years  "  are  newly 
a  blue  Scotch  clay  so  called  from  its  colour.  added. 
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App.  a.  s.  19. 
SECOND   SCHEDULE.  ^^  ^c.^50^''''' 

Rules  as  to  Arbitration  (/). 

Part  I. 

Arbitratiox  before  a  Sixgle  Arbitrator. 

Appoiutrnent  of  Arhitrator. 

1.  A  person  agreed  upon  between  the  parties,  or  in  default  of  agreement 
nominated  by  the  Board  of  Agriculture  on  tbe  application  in  writing  of  either 
of  the  parties,  shall  be  appointed  arbitrator. 

2.  If  a  person  appointed  arbitrator  dies,  or  is  incapable  of  acting,  or  for  seven 
days  after  notice  from  either  party  requiring  him  to  act  fails  to  act,  a  new 
arbitrator  may  be  appointed  as  if  no  arbitrator  had  been  appointed. 

3.  Neither  party  shall  have  power  to  revoke  the  appointment  of  the  arbitrator 
without  the  consent  of  the  other  party. 

4.  Every  ajij^ointment,  notice,  revocation,  and  consent  under  this  part  of  these 
rules  must  be  in  writing. 

Time  for  Award. 

5.  The  arbitrator  shall  make  and  sign  his  award  within  twenty-eight  days  of 
his  appointment  or  within  such  longer  period  as  the  Board  of  Agriculture  may 
(whether  the  time  for  making  the  award  has  expired  or  not)  direct. 

Bemoval  of  Arhitrator. 

G.  Where  an  arbitrator  has  misconducted  himself  the  count}-  court  may 
remove  him. 

Evidence. 

1,  The  parties  to  the  arbitration,  and  all  persons  claiming  through  them 
respectively,  shall,  subject  to  any  legal  objection,  submit  to  be  examined  by  the 
arbitrator,  on  oath  or  affirmation,  in  relation  to  the  matters  in  dispute,  and 
shall,  subject  as  aforesaid,  produce  before  the  arbitrator  all  samples,  books, 
deeds,  papers,  accounts,  writings,  and  documents,  within  their  possession  or 
jjower  respectively  which  may^be  required  or  called  for,  and  do  all  other  things 
■which  during  the  proceedings  the  arbitrator  may  require  (/h). 

8.  The  arbitrator  shall  have  jjower  to  administer  oaths,  and  to  take  the  affirma- 
tion of  parties  and  witnesses  appearing,  and  witnesses  shall,  if  the  arbitrator 
thinks  fit,  be  examined  on  oath  or  affirmation. 

iStatement  of  Case. 

9.  The  arbitrator  may  at  any  stage  of  the  proceedings,  and  shall,  if  so  directed 
by  the  j  udge  of  a  county  court  (which  direction  may  be  given  on  the  application 
of  either  party),  state  in  the  form  of  a  special  case  for  the  opinion  of  that  Court 
any  question  of  law  arising  in  the  course  of  the  arbitration  («). 

Award. 

10.  The  arbitrator  shall  on  the  application  of  either  party  specify  the  amount 
awarded  in  respect  of  any  particular  improvement  or  imj^rovemcnts,  and  the 
award  shall  fix  a  day  not  sooner  than  one  month  nor  later  than  two  months 
after  the  delivery  of  the  award  for  the  payment  of  the  money  awarded  for 

{I)  These  rules  are  in  substitution  for  Act,  supra, 
sects.  9  to  16  of  the  Act  of  1883,  repealed  {//)  As  to  finality,  subject  to  appeal  to 

by  sect.  12  of  this  Act.  Court  of  Appeal  direct,   of  county  court 

{ill)  As  to  perjury,  see  sect.  2  (7)  of  the  judgment,  see  sect.  2  (fi)  of  the  Act,  supra. 
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App.  a.  s.  19.  compensation,  costs,  or  otlierwise,  and  shall  be  in  sucli  form  as  may  be  prescribed 
63  &  64  Vict,    by  the  13oavd  of  Agriculture  {(>). 

11.  The  award  to  be  made  by  the  arbitrator  shall  be  final  and  binding  on  the 
parties  and  the  jiersons  claiming  under  them  respectively. 

12.  The  arbitrator  may  correct  in  an   award  any  clerical  mistake  or  error 
arising  fi-om  any  accidental  slip  or  omission. 

13.  When  an  arbitrator  has  misconducted  himself,  or  an  arbitration  or  award 
has  been  improi)erly  procured,  the  county  court  may  set  the  award  aside. 


c.  50. 


Sched.  I. 
Arbitration 


Costs. 

14.  The  costs  of  and  incidental  to  the  arbitration  and  award  shall  be  in  the 
discretion  of  the  arbitrator,  who  may  direct  to  and  by  whom  and  in  what 
manner  these  costs  or  any  part  thereof  are  to  be  paid,  and  the  costs  shall  be 
subject  to  taxation  by  the  registrar  of  the  county  coiu't  on  the  application  of 
either  party,  but  that  taxation  shall  be  subject  to  review  by  the  judge  of  the 
county  court. 

15.  The  arbitrator  shall,  in  awarding  costs,  take  into  consideration  the 
reasonableness  or  imreasonableness  of  the  claim  of  either  party,  either  in  respect 
of  amoiint  or  otherwise,  and  any  unreasonable  demand  for  particulars  or  refusal 
to  supply  particulars,  and  generally  all  the  circumstances  of  the  case,  and 
may  disallow  the  costs  of  any  witness  whom  he  considers  to  have  been  called 
unnecessarily,  and  any  other  costs  which  he  considers  to  have  been  incurred 
imnecessarily. 

Forms. 

16.  Any  forms  for  proceedings  in  arbitrations  under  this  Act  which  may  be 
prescribed  by  the  Board  of  Agriculture  shall,  if  used,  be  sufficient  (  ^j). 


Part  II. 

Arbitration  before  two  Arbitrators  or  an  Umpire. 
Appointment  of  Arhitrahn'S  and  Umpire. 

1.  If  the  parties  agree  in  wi-iting  that  there  be  not  a  single  arbitrator,  each  of 
them  shall  appoint  an  arbitrator. 

2.  If  before  award  one  of  two  arbitrators  dies  or  is  incapable  of  acting,  or  for 
seven  days  after  notice  from  cither  party  requiring  him  to  act  fails  to  act,  the 
party  appointing  him  shall  appoint  another  arbitrator. 

3.  Notice  of  every  appointment  of  an  arbitrator  by  either  party  shall  be  given 
to  the  other  party. 

4.  If  for  fourteen  days  after  notice  by  one  party  to  the  other  to  appoint  an 
arbitrator,  or  another  arbitrator,  the  other  party  tails  to  do  so,  then,  on  the 
application  of  the  party  giving  notice,  the  Board  of  Agriculture  shall  appoint  a 
person  to  be  an  arbitrator. 

o.  "Wliere  two  arbitrators  are  appointed,  then  (subject  to  the  provisions  of 
these  rules)  they  shall,  before  they  enter  on  the  arbitration,  appoint  an  umpire. 

6.  If  before  award  an  umpire  dies,  or  is  incapable  of  acting,  or  for  seven  days 
after  notice  from  cither  party  requiring  him  to  act  fails  to  act,  the  arbitrators 
may  appoint  another  umpire. 

7.  If  for  seven  days  after  request  from  cither  party,  the  arbitrators  fail  to 
appoint  an  umpire,  or  another  umpire,  then,  on  the  application  of  either  party, 
the  Board  of  Agriculture  shall  appoint  a  person  to  be  the  umpire. 

8.  Neither  party  shall  have  power  to  revoke  an  appointment  of  an  arbitrator 
without  the  consent  of  the  other. 

9.  Every  appointment,  notice,  request,  revocation,  and  consent  under  this 
part  of  these  rules  shall  be  in  writing. 

^8  to  award,  the  Board  of  Agriculture  form  appears  to  be  compulsory.     As  to 
aings  under  Rule  16  the  forms  are  optional.     For  forms,  see  p.  985,  post. 
See  Rule  10,  p.  973,  supra. 
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Timt  for  Airunh 

10.  The  arbitrators  shall  make  and  sign  their  award  in  writing  within  twenty- 
eight  days  after  the  appointment  of  the  last  appointed  of  them,  or  on  or  before 
any  later  day  to  which  the  arbitrators,  by  any  writing  signed  by  them,  may 
enlarge  the  time  for  making  the  award,  not  being  more  than  forty-nine  days 
from  the  appointment  of  the  last  a^jpointcd  of  them. 

11.  If  the  arbitrators  have  allowed  their  time  or  extended  time  to  expire 
without  making  an  award,  or  have  delivered  to  either  party  or  to  the  umpire  a 
notice  in  writing  stating  that  they  cannot  agree,  the  nmi^ire  may  forthwith 
enter  on  the  arbitration  in  lieu  of  the  arbitrators. 

12.  The  umpire  shall  make  and  sign  his  award  within  one  month  after  the 
original  or  extended  time  appointed  for  making  the  award  of  the  arbitrators  has 
expired. 

13.  The  time  for  making  an  award  may  from  time  to  time  be  extended  by  the 
Board  of  Agriculture,  whether  the  time  for  making  the  award  has  expired  or  not. 

Eemoval  of  Arhitrafor,  Evidence,  Statement  of  Case,  Award,  Costs,  Forms. 

14.  The  provisions  of  Part  I.  of  these  rules  as  to  the  removal  of  an  arbitrator, 
the  evidence,  the  statement  of  a  case,  the  award,  costs,  and  forms  shall  apply  to 
an  arbitration  in  accordance  with  this  Part  as  if  the  expression  "arbitrator" 
whenever  used  in  those  provisions  included  two  arbitrators  or  an  umpire,  as  the 
case  may  require. 

THIRD  SCHEDULE. 
Enactments  Eepealed. 


App.  a.  s.  19. 

63  &  64  Vict. 

c.  50. 


Session  and 
Chapter. 


46   &   47 
c.  61. 


Vict. 


46   &    47   Vict. 
c.  62. 


Short  Title. 


The  Agiicultural  Hold- 
ings (England)  Act, 
1883. 


The  Agricultm-al  Hold- 
ings (Scotland)  Act, 
18«3. 


Extent  of  Repeal. 


Sect.  12. 


Section  one. 

Sections  six  to  sixteen. 

Section  seventeen  from  ' '  and  the 

award  shall"  to  the  end  of  the 

section. 
Sections  eighteen  to  twenty-three. 
In  section  twenty-four  the  words 

"  or  ordered  on  appeal  "  and  the 

words  "  or  ordered." 
Section  twenty-nine  from  ' '  where 

an   award   has   been  made"   to 

"  imin'ovement  will." 
Section  fifty-seven. 
The  definition  of    "  maniu'cs "    in 

section  sixtv-oue. 
The  Fii-st  Schedule. 
Section  one. 
Sections  six  to  eight. 
Sections  eleven  to  fifteen. 
Section  sixteen  from  the  beginning 

thereof  to   "  witliin  the  county," 

and  from  "  and  the  award  shall  " 

to  the  end  of  the  section. 
Sections  seventeen  to  twentj'. 
In  section  twenty-one   the  words 

"or  ordered  on  appeal,"  and  the 

words  "or  ordered." 
Section  twenty-four  from  "where 

an   award    has   been    made"  to 

"  improvement  will." 
Section  thirty- eight. 
The  Schedule. 
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App.  a.  s.  19. 

C3  &  64  Vict. 

c.  60. 

Agricultural 
Holding's  Act, 
19W,  Sclied.  m. 
(Acts  Repealed). 


Appendix  A.  (statutes  and  kules). 
THIRD  SCHEDULE.— ENACTMENTS  Eepealed— coMfmwecZ. 


Session  and 
Chapter. 


62   &   53   Vict. 
c.  20. 


58    &   59   Vict. 
c.  27. 


GO   &   Gl    Vict, 
c.  22. 


Short  Title. 


The  Agricultural  Hold- 
ings (iScotUuid)  Act, 
1889. 

The  Market  Gardeners 
Compensation  Act, 
1895. 

The  Market  Gardeners 
Compensation  (Scot- 
land) Act,  1897. 


Extent  of  Repeal. 


The  whole  Act. 


In   section    three   the  paragraphs 
nimibered  (2)  and  (3). 


In   section   three    the   paragrajihs 
numbered  (2)  and  (3). 


County  Court 
Order  "XL  A. 


Sect.  20.— County  Court  Eules  (November),  1900. 
Dated  November  27,  1900,  under  Agricultural  Holdings  Act,  1900. 

These  Eules  may  be  cited  as  the  County  Court  Eules  (November),  1900,  or 
each  Eule  may  be  cited  as  if  it  had  been  one  of  the  County  Coui't  Eules,  1889, 
and  had  been  numbered  therein  by  the  number  of  the  Order  and  Eule  placed  in 
the  margin  opposite  each  of  these  Eules. 

An  Order  and  Eule  referred  to  by  number  in  these  Eules  shall  mean  the  Order 
and  Eule  so  numbered  in  the  County  Court  Eules,  1889,  or  in  any  County  Court 
Eules  of  subsequent  date,  as  the  case  may  be. 

These  Eules  shall  be  read  and  construed  as  if  they  were  contained  in  the 
County  Court  Eules,  1889.  The  Forms  in  the  Appendix  shall  be  used  as  if  they 
were  contained  in  the  Ajipendix  to  the  County  Court  Eules,  1889,  and  when  it  is 
so  expressed  shall  be  used  instead  of  the  corresponding  Forms  contained  in  such 
last-mentioned  Appendix,  or  in  the  Appendix  to  any  County  Court  Eules  of 
subsequent  date,  as  the  case  may  be. 

Where  any  Eule  or  Form  hereby  annulled  is  referred  to  in  any  of  the  County 
Cotu't  Eules,  1889,  or  in  any  County  Court  Eules  of  subsequent  date,  or  the 
A]:)pcndices  thereto,  the  reference  to  such  Eule  or  Fonn  shall  be  construed  as 
referring  to  the  Eule  or  Form  prescribed  to  be  used  in  lieu  thereof. 


Ord.  XLa. 
Rule  1. 

Appointment 
or  change  of 
Guardian  for 
purpose  of 
Agi'ieultural 
Holdings  Acts. 
46  &  47  Vict, 
c.  61,  s.  25. 

Affidavit. 
[Conf.  Foi-ms 
64a,  64b.] 
Applications 
ex  parte. 


Order  XL  a. 

The  AgricnJixral  IlohJimjs  {England)  Acts,  1883  to  1900,  dx. 

Order  XL.,  and  Forms  311a,  312,  and  312a,  are  hereby  annulled,  and  the 
following  Order  and  forms  shall  stand  in  lieu  thereof  : — 

13. — (1.)  An  application  for  the  appointment  or  change  of  a  guardian  of  an 
infant  or  i:)erson  of  unsound  mind  not  so  found  by  inquisition  for  the  purposes 
of  the  Agricultural  Holdings  (England)  Acts,  1883  to  1900  (in  this  Order  referred 
to  as  the  said  Acts),  shall  be  intituled  in  the  matter  of  the  Acts  and  of  the  arbi- 
tration or  intended  arbitration,  and  shall  be  made  in  accordance  with  the  rules 
for  the  time  being  in  force  as  to  interlocutory  apjjlications. 

(2.)  Any  such  apj^lication  shall  bo  supported  by  affidavit,  and  accompanied 
by  a  written  consent  of  the  proposed  guardian  to  act  as  such. 

(3.)  An  application  on  behalf  of  an  infant  or  person  of  unsound  mind  for  the 
appointment  of  a  guardian  may  be  made  ex  jiarte. 
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(4.)  An  application  by  any  other  person  interested  for  the  appointment  of  a  App.  A.  s.  20. 
guardian  of  an  infant  or  person  of  unsound  mind  shall  be  made  to  the  judge  on  County Couet 
notice  in  writing;  and  such  notice,  together  with  a  copy  of  the  affidavit  in     Oedee  XLa. 
support  of  the  application,  shall  three  clear  days  at  least  before  the  day  in  such    -     — — 
notice  named  for  hearing  the  application  be  served  on  the  person  with  whom  or  ^jf  J^„tfce.°^^ 
under  whose  care  such  infant  or  j^erson  of  unsound  mind  is  residing,  and  also,   ^Q„„f_  ord. 
in  the  case  of  an  infant  not  residing  with  or  under  the   care  of  hi-^  father  or  vil.i.,  r.  l  (5), 
guardian,  on  the  father  or  guardian  (if  any)  of  such  infant :  Provided,  that  the  and  Forms  61b, 
registrar  may  dispense  with   such  last-mentioned  service.      Service  may  be 
effected  in  accordance  with  the  provisions  of  sect.  28  of  the  Agricultural  Hold-  46  &  47  Vict, 
ings  (England)  Act,  1 883.  _  *=•  ^^'  ^-  ■^^• 

(5.)  An  application  for  the  removal  or  change  of  a  guardian  shall  be  made  to 
the  judge  on  notice  in  writing,  which  shall  be  served  on  the  guardian  proposed 
to  be  removed  or  changed,  or  his  solicitor,  in  accordance  with  the  last  preceding 
paragraph. 

14.— (1.)  An  application  to  the  judge  under  the  said  Acts  for  an  order  direct-         jj^jg  2. 
ing  an  arbitrator  to  state  in  the  form  of  a  special  case  for  the  opinion  of  the  — - 

Court  any  question  of  law  arising  in  the  course  of  the  arbitration  shall  be  made  oJderTo'st^te 
in  Coiu-t  on  notice  in  writing,  which  shall  be  intituled  in  the  matter  of  the  Acts  case.    63  &  6-t 
and  of  the  arbitration,  and  shall  state  concisely  the  question  of  law  which  the  ^^^^^--^j' -p^  i 
apjjlicant  desu-es  to  be  stated  for  the  opinion  of  the  Court,  and  shall  be  sup-  ^JIq\     '      '   ' 
ported  by  an  affidavit  setting  forth  the  facts  of  the  case  and  the  question  of  law  porm  3Un. 
arising  thereon. 

(2.)  The  application  and  affidavit  shall  be  filed  with  the  registrar,  and  shall 
bo  marked  by  the  registrar  with  a  reference  number,  and  all  subsequent  pro- 
ceedings shall  bear  the  reference  number. 

(3.)  Copies  of  the  application  and  affidavit  shall  be  served  by_  the  applicant  on 
the  parties  to  the  arbitration,  and  on  the  arbitrator,  or  on  their  respective  soli- 
citors (if  any),  ten  clear  days  at  least  before  the  hearing  of  the  application, 
unless  the  judge  or  registrar  shall  give  leave  for  shorter  service,  in  which  case 
a  copy  of  the  order  giving  such  leave  shall  be  served  with  the  copy  pf  the 
application.  Such  service  may  be  effected  in  accordance  with  the  provisions  of 
sect.  28  of  the  Agricultural  Holdings  (England)  Act,  1883  ;  and  service  on  any  46  &  47  Vict, 
party  who  does  not  appear  on  the  hearing  of  the  application  shall  be  proved  c.  61,  s.  28. 
before  an  order  is  made. 

(4.)  Any  affidavit  intended  to  be  used  by  any  party  in  opposition  to  the 
application  shall  be  filed  and  a  copy  thereof  shall  be  served  on  the  applicant  or 
his  solicitor  four  clear  days  at  least  before  the  hearing  of  the  application,  or,  if 
leave  has  been  given  for  short  service  of  the  notice  of  the  application,  in  such 
reasonable  time  before  the  hearing  as  the  date  of  service  of  such  notice  will 
allow.  ' 

(5.)  A  deponent  to  an  affidavit  shall  on  notice  from  the  other  side  served  in 
accordance  with  paragraph  3  attend  the  hearing  for  cross  examination ;  and 
witnesses  may  be  orally  examined  on  the  hearing  of  the  application  in  the  same 
manner  as  on  the  hearing  of  an  action. 

(6.)  The  order  of  the  judge  on  the  application  shall  be  settled  and  signed  by 
the  registrar,  and  shall  be  sealed  and  filed,  and  signed  copies  thereof  shall  bo 
served  on  the  arbitrator  in  accordance  with  the  provisions  of  sect.  28  of  the 
Agricultural  Holdings  (England)  Act,  1883,  and  on  all  other  persons  affected  46&47VJct. 
thereby  in  accordance  with  Eule  5  of  Order  XXIII.  .     ,   .     . 

15.— (1.)  Where  an  arbitrator  under  the  said  Acts  states  in  the  form  of  a         Rule  3. 
special  case  for  the  opinion  of  the  Court  any  question  of  law  arising  in  the  gtj^tement  of 
course  of  the  arbitration  (whether  on  his  own  motion  or  in  pursuance  ot  a  dii'ec-  Case, 
tion  of  the  Court  to  that  effect),  such  case  shall  be  intituled  in  the  matter  of  the  f  *  "^^^.^J^^^-jj 
Acts  and  of  the  arbitration,  and  shall  be  divided  into  jiaragraphs  numbered  pt.  j',  par.  9. 
consecutively,  and  shall  state  concisely  such  facts  and  documents  as  may  be  [|'^"/^R-^g^-. 
necessary  to  enable  the  judge  to  decide  the  questions  of  law  raised  thereby.  ^^^--^ 
Upon  the  argument  of  such  case  the  judge  and  the  parties  shall  be  at  liberty  to 
refer  to  the  whole  contents  of  such  documents,  and  the  judge  shall  be  at  liberty 
to  draw  from  the  facts  and  documents  stated  in  the  case  any  inference,  whether 
of  fact  or  of  law,  which  might  have  been  drawn  therefrom  if  proved  at  the 
hearing  of  an  arbitration. 

(2.)  Such  special  case  shall  be  signed  by  the  arbitrator,  and  may  be  filed  by  Signing  and 
the  arbitrator  or  any  of  the  parties  to  the  arbitration  with  the  registrar,  and  a  ^i^s- 
copy  shall  be  filed  therewith  for  the  use  of  the  judge ;  and  such  case  shall  bo 
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App.  a.  s.  20. 
CoiTXTY  Court 
Oeder  XLa. 

Fixinff  Day  for 
Heiirin,?. 

[Ord.  XL.,r.  5.] 
[Coiu:  K.  S.  C, 
Oi-d."  XXXIV., 
r.  6.] 
Form  311c. 

46  &  47  Vict. 
C.  61,  s.  28. 

Copies  of  Case. 

Order  on 
Hearing. 

Form  Olio. 


Remitting  Case 
for  re-st  atemen  t . 

Eule4. 

Application 
for  removal  of 
Arbitrator, 
or  to  set  aside 
Award. 
63  &  64  Vict, 
c.  50.,  Sched.  11. 
Pt.  1,  pars.  6, 13. 
Proceedings, 
how  com- 
menced. 
Form  31  1e. 
Particulars  and 
Affidavit. 


Copies  for 
Judge  and 
Keapondents. 


Fixing  Day  of 
Hearing  by 
Registrar. 


Fixing  Day  and 
Place  of 
Hearing  by 
Judge. 


Notice  to 
Parties. 
Forms  31  If, 
311  o. 


marked  by  tlie  registrar  witli  a  rofcrcnco  number  (whicb,  -where  a  case  is  stated 
in  pursuance  of  an  order  of  the  Court  to  that  effect,  shall  be  the  same  as  that  on 
the  application  for  such  direction)  and  all  subsequent  proceedings  shall  bear 
the  reference  number. 

(3.)  On  a  case  being  filed  the  registrar  shall  transmit  a  copy  thereof  to  the 
judge,  who  shall,  as  soon  as  conveniently  may  be,  appoint  a  day  and  hour  for 
hearing  the  case,  and  in.struct  the  registrar  to  give  notice  thereof  forthwith  to 
the  parties.  Such  day  shall  be  so  fixed  as  to  allow  such  notice  to  be  given  ten 
days  at  least  before  the  day  fixed  for  the  hearing,  unless  the  judge  shall,  with 
the  consent  of  all  parties,  fix  an  earlier  day ;  and  such  notices  may  be  served  in 
accordance  witli  the  provisions  of  sect.  28  of  the  Agricultural  Holdings  (Eng- 
land) Act,  1SS3. 

(4.)  The  registrar  shall,  on  the  application  and  at  the  cost  of  any  party, 
furnish  him  with  a  copy  of  the  case. 

(5.)  On  the  hearing  of  the  case  an  order  in  accordance  with  the  opinion  of  the 
judge  shall  be  settled  and  signed  by  the  registrar,  and  shall  be  sealed  and  filed, 
and  signed  copies  thereof  shall  be  served  on  all  jjarties  to  the  arbitration  in 
accordance  with  Eule  5  of  Order  XXIII.  ;  and  a  signed  copy  thereof  shall  bo 
sent  in  like  manner  to  the  arbitrator,  for  him  to  proceed  in  accordance  with  the 
opinion  of  the  judge. 

(7.)  The  judge  may  remit  the  case  to  the  arbitrator  for  re-statement  or  further 
statement. 

16. — (1.)  When  application  is  made  to  the  Court  under  the  said  Acts  for  the 
removal  of  an  arbitrator  on  the  ground  of  his  misconduct,  or  for  an  order  setting 
aside  an  award  on  the  ground  of  misconduct  of  the  arbitrator,  or  on  the  ground 
that  the  arbitration  or  award  has  been  improperly  procured,  the  party  making 
the  a2ii:)lication  shall  be  called  "the  applicant";  and  all  other  parties  to  the 
arbitration,  and  the  arbitrator,  shall  be  made  parties  to  the  application,  and 
shall  be  called  "the  respondents." 

(2.)  Proceedings  shall  be  commenced  by  filing  an  application,  intituled  in  the 
matter  of  the  Acts  and  of  the  arbitration,  which  shall  he  entered  and  numbered 
as  a  plaint. 

(3.)  Particulars  shall  be  appended  or  annexed  to  the  application,  contain- 
ing— 

(rt.)  A  concise  statement  of  the  relief  or  order  which  the  applicant  claims,  and 
of  the  grounds  on  which  the  application  is  made : 

(/).)  The  full  names  and  addresses  of  the  respondents  and  of  the  applicant, 
and  of  his  solicitor,  if  the  proceedings  are  commenced  through  a 
solicitor : 

and  the  application  shall  be  supported  by  an  affidavit  setting  forth  the  circum- 
stances in  which  and  the  grounds  on  which  the  application  is  made. 

(4.)  The  applicant  .shall  deliver  to  the  registrar  with  the  application,  particu- 
lars, and  affidavit  a  copy  thereof  for  the  judge,  and  a  copy  for  each  respondent 
to  be  served ;  and  where  the  application  is  to  set  aside  an  award,  the  applicant 
shall  file  a  copy  of  the  award  for  the  use  of  the  judge. 

(o.)  On  the  iiling  of  the  application  the  registrar  shall  fix  the  hearing  thereof 
before  the  judge  for  any  Court  appointed  to  be  held  within  twenty-eight  days 
from  the  date  of  the  applicati<m,  but  the  date  of  hearing  shall  be  so  fixed  as  to 
allow  the  copies  of  the  application,  particulars,  and  affidavit  to  be  served  on  the 
respondents  at  least  ten  clear  days  before  the  date  so  fixed. 

(G.)  If  there  is  no  .such  Court  available,  the  registrar  shall  send  notice  of  the 
application  to  the  judge,  who  shall,  as  soon  as  conveniently  may  bo,  appoint  a 
day  aud  place  for  the  hearing  of  the  application.  Such  day  shall  be  so  fixed  as 
to  allow  the  copies  of  the  application,  particulars,  and  affidavit  to  be  served  on 
the  respondents  at  least  ten  clear  days  before  the  date  so  fixed.  The  place  of 
hearing  shall  be  the  place  at  which  the  Court  is  held,  or,  if  the  judge  so  orders, 
any  other  convenient  Coui't  of  which  ho  is  judge. 

(7.)  On  the  day  for  the  hearing  of  the  application  being  fixed,  the  registrar 
shall  give  or  send  by  post  notice  in  writing  to  the  applicant,  stating  the  place 
at  which  and  the  day  and  hour  on  and  at  which  the  api:)lication  will  be  heard, 
and  shall  issue  the  coi)ies  of  the  ap];)lication,  particulars,  and  affidavit,  under  the 
seal  of  the  Court,  for  service  on  the  respondents,  together  with  notices  signed 
by  the  registrar  himself  and  under  the  seal  of  the  Court,  stating  the  place  at 
which  and  the  day  and  hour  on  and  at  which  the  application  will  be  heard,  and 
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tliat  if  the  respondents  do  not  attend  in  person  or  by  their  solicitors,  such  App.  A.  s.  20. 
order  will  be  made  and  proceedings  taken  as  the  judge  may  think  just  and  County Couet 
expedient.  Oedee  XLa. 

(S.)  The  copies  and  notices  mentioned  in  the  last  preceding  paragraph  shall 
be  served  on  each  respondent  not  less  than  ten  clear  days  before  the  day  fixed  Service  on 
for  the  hearing,  unless  such  respondent,  or  his  solicitor  on  his  behalf,  agrees  to  -E^espondeats. 
accept  shorter  service. 

(9.)  Such  copies  and  notices  may  be  served —  Service  on 

(a)  By  a  bailiff  of  a  Court ;  [Oi-a.  yn., 
or,  at  the  request  of  the  applicant  or  his  solicitor,                                                         r.  30.] 

(b)  By  the  apj)licant,  or  some  clerk  or  servant  in  his  permanent  and  exclusive 

employ ;  or 

(c)  By  the  applicant's  soHcitor,  or  a  solicitor  acting  as  agent  for  such  solicitor, 

or  some  person  in  the  employ  of  cither  of  them. 

(10.)  Service  may  be  effected  either  in  accordance  with  the  Eules  as  to  service  Mode  of  Service, 
of  default  summonses,  or  by  registered  post  in  accordance  with  the  iirovisions  of  ^6  &  47  Vict. 
sect.  28  of  the  Agricultural  Holdings  (England)  Act,  1883.  "■  ^^'  ^-  ^^■ 

(11.)  Where  service  is  effected   otherwise  than  by  a  baUiff,  a  copy  of  the  Where  Service 
document  served,  with  the  date  and  mode  of  service  endorsed  thereon,  shall  ^^eThLn^bv  ' 
within  three  clear  days  next  after  the  date  of  service,  or  such  further  time  as  Bailiff, 
may  be   allowed  by  the  registrar  of  the   Court  issuing   such  document,  be  [Ord.  VII., 
delivered  or  transmitted  to  such  registrar  by  the  applicant  or  his  solicitor.      The  '^■-  ^^-^ 
applicant  or  his  solicitor  shall  also  deliver  or  transmit  to  the  registrar  an  affidavit 
of  the  service  of  such  document,  according  to  Form  21  in  the  Appendix,  with  Form  21. 
such  variations  as  the  circumstances  of  the  case  shall  require. 

(12.)  Any  affidavit  intended  to  be  used  by  any  respondent  on  the  hearing  of 
the  ajjplication  shall  be  filed  and  a  copy  thereof  shall  be  served  on  the  applicant 
or  his  solicitor  four  clear  days  at  least  before  the  hearing  of  the  application,  or, 
if  short  service  of  the  notice  of  the  application  has  been  accepted,  in  such 
reasonable  time  before  the  hearing  as  the  date  of  service  will  allow. 

(13.)  A  deponent  to  an  affidavit  shaU  on  notice  from  the  other  side  served  46  &  47  Vict, 
in  accordance  with  the  provisions   of   sect.  28   of  the  Agricultural  Holdings  °-  ^■'■'  ^-  ^^• 
(England)   Act,    1883,  attend  the  hearing  for   cross    examination ;    and  wit- 
nesses may  be  orally  examined  on  the  hearing  of  the  application  in  the  same 
manner  as  on  the  hearmg  of  an  action. 

(14.)  Subject  to  the  special , provisions  of  this  Eule,  the  jDrocedure  on  an  Procedure  on 
application  shall  be  the  same  as  the  procedure  in  an  action  commenced  in  the  '^PP^^c-'^tion. 
Court  by  plaint  and  summons  in  the  ordinary  way,  and  detemiined  by  the  j  udge 
without  a  jury;  and  the  statutory  provisions  and  rules  for  the  time  being  in 
force  relating  to  such  actions  shall,  witli  the  necessary  modifications,  apply  to 
such  application  accordingly ;  and  in  the  application  of  such  provisions  and 
rules  the  application  shall  be  deemed  to  be  a  summons  with  particulars  annexed, 
the  day  fixed  for  proceeding  with  the  application  shall  be  deemed  to  be  the 
return  day,  and  the  applicant  and  respondents  shall  be  deemed  to  be  plaintiff 
and  defendants  respectively. 

(15.)  The  order  of  the  judge  on  any  application  shall  be  settled  and  signed  by  Order, 
the  registrar,  and  shall  bo  sealed  and  filed,  and  signed  copies  thereof  shall  be 
served  on  all  persons  affected  thereby  in  accordance  with  Rule  5  of  Order  XXIII. ; 
and  such  order  shall  be  enforceable  in  the  same   manner  as  a  judgment  or 
order  of  the  Court. 

(16.)  "Where  the  hearing  is  to  take  place  at  another  Court,  the  registrar  of  the  "Wliere  Hearing 
Court  in  which  the  proceeding  is  ponding  shall  forthwith  send  notice  to  the  l'^  *"  ^'^^'^  P'**^^ 
registrar  of  such  other  Court  that  the  judge  has  ordered  the  hearing  to  take  court, 
place  there  ;  and  he  shall,  in  sufficient  time  before  the  hearing,  transmit  the 
papers  to  the  registrar  of  the  Court  at  which  the  hearing  is  to  take  place,  who 
shall  act  at  the  hearing  for  such  first-mentioned  registrar,  and  shall,  after  the 
hearing,  return  the  papers  to  him,  with  a  minute  of  the  order  made  ;  and  such 
order  shall  bo  settled,  signed,  sealed,  filed,  served,  and  proceeded  on  in  the 
Coui't  in  which  the  proceeding  is  pending  in  like  manner  as  if  the  hearing  had 
taken  place  there, 
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App.  a.  s.  20.  17. — (1.)  An  application  to  the  registrar  to  tax  the  costs  of  and  incidental  to 
County  Court  ^n  arbitration  and  award  under  tlie  said  Acts  shall  bo  made  in  writing,  and  shall 
Obdee  XLa.    state  on  whose  behalf  the  application  is  made. 

(2.)  On  receipt  of  such  application  the  registrar  shall  fix  a  place  and  time  for 
proceeding  with  such  taxation,  and  shall  give  or  send  by  post  notice  in  writing 
to  the  ap})Ucant  and  to  the  jiarties  whoso  costs  are  to  be  taxed,  signed  by  the 
registrar  himself  and  under  the  seal  of  the  Court,  stating  the  place,  day,  and 
hour  at  and  on  which  the  taxation  will  be  jiroceeded  with,  and  requiring  the 
parties  to  attend  and  produce  documents  and  be  examined,  and  warning  them 
that  if  they  do  not  attend  either  in  person  or  by  their  solicitors  such  order  will 
be  made  and  proceedings  taken  as  to  the  registrar  shall  seem  fit.  Such  notices 
shall  be  given  or  sent  four  days  at  least  before  the  day  fixed  for  the  taxation. 

(3.)  On  the  completion  of  the  taxation,  or,  in  the  case  of  review  by  the  judge, 
after  such  review,  the  registrar  shall  give  or  send  by  post  to  each  party  a 
certificate  of  the  result  of  the  taxation,  stating  the  amount  at  which  the  costs 
have  been  allowed. 

18.  An  application  to  the  judge  to  review  any  taxation  by  the  registrar  shall 
be  made  on  notice  in  writing  in  accordance  with  the  rules  for  the  time  being  in 
force  as  to  interlocutory  applications. 

19. — (1.)  An  application  to  the  judge  under  the  said  Acts,  or  the  Allotments 
and  Cottage  Gardens  Compensation  for  Crojjs  Act,  1887,  for  an  order  that  money 
awarded  to  be  paid  for  compensation,  costs,  or  otherwise,  shall  be  recoverable 
as  money  ordered  by  a  county  court  under  its  ordinary  jiiriscUction  to  be  paid  is 
recoverable,  shall  be  made  in  Court  on  notice  in  writing,  which  shall  be  intituled 
in  the  matter  of  the  Acts  and  of  the  arbitration  ;  and  on  filing  the  ajjplication 
the  applicant  shall  produce  to  the  registrar  the  original  award  (or  a  duplicate 
thereof)  and  shall  file  a  cojiy  thereof,  together  with  an  affidavit  intituled  as 
above,  verifying  both  the  original  and  the  copy  award,  and  the  amount  remain- 
ing due  thereunder. 

(2.)  Where  the  application  is  for  the  recovery  of  or  includes  the  recovery  of 
any  money  awarded  to  be  paid  for  costs,  the  affidavit  shall  state  the  amount  at 
which  such  costs  have  been  agxeed  upon  or  allowed  on  taxation,  and  that  a 
demand  for  payment  of  such  amount,  with,  in  the  case  of  taxation,  a  copy  of 
the  certificate  of  the  result  of  the  taxation,  has  been  served  on  the  party  against 
whom  the  ajiplication  is  made  fourteen  days  at  least  before  the  date  of  the  appli- 
cation. Service  of  such  demand  may  be  effected  in  accordance  with  the  pro- 
visions of  sect.  28  of  the  Agricultural  Holdings  (England)  Act,  1883. 

(3.)  The  aiiplication  shall  not  be  numbered  as  a  plaint,  but  shall  be  marked 
by  the  registrar  with  a  reference  number  as  a  commencement  of  proceedings,  and 
all  subsequent  proceedings  shall  bear  the  reference  number. 

(4.)  A  copy  of  the  ajiplication  and  affidavit  shall  be  served  on  the  party 
against  whom  the  application  is  made,  and  i)roof  of  such  service  shall  be  made, 
in  accordance  with  paragraj^h  3  of  Eule  2  of  this  Order ;  and  the  j^rovisions  of 
paragraphs  4  and  5  of  the  last-mentioned  rule  shall  apply  to  proceedings  on  an 
application  under  this  rule. 

(5.)  The  order  of  the  judge  on  the  application  shall  be  settled  and  signed  by 
the  registrar,  and  shall  be  sealed  and  filed,  and  signed  copies  thereof  shall  be 
served  on  all  persons  affected  thereby  in  accordance  with  Rule  5  of  Order 
XXIII.  ;  and  such  order  shall  be  enforceable  in  the  same  manner  as  a  jiulg- 
ment  or  order  of  the  Coiu't. 

20.  Proceedings  for  the  recovery  of  money  agreed  to  be  paid  for  compensation, 
costs,  or  otherwise,  under  the  said  Acts,  or  the  Allotments  and  Cottage  Gardens 
Compensation  for  Crops  Act,  1887,  or  for  the  settlement  of  a  dispute  under 
sect.  46  of  the  Agi-i cultural  Holdings  (England)  Act,  1883,  shall  be  by  action 
commenced  by  plaint  and  summons  in  the  ordinary  way.  Particulars  of  demand 
shall  be  filed  in  any  such  action,  and  shall  state  concisely  the  nature  of  the. 
claim  or  dispute,  and  the  relief  or  order  which  the  plaintiff  claims. 


Eule  5. 

Application  f  or 

taxiition  of  Costs 

of  Arbitration. 

63  &  61  Vict. 

e.  50,  Schod.  11. 

Pt.  1,  par.  14. 

[Conf.  Form 

352.] 

Notice  of  Time 

and  Place  for 

Taxation. 

[  Cnnf.  Form 

353.] 

Certificate  of 

Taxation. 


Eule  6. 

Review  of 
Taxation  by 
Judge. 
63  &  64  Vict. 
0.  50,  Soiled,  n. 
Pt.  1,  par.  14. 
Eule  7. 

Application  for 
recovery  of 
Money  awarded 
to  be  paid  for 
Compensation, 
&c. 

46  &  47  Vict. 
c.  61,  s.  24  ; 
50  &  51  Viet. 
c.  26,  s.  17  ; 
63  &  64  Vict. 
c.  .50,  s.  2  (3). 
Form  312b. 


Form  312c. 


Rule  P. 

Proceedings  for 
recovery  of 
Money  agreed 
to  be  paid  under 
46  &  47  Viet. 
c.  61,8.  24; 
50  &  51  Vict. 
c.  26,  8.  17  ; 
63  &  64  Vict, 
c.  50,  s.  2  (3)  ; 
or  for  settle- 
ment of 
Disputes  under 
46  &  47  Vict, 
c.  61,  s.  46. 
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The  Agricultural  Holdings  (England)  Acts,  1883  to  1900.  Ord.  xla.,  r.  2. 

Application  for  Order  directing  Statement  of  Case. 

lu  the  County  Court  of  holden  at 

\_Reference  Number.'] 

In  the  matter  of  the  Agricultural  Holdings  (England)  Acts,  1883  to  1900, 

and 
In  the  matter  of  an  Arbitration  between 

A.B., 

of  &c..  Tenant, 

and 
CD., 

of  &c.,  Landlord. 

Take  Notice,  that  application  will  be  made  to  the  judge  at  on 

the  day  of  19     ,  at  the  houi-  of  o'clock  in  the  _ 

noon,    on  behalf  of  the   above  named  ,  for   an  order  directing  Mr. 

,  the  arbitrator  appointed  in  the  above-mentioned  arbitration,  to  state 
ia  the  form  of  a  special  case  for  the  opinion  of  the  Coiu't  the  following  question 
of  law  arising  in  the  coiu'so  of  the  arbitration,  viz., 
\_State  the  question  of  Zoif .] 
And  further  take  notice,  that  an  affidavit  of  filed  herewith  [in  the 

notice  served  on  any  party  substitute  for  these  words  a  copy  whereof    is  served 
herewith]  will  be  read  in  support  of  the  application. 
Dated  this  day  of  19     . 

(Signed) 

AppHcant. 


To  the  Eegistrar  of  the  Coui-t 

and  to  [the  other  parties  to  the  arbitration 
and  the  arbitrator,  naming  theni]. 


[or  Applicant's  Solicitor]. 


311c. 

The  Agkicitltural  Holdings  (England)  Acts,  1883  to  1900.  ^'a  (^^'^■' 

Notice  of  Day  upon  which  Special  Case  will  be  heard. 

In  the  County  Court  of  holden  at 

[Headiny  as  in  Special  Case.] 

Take  Notice,  that  the  judge  of  this  Com-t  will  hear  the  special  case  stated  by 
Mr.  ,  the  arbitrator  appointed  in  the  above-mentioned  matter,  at  a  Court 

to  be  holden  at  on  the  day  of  19     ,  at  the  hour 

of  in  the  noon ;  and  that  if  you  do  not  attend  in  person  or  by 

your  solicitor  at  the  time  and  place  above  mentioned,  such  order  will  bo  made 
and  proceedings  taken  as  the  judge  may  think  just. 

You  may  obtain  a  copy  of  the  case  upon  application  at  my  office,  and  upon 
prepayment  of  the  costs  of  such  copy. 

Dated  this  day  of  19     . 

Eegistrar. 

To 

[the  parties  to  the  arbitration']. 
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311D. 


App.  a.  s.  20. 

County CouET 

FoKMs  The  Agricultural  Holdings  (England)  Acts,  1883  to  1900. 

HoTd.'acts.  O^^er  on  Hearing  of  Special  Case. 

[Ihadrng  as  in  Special  Case.'] 

r.  3(6).  '  '  The  special  case  stated  by  Mr.  ,  the  arbitrator  appointed  in  the  above- 

mentioned  matter  [if  stated  pursuant  to  an  order  of  the  Jiulye,  add  in  pursiumce 
of  an  order  of  the  judge  made  in  the  above-mentioned  matter  on  the 
day  of  19     ]  coming  on  for  hearing  this  day : 

Now,  upon  reading  the  said  case,  and  upon  hearing  the  above-mentioned 
A.  B.  \_or  Mr.  ,   solicitor  \_or  of  counsel]  for  the  above-named 

A.  B.  ]  and  the  above-named  t'.  X>.  [or  Mr.  ,  solicitor 

\_or  of  counsel]  for  the  above-named  C.  D.  ]  \j)r  if  either  jjarty  dues  not 

aj)})ear,  no  one  appearing  for  the  above-named  A.  B.  [or  C.  D.  ], 

and  upon  debate  of  the  matter,  the  judge  of  this  Court  doth  declare  his  opinion 
on  the  question  of  law  stated  for  the  opinion  of  the  Coiu-t  as  follows  : — 

\_State  Opinion.'] 
And  it  is  ordered  that  a  copy  of  this  order  be  sent  by  the  registrar  to  the  said 
Mr.  ,  for  him  to  proceed  in  accordance  with  the  opinion  so 'declared  as 

aforesaid. 

\_Add  directions  as  to  costs,  if  any.'] 
Dated  this  day  of  19     . 

To  Kegistrar. 

[the parties  to  the  arhitration 
and  the  arbitrator]. 


311E. 
Ord.  xla.,  The  Agricultural  Holdings  (England)  Acts,  18S3  to  1900. 

r.  4(2).  ^  ^ 

Application  for  Removal  of  Arbitrator,  or  to  set  aside  Award. 

In  the  County  Court  of  holden  at 

No.  of  Plaint 
In  the  matter  of  the  Agricultural  Holdings  (England)  Acts,  1883  to  1900, 

and 
In  the  matter  of  an  Arbitration  between 
A.  B., 

of  &c.,  Tenant, 

and 

a  D., 

of  &c..  Landlord. 

Application  is  hereby  made  on  behalf  of  the  above-named 
(1)  for  the  removal  of  Mr.  ,  the  arbitrator  appointed  in  the  above- 

mentioned  arbitration,  on  the  ground  of  his  misconduct. 
Particulars  are  hereto  appended  [or  annexed]. 

[or  (2)  to  set  aside  the  award  made  by  Mr.  ,  the  arbitrator  appointcnl 

in  the  above-mentioned  arbitration,  on  the  day  of  ,  on  the 

ground  of  the  misconduct  of  the  said  Mr.  [or  on  the  ground  that  the 

said  arbitration  [or  award]  was  imjiroiierly  procured].] 
Pai-ticulars  are  hereto  appended  [or  annexed]. 

An  affidavit  of  in  support  of  tlie  application  is  filed  lierewith. 

Application  is  hereby  made  to  the  Coiu't  to  fix  a  day  for  the  hearing  of  the 
said  application. 

The  names  and  addresses  of  the  api^licant  and  his  solicitor  are  : — 
Of  the  applicant 
Of  his  solicitor 

The  names  and  addresses  of  the  respondents  to  be  served  with  this  application 
are 

Dated  this  day  of  19     . 

(Signed) 

Applicant. 
[or  Applicant's  Solicitor.] 


County  Court  Forms  under  Agric.  Hold.  Acts.  983 

App.  a.  s.  20. 
CottnttCouet 
31  If.  Foems. 


The  Agricultural  Holdings  (England)  Acts,  1883  to  1900.  ord.  xla., 

r.4(7). 

Notice  to  Applicant  of  Day  upon  which  Application  will  be  heard. 

\_Heudin(j  as  in  Aiiplication.'] 
Take  Notice,  that  the  jiiclge  of  tliis  Court  will  hear  the  application  in  this 
matter  at  [5tofe2>/«ce  o/ /»'ar/Hy]  on  the  day  of  19     , 

at  the  hour  of  in  the  noon. 

Dated  this  day  of  19     . 

Eegitjtrar. 

To 
of 


31lG. 


The  Agricultural  Holdings  (England)  Acts,  1SS3  to  1900.  Ord.  xla. 

r.  4(7). 

Notice  to  Respondents  of  Day  upon  which  Application  will  be  heard. 

,\_Headimj  as  in  Aj^ipJkation.'] 

Take  Notice,  that  the  judg:e  of  this  Court  will  hear  the  application  a  sealed 
copy  of  which,  with  the  particulars  thereunto  appended  [or  annexed]  and  a 
sealed  copy  of  an  afBdavit  filed  in  support  thereof,  is  served  herewith  at  [state 
place  of  hearing']  on  the  day  of  19     ,  at  the  horn-  of 

in  the  noon  ;  and  that  if  you  do  not  attend  either  m  person  or 

by  your  solicitor  at  the  time  and  place  above  mentioned,  such  order  wiU  be  made 
anci  proceedings  taken  as  the  judge  may  think  just  and  expedient. 

Dated  this  day  of  19     . 

Eegistrar. 

To 
of 

[naminy  all  the  respondents']. 


'      312b. 
The  Agricultural  Holdings  (England)  Acts,  1883  to  1900.  ^'7  (i^.-^''-' 

The  Allotments  and  Cottage  Gardens  Compensation  eob  Crops  Act, 

1887. 

Application  for  Order  for  Recovery  of  Money  awarded  to  be  paid. 

In  the  Coruity  Court  of  holden  at 

[Rejerence  number         .] 

In  the  matter  of  the  Agricultimil  Holdings  (England)  Acts,  1883  to  1900  [or 
In  the  matter  of  the  Allotments  and  Cottage  Gardens  Compensation  for  Crops 

Act,  1887] 

and 
In  the  matter  of  an  Arbiti-atiou  between 

^'  B. 

of,  &c..  Tenant, 

and 

of",  &c.,  Landlord. 

Take  Notice,  that  application  will  be  made  to  the  judge  at  on 

the  day  of  19     ,  at  the  hour  of  m  the  noon,  on 

behalf  of  the  above-named  .4 .  B.  for  an  order  that  the  suni  of  £  , 

being  the  total  amount  [or  the  balance  of  the  total  amount]  of  (1)  a  sum  of 
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App.  a.  s.  20.  £  which  by  an  award  made  in   the   above-mentioned  matter   on  the 

CounttCourt  day  of  19     ,  was  awarded  to  be  paid  by  the  above-named  CD. 

Forms  to   the   above-named   A.  B.  ,  and  of   (2)   a  further  sum   of 

UNDER  Ag.      £  for  costs  which  by  the  said  award  were  awarded  to  be  paid  by  the 

Hold.  Acts,    said  C.  IK  to  the  said  A.  B.  ,  and  which  costs  were  subsequently 

agreed  upon  [or  allowed  on  taxation]  at  the  sum  of  £  ,  and  which  said 

first-mentioned  sum  of  £  remains  unpaid,  shall  be  recoverable  as  money 

ordered  by  the  Court  under  its  ordinary  jurisdiction  to  be  paid  is  recoverable  ; 

And  further  take  notice,  that  an  affidavit  of  filed  herewith  \_iji  the 

notice  to  he  served  on  the  opposite  party,  suhstitute  for  the  luords  a  copy  whereof  is 
served  herewith]  will  be  read  in  supjiort  of  the  application. 
Dated  this  day  of  19     . 


(Signed) 


To  the  Eegistrar  of  the  Court 

and  to  {namiric/  the  pxirty  against  ivhom 
the  application  is  made). 


Applicant. 
[or  Applicant's  Solicitor]. 


Old.  XLa., 

r.  7  (5). 


312c. 

The  Ageicultueai.  Holdings  (England)  Acts,  1883  to  1900. 

The  Allotments  and  Cottage  Gardens  Compensation  for  Crops  Act, 

1887. 

Order  for  Recovery  of  Money  awarded  to  be  paid. 

\_Title  as  in  Application.'] 

Upon  the  application  of  ,  and  upon  reading  an  award  made  in  the 

above-mentioned  matter  on  the  day  of  19     ,  and  an  affidavit  of 

sworn  on  the  day  of  19     ,  and  filed  on  the  day 

of  19     ,  and  upon  hearing  [tlie  opposite  parti/]  [or  if  the  opposite  party 

does  not  appear  and  no  one  appeai'ing  for  [the  op])osite  party]  though  proof  has 
been  made  of  his  having  been  duly  served  with  notice  of  this  application]  ; 

It  is  ordered  by  the  judge  of  this  Court  that  the  above-named  A.  B. 
do  recover  from  the  above-named  C.  D.  the  sum  of  £  ,  being 

the  total  amount  [or  the  balance  of  the  total  amount]  of  (1)  a  sum  of  £ 
which  by  the  said  award  was  awarded  to  bo  jiaid  by  the  above-named  C.  D. 

to   the   above-named  A.   B.  ,  and   of   (2)   a  further  sum   of 

£  for  costs  which  by  the  said  award  were  awarded  to  be  paid  by  the 

said  C.  D.  to  the  said  A.  B.  ,  and  which  costs  were  subsequently 

agreed  upon  [or  allowed  on  taxation]  at  the  sum  of  £  ,  and  which  said 

first-mentioned   sum   of   £  remains  unpaid,  together  with  the  sum  of 

£  for  the  costs  of  this  application ;  and  that  in  default  of  payment  of 

the  said  sums  of  £  and  £  by  the  said  C.  D.  to  the  said 

A.  B.  within  days  from  the  date  of  this  order,  the  said  sums  or 

so  much  thereof  as  shall  remain  unpaid  shall  be  recoverable  as  money  ordered 
by  this  Court  under  its  ordinary  jurisdiction  to  be  paid  is  recoverable. 


Dated  this 


day  of 


19 


Eegistrar. 


[As  the  forms  relating  to  Agricultural  Holdings  will  seldom  he  required,  they  are 
not  to  he  privded,,  hut  are  to  he  written  on  foolscap  jDaper.] 


S.  20,  Co.  Ct.  Forms — S.  21,  Board  of  Agriculture  Forms. 
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Approved, 


We,  Alfred  Martineau,  Henry  J.  Stonor,  WilHam  L.  Selfe,  and  WilUam  Cecil  App.  A.  s.  20. 
Smylj',  being  judges  of  county  courts  appointed  to  frame  Eules  and  Orders  for        Forms. 
regulating  the  Practice  of  the  Courts  and  Forms  of  Proceedings  therein,  having 
by  virtue' of  the  powers  vested  in  us  in  this  behalf  framed  the  foregoing  Eules 
and  Orders,  do  hereby  certify  the  same  under  our  hands,  and  submit  them  to 
the  Lord  Chancellor  accordingly. 

Alfred  MArvTi]srEAir. 

Henry  J.  Stonor. 

William  L.  Selfe. 

William  Cecil  Smyly. 

Halsbury,  C. 

Alverstone,  C.J. 

A.  L.  Smith,  M.E. 

F.  H.  Jeune,  p. 

E.  Vaughan  Williams,  L.J. 

H.  H.  Cozens-Haedy,  J. 

W.  C.  Eenshaw. 

Egbert  Ellett. 

I  allow  these  Eules,  which  shall  come  into  force  on  the  first  day  of  January, 
1901. 

Halsbury,  C. 

The  27th  day  of  November,  1900. 


Sect.  21.— Board  of  Agriculture  Forms. 

The  AgricuUural  Hohiings  {England)  Bides  of  1900.     Dated  Decemher  1,  1900. 

The  Board  of  Agricultiire,  by  virtue  and  in  exercise  of  the  powers  in  them 
vested  under  the  Agricultural  Holdings  Act,  1900,  do  hereby  prescribe  as 
follows : — 

1.  An  award  in  an  arbitration  under  the  Agricultural  Holdings  Act,  1900, 
shall  be  in  the  form  set  forth  in  the  First  Schedule  hereto,  with  such  modifica- 
tions of  the  recitals  therein  contained  as  circumstances  may  require. 

2.  The  several  forms  for  proceedings  in  arbitrations  under  the  said  Act, 
which  are  set  forth  in  the  Second  Schediile  hereto,  shall,  if  used,  be  sufficient. 

3.  These  rules  extend  to  England  and  Wales  only. 

4.  These  rules  may  be  cited  as  the  Agricultural  Holdings  (England)  Eules 
of  1900. 

In  witness  whereof  the  Board  of  Agriculture  have  hereunto  set  theu-  official 
seal  this  Seventh  day  of  December,  One  thousand  nine  hundi-ed. 

(l.s.)  T.  H.  Elliott, 

Secretary. 


The  FIRST  SCHEDULE  to  the  above  Rules. 

Form  A. 

Form  of  Award. 

Agricultural  Holdings  (England)  Acts,  1883  to  1900. 

In  the  matter  of  a  holding  known  as  ,  lately  in  the  occupation  of  insert  Name  (if 

A.  B.,  of  {the  quitting  tenant].  any)  and 

To  an  to  whom  these  presents  shall  come,  I,  F.  (?.,  of  ,  [we,  F.  G.,  nSg  "" 

of  ,  and  H.  K.,  of  ,]  send  greeting. 

Whereas  C.  D.,  the  landlord  of  the  above-mentioned  holding,  and  the  said 
A.  B.,  the  tenant  thereof,  have  failed  to  agree  as  to  the  amount  and  time  and 
mode  of  payment  of  the  compensation  to  which  the  said  A.  B,  claims  to  bo 
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Appendix  A.  (statutes  and  rules), 


Apr.  A.  s.  21.  entitled  iii  lesjicet  of  the  iiuprovemeuts  uiiule  on  the  above-meutioned  holding, 

BoAED  OP      ■which  are  comprised  in  the  First  Schedule  to  tliis  award. 
AanicuLTURE        \_II(re  insert  recitals  of  ajipoiritmoits  of  arhitnttor,  arbitrators,  or  umpire.     Her 
FoBM  OF        I'^orms  B.,  ('.,  and  />.] 

AwAKD.  And  whereas  the  said  ^1.  !>.,  hy  written  notice  to  the  .said  C.  />.,  has  reciiiired 

tliat  the  arbitration  shall  extend  to  the  determination  of  certain  further  claims 
bj-  the  said  A.  B.  against  the  said  ('.  I),  in  rcs])ect  oi'  the  said  holding,  the  short 
particulars  of  which  claims  are  set  forth  in  the  Second  Schedule  to  this  award. 

And  whereas  the  said  ('.  />.,  by  written  notice  to  the  said  A.  B.,  has  required 
that  the  arbitration  shall  extend  to  the  dcternunation  of  certain  claims  by  the 
said  ('.  1).  against  the  said  A,  Jl.  in  respect  of  the  said  holding,  the  short  parti- 
culars of  which  claims  are  set  forth  in  the  Third  Schedule  to  this  award. 

And  whereas  the  said  A.  B.  or  ('.  D.  has  aj^i^lied  to  mc  [us]  to  specify  the 
amount  awarded  in  respect  of  such  of  the  improvements  comprised  in  the  First 
Schedule  to  this  award  as  are  in  such  schedule  marked  with  an  asterisk. 

And  whereas  the  time  for  making  my  [oiu-]  award  has  been  extended  by  the 
Board  of  Agriculture  to  the  day  of  ,  19     , 


Norn.— The 
Date  in  Para- 
graphs 4  and  5 
must  not  be 
earlier  than 
one  Calendar 
Month,  nor 
later  than  two 
Calendar 
Months,  after 
the  delivery  of 
the  Award. 


See  note  ahove. 


And  whereas  we  have  duly  enlarged  the  time  for  making  oiu-  award  to  the 
day  of  ,  19     , 

Now  know  ye  that  I,  the  said  F.  G.  [we,  the  said  F.  (f.  and  H.  7v.],  having 
taken  upon  myself  [ourselves]  the  burden  of  the  said  reference,  and  having 
heard,  examined,  and  considered  the  witnesses  and  evidence  concerning  the  said 
matters  so  referred  to  me  [us]  as  aforesaid,  do  make  and  publish  this  my  [our] 
award  of  and  concerning  the  same  in  manner  following,  that  is  to  say  : — 

1.  I  [We]  aw  aid  and  determine  that  the  said  ^.  i*.  is  entitled  to  receive  from 
the  said  C.  I),  the  sum  of  pounds  shillings  and  pence, 
as  compensation  in  respect  of  the  improvements  comprised  in  the  First  Schedule 
to  this  award,  and  I  [we]  do  hereby  declare  that  the  amounts  awarded  by  mo 
[us]  in  respect  of  such  of  the  said  improvements  as  are  marked  with  an  asterisk 
are  the  amounts  set  against  such  improvements  in  such  schedule. 

2.  I  [We]  award  and  determine  that  the  said  ^i.  B.  is  entitled  to  receive  from 
the  said  C.  D.  the  sum  of  pounds  shillings  and  pence  in 
respect  of  the  claims  mentioned  in  the  Second  Schedule  to  this  award. 

3.  I  [We]  award  and  determine  that  the  said  C  D.  is  entitled  to  receive  from 
the  said  A.  B.  the  sum  of  pounds  shillings  and  pence  in 
respect  of  the  claims  mentioned  in  the  Third  Schedule  to  this  award. 

4.  I  [We]  award  and  determine  that  the  said  sum[s]  of  pounds 
shillings  and  pence  [and  pounds  shillings  and 
pence]  awarded  by  me  [us]  shall,  subject  to  the  provisions  of  the  Agricultural 
Holdings  (England)  Acts,  1883  to  1900,  be  paid  by  the  said  C.  1).  to  the  said 
A .  J!,  on  the  day  after  the  delivery  of  this  award ;  and  that  the  said 
sum  of  pounds  shillings  and  pence  awarded  by  me  [us] 
shall,  subject  as  aforesaid,  bo  paid  by  the  said  A.  B.  to  the  said  C.  D.  on  the 
same  day. 

5.  1  [We]  award  and  direct  that  the  costs  of  and  incidental  to  the  arbitration 
and  this  award  shall  be  paid  by^the  said  A.  B.  or  C.  I),  or  by  the  said  A.  B,  and 
C.  I>.  in  the  following  proportions,  namely,  part  thereof  by  the  said 
A.  B.  and  part  thereof  by  the  said  (\  D.  [or  nthirivise  as  may  he  directed'] 
or  I  [we]  award  and  direct  that  each  party  shall  bear  his  own  costs  of  and 
incidental  to  this  arbitration,  and  shall  pay,  part  of  my  [our]  costs  of 
this  award,  and  that  any  costs  payable  by  the  one  party  to  tho  other  party 
under  or  by  virtue  of  this  award  shall  bo  so  paid  on  the  day  after  the 
delivery  of  this  award. 

In  witness  "\\'hcrcof  I  [we]  have  hereunto  set  my  [our]  hand[s]  this 
day  of  ,  19     . 

Signed  by  the  said  F.  0.  [and  //.  A'.]  in  the  presence  of 

F.  G. 
III.  A'.] 
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The  First  Scuedule  referred  to  in  the  above-writteii  Award. 

\_Hvri'  insert  each  of  the  improvements  comprised  in  the  First  Schedule  to  the 
AyrictdturuJ  Holdings  Act,  1900,  in  respect  of  which  a  claim  by  the  tenant  has 
been  referred  to  arbitration.  If  either  partij  has  required  that  the  amount  aivardea 
in  respect  of  any  particular  improvement  shall  be  specified,  the  j)erson  or  persons 
making  the  award  ivill  mark  such  improvement  luith  an  asterisk,  and  place  against 
the  improvement  the  amount  aivarded  in  respect  thereof,'] 


The  Third  ScnEDULE  referred  to  in  tlie  above-written  Award. 


\_Here  insert  short  particulars  of  any  claim  by  the  landlord  to  a-hich  h 
written  notice  required  that  the  arbitration  shcdl  extend.'] 
Note. — The  award  may  be  endorsed  as  follows  : — 
This  award  was  delivered  to  ^1.  B.  [_or  C.  I).]  on  the 
19     . 

F.  O. 
IE.  K.] 


day  of 


App.  a.  s.  21. 

BOAED  OF 

Ageicultuek 

FORIIS 

ttndee  ao. 
Hold.  Acts. 


The  Second  Schedule  referred  to  in  the  above- written  Award. 
\_Here  insert  short  particulars  of  any  further  claim  by  the  tenant  to  which  he  has 
by  written  notice  required  that  the  arbitration  shall  exteiid.] 


Jtas  by 


Form  B. 
Recital  of  Appointment  of  a  Single  Ai'bitrator. 

And  whereas  by  an  appointment,  dated  the  day  of  ,  19     , 

signed  by  the  said  A.  B.  and  C.  D.  [o/-  sealed  by  the  Board  of  Agricnlturc,  as 
tJi'i  case  may  he],  I,  the  said  /''.  G.,  was  duly  appointed  under  the  Agricultural 
Holdings  (England)  Acts,  1883  to  1900,  to  act  as  arbitrator  for  the  purpose  of 
settling  the  said  differences,  in  accordance  with  the  provision  set  out  in  the 
Second  Schedule  to  the  Agricultural  Holdings  Act,  1900. 


Form  C. 
Recital  of  Appointment  of  Two  Arbitrators, 

And  whereas  by  two  appointments,  dated  respectively  the  day  of 

,19     ,  and  the  day  of  ,  19     ,  we,  the  said  F.  (/.  and 

IT.  K.,  were  duly  appointed  under  the  Agricultural  Holdings  (England)  Acts, 
1883  to  1900,  to  act  as  arbitrators  for  the  purpose  of  settling  the  said  differences, 
in  accordance  with  the  provisions  set  out  in  the  Second  Schedrde  to  the  Agri- 
cultural Holdings  Act,  1900. 


Form  D. 
Recital  of  Appointment  of  Umpire. 

(After  recital  of  appointment  of  two  arbitrators,  M.  N.  and  P.  Q.) 

And  whereas  by  an  appointment,  dated  the  day  of  _        ,  19     , 

signed  by  the  said  .1/.  N.  and  P.  Q.  [or  sealed  by  the  Board  of  Agriculture,  as 
the  case  may  he],  I,  the  said  F.  G.,  was  duly  appointed  under  the  said  Acts  to  act 
as  umpire  in  the  said  arbitration. 

[And  whereas  the  said  M.  N.  and  P.  Q.  duly  enlarged  the  time  for  making 
their  award  to  the  day  of  ,  19     .] 

And  whereas  the  said  M.  N.  and  P.  Q.  have  allowed  their  time  to  expire 
without  making  an  award  \_or,  as  the  case  may  be,  have  delivered  to  the  said  A.  B. 
or  0.  D.  or  to  me,  the  said  F.  O.,  a.  notice  in  writing  stating  that  they  cannot 
agree]. 


Omit  if  there 
has  been  no  such 
Extension. 
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Appendix  A.  (statutes  and  rules). 


Atp.  a.  s.  21. 

Board  of 

aobicultuee 

Forms. 


Insert  Name  (if 
any) and 
Description  of 
Holding. 


The  SECOND  SCHEDULE  to  the  uhwe  Jiuks. 

Form  E. 

Application  for  Appointment  by  Board  of  Agriculture  of  a  Single 

Arbitrator. 

Agricultural  Holdings  (England)  Acts,  1883  to  1900. 


lately  in  tho  occupation  of 


To  the  Board  of  Agriculture. 

In  tlie  matter  of  the  holding  known  as 
A,  B.,  of  {the  qvittin;]  tenant). 

"Whereas  tho  said  ^4.  B.  claims  to  be  entitled  to  compensation  in  respect  of 
certain  improyements  made  on  tho  above-mentioned  holding. 

And  whereas  C.  D.,  of  ,  the  landlord  of  the  said  holding,  and  the  said 

A.  B.,  have  failed  to  agree  as  to  the  amount  and  time  and  mode  of  payment  of 
such  compensation,  and  as  to  the  person  to  act  as  arbitrator  for  the  j)ui-pose  of 
settling  the  differences  that  have  so  arisen. 

And  whereas  there  is  not  any  provision  in  any  agreement  between  the  said 
A.  B.  and  C.  D.  relating  to  the  appointment  of  such  arbitrator,  and  such 
arbitrator  may  accordingly  be  appointed  by  the  Board  of  Agriculture  on  tho 
application  in  writing  of  either  of  the  parties. 

Now  I,  the  said  A.  B.  or  C.  D.,  do  hereby  apply  to  the  Board  of  Agriculture 
for  the  appointment  by  them  of  an  arbitrator  for  the  purpose  of  settling  the  said 
differences. 

(Signature  of  A.  B.  or  C.  D.,  or  his  duly  authorised  agent.) 

Note. — Delay  in  maldng  the  appointment  ivill  he  avoided  if  the  appMcation  is 
signed  hy  or  on  behalf  of  both  parties. 


Insert  Name  (if 
any)  and 
Description  of 
Holdinjr. 


lately  in  the  occupation  of 


Form  F. 

Application  for  Appointment  by  Board  of  Agriculture  of  Arbitrator  for 
party  failing  to  appoint. 

Agricultural  Holdings  (England)  Acts,  1883  to  1900. 

To  the  Board  of  Agriculture. 

In  the  matter  of  the  holding  known  as 
A.  B.,  of  {the  quittinfj  tenant). 

Whereas  the  said  A.  B.  claims  to  be  entitled  to  compensation  in  respect  of 
certain  improvements  made  on  the  above-mentioned  holding. 

And  whereas  C.  D.,  oi  ,  the  landlord  of  the  said  holding,  and  the  said 

A.  B.  have  failed  to  agree  as  to  the  amount  and  time  and  mode  of  payment  of 
such  compensation. 

And  whoreas  by  writing,  dated  the  ,  the  said  parties  agreed,  in  effect, 

that  the  differences  which  have  so  arisen  should  be  settled  by  two  arbitrators  or 
an  umpii'e. 

And  whereas  the  said  A.  B.  or  C.  D.  has,  for  fourteen  days  after  notice  by  tho 
said  C  D.  or  A.  B.  to  him  to  appoint  an  arbitrator,  failed  to  do  so. 

And  whereas  there  is  not  any  provision  in  any  agreement  between  the  said 
A .  B.  and  C.  D.  relating  to  the  ajipointmcnt  of  an  arbitrator  for  or  on  behalf  of 
the  said  A.  B.  or  C.  D.,  in  case  of  such  default  as  aforesaid,  and  such  arbitrator 
may  accordingly  be  appointed  by  the  Board  of  Agriculture. 

Now  I,  the  said  A.  B.  or  C.  D.,  do  hereby  apply  to  the  Board  of  Agriculture 
for  the  appointment  by  them  of  an  arbitrator  for  or  on  behalf  of  the  said 
C.  D.orA.  B. 

(Signature  oi  A.  B.  or  C.  D.,  or  his  duly  authorised  agent.) 


Board  of  Agriculture  Forms  under  Agric.  Hold.  Acts.  9B9 

App.  A.  s.  21. 

BOAED  OF 
FORil  G.  AGEICUI.'njEE 

FOEMS. 


Application  for  Appointment  by  Board  of  Agricultui-e  of  Umpire. 

Agricijltxjeal  Holdixgs  (Exglaxd)  Acts,  1883  to  1900. 

To  the  Board  of  Agricnltvire. 

In  the  matter  of  the  holding  known  as  ,  lately  in  the  occupation  of  Insert  Xame  (if 

A.B.,ot  {the  quittinrj  tvnant).  _        _  „DScriptionof 

Whereas  the  said  ^-1.  B.  claims  to  be  entitled  to  compensation  in  respect  oi  Holding-, 
certain  improvements  made  on  the  above-mentioned  holding. 

And  whereas  G.  D.,  oi  ,  the  landlord  of  the  said  holding,  and  the  said 

A .  B.  have  failed  to  agree  as  to  the  amount  and  time  and  mode  of  papnent  of 
such  compensation. 

And  whereas  by  writing,  dated  the  ,  the  said  parties  agreed,  in  effect, 

that  the  differences  which  have  so  arisen  should  be  settled  by  two  arbitrators  or 
an  umpire. 

And  whereas  M.  N.,  ot  ,  and  P.  Q.,  ot  ,  having  been  duly 

appointed  to  be  the  arbitrators  for  the  purpose  of  settling  the  said  differences, 
have  for  seven  days  after  a  request  in  writing  in  that  behalf  by  the  said  A.  B. 
or  C.  D.  failed  to  appoint  an  umpire. 

And  whereas  there  is  not  any  provision  in  any  agreement  between  the  said 
A.  B.  and  C.  D.  relating  to  the  appointment  of  an  umpire  in  case  of  such  default 
as  aforesaid,  and  such  umpire  may  accordingly  be  appointed  by  the  Board  of 
Agriculture. 

Now  I,  the  said  A.  B.  or  C.  D.,  do  hereby  apply  to  the  Board  of  Agriculture 
for  the  appointment  by  them  of  an  umpire  for  the  purpose  of  such  arbitration. 

(Signature  oi  A.  B.  or  C.  D.,  or  his  duly  authorised  agent.) 

j^OTE. — DfJid/  in   making  the  appointnunt  wiU  he  avoided  -if  the  applicafion.  is 
signed  hy  or  on  heludf  of  both  'parties. 


Form  H. 
Application  to  Board  of  Agriculture  for  extension  of  time  for  Award. 

Aghicultural  Holdings  (England)  Acts,  1883  to  1900. 

To  the  Board  of  Agriculture. 

In  the  matter  of  an  arbitration  under  the  above-mentioned  Acts  between  Insert  Name  (if 

A.  B.,  of  {the  quitting  tenant),  and  G.  D.,  of  {the  landlord),  i^^i^-pfion of 

relating  to  the  holding  known  as  ,  lately  in  the  occupation  of  the  said  Holding. 

Whereas  the  time  for  making  the  award  in  the  said  arbitration  will  expire  \_or 
expired]  on  the  day  of  ,  19     . 

Now  I,  the  undersigned,  do  hereby  apply  to  the  Board  of  Agriculture  to 
extend  the  time  for  making  the  said  award  to  the  day  of  19     . 

[This  may  be  signed  by  an  arbitrator,  or  by  an  umpire,  where 
the  matter  is  referred  to  him,  or  in  any  case  by  cither  party 
to  the  arbitration  or  his  duly  authorised  agent.] 
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ArPENDIX  B. 


TRECEDENTS  OF  LEASES  AND  OTHER  CONTRACTS  OF  TENANCY,  WITH 
SPECIAL  CLAUSES. 


Peeliminaey  Observations  991 


Sect.       I. — Contracts  of  Tciiaiici/. 

1.  Contract  for  Lease 

2.  Lease  of  House 

3.  Lease  of  Furnished  House    .... 

4.  Sub-lease  of  House    

5.  Quarterly  Tenancy  of  Lodgings 

6.  Yearly  Tenancy  of  Cottage  .... 

7.  Lease  of  Flat  or  Offices     

8.  Agricultm-al  Yearly  Tenancy  . . 

9.  Another  Form     

10.  Sub-lease  of  Offices    

11.  Public-house  Lease    

12.  Lease  by  Limited  Owner 

13.  Lease  for  Lives   

14.  Sporting  Lease  for  Season    .... 

15.  Sporting  Lease  (Yearly)    
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993 

99.5 

996 

997 

998 

999 

1000 

1001 

1002 

1004 

1005 

1006 

1008 

1008 


11.— Farcels. 

16.  House  in  a  Town    1009 

17.  Piece  of  Land 1009 

18.  Farm     1009 

19.  Ground  Floor  and  Attic    1010 

III. — EcservatioHs. 

20.  Of  Roads 1010 

21.  Of  Use  of  Roads     1010 

22.  Of  Use  of  Drains    1010 

23.  Of  Timber,  Mines,  and  Game..  1011 

24.  Of  Mines lOU 


W ,— Special  Covoiaiifs  hj  Lessee. 

25.  Against   Assignment    or    Sub- 

letting   

26.  Another  Form     

27.  For  Notice  to  Landlord  of  As- 

signment   

28.  For  production  of  Copies  of  As- 

signments     

29.  For  Interest  on  Rent  unpaid    . . 

30.  For  Rent  with    deduction    for 

prompt  payment    

31 .  For  payment  of  Rent  in  advance 

32.  Against  Bill  of  Sale 


1012 
1012 

1012 

1013 
1013 

1013 
1013 
1013 


Sect.  page 

33.  For  inspection  of  House  by  in- 

tending New  Tenant     1014 

V. — Special  Cuvcuants  by  Lessor. 

34.  For  Renewal   1014 

35.  Aarainst  Nuisances  in  Adjoining 

""Houses     lOH 

36.  For    Repair,    with    power    for 

Tenant  to  Repair  and  deduct 
Cost  from  Rent 1015 

37.  Not  to  Distrain  1015 

38.  (In  Lease  of  Flats)  to  provide 

against  risk  from  Fire 1015 

39.  Not  to  let  Sporting  Rights 1015 

VI. — Provisoes  for  benefit  of  Lessor. 

40.  For    resumption    for    building 

purposes lOlo 

41.  Notice  in  pursuance  thereof  1016 

42.  For  Re-entry 1016 

VII. — Provisoes  fur  benefit  of  Lessee. 

43.  For  removal  of  Fixtures    1017 

44.  For  compensation  for  Improve- 

ments       1017 


VIII. 


-Assignments,  Surrenders,  and 
Memorials. 


45.  Assignment  by  Indorsement    ..    1017 

46.  Not  by  Indorsement 1018 

47.  Licence  to  Assign 1019 

48.  Surrender  by  Indenture    1020 

49.  By  Deed  Poll 1020 

50.  Surrender  by  Indenture  (not  in- 

dorsed)     1020 

51.  By  Deed  Poll  (not  indorsed)     ..    1021 

52.  Renewal  1021 

53. 
54. 


Memorial  of  Lease 1022 

Memorial  of  Assignment 1022 


IX. — Covenants  as  to  Outgoings. 

55.  Part  sharing  between  Landlord 

and  Tenant 1023 

56.  Payment  by  Tenant 1023 

57.  Payment  by  Landlord    1023 
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Preliminary  Obseryations.  '■ — '- — 

•  Contracts  of 

Tenancy. 

In  di-awing  and  reYisiug  the  following  precedents,  the  Editor  has 
endeavoured  to  frame  precedents  as  fairly  as  possible  for  both  parties, 
adding  alternative  forms  in  the  customary  manner.  It  is  obvious 
that  a  lease  will  vary  greatly  according  as  it  is  settled  on  behalf  of 
the  landlord  or  on  behalf  of  the  tenant,  and  the  Editor  is  bound  to 
point  out  that  many  of  the  precedents  in  use  wear  the  appearance 
of  leases  settled  on  behalf  of  the  landlord. 

The  sections   of   the  Conveyancing  Act,  1881,  which  principally  Convoyancing 
affect  leases  are  these — 

By  s.  2,  sub-s.  5,  the  term  "conveyance"  in  the  Act  (c.rcq)t  in  s.  7, 
respecting  covenants  for  title)  includes  a  lease  by  deed. 

By  s.  6  (see  ante,  p.  162),  certain  "general  words"  are  implied  in 
all  conveyances  (and  therefore  in  all  leases  b}-  deed) . 

By  s.  7  in  an  assignment  of  a  lease  for  value  by  a  person  expressed 
to  convey  as  heneficial  oirner  there  is  an  implied  covenant  that  the 
lease  assigned  is  valid. 

By  ss.  10,  11,  and  12  (see  ante,  pp.  282,  283),  the  rent  and  benefit 
and  burden  of  covenants  run  with  the  reversion,  and  conditions  are 
apportioned  on  severance  of  the  reversion. 

By  s.  14  (see  ante,  p.  368),  elaborate  provisions  are  made  for  pro- 
tecting the  lessee  against  forfeiture. 

By  s.  18  (see  ante,  p.  65),  ample  powers  of  leasing  are  conferred 
upon  a  mortgagor  and  mortgagee  in  possession. 

As  to   implied   inclusion   of   heirs   and   assigns,  or  of   executors,  "Heirs, 
administrators  and  assigns,  it  is  provided   by  s.  58  of  the  Act  as  asSsv' &o., 

follows  : howlnciuded. 

(1)  A  covenant  relating  to  laud  of  inheritance  or  devolving  on  the  heir 
as  special  occupant  shall  be  deemed  to  be  made  with  the  covenantee,  his 
heirs  and  assigns,  andshaU  have  effect  as  if  heirs  and  assigns  were  expressed. 

(2)  A  covenant  relating  to  land  not  of  inheritance  or  devolving  on  the 
heir  as  special  occupant  shall  be  deemed  to  be  made  with  the  covenantee, 
his  executors,  administrators,  and  assigns,  and  shall  have  effect  as  if 
executors,  administrators,  and  assigns  were  expressed. 

(3)  This  section  ap^dies  only  to  covenants  made  after  the  commencement 
of  this  Act. 

Eor  more   special   precedents   than   those   here   collected,  see  the  Precedents  in 
following  works  :—  °^^^''  ^°°^'- 

Bi/theivood  and  Jarman's  Precedents,  4th  ed.,  1886,  by  Eobbins, 

VoLIII,  tit.  "Leases." 
Davidson's  Precedents,  3rd  ed.,  1876,  Vol.  V.,  Part  I. 
Davidson's  Concise  Precedents,  16th  ed.,  1894. 
Key  and  E/phinstone's  Precedents,  5th  ed.,  1902,  Yol.  I. 
Prideaux's    Precedents,    16th   ed.,    1895,   by   Whitcombe    and 

Horsburgh,  Vol.  II. 
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Siirefs  Concise  Precedents,  4th  ed.,  188(),  by  Tucker  and  Cave, 

pp.  434—537. 
Lc/i/  and  Af/gii\s  Agricultural  Holdings,  1901,  App.  T. 
Lc/f/  and  PfY'A-'.s  "  Precedents    of   Leases    for  Years    and    other 

Contracts  of  Tenancy  and  Contracts  relating  thereto,  mainly 

selected   or   adapted   from   existing   Collections,   with   many 

additional  Forms,"  1889. 


Parties  and 
Premises. 
Stamp 
[see  p.  107]. 


Rent. 


Covenants  by 
Tenaut. 


Covenants  by 
Landlord. 


I.— Contracts  for  or  of  Tenancy. 

Sect.  1. — Contract  fur  Lease. 

Contract  between  A.  B.  \_11a7ne  in  fall  of  intended  landhird'\  of  and 

('.]).  [_n(t)nr  in  full  of  intended  tenanf],  mudG  i\\\s  day  of  19     , 

in  ■which  contract  the  word  "landlord"  means  the  said  A.  B.,  his  heirs  and 
assigns,  and  the  word  "  tenant  "  means  the  said  C.  I).,  his  executors,  adminis- 
trators and  assigns. 

The  landlord  shall  grant  and  the  tenant  shall  accept  a  lease  of  All  [(//\sr?-(7;e 
^Mrce/.s]  for  21  years,  to  commence  fi'om  the  day  of  19     >  deter- 

minable at  the  end  of  the  first  3,  7,  or  14  years,  at  the  option  of  the  tenant,  to 
be  signifiod  by  not  less  than  six  calendar  months'  notice  in  writing  to  the  land- 
lord at  the  yearly  rent  of  £  ,  clear  of  all  existing  and  fnture  rates, 
taxes,  and  assessments  and  outgoings. 

The  said  net  rent  shall  bo  paid  half-yearly,  on  the  day  of  , 

and  on  the  day  of  ,  the  first  of  such  half-yearly  payments  to  be 

made  on  the  day  of  19     . 

The  lease  shall  contain  the  following  covenants  by  the  tenant : — 
To  jiay  net  rent  as  aforesaid  ; 
To  pay  rates  and  taxes  ; 

To  keep  the  premises  with  the  fixtures  [set  forth  in  the  schedule  hereto]  in 
good  repair,  damage  by  fire,  tempest  or  external  explosion  excepted,  And 
to  paint  with  two  coats  of  good  oils  the  inside  woodwork  and  ironwoik 
every  7  years,  and  the  outside  woodwork  and  ironwork  every  3  years, 
And  to  allow  the  landlord  to  enter  four  times  a  year  to  view  the  state  of 
repair,  And  to  yield  ui:)  the  premises  with  the  said  fixtures  in  good  repair 
at  the  end  of  the  term  (reasonable  wear  and  tear  and  such  damage  as 
aforesaid  excepted). 
To  use  the  premises  as  a  private  dwelling-house  only. 

Not  to  assign  or  sub-let  the  premises  without  the  wi'itten  consent  of  the 
landlord  [provided  always,  and  it  is  hereby  expressly  agreed  that  such 
consent  shall  be  granted  free  of  charge,  and  shall  not  bo  unreasonably 
withheld]  (a). 
The  lease  shall  contain  the  following  covenants  by  the  landlord : — 
The  usual  qualified  covenant  for  quiet  enjoyment; 

A  covenant  to  insure  and  keep  insured  the  premises  against  fire  to  the 
amount  of  £  at  the  least,  AND  to  rebuild  within  12  months  in  case 

of  fire  (i). 
The  lease  shall  contain  provisoes  for  re-entry  by  the  landlord  in  any  of  the 
following  cases : — 

On  non-payment  of  rent  within  2S  daj-s  after  demand  in  wi'iting  thereof ; 
On  the  tenant  becoming  bankrupt ; 
On  non-observance  of  tenant's  covenants. 
And  it  is  further  agreed  that  the  landlord  shall  forthwith  put  the  premises 
into  compli.'te  tenantable  repair,  [or  shall  forthwith  execute  upon  the  premises 
the  works,  repairs,  and  decorations  specified  in  the  schedule  hereto]. 
The  ScnEDULE  above  referred  to. 


[ZTere  specify  the  repairs,  tDc,  to  he  executed.'] 

(Signed) 


A.  B. 
CD. 


{a)  See  Treloar  v.  Bigge,  L.  R.,  9  Ex.  151,  and  p.  730,  ante. 

\b)  This  is  unusual,  the  tenant  insuring  in  most  cases.     But  it  may  save  trouble  that 
the  landlord  should  insure.     The  premium  can  be  added  to  the  rent  if  desired. 
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Sect.  2. — Lease  of  a  House,  <C'c.     The  Tenant  to  pay  all  Rates  and  Taxes  {except  as         ro^T-^s. 
otherwise  agreed),  to  pay  Interest  on  Rent  in  arrear,  and  to  Rpair,  I'aint, 
Insure,  &c. — Option  fur  Tenant  to  purchase  the  Fee. — Power  for  Lessor  to  (jive 
Orders  to  View. 

This  Indenture,  made  the  day  of  ,19    ,  Between  ^4.  i?.  of,  &c.  Date  and 

(hereinafter  called  the  lessor),  of  the  one  part,  and  C.  D.  of,  &c.  (hereinafter  Parties. 
called  the  lessee),  of  the  other  part ;  Witxessetji,  that  in  consideration  of  [the  Testatum, 
premium  or  sum  of  pounds  sterling,  now  paid  hy  the  said  C.  I),  to  the  Consideration, 

said  A.  B.  (the  receipt  whereof  is  hereby  acknowledged) ;  and  also  in  considera-  Stamp, 
tion  of  the  expense  which  the  said  C.  I),  has  incurred  and  will  incur  in  the 
erection  and  finishing  of  the  messuage  or  tenement  hereinafter  mentioned ;  and 
also  in  consideration  of]  the  rent  and  lessee's  covenants  hereinafter  reserved  and  Operative 
contained,  the  lessor  DOTii  demise  unto  the  lessee,  his  executors,  administrators  Words, 
and  assigns  All  [state  pxircels  and  any  exceptions  or  reservations']  :  To  UOLD  the  Parcels, 
said  premises  hereinbefore  expressed  to  be  demised,  with  the  appurtenances  General  Words, 
[except  as  before  excepted  (c)],  unto  the  lessee,  his  executors,  administrators  and  Exceptions, 
assigns  from  the  day  of  [last,  or  next,  or  instant,  or  19     ],  for  Habendum, 

the  term  of  years  (cZ).      Yielding  and  Paying  therefor  yearly  during  Reddendum, 

the  said  term  the  rent  of  £  sterling  by  equal  quarterly  pa^nnents  on 

[state  days  of  payment,  ex.  (jr.  the  25th  day  of  March,  the  24th  day  of  June,  the 
29th  day  of  September  and  the  25th  day  of  December  (e),  the  first  of  such  pay- 
ments to  be  made  on  the  daj-  of  next,  and  the  last  payment  to  be 
made  in  advance                 days  before  the  expiration  of  the  said  term].     And  the  Covenants  by- 
lessee  doth  hereby  for  himself  and  his  assigns,  covenant  with  the  lessor  (/ )  in  Lessee, 
manner  following,  that  is  to  say,  TnAT  he  the  lessee,  his  executors,  adminis-  To  pay  Rent ; 
trators  and  assigns,  will  during  the  said  term  pay  the  rent  hereby  reserved  at 
the  times  and  in  manner  hereinbefore  mentioned :  [And  further  (r/),  that  in  and  interest  on 
case  any  of  the  said  rent  shall  at  any  time  or  times  be  and  continue  in  arrear  Arreai-sof  Rent, 
and  unpaid  for  and  during  one  calendar  month  next  after  the  day  hereinbefore 
api^ointed  for  payment  thereof,    the  lessee,    his  executors,  administrators  or 
assigns,  will  pay  to  the  lessor,  his  heirs  or  assigns,  interest  upon  and  for  such 
arrears  of  rent  at  the  rate  oi  five  pounds  per  centum  per  annum,  calculated  from 
the  day  hereinbefore  appointed  for  payment  of  such  rent  to  the  time  of  the 
actual  payment  thereof;    such  interest  to  be  paid  together  with  the  rent  in 
respect  whereof  it  becomes  payable,  and  to  be  recoverable  with  expenses  by 
action  or  distress  and  sale,  in  like  manner  as  rent  in  arrear ;  but  no  interest 
whatever  shall  be  payable  in  respect  of  any  rent  that  has  not  been  in  arrear  and 
unpaid  for  one  calendar  month  or  more]  :  And  also  will  pay  all  taxes,  rates,  and  to  pay 
duties,  assessments  and  outgoings  whatsoever,  whether  parochial,  parliamentary  '-Taxes; 
or  othei'wise,  now  charged  or  hereafter  to  be  charged  upon  the  said  demised 
premises  or  any  jsart  thereof,  or  upon  the  rent  thereof  or  any  ])art  thereof,  or 
upon  the  lessor,  his  heirs  or  assigns  in  respect  thereof,  except  landlord's  property 
tax  [here  state  any  further  exception  or  extraordinary  charges  as  agreed  on,  ex.  gr., 
except  sewers  rates,  or  including  all  private  improvement  rates  imj30scd  by 
virtue  of  the  Public  Health  Act,  1875,  and  all  other  rates,  taxes,  assessments 
and  outgoings  payable  entirely  or  in  part  by  the  landlord  in  the  absence  of  a 
special  stipulation  to  the  contrary  (7< )].    And  also  will  during  the  said  term  keep  and  to  repair ; 
the  said  demised  i^remises,  and  all  fixtures  and  additions  thereto,  in  good  and 
substantial  repair  and  condition  [except  substantial  repairs  to  the  main  walls, 
roof  and  foundations,  (jr  fair  and  reasonable  wear  and  tear  and  damage  by  fire  or 
tempest  excepted (/)];  And  also  will  in  every  [thii'd]  year  of  the  said  term  paint  and  to  paint 

outside  every 
Year; 
{c)  Omit  these  words   if    there  be  no       this  order,  whether  the  terra  commences 
previous  exception.  from  Christmas  or  any  other  quarter  day. 

/  n  Tj!  XT      1  i  •  -J"  (/)  By  sects.  58  and  59  of  the  Convev- 

(«)  it  the  lease  contains  a  proviso  tor  ■  '      ■'a    .     .qq,     i-u^   ^      ^  •     \.  ■ 

/i„+„  „•    •         -i.      i    i.1  J      i    XT       £    i.  ancinsr   Act,    1S8I,    the    lessor  s   heirs   or 

aetermininu:   it   at    the   end   of    the   first  'r         -i  -u    i,        t.  i 

r„„  £       J.       -,  "'     i-  executors,  it  he  be  a  termor,  and  assiofus 

I  seven  or  lourtecD    years,  or  at  some  other  i  •       i-  ji     ii.    -u       cv     c  tu 

o^^„.R    1         -11  <<  1  i        -11  have  impliedly  the  benefat  of  these  cove- 

specitiecl  period,  here  say,  "  dttermiuable  at' 

nn^''«lw^   ""'   ^'F^'^'^^'ll  mentioned  "       ^  J ^'g^^       ^0^3  ^   ^  ^   ^^ ^^ ^^.^  . 

deed  ^''°''''''  (^')  See  ante,  Ch.  XV. 

(i)  See  for  liabiHty  of  tenant,  if  this 
(e)  The  days  of  payment  may  stand  in       exception  be  omitted,  p.  663,  ante. 

L.T.  63 
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Arp.  B.  s.  2, 
Forms. 

and  to  paint 
insido  every 
Year ; 

and  to  Insiu'e : 


to  show 
Receipts  : 

and  to  rebuild 
in  ciise  of  Fire. 


Insurance  of 
Plate  Gliiss. 


Lessor  may 
enter  to  A'iew. 

Fixtures  and 
state  of  Repair. 

Lessee  to  Repair 
according  to 
Notice.  . 


Premises  to  be 
used  only  as  a 
private  Dwelling 
House,  and  not 
as  a  Shop,  &c. 


Not  to  assign 
[or  underlet] 
■without  Leave. 


To  leave  in  good 
Repair. 


Proviso  for 
Re-entry. 


nil  the  outside  ■s\"oo(lwork  and  ironwork  bolonj^ing  to  the  said  promises  witli  two 
coats  of  proper  oil  coloui's  [to  bo  approved  by  tlio  lessor]  in  a  workmanlike 
manner :  And  also  will  in  every  [sixth]  year  of  the  same  term  paint  the  inside 
wood,  iron  and  other  works  now  or  usually  painted  with  two  coats  of  projier  oil 
colours  [to  be  approved  as  aforesaid]  in  a  workmanlike  manner  ;  and  also  wash, 
stop,  whiten  or  colour  such  parts  of  the  said  premises  as  are  now  plastered  [and 
grain  and  varnish  such  parts  thereof  as  are  now  grained  or  varnished] :  And  also 
will  during  the  said  term  keep  insured  the  said  premises  hereby  demised  tt)  the 
amount  of  £  at  least  in  some  respectable  fire  insurance  otfice  (/.•),  and  will 

upon  the  request  of  the  lessor  or  liis  lieirs  or  assigns,  or  of  his  or  their  agent,  show 
the  receipt  for  the  last  premium  paid  lor  such  insurance  for  every  current  year; 
and  as  often  as  the  said  premises  hereby  demised  shall  bo  damaged  by  lire  or 
other  accident  insured  against,  all  the  moneys  which  shall  be  received  by  tlie 
lessee,  his  executors,  administrators  or  assigns,  in  respect  of  such  insuiance, 
shall  be  expended  by  him  or  them  in  rebuilding  or  repairing  the  said  demised 
premises,  or  such  parts  thereof  as  shall  be  so  damaged  :  [provided,  that  the 
deficiency,  if  any,  of  such  insurance  moneys  shall  not  be  made  uji  by  the 
lessee,  his  executors,  administrators  and  assigns  personally,  and  that  the 
covenants  hereinbefore  contained  shall  not  be  applicable  to  such  damage  and 
deficiencj'  (/)] :  [And  that  he,  the  lessee,  his  executors,  administrators  or 
assigns,  shall  and  will  at  all  times  during  the  said  term,  at  his  or  their  own 
expense,  keep  all  the  plate  glass  of  the  said  demised  premises  (except,  &c.,  as 
ma>/  be  ajrccd,  insured  to  the  amount  of  £  at  the  least  from  all  accidents 

and  damage  (whether  occasioned  wilfully,  or  by  negligence  or  otho'wiso),  in 
some  respectable  ollice  for  the  insurance  of  plate  glass,  having  an  office  or  agent 
at  aforesaid,  or  in  London  or  Westminster,  by  a  policy  or  policies  in  the 

usual  form  in  that  behalf :  And  shall  and  will  forthwith  after  any  accident  or 
damage  to  any  of  the  said  j^late  glass,  cause  the  same  to  be  efficiently  restored  or 
replaced  with  other  plate  glass  of  equal  value  at  the  least,  at  his  or  their  own 
expense,  with  or  without  the  aid  of  any  such  insui-ance  money]  :  And  it  is 
hereby  agreed  that  it  shall  be  lawful  for  the  lessor,  his  heirs  and  assigns,  and  all 
persons  authorized  by  him  or  them,  at  all  reasonable  times,  dui'ing  the  said 
term,  to  enter  the  said  premises  to  examine  the  condition  of  the  said  premises; 
and  further,  that  all  defects  and  wants  of  reixiration  contrary  to  any  of  the 
covenants  hereinbefore  contained  which  upon  any  sucli  view  shall  be  found,  and 
for  the  amendment  of  which  notice  in  writing  (///)  shall  be  left  at  the  premises, 
the  lessee,  his  executors,  administrators  and  assigns,  will,  within  three  calendar 
months  next  after  every  such  notice,  well  and  sufficiently  re])air  and  make 
good :  And  also,  that  the  lessee,  his  executors,  administrators  and  assigns,  will 
not  use  or  suffer  to  bo  used  the  said  premises  or  any  part  thereof  as  a  shop, 
warehouse  or  other  place  for  carrying  on  any  trade  or  business  whatsoever,  or 
otherwise  than  as  a  private  dwelling-house  without  the  consent  in  writing  of  the 
lessor,  his  heirs  or  assigns :  And  will  not  without  the  like  consent  assign  or 
underlet  the  said  premises  or  any  part  thereof  (otherwise  than  by  will  or  codicil 
o?"  by  sub-letting  from  year  to  year,  or  for  any  less  term) :  [Pi'ovided  always, 
and  it  is  hereby  expressly  agreed  by  and  between  the  parties  hereto  that  such 
consent  as  last  aforesaid  shall  not  be  withheld  without  some  reasonable  objection 
to  the  res])ectability  or  resi:)onsibility  of  the  proposed  assignee  or  sub-lessee  (;/)] 
And  furtiieu,  that  the  lessee,  his  executors,  administrators  or  assigns,  will,  at 
the  expiration  or  other  sooner  determination  of  the  said  term,  peaceably  sur- 
render and  yield  up  unto  the  lessor,  his  heirs  or  assigns,  the  said  premises  hereby 
demised  with  the  a])purtonances,  together  with  all  buildings,  erections  and 
fixtures  now  or  hereafter  to  be  built  or  erected  thereon  (o)  in  good  and  substantial 
repair  and  condition  in  all  respects :  PitoviDED  alway'S,  and  it  is  expressly 
agreed,  that  if  the  rent  hereby  reserved,  or  any  part  thereof,  shall  be  in  arrear 


(/.)  Or  say,  "  In  the  [name  of  office  or 
compel)) ij],  or  in  some  other  respectable 
fire  iusurance  office  to  be  approved  of  by 
the  lessor,  his  [heirs,  or  executors,  admiu- 
istrators]  or  assigns." 

(/)  This  seems  to  be  fair.  The  ' '  usual" 
covenant  runs  the  other  way.  See,  for 
in.stance,  the  covenant  as  to  insurance  of 
plate  glass  below. 


{m)  See  forms  of  such  notice,  post,  Ap- 
pendix C,  Nos.  13,  14. 

{»)  Sec  Ch.  XVII.,  Sect.  2,  ante;  and 
for  other  forms  of  this  provision  see  Sects. 
2.5—27,  p.  1012.  The  form  in  the  text  is 
taken  (with  modifications)  from  Hhcpjiard  v. 
Uonq  Ko)i'i  and  ShfDighai  Bankbuj  Corpora- 
tion, 20  W.  R.  4.39. 

(o)  (Except  tenant's  fixtures.) 
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for  twenty-one  days  (whether  lawfully  demanded  or  not) ;  or  if  there  shall  be  a    Arp.  B.  s.  2. 
breach  of  any  of  the  lessee's  covenants  herein  contained,  or  if  the  lessee,  his        Foums. 

executors,  administrators  or  assigns,  shall  while  the  said  premises  shall  remain  

vested  in  him  or  them  be  adjudicated  bankrupt,  or  if  his  or  their  interest  shall 

be  taken  in  execution,  then  and  in  any  of  such  cases  it  shall  be  lawful  for  the 

lessor,  his  heirs  or  assigns,  to  re-enter  upon  the  said  premises,  and  thereupon 

the  said  term  shall  absolutely  determine  :  Provided  also,  that  if  at  any  time  Option  for 

before  the  expiration  of  [seven]  years  from,  the  date  of  these  presents  the  lessee,  Tenant  to 

his  executors,  administrators  or  assigns,  shall  be  desirous  to  purchase  the  fee  simple  pee?  ^^^ 

and  inheritance  of  the  said  premises  hereby  demised  at  or  for  the  sum  or  jiricc  of 

£  ,  and  of  such  desire  shall  give  to  the  lessor,  his  heirs  or  assigns,  or  leave 

at  his  usual  or  last  known  place  or  j^laces  of  abode  in  England  not  less  than  six 

calendar  months'  previous  notice  in  writing,  then  the  lessor,  his  heirs  or  assigns, 

shall  and  will  at  the  exj^iration  of  such  notice,  and  on  payment  of  the  said  sum 

of  £  ,  and  of  all  rent  then  accrued  due,  and  at  the  cost  in  all  respects  of  the 

lessee,  his  executors,  administrators  or  assigns,  well  and  effectually  convey  and 

assure  the  said  premises  and  the  inheritance  thereof  in  fee  simple  unto  such 

person  or  persons  as  the  lessee,  his  executors,  administrators  or  assigns,  shall 

direct:    Provided  always,  and   it   is   hereby  FITRTIIER   agreed,  that  during  Power  for  Lessor 

the  last  three  calendar  months  of  the  said  term  it  shall  be  lawful  for  the  lessors  *:° ^l^e  Orders 
or  their  agents  to  grant  to  any  person  or  persons  orders  to  inspect  the  said    °    '^"'' 
jDremises  with  a  view  of  taking  the  same,  and  that  the  lessee  shall  and  will  at  all 
reasonable  times  during  such  three  months  as  aforesaid  permit  the  person  or 
persons  named  in  such  order  to  go  over  and  inspect  the  said  premises  accoi-d- 
ingly.     A^'D  the  lessor  doth  herebj^  covenant  with  the  lessee  that  he  ( p)  niay  covenant  by 
peaceably  en j  05- the  said  demised  premises  for  the  said  term  hereby  granted.  Lessor  for  quiet 
without  any  interruption  or  disturbance  (except  in  accordance  with  the  power  Enjoyment, 
of  entry  to  view,  or  with  the  proviso  for  re-entry  hereinbefore  contained),  from 
or  by  the  lessor,  his  heirs  or  assigns,  or  any  other  person  or  persons  lawfully 
claiming  by,  from  or  under  him,  them  or  any  of  them.     Ix  witness  whereof  In  witness,  &c. 
the  said  parties  to  these  presents  have  hereunto  set  their  hands  and  seals,  the 
day  and  year  first  above  written. 
Attestation. 


Sect.  3. — Short  Lease  of  (f  Furnished  House (q). 

Agreement  made  the         day  of  ,19    ,  Between  . I.  i?.  of  &c.  (herein-  stamp  (r). 

after  called  the  landloi'd),  of  the  one  j^art,  and  C.  D.  of  &c.  (hereinafter  called 
the  tenant),  of  the  other  part;  The  landlord  lets,  and  the  tenant  takes.  All  that 
furnished  dwelling-house  [describe  if],  with  the  fixtures  ai)d  appurtenances; 
Together  -with  the  furniture  and  effects  mentioned  in  the  schedule  to  these 
presents ;  For  the  term  of  [weeks  or  calendar  months],  to  be  computed 

from  the  daj^  of  [instant  or  next]  ;  At  the  rents  of  £         [per  week 

or  calendar  month]  for  the  premises  and  of  £  for  the  fiu'niture  respectively, 

such  rents  to  be  payable,  [_stute  ivhen  jxtyMe  as  ayreed,  ex.  yr.,  on  Saturday  in 
each  week,  or  on  the  fifteenth  day  of  each  month,  or  at  the  end  of  the  said 
tenancy,  or  payable  from  month  to  month  in  advance  on  the  day  of  each 

month,  and  to  be  suspended  or  reduced  in  case  of  damage  by  fire  until  such 
damage  be  repaired  by  the  landlord]  :  The  tenant  agrees  at  the  end  of  his 
tenancy  to  leave  the  demised  premises,  including  the  said  fixtures,  a^jpur- 
tenances,  furniture  and  effects  in  as  good  state,  condition  and  repair  as  thej^  now 
are,  reasonable  wear  and  tear  and  damage  by  fire  or  tempest  excepted :  The 
landlord  agrees  to  pay  all  rates  and  taxes  of  every  description  (except  the  gas 
rate,  which  shall  be  paid  by  the  tenant  in  accordance  with  his  consumption  of 

(p)  The  words  "paying  the  rent  and  landlord  of  fitness  for  occupation  :    Wihon 

performing   the   covenants,"    &c.,   which  v.  Finch-Hatton,  L.  R.,  2   Ex.   J).   336  ; 

appear  in  this  covenant  as  usually  framed  ante,  p.  196. 
(see  e.g.  p.  759,  ante),  appear  from  Edge 

v.  Boihait,  34  W.  R.  103,  ante,  p.  761,  to  (r)  2s.  Qd.  if  rent  more  than  2o/.     See 

be  useless,  and  are  therefore  omitted.  Stamj)  Act,   1891,  s.  78,  and  Bched.,  tit. 

(<?)  There  is   an  implied  warranty  by  "Lease,"  ante,  App.  A. 

63  (2) 
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App.  B.  s. 
Fonirs. 


gas,  and  shall  bo  aiiportioncd  if  necessary),  and  to  do  all  necessary  repairs  -w-Ikmi 
ruiiuircd  dnrini;  the  said  tenancy  ;  also  to  indemnify  the  tenant  against  all 
ground  and  otlu-r  rent-charges,  and  incumbrances  (if  any)  affecting  the  said 
premises,  and  from  all  distresses,  claims  and  demands  in  res^ject  thereof  (.s).  As 
AVITXESS  the  hands  of  the  said  parties. 

The  Schedule  above  rvfcrnd  to.  \_Here  specif n  tlw  furniture,  (fce.  Be  var- 
ticiihtr  to  mention  (verij  vntek  or  other  defect.']  The  following  windows  were 
cracked  at  the  date  of  the  above  agreement,  viz.  \_liere  specify  ench  cracked 
luindow']. 

(Signed)        A.  B. 

Witness,  C.  D. 

E.  F.,  of  [&c.] 


Date  and 
Parties. 

Stamp. 

Pai-cels. 

General  "Words. 

Fixtures. 


Eoddendum. 


Covenants  by 
Lessee. 

To  paj-  Rent. 

Rates  and 
Tuxe.s. 

To  paint,  &c. 

To  repair. 

Cesser  of  Rent 
in  case  of  Fixe 
imtil,  &c. 


Against  Trades. 


Not  to  avoid 
original  LeaJse. 


Sect.  4. — Snb-lease  of  a  House. 

Agreement  made  the  day  of  ,  19    ,  Between  A.  B.  of  &c., 

of  the  one  part  (hereinafter  called  the  landlord),  and  C.  I),  of  &c.,  of  the  other 
]iart  (hereinafter  called  the  tenant).  The  landlord  lets,  and  the  tenant  takes, 
All  [descrihr  pa7xeh,  ex.  (jr.,  that  messuage  or  dwelling-house  situate  and  being- 
No.  22,  Harp  Lane,  Great  Tower  Street,  in  the  City  of  London].  AVitii  the  use 
of  the  fixtiues  belonging  to  the  landlord  now  or  at  any  time  hereafter  during 
the  said  term  in  or  upon  the  said  premises  [the  ])rinciiial  articles  whereof  are 
mentioned  in  the  schedide  hereunder  written]  ;  For  the  term  of  years 

from  the  day  of  last  past(<) ;  At  the  clear  yearly  rent  of  £         , 

jiayable  by  equal  quarterly  payments,  on  the  four  usual  (piarter  days,  the  first 
of  such  quarterly  ]iayments  to  be  made  on  the  day  of  next. 

The  tenant  hereby  agrees  to  pay  the  said  rent  at  the  times  and  in  manner 
hereinbefore  mcnitioned :  Also,  to  jxiy  land  tax,  sewers  rates,  and  all  otlier 
rates,  taxes,  and  impositions  of  every  description  in  respect  of  the  said  premises 
dui-ing  the  said  tenancy  (landlord's  property  tax  only  excepted) ;  Also,  to  paint, 
paper,  and  whitewash  tlic  said  premises  when,  where  and  as  often  as  shall  be 
reasonably  necessary,  and  to  kee])  the  said  i)remises  in  good  tenantable  rojiair, 
order  and  condition  (damage  by  fii-e,  tempest,  earthquake,  exi)losion  of  gas  or 
gunpowder,  war  or  riot  always  excei^ted) ;  But  if  such  premises  or  any  part 
thereof  shall  bo  destroyed  or  damaged,  the  tenant  shall  not  bo  liable  to  pay 
any  rent  (except  arrears  previously  due)  until  the  landlord,  his  executors, 
administrators,  or  assigns  shall  have  caused  such  jiremises  to  be  rej^aired  or 
r(>built,  as  the  case  may  require ;  and  then  only  a  fair  and  just  proportion  of 
the  rent  during  such  repairs  or  rebuilding,  the  amount  thereof  to  be  settled  by 
niutiial  consent,  or  by  an  arbitrator  to  bo  mutually  agreed  on,  or  to  bo 
a])pointed  pursuant  to  the  Ail)itration  Act,  1889,  and  to  be  paid  one  week  next 
after  the  amoiuit  thereof  shall  be  so  settled  as  aforesaid,  the  costs  of  any  such 
reference  and  award  to  bo  in  the  discretion  of  the  arbitrator,  who  shall  direct 
by  whom  and  to  whom  the  same  shall  be  jiaid  and  shall  in  other  respects  lla^•e 
all  the  usual  powers  of  an  arbitrator,  and  whose  award  and  decision  shall  be 
final.  The  exceptions  hereinbefore  contained  not  to  be  applicable  to  any  case  in 
which  there  shall  have  been  negligence  or  wilful  default  on  the  part  of  the 
tenant,  his  assigns  or  agents,  or  any  of  his  family. 

The  tenant  will  not  carry  on  or  permit  to  be  carried  on  upon  the  said 
premises  or  any  part  thereof,  any  trade  or  business,  but  will  use  the  premises 
hereby  demised  as  and  for  a  jjrivate  dwelling-house  only,  and  will  not  do  or 
suffer  or  omit  anj'  act  or  thing  whatsoever  whereby  or  in  consequence  whereof 
the  lease  under  which  the  said  premises  are  now  held,  bearing  date  the 
day  of  ,  and  made   or  expressed  to  be  made  between  7s.  F.    therein 

described  of  the  one  part,  and  the  landlord  of  the  other  part,  may  be  for- 
feited or  become  yoidable  :  And  the  tenant,  at  the  end  of  the  said  tenancy,  will 


(s)  Here  insert  any  special  clauses  with 
regard  to  use  of  horses  and  carriages, 
garden  produce,  &:c.  \_e.f/.,  "And  it  is 
hereby  agreed  that  the  tenant  shall  have 
all  the  produce  of  the  garden  as  it  becomes 
ripe,  the  gardener's  wages  being  paid  by 


the  landlord"]. 

{f)  Or  sinj  "  from  the  day  of 

[last  or  next],  to  the  day  of 

19     ."     If  the  term  be  for  more  than  3 
years,   a  ih(d  is  necessary,   by  virtue  of] 
8  &  9  Vict.  c.  106,  s.  3,  ante,  p.  143. 
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deliver  up  to  tlio  landlord,  liis  executors,  administrators,  or  assigns,  all  the  said   App.  B.  s.  4. 
premises,  together  with  all  the  fixtures  which  now  are,  or  which  at  any  time        Foems. 

hereaft'E'r  during  the   said  tenancy  may  be   fixed  or  set  up  by  the  landlord,      — 

in  good  condition  (fair  wear  and  tear  thereof  and  damage  by  fire  excepted),  J°/JJJ^|°^j^'"  *** 


\_/i('rc  specify  aiii/tliing  specidlhj  agreed  to  he  done  li/  the  tencird  on  the  expiration  of  .  .^^^.^^ 

the  tenancy,  ex.  yr.,   the  partitions  dividing  the  attic  story  into  four  rooms,  and  ^ 

the  raised  floor  taken  down  by  the  tenant,  to  be  refixed  and  made  good  in  a  ,;^  ^f^l  by" 


Other  thing's  to 
-  ...    be  done  by 

proper  and  workmanlike  manner  at  or  before  the  end  of  the  tenancy]  :  Frovidod  Tenant  at  end 
always  that  if  the  rent  hereby  reserved,  or  any  part  thereof  (whether  demanded  or  of  Term. 
not),  shall  be  in  arrear  for  twenty-one  days,  or  if  there  shall  be  any  other  breach  j^°g^t°j^°^ 
of  the  tenant's  covenants,  or  if  the  lessee,  his  executors,  administrators,  or  assigns 
shall  be  adjudicated  bankrupt  or  assign  any  of  his  effects  to  any  person  for  the 
benefit  of  his  or  their  creditors,  or  if  any  of  his  or  their  effects  shall  be  taken  in 
execution,  then  and  in  any  such  case  the  lessor,  his  executors,  administrators,  or 
as-igns  may  re-enter  upon  the  hereby  demised  premises,  and  thereupon  the  said 
term  shall  absolutely  determine  : 

And  the  landlord  covenants  with  the  tenant  that  the  tenant,  his  executors, 
administrators,  and  assigns,  performing  and  observing  all_  covenants  entered 
into  by  the  tenant,  may  quietly  hold  and  enjoy  the  said  premises  during  the  said 
term  without  any  interruption  by  the  landlord  or  any  person  claiming  through 
him ;  And  fukther  that  the  landlord,  his  executors,  administrators,  or  assigns 
will  pay  the  said  yearly  rent  by  the  said  lease  of  the  day  of 

reserved,  and  will  at  all  times  keep  the  ^If  the  landlord  'is  to  do  any  repairs 
or  alterations  here  specify  them,  ex.  gr.']  :    The  landlord  shall,  within  [twenty-  Certain  Repairs 
eight]  days  from  the  date  of  this  agreement,  make  good  and  support  the  floor  ^"^l^y 
of  the  warehouse  of  the  said  premises,  and  repair  and  make  good  the  frame  and  Landlord, 
glass  of  the  skylight,  and  fix  the  present  partition  of  the  same  warehouse,  or  us  otherwise,  &c. 
the  same  may  be  agreed  on  («),   otherwise  the  tenant  shall  be  entitled,  within 
[seven]  days  after  the  expii-ation  of  the  said  [twenty-eight]  days  to  quit  pos- 
session of    the   said  demised  premises,  and   determine  and  make   void  these 
presents  by  a   notice  in  writing  signed  by  him,  and  delivered  to  the  land- 
lord, or  left  for  him  at  [state  his  place  of  residence']  aforesaid,  without  paying 
any  rent  or  other  compensation  in  respect  thereof.      As  witness  the  hands  of 
the  said  parties. 

Witness,  (Signed)         A.  B. 

J.  A'.,of  [&c.]  C-  D- 

The  [FmsT]  Schedule  referred  to  in  the  above-written  agreement. 

[Here  specify  the  fixtures.] 
The  [Second]  Schedule  referred  to  in  the  above-written  agreement. 

[Here  specify  the  repairs  agreed  to  he  done.] 
Witness,  (Signed)        A.  B. 

J.  K.  0.  D. 


Sect.  5. — Quarterly  Tenancy  of  Furnished  Lodgings,  loith  Attendance,  <&c. 

Agreement  made  the  day  of  19     ,  Between  A.  B.  of  &c.  stamp (.«;). 

(hereinafter  called  the  landlord),  of  the  one  part,  and  C.  D.  of  &c.  (hereinafter 
called  the  tenant),  of  the  other  part;  The  landlord  lets,  and  the  tenant  takes, 
All  those  the  rooms  or  apartments  following,  (that  is  to  say)  [describe  the  rooms, 
ex.  gr.,  the  front  parlour,  and  the  back  bed-room  on  the  second  floor,  and  the 
small  coal-cellar  in  the  front  area],  being  parts  of  the  house  and  premises  of  the 
landlord,  situate  at  aforesaid.  Together  with  all  easements,  and  appiu-ten- 

ances  [including  gas-light,  which  is  to  be  supplied  by  the  landlord]  ;  And  also 
the  fm-niture,  goods,  chattels  and  effects  in  the  said  rooms  or  apartments,  [the 

{u)  If  the   repairs  and  alterations  are  to  be  done, 
numerous,  say  "  do  aU  the  repairs,  altera-  ,.  2s.  Qd.  if  rent  more  than  2bl.     See 

tions  and  unprovements  mentioned  m  the  ~  .  „,  _„         j      i    j     j.-i. 

schedule  to  these  presents"  ;  and  at  the  Stamp  Act,  1891,  s.  78,  and  sched.,  tit. 

end  add  a  schedule,  specifying  the  work  "Lease,"  ante,  App.  A. 
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Arp.  B.  s.  5.    jn'incipal  articles  wlioreof  arc  mentioned  in  tlic  scliedulc  to  these  presents]  (//)  ; 
FoEMS.         To  HOLD  from  the  day  of  ,  from  year  to  year,  determinable  by 

cither  party  upon  giving  to  the  other  not  less  than   three  calendar  months' 

previous  notice  in  writing  to  ([uit,  ending  on  the  last  day  of  each  quarter 
(excluding  the  first  quarter),  that  is  to  say,  either  on  the  of  March, 

or  the       "         of  July,  or  the  of  October,  or  the  of  December  in 

any  year,  or  on  the  Monday  following  in  any  case  in  which  the  above  days  shall 
fall  on  a  Sunday  ;  At  the  rent  of  £  'per  quarter,  i)ayable  on  each  of  the 

above  days  or  Mondays  following  them  in  case  they  fall  on  a  Sunday ;  The 
tenant,  at  the  end  of  his  tenancy,  to  leave  the  said  demised  premises,  together 
with  the  said  furniture,  goods,  chattels  and  effects,  in  as  good  state,  condition 
and  repair  as  they  now  are,  reasonable  wear  and  tear  and  damage  by  fire  and 
tempest  excepted. 

The  landlord  agrees  to  pay  all  rates  and  taxes  of  every  description :  to  do  all 
necessary  repairs  when  required  by  the  tenant ;  to  find  and  provide  the  tenant 
with  the\ittendance  of  a  respectable  female  servant,  and  with  all  other  necessary 
and  proper  attendance,  including  cooking  and  boot  and  shoe  cleaning ;  also  to 
find  and  provide  him  with  proper  and  sufBcieut  ])late,  lineu.  china,  knives,  silver 
or  electro-plated  forks  and  spoons,  and  other  necessary  household  things,  to 
enable  him  to  reside  comfortably  in  the  said  rooms  during  the  said  tenancy ; 
and  not  to  do  or  suffer  to  be  done  anything  in  the  said  house  of  a  noisy,  noxioiis 
or  offensive  nature  during  the  said  tenancy.  As  witness  the  bauds  of  the  said 
parties. 

The  Schedule  above  referred  to.  \_JLre  spedfij  tJie  faruiture,  etc.  Be  pari i- 
cular  to  mention  everi/  cracJc  or  other  defect,  also  to  mention  the  cracked  tcindoivs.'\ 


Date  and 
Parties. 


Parcels. 


Term. 
Rent. 


Tenant  agrees 
to  pay  Rent 
and  Taxes. 


To  repair. 


To  cultivate 
(iinden  and 
Orchard. 


Not  to  assign, 
&c. 


To  ilclivcr  up. 


"*  Sect.  G. —  Yearljj  Tenancy  of  a  Cottage. 

Agreement  made  the  day  of  19    ,  Between  A.  B.  of,  &c. 

(hereinafter  called  the  landlord)  of  the  one  part,  and  C.  D.  of,  &c.  (hereinafter 
called  the  tenant)  of  the  other  part. 

1.  The  landlord  hereby  lets  and  the  tenant  hereby  takes  all  that  cottage 
situate  in  the  parish  of  in  the  county  of  ,  formerly  in  the 
occupation  of  ,  together  with  the  garden  and  appurtenances  thereto 
belonging,  which  premises  are  described  in  the  schedule  hereto  [for  the  term  of 
one  year  from  the  day  of  19  ,  and  afterwards  from  year  to 
year  "at  the  yearly  rent  of  £  payable  quarterly  on  the  usual  quarter  days 
in  each  year,  the  first  pajonent  to  be  made  on  the  day  of  next, 
and  the  last  papnent  to  be  made  in  advance  one  calendar  month  before  the 
expiration  of  the  tenancy.  The  said  rent  to  be  paid  clear  of  all  deductions 
except  for  land  tax  and  property  tax]. 

2.  The  tenant  agrees  to  pay  the  said  rent  on  the  days  and  in  manner  aforesaid, 
and  also  all  existing  or  future  taxes,  rates,  assessments  and  outgoings  of  every 
description  (except  as  aforesaid)  for  the  time  being  payable  by  the  tenant  in 
respect  of  the  premises. 

3.  The  tenant  to  wliitewash  the  cottage  when  required,  and  to  kooji  all 
cesspools  and  drains  well  cleansed,  and  to  keep  the  premises  (including  fixtures 
but  except  the  roof  and  outside  walls)  in  good  and  tenantable  repair  reasonable 
wear  and  tear  excepted. 

4.  The  tenant  to  cultivate  the  garden  [and  orchard]  in  a  proper  manner  [and 
to  jirune  and  preserve  all  fruit  trees,  and  to  replace  any  that  may  perish  through 
decay  or  accident,  and  to  leave  as  well  those  now  growing  as  any  hereafter  to  be 
planted  in  good  order  and  condition]. 

o.  The  tenant  not  to  assign  or  sublet  the  premises  or  any  part  thereof,  nor  to 
take  or  retain  any  lodgers  or  allow  any  married  son  or  daughter  to  reside  with 
him  in  the  said  cottage  without  the  landlord's  consent. 

0.  The  tenant  on  the  expiration  or  sooner  determination  of  the  tenancy  to 
deliver  up  the  premises  in  such  good  and  tenantable  repair,  order  and  condition 
as  aforesaid. 


[y)  The  schedule  of  furniture,  <S:c.  may  be  omitted,  if  preferred. 
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7.  The  landlord  and  liis  agents  to  have  access  to  the  premises  at  all  reasonable  Arr.  B.  s.  6. 
times  to  view  the  condition  of  the  same.  Foems 

8.  The  tenancy  shall  be  determined  at  any  quarter  day  upon  three  months' 


previous  notice  in  writing  by  either  party.  To  pprmit 

9.  Provided  always,  that  if  and  whenever  any  part  of  the  said  rent  shall  be  in  ^nter^'"''^  *° 
arrear  for  days,  whether  legally  demanded  or  not,  or  if  and  whenever  Detormmation 

there  shall  be  a  breach  of  any  of  the  tenant's  agreements,  the  landlord  may  of  Tenancy, 
enter  upon  any  part  of  the  promises  in  the  name  of  the  whole,  and  thereupon  the  ^o^^r  of 
tenancy  shall  determine.  Ee-entiy. 

As  WITNESS,  &C. 

[The  Schedule  above  referred  to.] 


Sect.  7. — Lease  of  a  Residential  Flat  or  Business  Offices  (z). 

This  Indenture  made  the  day  of  ,  19     ,  Between  A.  B.  of,  &c.  j,^i^^ 

(hereinafter  called  the  lessor)  of  the  one  part,  and  ('.  D.  of,  &c.  (hereinafter 
called  the  lessee)  of  the  other  part :  Witnesseth  that  the  lessor  hereby  demises  Demise, 
unto  the  lessee,  All  that  suite  of  apartments  consisting  of  rooms,  known  Parcels, 

or  intended  to  be  known  as  the  suite  of  apartments  on  the  floor  of 

the  mansion  [or  house]  known  as  in  the  parish  of  ,   in 

the  county  of  .     To  hold  unto  the  lessee  for  the  term  of  years  from  Habendum. 

the  day  of  ,  19     .     Yielding  for  it  dm-ing  the  said  term  the  yearly  Eeddendum. 

rent  of  £  ,  and  so  in  proportion  for  any  less  period  than  a  year  by  equal 

quarterly  payments  on  the  usual  quarter  days  in  every  year,  the  first  of  such 
payments  to  be  made  on  the  day  of  ,19     .     And  the  lessee  hereby  Lessee's  Cove- 

covenants  with  the  lessor  that  he  the  lessee  will  pay  the  rent  at  the  times  and  nants: 
in  manner  aforesaid,  and  will  pay  to  the  gas  company  their  charges  for  To  pay  Rent 

gas  consumed  on  the  premi.^es  according  to  the  meter  placed  or  to  be  placed  by  ''''"^  Gas  Rate; 
the  said  gas  company  in  the  meter-house  of  the  said  mansion.     And  also  Not  to  use 

will  not  use  or  permit  the  premises  to  be  used  for  any  illegal  or  improper  Premises  for 
purpose,  nor  exhibit  any  placard  on  any  part  thereof,  nor  hang  or  allow  to  be  improper  Pur- 
hung  any  clothes  or  other  articles  on  the  outside  of  the  iiremises,  nor  make  or  A^noj^InTeT^ 
permit  to  be  made  any  disturbance,  noise,  or  annoyance  whatsoever  prejudicial 
to  the  premises  or  to  the  comfort  of  any  other  occupants  of  any  other  floors  of 
the  said  mansion,  nor  do  or  permit  any  act  or  thing  which  may  be  or  grow  to 
the  annoyance,  damage,  or  disturbance  of  the  lessor  or  the  superior  lessor  or 
lessors  for  the  time  being,  or  their  tenants,  or  the  occupiers  of  any  adjoining 
premises,  nor  convert  the  premises  or  any  part  thereof  into  nor  use  "the  same  as 
a  shop  or  warehouse,  or  sufPer  any  trade  to  be  carried  on  therein,  but  will  use 
the  same  as  a  private  residence  only  (c/) :  And  will  not  use  the  same  for  any 
purpose  or  in  any  manner  so  as  to  cause  scandal  or  annoyance  to  the  other 
inhabitants  of  the  said  mansion  or  to  the  neighbours  or  neighbourhood:  And  Not  to  waste 
will  not  waste  or  permit  to  be  wasted  any  water  on  the  premises  :  And  will  not  Water; 
allow  any  person  or  persons  or  children  under  his  control  to  loiter  or  play  in  Not  to  soil 
the  passages,  landings,  or  stairs  of  the  said  mansion,  nor  soil  the  same  by  the  ^-'^ssages; 
carrying  of  ct)als  or  other  articles,  and  shall  not  use  the  same  in  any  way  except 
for  the  purposes  of  ingress  or  egress:    And  will  not  assign  or  underlet  the  Not  to  assign, 
premises  or  any  part  thereof  without  the  consent  in  writing  of  the  lessor,  such  &c-.  ■«^thout 
consent  not  to' be  unreasonably  withheld:  And  will  keep  the  interior  of  the  Le°^ur*°* 
premises  and  also  the  doors  and  windows  thereof,  and  the  fixtures  therein,  and  To  repair 
all   interior   walls,  pipes,    and   other   appurtenances   in   good   substantial   and  internally; 
tenantable  repair  and  in   clean   condition   (damage  by  fire   excepted) :    And  And  paint,  &c., 
particularly,  will  in  the  seventh  year  of  the  said  term,  calculated  from  the  i°  ^l^'^^Sf^  '^'^^^' 

day  of  .   .  19  .  ,  whitewash  the  ceilings  and  cornices,  paper  the  walls  of  the  tenancy; 

premises  with  suitable  paper,  and  paint  in  a  jiroper  manner  with  two  coats  of 
good  oil  and  white-lead  paint  of  suitable  c(jlours,  and  grain  and  varnish  all  the 
interna,l  wood,  iron,  and  other  work  previously  jiainted,  grained,  or  varnished : 
And  also  will  permit  the  lessor  or  his  agents  and  the  superior  lessor  or  lessors  to  permit  to 

inspect  Pre- 
(i)  Taken,  with   some  little  alteration,  For  cases  as  to  flats,  seep.  768,  ante.  ' 

from  Bythewood  and  Jarman's  ConAey-  {a)    Or  for   the   business    of    solicitors 

anciug,  4th  ed.,  by  L.  G.  G.  Robbins,  only,  or  as  and  for  an  artistic  studio  only, 
vol.  ni.  at  p.  4G2.  or  as  the  case  may  be. 
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App.  b.  s. 
Forms. 


To  repair  on 
Notice ; 


Not  to  injure 
the  Premises ; 


To  deliver 
Possfssion  at 
end  of  Term. 


Lessor'.s  Cove- 
nants: 

For  quiet 
Enjoyment ; 

To  pay  Tuxes, 
&c.; 


Proviso  for 
Ee-entrj- ; 


Proviso  for  sus- 
pension of  Rent 
in  case  of 
destruction  of 
Premises  by 
Fire. 


Interpretation 
Clause. 


for  the  timo  licinp:  and  their  respoctivo  nrchitocts,  agents,  surveyors,  and 
workmen  twice  in  over}'  year  or  oftener  during  tho  s;iid  term  at  all  reasonable 
honr.s  to  enter  into  thepremi.'^es  to  view  the  condition  thereof,  and  to  give  or 
leave  notice  in  writing  upon  the  premises  for  the  lessee  of  all  defects  and  wants 
of  repair  there  found  :  And  also  will  within  throe  calendar  months  after  every 
such  notice  well  and  suihcietitly  repair  and  make  good  such  defects  and  wants 
of  repair  whereof  notice  shall  have  been  so  given  or  left :  And  also  will  permit 
the  lessors  and  their  agents  or  workmen  to  do  all  such  repairs  as  they  may  bo 
liable  to  do  upon  the  jiremises,  or  in  or  upon  premises  adjoining  the  same  :  A^"D 
ALSO  will  not  during  the  said  ttn-m  cut  or  maim  any  of  the  jn-ineipal  timbers  or 
walls  of  the  premises  or  any  part  thereof,  or  make  or  penuit  to  be  made  any 
addition  to  the  premises  orany  alteration  in  the  architectural  decoration  thereof 
Avithout  the  licence  in  writing  of  the  lessor :  And  will  at  the  end  of  the  said 
term  peaceably  and  quietly  deliver  up  possession  of  the  premises  unto  the  lessor 
in  good  state  and  condition  (damage  by  fire  excepted),  together  with  the  Venetian 
blinds  and  landlord's  fixtures  now  or  at  any  time  during  the  said  term  to  bo 
fixed  or  fastened  to  the  premises  or  any  part  thereof,  and  all  improvements  and 
additions  thereto:  And  the  lessor  hereby  covenants  with  the  lessee  thattho 
lessee  performing  and  observing  all  the  covenants  by  the  lessee  herein  contained 
may  quietly  hold  and  enjoy  the  premises  during  the  said  term  without  any 
interruption  by  the  lessor  or  any  person  claiming  through  him  :  And  fuktiier 
that  he  the  lessor  will  pay  all  rates  and  taxes,  parliamentary,  parochial,  or 
otherwise,  that  now  are  or  that  hereafter  may  be  imposed  upon  the  premises, 
including  water  rate,  but  excluding  gas  rate,  and  that  he  will  keep  the  exterior 
of  the  promises  in  good  and  substantial  rejiaii' :  And  also  will  at  his  own  proper 
costs  within  three  months  from  the  date  hereof  completely  finish  the  premises 
fit  for  habitation  in  a  good  and  substantial  and  workmanlike  manner  and  with 
good  and  proper  materials  of  their  respective  kinds.  rnOYlDED  ALWAYS  that 
on  an>breach  of  any  of  the  covenants  by  the  l(\ssee  herein  contained  the  lessor 
may  re-enter  upon  the  premises  and  immediately  thereupon  the  said  terni  shall 
absolutely  determine.  Provided  also  that  if  the  premises  or  any  part  thereof 
shall  at  any  time  during  the  said  term  be  destro}'ed  or  rendered  uninhabitable 
by  fire  (except  through  the  wilful  neglect  of  the"  lessee),  then  and  in  such  case 
the  paAinent  of  the  rent  hereby  reserved,  or  a  proportionate  part  thereof 
according  to  the  extent  of  the  damage  incurred,  shall  be  suspended  until  the 
premises  shall  have  been  reinstated  and  again  rendered  fit  for  habitation. 
rilOYlDED  LASTLY  that  the  lessor  and  the  lessee  and  the  executors,  adminis- 
trators and  assigns  of  the  lessor  and  of  the  lessee  shall  be  respectively  bound  by 
and  be  entitled  to  the  benefit  of  these  jiresents  and  to  the  covenants,  conditions 
and  agi-eements  therein  contained  in  like  manner  as  if  the  words  "executors, 
administrators  and  assigns"  were  inserted  next  after  the  words  "  lessor "  and 
"lessee"  throughout  so  far  as  the  nature  of  the  case  will  admit,  and  unless  the 
context  may  require  a  different  construction. 
In  witness,  «&;c. 


Parties. 
Demise. 
Date. 
Term. 

Eent. 


Exceptions  and 
EeserTations. 


Sect.  8. — I'mrly  Ti-naxc//  {Micliaclmas  Etdrij.—Ccneral  Short  Form)  («). 

l.A.B.oi  (hereinafter  called  the  landlord),  this  day  of  ,19     , 

agrees  to  let,  and   f.  D.  of  (hereinafter  called  the  tenant),  agi-ees  to 

take,  the  house,  farm,  and  farm  buildings  called  the  Farm,   containing 

acres  or  thereabouts,  on  a  tenancy  for  two  years  from  the  29th  day  of  Sep- 
tember, 19  ,  and  thereafter  from  year  to  year  on  a  tenancy  determinable  as  in 
Clauses  6  or  7  of  this  agreement  mentioned. 

2.  The  rent  shall  be  £  pavable  half-yearly  without  deduction  except  for 
landlord's  pro])orty  tax,  on  the  2'9th  Septeniber  and  the  25th  March,  the  first 
payment  to  be  duo  on  the  25th  March,  19     . 

3.  Game  and  rabbits  and  sporting  rights,  subject  to  the  Ground  Game 
Act,  1880,  arc  reserved  to  the  landlord;  also  all  trees,  with  liberty  to  the  land- 
lord's agents  to  cut  and  carry  them  away;  also  all  minerals,  sandstone,  andj 
clay. 


{a)  Taken  from  Lely  &  Aggs's  "Agricultural  Holdmgs,"  at  p.  532. 


Agricultural  Yearly  Tenancy.  1001 

4.  The  tenant  agrees  to  cultivate  tlie  farm  in  a  liiisbandlike  manner,  ami  to    App.  B.  s.  8. 
keep  the  inside  of  the  house  in  good  repair,  and  also  to  allow  the  landlord's        Foems. 

agent  to  enter  and  view  the  state  of  repair  and  cultivation.    The  landlord  agrees   

to  kee]i  the  outside  -walls  and  roofs  in  good  repair.  Repairs  and 

5.  The  tenant  agrees  not  to   assign  or  underlet  the  premises  or  any  part    .  ,•  '.       ■. 
thereof  without  the  -wTitten  consent  of  the  landlord  or  his  agent.                                Underletting'. 

6.  If  the  quarterly  rent  shall  be  in  arrear  for  thirty  days  whether  legally  Detei-mination 
demanded  or  not,  or  if  there  shall  be  a  breach  of  any  of  the  tenant's  agreements,   of  Tenancy  by 
or  if  the  tenant  shall  become  bankrupt  or  compound  with  his  creditors  or  give  a  Forfeiture, 
bill  of  sale  upon  any  of  his  property  on  the  farm,  the  landlord  may  enter  upon 

any  jjart  of  the  premises  in  the  name  of  the  whole,  whereupon  the  tenancy  shall 
be  determined. 

7.  The  tenancy  shall  also  be  determinable  at  the  end  of  the  second  or  any  Determination 
subsequent  year  by  either  party  giving  to  the  other  not  less  than  one  j^ear's  °^  Tenancy  by 
notice  in  writing  to  quit  at  the  end  of  such  socond  or  subsequent  year,  as  the  ^°^^'^'^  *°  '^"^'^• 
case  may  be. 

8.  Upon  determination  of  the  tenancj'  under  the  foregoing  clause  (but  not  Tenant-right, 
otherwise)  the  landlord  shall  take  at  a  valuation  all  imconsumed  straw,  haj',  and 

other  gathered  jiroduce  at  consuming  prices,  and  all  ungathered  crops  at  full 
prices,  the  valuation  to  be  made,  if  the  parties  cannot  agree  upon  the  jn'ices,  by 
a  reference  similarlj^  conducted  to  that  pi'escribed  by  the  Agricultural  Holdings 
Act,  1900,  and  by  the  arbitrators  under  that  Act  if  an  arbitration  shall  be  had 
thereunder. 

9.  The  parties  agree  to  make  no  claim  whatever  under  any  custom  of  the  Custom  of  the 
country.  '  Countrj-. 


Sect.  9. — A(jricultural  YmiJij  Tenancy  {Another  Short  Form, — Ladi/  Dai/ 

Entry)  (b). 

1.  A.  B.  lets  and  C.  D.  takes  the  Farm  containing  acres  or  there-  parcels.  Term 
abouts,  on  a  yearly  tenancy  from  the  25th  day  of  March,  19     ,  at  the  net  rent  and  Rent. 

of   £  ,  payable   quarterly  on  the   24th  June,  the   29th  September,  the 

2oth  December,  and  the  2oth  March.  Minerals,  trees,  game,  and  sporting 
rights  are  reserved  to  the  landlord. 

2.  The  landlord  shall  put  the  house  and  buildings  in  rejiair,  and  keep  the  Repairs, 
outside  walls  and  roofs  in  repair.     The  tenant  shall  keep  the  inside  of  the  house 

and  buildings  in  repair. 

3.  The  tenant  shall  keep  the  farm  in  good  heart,  and  shall  suflQ,ciently  manure  Cultivation, 
the  same  either  by  sufficient  live  stock  or  by  purchased  manure. 

4.  The  tenant  shall  not  assign  or  underlet  the  farm   or  any  part  thereof  Underletting, 
without  the  consent  of  the  landlord  in  writing. 

5.  This  tenancy  shall  be  determinable  at  the  end  of  the  second  or  any  sub-  Determination 
sequent  year  by  not  less  than  twelve  months'  notice  in  writing  given  by  either  of  Tenajiey. 
party  to  the  other,  or,  at  option  of  the  landlord,  by  default  for  more  than  thirty 

days  in  payment  of  rent,  or  by  breach  of  any  of  the  tenant's  agreements. 

6.  No  custom  of  the  country  shall  have  effect ;  but  at  the  end  of  the  tenancy  Compensation 
the  landlord  will  pay  the  tenant  for  unconsumed  hay  and  straw  and  ungathered  ^^'^  improve- 
crops  at  a  valuation,  which  valuation  shall  be  made  at  the  ojition  of  either  Jiarty 

to  be  signified  to  the  other  in  writing  within  one  month  before  the  end  of  the 
tenancy,  by  the  reference  vuider  the  Agricultural  Holdings  Act,  1900,  if  any 
reference  be  had  as  to  compensation  for  improvements  mentioned  in  the  First 
Schedule  to  that  Act,  and  by  two  independent  persons  and  an  umpire  ajjpointed 
by  them  in  accordance  with  the  Arbitration  Act,  1889,  if  no  reference  be  had 
under  the  said  Agricultm-al  Holdings  Act. 

(i)  Taken  from  Lely  &  Aggs's  "Agricultural  Holdings,"  at  p.  533. 
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App.  B.  s.  10. 

FORJIS. 


Parties. 

Intirprctutioa 
Cluiise. 


Testatum. 


Demise. 
Parcels. 


Fixtures. 

Term. 

Eeddendum. 


Lessee's  Cove- 
nants. 
To  pay  licut. 


To  Repair. 


Ti)  Surrenrlf  r 
at  end  of  Term. 


Power  to 
Ixssor  and 
superior  Land- 
lord to  enter 
and  view. 


Lessee  toEcrai 
aecordiiig  to 
Notice. 


Sect.  10. — Suh-JcatyC  of  part  of  a  House  as  Jiusiness  Offices,  the  Tenant  hirnj  in 
Possession. — Lessee  to  Rejiair  Interior  of  Demised  Premises. — Covenants  hy 
Lessee  not  to  make  Structural  Alterations,  to  use  Premises  as  Business  Offices, 
and  not  to  allow  Sales  hi/  Auction. — Covenants  by  Lessor  to  Repair  Exterior 
and  Rehuild  in  case  of  Fire. — Proviso  determininy  Lease  in  case  Building  is 
condemned  as  a  Dangerous  Structure. — Proviso  for  Determination  of  Lease  at 
end  of  Seven  or  Fourteen  Years  [c). 

Tins  Indekture,  made  the  day  of  ,  19    ,  Between  A.  B.  of, 

&c.  (liereinafter  called  the  lessor,  whicli  expression  sliall  iuclude  the  executors, 
administrators,  and  assigns  of  the  said  A.  B.,  so  far  as  the  context  of  theso 
presents  requires  or  admits),  of  the  one  part,  and  C.  D.  of,  &c.  (hereinafter 
called  the  lessee,  which  expression  shall  inchidc  the  executors,  administrators, 
and  assigns  of  the  said  ('.  I).,  so  far  as  the  said  context  requires  or  admits)  of 
the  other  jiart ;  WITNESSETH,  that  in  consideration  of  the  rent  hereinafter 
reserved,  and  of  the  covenants  and  agreements  hereinafter  contained,  and  on  the 
part  of  the  lessee  to  bo  paid,  observed,  and  performed,  the  lessor  doth  hereby 
demise  unto  the  lessee,  All  those  the  first  and  second  floors  of  the  messuage  or 
tenement  known  as  [No.  10,  Street,  in  the  city  of  London],  and  now  and 

for  some  time  i:»ast  in  the  occupation  of  the  lessee,  with  the  staircase  leading  to 
the  said  demised  premises  from  the  main  entrance  in  No.  10,  Street  afore- 

said ;  Together  with  free  right  of  ingress  and  egress  for  the  lessee  and  all  and 
every  other  ptrsons  or  person  for  the  benefit  and  advantage  of  the  lessee  in 
common  with  all  others  entitled  to  the  sanie  right  to  and  from  the  demised 
l^remises  by  and  through  the  entrance  to  No.  10,  Street  aforesaid ;  And 

together  also  with  the  fixtures  specified  in  the  schedule  hereunder  written  ;  To 
iioLO  the  same  Unto  the  lessee  from  the  day  of  ,  19     ,  for  the  term 

of  [twenty  years  and  three-quarters  of  another  year,  less  one  day]  (determinable 
as  hereinafter  mentioned) ;  Yielding  and  paying  therefor  diuing  the  said 
term  the  clear  yearly  rent  of  £  ,  by  equal  quarterly  payments  on  the 

day  of  ,  the  day  of  ,  the  day  of  ,  and  the  day 

of  in  every  year,  the  first  of  such  jiayments  to  become  due  and  payable  on 

tlic  day  of  ,  19     ,  and  the  last  of  the  same  payments  to  become  due 

and  payable  on  the  [(juarter  day  preceding  the  determination  of  the  said  term]  ; 
And  the  lessee  doth  hereby  covenant  with  the  lessor  that  he  the  lessee  will 
during  the  said  term  pay  or  cause  to  be  ]iaid  unto  the  lessor  the  said  yearly  rent 
hereby  reserved  in  the  manner  and  on  the  several  days  hereinbefore  appointed 
fiir  payment  thereof  \_llere  either  insert  covenants  from  the  head-lease  for  re/tairing, 
painting,  d'c,  of  the  interior  "  of  the  said  premises  hereby  demised,  together  with 
the  fixtures  specified  in  the  said  schedule  hereto,"  and  for  delivery  up  of  the 
same  at  the  end  of  the  term;  or  a  idinue']  A.-^!)  ALSO  Avill  keep  the  said  demised 
premir-es  in  proper  tenantablc  repair  during  the  continuance  of  the  said  term  ; 
And  at  the  expiration  or  sooner  determination  thereof  will  surrender  up  to  the 
le.«sor  the  said  premises,  together  with  the  fixtures  specifi(>d  in  the  said  schedule 
hereto,  in  the  like  state  of  repair,  and  also  all  imiirovements  which  shall  bo 
made  in  or  to  the  said  demised  premises  whole  and  imdefaced,  reasonable  use 
and  wear  and  damage  by  fire  alone  excepted ;  And  further,  that  it  shall  be 
lawful  for  the  lessor,  and  also  for  the  superior  landlord  or  landlords  for  the  time 
being  of  the  said  demised  premises,  and  his  or  their  agents  or  survej^ors,  with  or 
without  workmen  or  others,  twice  or  oftener  in  every  year  during  the  said  term, 
at  all  reasonable  times,  1o  enter  upon  tlie  said  demised  premises  to  view  the 
state  and  condition  thereof,  and  take  an  account  of  the  wants  of  reparation  of 
the  same,  or  to  take  a  schedule  of  the  landlord's  fixtures  which  shall  be  there- 
upon, and  in  case  of  aiiy  defect  or  want  of  reparation  or  amendment,  or  any 
removal  of  fixtures  which  shall  "be  found,  then  to  give  or  leave  notice  in  writing 
•  thereof  at  or  upon  the  said  demised  premises ;  And  that  the  lessee  will 
within  two  calendar  months  next  after  any  such  notice  shall  be  given  or 
left  as  aforesaid,  well  and  suniciently  repair,  amend,  and  make  good  the 
said  premises  in  accordance  with  such  notice,  and  reinstate  and  rei)lace  any 
fixtiu-es  which  may  have   been   so  removed,    except  in   case   of  damage  by 


{c)  Taken  from  Lcly  &  Peck's  "Precedents  of  Leases,"  at  p.  195. 
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fire :  PRO\aDED  always,  and  it  is  hereby  agreed  and  declared,  tliat  the  cove-  App.  B.  s.  10. 
nant  to  repair  hereinbefore  contained  shall  not  be  construed  to  include  or        Foems. 

imj^ose  on  the  lessee  the  execiition  of  any  works  which  may  become  necessary  -_ ■ 

to  the  said  premises  on  account  of  structural  defects  which  may  exist  or  be  found  Lessee°s^Repairs 
thereon,  whether  such  execution  shall  be  required  by  the  local  or  other  public  shail  not  extend 
authorities  under  their  statutory  or  other  powers,  or  by  the  superior  landlord  or  *°  structural 
landlords  for  the  time  being  of  the  said  demised  iiremises ;  AxD  ALSO  that  it 
shall  be  lawful  for  the  lessor  at  all  reasonable  times  during  the  said  term,  with  to°rnter°and^*°^ 
workmen  and  others,  to  enter  upon  the  said  demised  premises  and  repair  the  Kepair. 
same  at  the  expense  of  the  lessor,  in  accordance  with  the  covenants  and  provi- 
sions of  the  lease  under  which  the  lessor  holds  the  said  messuage  and  jjremises 
of  which  the  said  demised  premises  form  part ;    And  also  that  the  lessee  shall  Lessee  not  to 
not  nor  will,  without  the  i)revious  licence  in   writing  of  the  lessor,  make  or  make  structural 
permit  to  be  made  any  structural  alteration  or  addition  in  or  to  the  said  demised  ■^itBi'**i°'is. 
premises,  or  use  the  said  premises  or  any  part  thereof  otherwise  than  as  profes-  rp^  ^^^  Premises 
sional  or  business  offices,  nor  without  such  previous  licence  as  aforesaid  sell  by  as  businesa 
auction  or  permit  or  suffer  any  sale  by  auction  -within  or  upon  the  said  demised  Offices, 
premises  or  any  i)art  thereof;  nor  will  without  the  like  licence  assign,  transfer,  Not  to  allow 
underlet,  or  part  with  the  possession  of  the  said  premises  or  any  part  thereof  ^^^^  ^^  Auction, 
(but  a  licence  for  the  last-mentioned  purposes  shall  not  be  arbitrarily  withheld 
if  demanded  on  behalf  of  a  respectable  and  responsible  tenant) ;    Provided  Pro-^-iso  for 
ALWAYS,  that  if  the  said  yearly  rent  hereinbefore  reserved,  or  any  part  thereof,  Ee-entry. 
shall  be  unpaid  for  twenty-one  days  next  after  any  of  the  days  hereinbefore 
appointed  for  payment  of  the  same,  whether  the  same  shall  have  been  lawfully 
demanded  or  not,  or  if  the  lessee  shall  do  or  omit  to  do  anj-  act  or  thing  what- 
soever in  breach  or  non-performance  of  the  covenants  and  agreements  herein 
contained,  and  on  his  part  to  be  observed  and  performed,  then  and  thenceforth, 
in  any  or  either  of  the  said  events  and  at  all  times  afterwards,  it  shall  be  lawful 
for  the  lessor  into  and  upon  the  said  demised  premises  or  any  part  thereof  in  the 
name  of  the  whole  to  re-enter  and  the  same  to  repossess  as  in  his  former  estate, 
notwithstanding  anything  herein  contained  to  the  contrary ;    And  the  lessor  Lessor's  Cove- 
doth  hereby  covenant  with  the  lessee  that  the  lessee,  paying  the  rent  herein-  nants. 
before  reserved  and  performing  and  observing  the  covenants  and  agreements 
herein  contained,  and  on  the  lessee's  part  to  be  paid,  performed,  and  observed, 
may  peaceably  and  quietly  hold  and  enjoy  the  said  demised  jsremises  during  the  por  quiet 
said  term  without  any  hindrance  or  interrujition  by  the  lessor  or  any  other  Enjoj-ment. 
person  or  persons,  lawfully  claiming  from  or  in  trust  for  the  lessor;  And  also  To  pay  Rent  and 
that  the  lessor  will  pay  and  discharge  the  yearly  rent  reserved  by  and  perform  perfui'm  Cove- 
and  observe  the  tenant's  covenants  contained  in  the  lease  under  which  the  said  Lease.    ^'^^^""^ 
messuage  and  premises  of  which  the  said  demised  jiremises  form  part,  are  for 
the  time  being  held  by  the  lessor ;    And  also  will  pay  all  land  tax,  tithe  rent-  To  pay  Rates, 
charge,  sewer  and  main  drainage  rates,  and  all  other  rates,  taxes,  assessments,  ^°' 
impositions,  and  outgoings,  which  now  are  or  may  hereafter  bo  rated,  taxed, 
charged,  or  imposed  upon  the  said  demised  premises  or  upon  landlord  or  tenant 
in  respect  thereof ;  And  also  will  during  the  said  term  well  and  substantially  rj.^  repair 
repair  and  keep  in  repair  the  exterior  of   the  said  demised   premises ;     And  exterior  of 
FURTHER,  will  cause  to  be  insured  and  kept  insured  during  the  continuance  of  Premises, 
the  said  term  the  messuage  and  premises  of  which  the  said  demised  premises 
form  pai't,  in  accordance  with  the  covenant  in  that  behalf  contained  in  the  lease 
under  which  the  said  messuage  and  premises  shall  for  the  time  being  be  held  by 
the  lessor ;  And  in  case  the  said  messuage  and  premises  shall  at  any  time  or  to  rebuild  in 
times  during  the   said  term  be  destroyed   or   damaged   by  fire,  will  with  all  case  of  Fire. 
reasouLible  speed  cause  to  be  expended  all  such  moneys  as  shall  be  received  in 
respect  of  such  insurance  in  rebuilding  or  repairing  and  reinstating  the  said 
demised  premises;  And  it  is  hereby  agreed  that  if  the  said  demised  premises  Cesser  of  Rent  if 
shall  not  be  rebuilt  or  repaired  and  reinstated,  as  the  case  may  bo,  and  rendered  Premises  not 
fit  for  habitation  and  use  within  six  calendar  months  from  the  ha2ipcning  of  any  Month  ^^  ^'^ 
such  fire,  then  from  the  expu'ation  of  such  six  calendar  months  until  the  same 
premises  shall  have  been  rebuilt  or  repaired  and  reinstated  or  rendered  fit  for 
habitation  and  use  as  aforesaid,  the  said  rent  hereby  reserved  shall  bo  sus- 
pended and  cease  to  bo  payable:    Provided   also,   and  it  is  hereby  further  Proviso  for 
agreed,  that  if   the    said   messuage    and   premises    shall    at   any  time  during  Determination 
the  said  term  be  condemned   by  the   proper   legal    authorities    having  juris-  ?f '^^''^^^'^ 
diction  for  such   purposes    as    a    dangerous    building    or    structure,  and  shall  pvdled  cfown. 
on  that  account  be  required   to  be  pulled    down,  then  and   in  such  case  the 
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Appendix  B.  (contracts  of  tenancy). 


App.  b.  s.  10. 
Forms. 


Power  to  Lessee 
to  Detemiine  at 
end  of  first 
seven  oi-  iour- 
teen  Years  of 
the  Term. 


Power  to 
Persons 
authorised  by 
Lessor  to  view 
Premises  during 
last  tlii-ee 
Months. 


Schedule. 


rent  liorcLy  roservoci  t^liall  as  from  the  time  of  tlio  commencement  of  the  ])ull- 
ing  down  of  the  said  messuage  and  iiremises  cease  to  become  payable,  and  these 
presents,  and  every  covenant,  matter,  and  thing  herein  contained  shall  cease, 
determine,  and  be  void,  in  the  same  manner  as  if  the  term  hereby  created  had 
then  expired  by  effluxion  of  time,  and  all  covenants  by  the  lessee,  except  for 
payment  of  rent  then  duo  and  unpaid,  had  been  duly  observed  and  performed 
up  to  the  date  of  such  expiry:  Pjiovidkd  also,  that  if  the  lessee  shall  bo 
desirous  of  determining  this  jn'osent  lease  at  the  ex])iration  of  the  first  seven  or 
fourteen  years  of  the  term  hereby  created,  and  shall  give  to  the  lessor  or  leave 
at  his  usual  or  last  known  place  of  abode  or  business  in  England,  six  calendar 
months'  ]n'evious  notice  in  writing  of  such  desire,  then  and  in  such  case, 
immediately  after  the  exiiiration  of  such  seven  or  fourteen  years,  as  the  case 
may  be,  these  presents  and  everything  herein  contained  shall  cease  and  be  void, 
but  without  prejudice  to  any  claim  by  either  party  against  the  other  in  respect 
of  any  antecedent  breach  of  any  covenant  or  condition  herein  contained : 
Proyidkd  alway'S,  that  in  the  event  of  the  said  term  hereby  granted  being 
determined  in  manner  aforesaid  at  the  end  of  the  first  seven  or  fourteen  years 
thereof,  it  shall  be  lawful  for  any  jjerson  or  persons  authorised  by  the  lessor  or 
his  agents  to  view  and  inspect  the  said  demised  premises  at  all  reasonable  times 
during  the  last  three  months  of  the  said  term  of  seven  or  fourteen  years,  as  the 
case  may  be. 
In  witness,  &c. 

The  Schedule  above  referred  to. 
{To  contain  a  description  of  the  fixtures  demised.) 


Parties 


Testatum. 
Parcels. 

Habendum. 
Reddendum. 


Covenants  by 
Tenant. 
To  pay  Rent. 
And  Taxes. 
To  repair,  &c. 


To  paint. 


To  deliver  up 
at  end  of  Term. 


Sect.  11. — Puhlic-IIouse  Lease. — Lease  for  Years. — Covenant  hy  Tenant 

to  Eeside  and  Carry  on  Business. — I'roviso  for  Re-entry  on  Forfeiture  of 
Licence,  &c. 

This  Indenture,  made  the  day  of  19    ,  Betw^een  A.  B. 

of  ,  «S:c.  (hereinafter  called  the  landlord,  which  expression  includes  his 

heirs  and  assigns,  except  where  such  meaning  is  inconsistent  with  the  context) 
of  the  one  part,  and  C.  D.  of,  &c.  (hereinafter  called  the  tenant,  which  expres- 
sion includes  his  executors,  administrators,  and  permitted  assigns  excejit  as  afore- 
said) of  the  other  part ;  Witnessetii,  that  the  landlord  doth  demise  unto  the 
tenant  All  that  public-house  known  as  the  Swan  Inn,  situate  in  Street, 

in  the  parish  of  ,  in  the  county  of  ;  together  with  all  easements 

and  appurtenances  whatsoever.  To  hold  the  said  premises  unto  the  tenant, 
from  the  day  of  19     ,  for  the  term  of  years  thence  next 

ensuing.  Yielding  and  pay'ing  therefor  yearly  during  the  said  term  the  rent 
of  £  ,  clear  of  all  deductions,  by  equal  (quarterly  pajTnents  on  the  \_state 

days  <f  payment']  the  first  of  such  payments  to  be  made  on  the  day  of 

next,  and  the  last  payment  to  be  made  in  adA'ance  daj's  before  the  expira- 

tion of  the  said  term  :  And  the  tenant  hereby  covenants  with  the  landlord  as 
follows :  That  he  will  pay  the  said  net  rent  as  aforesaid :  And  also  will  during 
the  said  term  pay  all  existing  and  future  taxes,  rates,  assessments,  and  out- 
goings of  any  description  for  the  time  being  payable  either  by  landlord  or  tenant 
in  respect  of  the  said  premises :  And  will  during  the  said  term  without  being 
required  to  do  so,  and  as  (jften  as  shall  be  necessary,  repair,  maintain,  glaze, 
pave,  cleanse,  and  keep  in  good  and  substantial  repair  the  said  jnemises  and  all 
erections  at  any  time  hereinafter  to  be  erected  thereon,  and  all  the  walls,  po.sts, 
pales,  rails,  gates,  jirivies,  sinks,  sewers,  wy-draughts,  drains,  houses  of  office 
and  other  appurtenances  which  shall  belong  to  the  said  premises :  And  also 
will  paint  all  the  external  wood  and  iron-work  belonging  to  the  said  demised 
premises  in  every  [fourth]  year  with  two  coats  of  good  j^aint  mixed  in  oil ;  and 
paint  the  inside  of  the  said  premises  in  every  [seventh]  year :  And  will  at  the 
end  or  other  sooner  determination  of  the  said  term,  deliver  up  to  the  landlord 
the  said  promises  together  with  all  mantel-pieces,  covings,  hearth-stones,  jambs, 
foot-jiaccs,  and  slabs,  sash  and  other  window  casements,  window- shutters,  doors, 
locks,  keys,  bolts,  bars,  latches,  fastenings,  water-closets,  cisterns,  machinery 
and    other  things  belonging  thereto  :    And  all  wainscots,  partitions,  shelves. 
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dressers,  drawers,  fixed  presses,  jramps,  cisterns,  sinks,  pipes,  posts,  pales,  rails,  App.  B.  s.  11. 
and  other  materials  and  things  which  at  the  expiration  of  the  said  term  shall  be        Foems. 

in  anyways  fixed  or  fastened  to  the  premises,  whole,  safe,  iindefaced  and  fit  for   ^ — • 

use  (reasonable  wear  and  tear  thereof  in  the  meantime  only  excepted).     And  That  Landlord 
ALSO  that  itshali  be  lawful  for  the  landlord  and  his  surveyors,  agents,  and  work-  ^ew^''*^''  ^'"^ 
men  respectively  twice  or  oftener  in  every  year  during  the  said  term  at  reason- 
able times  in  the  daytime  to  enter  upon  the'  said  demised  premises  and  view  the 
state  of  the  same,  and  of  all  defects  and  want  of  reparation  contrary  to  any  of  the 
covenants  hereinbefore  contained,  then  and  there  found  to  give  notice  by  leaving 
the  same  in  writing  upon  the  said  demised  premises  :  AxD  that  the  tenant  will 
within    [three]   calendar  months  next  after  such  notice,  well  and  sufficiently 
repair  the  same  accordingly  :  And  will  apply  for  and  endeavour  to  obtain  the  to  apply  for 
licence  or  renewal  of  licences  which  may  for  the  time  being  be  necessary  for  the  Licence  or 
opening  and  keeping  open  during  the  tenancy  the  said  premises  as  a  house  for  ^£^l^^l  °^ 
the  sale  of  ale,  beer,  wine  and  spirits  to  be  consumed  on  or  off  the  premises : 
And  will,  so  long  as  the  necessary  licences  can  be  obtained  for  the  piu-pose,  use  to  use  Premises 
the  said  premises  as  a  licensed  inn  or  victualling  house  only :  And  will  at  all  as  liccused  inn. 
times  during  the  said  term  reside  on  the  premises  hereby  demised,  and  will  To  reside 
personally  conduct  the  business  of  the  said  public-house  in  a  proper  and  orderly  personaily. 
manner,   not   permitting  drunkenness,    disorder,    gaming   or   imlawful   games 
therein :  And  will  not  do  or  suffer  to  be  done  upon  the  premises  anything  which 
may  be  or  grow  to  be  an  annoyance  or  damage  or  disturbance  to  the  lessors  or 
their  tenants,  or  whereby  such  licences  as  aforesaid,  or  any  of  them,  may  be 
forfeited  or  suspended  or  a  renewal  thereof  withheld :  And  will  not  assign  or  Not  to  a«si-n 
sub-let  ((/)  the  premises  hereby  demised  or  any  part  thereof,  without  on  each  covenants  by' 
occasion  first  obtaining  the  consent  in  writing  of  the  landlord  :  And  the  land-  Landlord', 
lord  hereby  covenants  with  the  tenant  as  follows  :  That  he  will  forthwith  insure  To  insure, 
and  during  the  said  term  keep  insured  the  said  premises  against  fire  to  the 
amount  of  £     _        at  least  in  the  Fire  Office  or  some  other  respectable  fire 

ofiicein  the  joint  names  of  the  landlord  and  tenant,  and  as  often  as  the  said 
premises  shall  be  destroyed  or  damaged  by  fire,  that  the  landlord  will  expend 
the    moneys  received   from  such  insurance  office  in  rebuilding   or  reinstating 
the  same,  it  being  agreed  that  the  landlord  shall  not  be  liable  to  rebuild  or 
reinstate  the  premises  out  of  his  own  moneys  in  any  case  whatever  :    And  that  Quiet  Enjoy- 
the  tenant  paying  the  said  rent  hereby  reserved  and  performing  and  observino-  ™ent. 
all  the  covenants  by  the  tenant  herein  contained,  may  quietly  hold  and  enjoy 
the  said  premises  during  the  said  term  without  any  interruption  by  the  lessor  : 
Provided  always,  and  these  presents  are  upon  the  express  condition  that,  if  Proviso  for 
the  tenant  fail  to  obtain  a  licence  for  the  sale  of  intoxicating  liquors  to  be  Ke-entry. 
consumed  both  on  and  off  the  premises,  or  if  and  whenever  any  part  of  the  rent 
hereby  reserved  shall  be  in  arrear  for  twenty-one  days,  whether  having  been 
legally  demanded  or  not,   or  in  case  of  breach  or  non-performance   or  non- 
observance  of  any  or  either  of  the  covenants  on  the  part  of  the  tenant  herein- 
before contained  [except  the  covenants  to  apply  for  licences  and  to  sell  liquors 
so  far  as  the  same  relate  to  spirits  (e)],  or  if  and  whenever  the  tenant  shall  be 
adjudicated  bankrupt,  or  if  the  licence  of  the  tenant  shall  be  forfeited,  or  if  the 
tenant  shall  be  convicted  of    any  offence  against   the  existing  (/)    or  future 
Licensing  Acts  :  then  and  in  any  of  such  cases  the  landlord  may  enter  upon 
the  premises  hereby  demised  or  intended  to  be  demised,  and  the  same  may  have 
again,  repossess,  and  enjoy  as  of  his  former  estate. 
In  witness,  &c. 


Sect.  12.— Lease  hij  a  Tenaidfor  Life,  &c.,  under  Settled  Land  Act,  1882 

{ante,  p.  7). 

This  Indenture,  made  the  day  of  ,   19    ,  Between  A.  JJ.  of  Date  and 

,  in  the  county  of  [esquire],  of  the  one  part,  and  C.  D.  of  ,  iu  P'"'-''^'*- 

the  county  of  [farmer],  of  the  other  part:  Whereas  the  said  ^.  i>.  is  ^f"*"^^, °^. 

entitled  to  the  receipt  of  the  rents  and  profits  of  the  hereditaments  hereinafter 

(d)  For  form  of  stipulation  for  leaving  (e)  This  is  suggested  by  the  increase  of 

assignment  or  sub-lease  with  solicitor  of  duties  under  the  Inland  Eeveane  Act,  1880 

„^„„   A     T      IT     A     f  •  4-     i-  (i3  &  4-1  Vict.  c.  20),  ss.  40—43. 

ground     landlord    for    registration,    see  ^    ,  .s   «„„  ^     „  •  n     iu     t-        •         »    , 
p.    7         n       J  7    n  n   -D   T^    ro  ^-f^  ^^^  especially  the  Licencing  Acta 

Brooks  V.  Brynlale,  2  C.  P.  D.  53.  of  1872,  1871,  and  1902. 


Lessor's  Title. 
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Appendix  B.  (contracts  of  tenancy' 


Arr.  B.  s.  12 

FOEMS. 


Agreement  for 
Lease. 

Testatum. 

Operative 
"Woids. 

Parcels. 

Exceptions. 
Habendum. 
Reddendum. 


Covenants  by 
Lessee. 


Condition  of 
Itc-entrv. 


In  witness,  &c. 


doscribed  aud  intended  to  be  hereby  demised,  as  tenant  thereof  for  his  own  life, 
by  virtue  f)f  a  settlement  created  [by  the  will  of  J'J.  F.,  lato  of  ,  esqiiire, 

deceased,  bearing-  date  on  or  about  the  day  of  ,  19     ,  and  proved  at 

,  ou  or  about  the  day  of  ,  19     ,  or,  by  an  indenture  dated  on 

or  about   the  day  of  ,   19     ,  and   made   or   cx]ncsscd   to   be   made 

between,  &c.,  as  the  case  mat/  he']  :  "WiTNESSKTir,  that  He  the  said  A.  J>.  doth 
by  these  lu'esents,  made  in  exercise  and  execution  of  tlic  power  vested  in  him  by 
the  Settled  I^and  Act,  1882,  and  of  all  other  powers  in  anywise  enabling  him  in 
this  behalf,  demise  and  lease  unto  the  said  C.  J).,  his  executors,  administra- 
tors and  assigns.  All  \_dcscribc  parcels,  except,  and  alwaj's  reserved  unto  the 
said  A.  B,  and  his  assigns,  here  state  any  exceptions  as  agreed  on{h)'\  To  HOLD  the 
said  Ishort  general  description  of  propertg,  ex.  gr.,  "  farm  and  lands"]  unto  the 
said  C.  D.,  his  executors,  administrators  and  assigns,  from  the  day  of 

,  for  the  term  of  years  (?)  thence  next  ensuing.  Yielding  and 

PAYING  therefor  yearly  and  every  year  during  the  said  term  {k)  the  rent  of 
£  ,  by  equal  [quarterly  or  half-yearly]  payments,  on  the  day  of 

&c.,  state  days  of  payment,  the  first  of  such  payments  to  be  made  on  the 
day  of  next :  And  the  said  C.  D.  doth  hereby  for  himself,  and  his  assigns 

covenant  with  the  said  A.  B.,  in  manner  following,  that  is  to  say,  that  h(!  the 
said  C.  J).,  his  executors,  administrators  or  assigns,  will,  during  the  said  term, 
pay  unto  the  said  A.  B.  or  his  assigns,  the  rent  hereby  reserved,  at  the  times 
and  in  manner  hereinbefore  mentioned  and  appointed  for  payment  thereof :  And 
PURTHER  \_here  insert  such  usual  and  proper  covenants  as  the  lessor  shall  think  ft, 
aud  also  a  condition  of  re-entry  on  non-payment  for  a  period  of  28  days,  or  some, 
less  period,  of  the  rent  reserved — All  the  covenants  should  he  made  with  the  said 
A.  B.  "  and  his  assigns" — And  after  the  usual  qualified  covenants  for  quiet  enjoy- 
ment, add  the  following  proviso,  viz.]  :  "  Provided  always,  and  it  is  hereby  agreed 
and  declared,  that  neither  the  heirs,  executors  nor  administrators  of  the  said 
A.  B.  (but  onlj'  his  assigns)  shall  be  liable  for  any  breach  of  the  above  covenant 
happening  after  the  death  of  the  said  A.  B.:  And  it  is  hereby  declared  and 
agi-eed,  that  whenever  the  assigns  of  the  said  ^1.  B.  are  hereinbefore  mentioned, 
such  words  '  assigns '  shall  bo  construed  and  deemed  and  taken  to  include  the 
persons  or  person  for  the  time  being  entitled  to  the  reversion  of  the  said  demised 
premises  immediately  expectant  ujion  the  determination  of  the  said  term  hereby 
granted,  unless  there  be  something  in  the  subject  or  context  repugnant  to  such 
construction  "  (/).  In  witness,  &c. 

(Indorsement.) 
Eeceived  this  day  of  ,  19     ,  of  Mi\   C.  T).,  a  counterpart  of  the 

within- wi'itten  indenture  duly  executed  by  him. 
Witness, 

E.  F.  A.  B. 


Parties. 


Recital  of 
former  Lease 
■with  Covenant 
for  renewal. 


Sect.  13. — Lease  for  Lives  (?n)  ^vith  Covenant  for  Renewal  at  the  Dropping  of 
the  First  Life,  on  Payment  of  a  Fine. 

This  Indenture,  made  the  day  of  ,  Between  A.  B.  of,  &c. 

(who  and  his  heii-s  and  assigns,  unless  the  contrary  appears,  are  hereinafter 
called  the  lessor)  of  the  one  part,  and  C.  D.  of,  &c.  (who  and  his  heirs  and 
assigns,  unless  the  contrary  appears,  are  hereinafter  called  the  lessee)  of  the 
other  part :  Whereas  by  an  Indenture  of  Lease  dated  the  day  of  , 

and  made  between  the  lessor  of  the  one  part  and  the  lessee  of  the  other  part,  the 
lessor  demised  unto  the  lessee,  his  heirs  and  assigns,  the  messuage  or  tenement 
and  hereditaments  hereinafter  described  for  the  lives  of  [cestuis  que  vie"],  of,  &c., 
and  the  lives  and  life  of  the  survivors  and  survivor  of  them  at  the  yearly  rent 


{h)  See  forms,  post,  p.  1010. 

(i)  Not  exceeding  21  years,  ante,  p.  7. 

{k)  If  necessary,  here  say,  "except  such 
part  thereof  as  elapsed  on  or  before  the 
day  of  last."    Back  rent  may  be 

considered  as  a  benefit  to  the  tenant  for 
life  in  the  nature  of  a  fine  or  premium, 
that  should  be  avoided. 

(/)  As  to  the  necessity  for  this  proviso, 


see  WUnains  v.  Burrcll,  1  C.  B.  402. 

The  Settled  Land  Act,  1882,  is  amended 
by  Acts  of  1884,  1887,  1889,  and  1890: 
see  '.p.  7.  ante,  aud  Chitty's  Statutes,  tit. 
Settled  Land. 

(m)  Taken  from  Bythewocd  &  Jarman'Sj 
Conveyancinnr,  4th  ed.  by  L.  G.  G.  Rob- 
bins,  Vol.  III.  at  p.  588.     As  to  leases) 
for  lives,  see  ante,  p.  165. 


Lease  for  Lives. 
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of  £  _  ,  i^ayable  quarterly :  And  ix  the  said  Ixdenture  of  Lease  was 

contained  a  covenant  on  the  part  of  the  lessor  that  upon  the  decease  of  either  of 
the  said  [cestnis  que  ine'\  he  the  le.-sor  -n'ould  at  the  request  of  the  lessee  and  upon 
the  surrender  of  the  said  lease  and  the  piyment  of  the  sum  of  £  ,  by  way 

of  fine,  execute  a  new  lease  of  the  said  premises  to  the  lessee  at  the  same  yearly 
rent,  and  with  and  subject  to  such  and  the  same  covenants,  provisoes,  and 
agreements  (including  the  covenant  now  in  recital)  as  were  reserved  and 
contained  in  the  above_ recited  lease :  And  whereas  the  said  Idcceased  cestui 
que  vie^  one  of  the  cestuis  que  vie  named  in  the  said  indenture  of  lease  died  on 
or  about  the  day  of  last  past,  and  the  lessee  has  accordingly  called 

upon  the  lessor  to  grant  him  a  renewed  lease  in  pursuance  of  his  said  covenant 
for  the  life  of  [neia  cestui  que  vie'],  now  of  the  age  of  years,  or  thereabouts 

in  the  room  of  the  said  {jleceased  cestui  que  vie']  deceased:  And  whereas  bv  a 
deed  poll  under  the  hand  and  seal  of  the  lessee  bearing  even  date  herewith,  the 
lessee  has  surrendered  unto  the  lessor  and  his  heirs,  All  and  singular  the 
said  messuage  and  premises  to  the  intent  that  the  lessor  may  grant  a  new  lease 
to  him  thereof  daring  the  lives  of  the  said  [surviviny  cestuis  que  vie],  and  the 
said  [neio  cstui  que  vie]  resl30ctivelJ^  as  hereinafter  is  mentioned:  Now  this 
Indenture  witnessetii  that  in  pursuance  of  the  above  recited  covenant,  and 
of  the  said  surrender,  and  also  in  consideration  of  the  sum  of  £  to  the 

lessor  paid  by  the  lessee  at  or  before  the  execution  of  these  presents  (the  receipt 
whereof  is  hereby  acknowledged),  he,  the  lessor,  hereby  grants  demises  and 
conveys  unto  the  lessee  All  that  messuage,  &c.  [^describe  iia7-ceJs]  :  To  hold 
the  premises  unto  the  lessee  from  the  date  of  these  presents  during  the  lives  of 
the  said  [three  cestuis  que  vie],  and  the  lives  and  life  of  the  survivors  and  survivor 
of  them  :  Yielding  and  paying  therefor  yearly  during  the  said  demise,  and  so 
in  proportion  for  any  less  period  than  a  year,  the  yearly  rent  or  sum  of  £ 
by  equal   quarterly  payments,   on  the  day  of  ,  &c.,  in  every  year 

clear  of  and  from  all  present  and  future  taxes,  rates,  assessments,  deductions, 
and  abatements  whatsoever,  the  first  payment  thereof  to  be  made  on  the 
day  of  next  ensuing  (if  the  said  [cestuis  qur  vie']  or  any  one  of  them  shall 

be  then  living) :  And  yielding  and  paying  for  any  fractional  period  of  a 
quarter  which  may  happen  to  elapse  between  the  commencement  of  this  pi'esent 
demise,  or  anj^  one  of  the  days  of  payment  hereinbefore  named,  and  the  decease 
of  the  last  survivor  of  them  the  said  [cestuis  que  vie]  a  proportion  or  rateable 
share  of  the  said  yearly  rent,  according  to  the  length  or  duration  of  such  period : 
And  the  lessee  doth  hereby  covenant  with  the  lessor  that  he  the  lessee 
will  pay  the  said  yearly  rent  hereinbefore  reserved,  on  the  days  and  in  manner 
hereiiabefore  mentioned  without  any  deduction :  And  also  will  j^ay  during 
the  said  term  the  sewers  rate,  land  tax,  and  all  other  taxes,  rates,  charges, 
and  assessments  whatsoever,  parliamentary,  ijarochial,  or  otherwise,  which 
now  are  or  hereafter  shall  be  imposed,  charged,  or  assessed  upon  or  in  respect 
of  the  premises,  or  payable  by  either  the  owner  or  occupier  in  resiject 
of  the  same,  the  landlord's  property-tax  only  excepted:  And  also  will 
as  occasion  shall  require,  during  the  said  term,  well  and  suGBciently  repair, 
maintain,  pave,  empty,  cleanse,  amend,  and  keep  the  premises  with  the  appur- 
tenances in  good  and  substantial  repair :  And,  the  premises  being  in  all  things 
repaired,  maintained,  paved,  emptied,  cleansed,  amended,  and  kept  as  afore- 
said, at  the  end,  or  other  sooner  determination  of  the  said  term,  will  quietly 
yield  up  unto  the  lessor,  together  with  all  additions  and  iuaprovements  which 
shall  meantime  be  made  thereto,  and  all  fixtures  whatsoever  which  at  any  time 
during  the  said  term  shall  be  affixed  or  fastened  to  the  premises  and  come 
within  the  denomination  of  fixtures  :  And  the  lessor  hereby  covenants  with  the 
lessee  that  in  case  the  lessee  shall  upon  the  decease  of  either  of  them  the  said 
[cestuis  que  vie]  be  desirous  of  taking  a  further  or  renewed  lease  of  the  said 
premises  for  another  life,  and  shall  as  is  hereinafter  more  particularly  men- 
tioned, within  the  space  of  three  calendar  months  next  after  such  decease,  give- 
notice  in  writing  of  such  desire  unto  the  lessor,  or  leave  for  him  such  notice  at 
his  last  known  place  of  abode  in  England,  and  shall  nominate  any  person  in  the 
room  or  stead  of  the  cestui  que  vie  who  shall  so  have  died,  he  the  lessor  will  at 
the  request  and  at  the  cost  of  the  lessee,  and  on  the  surrender  of  this  present 
lease  (such  surrender  to  be  at  the  like  cost),  and  on  payment  of  the  sum  of 
£  by  way  of  fine  or  premium  for  such  renewal,  forthwith  duly  make  and 

execute  unto  the  lessee  a  new  lease  of  the  said  premises  for  the  life  of  the  person 
so  to  be  nominated,  and  the  lives  and  life  of  such  of  them,  the  said  [cestuis  que 


App.  B.  s.  13. 
Foajis. 


Death  of  one 
Cestui  que  vie. 


Surrender. 


Testatum. 


Demise. 


Eeddendum  for 
fractions  of  a 
Quiuter. 


Covenant  by 
Lessee  to  pay 
Rent : 

to  pay  Sewers 
Rate,  and  all 
Taxes  and  Eates 
whatsoever : 


to  repau-  and 
leave  repaired 
together  with  all 
Fixtui-es,  &c. 


Covenant  by 
Lessor  to  renew 
at  tlie  dropping 
of  a  Life ; 


on  surrender  of 
present  Lease 
and  pajnnent  of 
a  Fine. 
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Ai'i'KNDix  B.  (contracts  of  tenancy). 


Apr.  B.  s.  13.  r/e],  as  shall  bt'  then  living,  aiul  of  the  survivors  and  survivor  of  them  at  the 
Forms.        same  yearly  rent,  and  with  and  subject  to  such  and  the  same  covenants,  ]no- 

yisoes,    and    agreements,    including    this    present    covenant,    as    arc    herein 

contained:  And  fuktukr  that  it'  within  the  said  period  of  three  calendar 
months  after  the  decease  of  any  one  of  them  the  said  lcci>iiiis  </iie  vie'],  and  before 
any  renewed  lease  or  leases  of  the  said  premises  shall  have  been  granted  by  virtue 
of  the  covenant  •hereinbefore  contained,  any  other  or  others  of  the  said  [cediii.'^ 
que  r/V],  shall  depart  this  life,  then  it  shall  be  lawful  for  the  lessee,  if  he  shall 
think  proper,  to  name  or  insert  another  life  or  lives  in  the  lease  so  to  be  granted 
as  aforesaid  in  the  room  of  the  life  or  lives  which  shall  so  droj),  the  lessee 
paying  unto  the  lessor  within  the  said  period  of  three  calendar  months  after  the 
dropping  of  the   first  life  the  further  sum  of  £  in  respect  of  the  said  life 

or  of  each  of  the  said  lives,  as  the  case  may  be,  which  shall  be  so  inseitod  in 
the  said  lease,  it  being  the  intention  of  the  parties  hereto  that  the  lessee  shall 
not  be  obliged,  unless  he  shall  think  pro])er,  provided  he  renews  within  the 
period  aforesaid,  to  incur  the  expense  of  a  further  or  additional  lease  or  leases 
in  respect  of  the  dropping  of  the  said  second  and  third  lives  as  aforesaid. 
In  witness,  &c. 


Parties. 


Demise. 


Lessee's  Agree- 
ment. 


Lessor's  Ag^ree- 
ruent. 


Sect.  14. — Short  Lease  of  Sport iinj  liiyhtsfar  the  Season. 

Tins  Indenture,  made  the  day  of  ,19    ,  Between  J.  j:., 

of  ,  esqiiire   (hereinafter  called  the  lessor),  of  the  one  part,  and  C.  ./>., 

of  ,  esquire  (hereinafter'  called  the  lessee),  of  the  other  part:   WITNESSETH, 

that  the  lessor  lets  and  the  lessee  takes.  All  the  rights  of  shooting,  fishing,  and 
sporting  over  and  upon  the  farms  and  lands  scheduled  hereto,  at  the  rent  of 
£  ,  payable  by  thi-ee  instalments  of  equal  value  on  the  day  of  the  date 

hereof,  the  day  of  ,  and  the  day  of  next  resi^cctively,  for 

the  ensuing  season,  commencing  on  the  day  of  next,  and  tei-minating 

on  the  day  of  next,  if  the  lessee  shall  so  long  live.     And  the  lessee 

hereby  agrees  to  pay  the  said  rent  at  the  times  aforesaid  and  to  exercise  the 
said  rights  in  a  i)r()])er  and  sportsmanlike  manner,  and  also  not  to  assign  or 
underlet  the  said  lights  without  the  consent  in  writing  of  the  lessor.  And  the 
lessor  hereby  agrees  to  retain  and  jiay  two  effective  gamekeepers,  who  will  live 
on  the  said  lands  dui'ing  the  said  ensuing  season. 

As  WITNESS,  &C. 

The  Schedule  above  refeiTed  to. 


Parties. 


Parcels. 


Habendum. 


Beddendunii 


Covenants  by 
Lessee — 


Sect.  15. — Lease  of  Sporting  Rights  from  Year  to  Year,  together  with  Three 
Cottages,  to  L^essee  and  his  Executors. — Compensation  by  Lessee  for  Damage  iy 
Babbits  or  to  Fences  and  Gates. — Lessee  to  leave  sufficient  stock  of  Winged 
Game. 

This  Indenture,  made  the  day  of  19    ,  Between  .1.  /<'., 

of  ,  esquire  (hereinafter  called  the  lessor),  of  the  one  part,  and  C.  />., 

of  ,  esquire  (hereinafter  called  the  lessee),  of  the  other  part :  WITNESSETH 

that  the  lessor  doth  hereby  demise  unto  the  lessee,  All  that  the  exclusive  right 
of  .shooting,  fishing,  and  sjiorting  in,  over,  and  upon  the  estate  of  which  the 
lessor  is  the  owner,  commonly  called  "  the  Estate,"  situate  in  the  jjarishes 

of  ,  in  the  county  of  ,  and  containing  acres  or  thereabouts  : 

And  also  those  three  cottages  now  in  the  occupation  of  E.  F.,  G.  II.,  and  /.  J., 
respectively,  To  hold  the  said  premises  unto  the  lessee,  his  executors,  adminis- 
trators, and  assigns,  from  the  .  day  of  ^^  :  ^^^  ^^^  year,  and 
thenceforth  from  j'car  to  year  until  a  written  notice  determining  this  demise  be 
given  by  either  party  on  or  before  the  1st  day  of  September  in  any  year,  expir- 
ing on  the  1st  day  of  February  then  next  ensuing:  PAyiNG  so  long  as  this 
demise  shall  continue  the  yearly  rent  of  £  ,  by  equal  half-yearly  jiay- 
ments  on  the  day  of  and  the  day  of  in  every  year  : 
And  the  lessee  hereby  covenants  with  the  lessor  that  he  the  lessee  will  pay  the 
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said  rent  at  the  times  hereby  appointed,  and  will  also  pay  all  rates,  taxes,  and  App.  B.  s.  15. 
assessments  payable  in  respect  of  the  said  sporting  rights  and  cottages :    AxD        Foems. 
will  not  without  the  written  consent  of  the  lessor  (which  consent  is  not  to  bo  " 

unreasonably  withheld  to  the  executors  or  administrators  of  the  lessee)  assign,  To  pay  Kent,  &c. 
underlet,  or  otherwise  part  with  the  said  cottages  to  any  person  except  the 
gamekeepers  or  servants  of  the  lessee,  nor  assign,  underlet,  or  otherwise  part  Not  to  assign 
with  the  said  sporting  rights  or  any  part  thereof  to  any  person  whomsoeyer :  without  Consent. 
And  will  not  in  the  exercise  of  the  said  right  or  otherwise  break  down,  damage,  -^^^^  ^^  damage 
or  improperly  use  the  fences  or  gates  uj^on  the  said  estate :    And  will  also  Fences, 
reimburse  to  the  tenants  upon  the  said  estate  all  costs  reasonably  and  justly 
incurred  by  them  in  repairing  fences  or  gates  so  broken  down,  damaged,  or 
improperly  used,  or  else  himself  make  good  the  said  fences  and  gates :  And  will 
also  pay,  settle,  and  adjust  all  claims  which  may  be  justly  made  upon  the  lessor 
by  the  tenants  on  the  said  estate  for  damage  clone  or  occasioned  by  hares  and 
rabbits  to  the  crops  of  such  tenants  :  And  will  also  make  fair  compensation  to  to  compensate 
the  lessor  for  all  damage  done  or  occasioned  by  hares  and  rabbits  to  the  under-  for  damage  to 
wood  and  plantations  on  the  said  estate :  And  will  at  the  end  of  this  demise  Crops,  -c. 
leave  at  least  hen  and  cock  pheasants,  and  a  sufficient  and  proper  stock 

of  partridges  :  And  the  lessor  hereby  covenants  with  the  lessee  that  he  pajdng  Covenant  for 
the  rent  hereby  reserved,  and  performing  and  observing  the  covenants  on  his  Q^iet  Enjoy- 
part  hereinbefore  contained,  may  peaceably  possess  and  enjoy  the  rights  and  ™®^  ' 
premises  hereby  demised  without  any  interruption  by  the  lessor,  his  heirs  or 
assigns,  or  any  person  or  persons  lawfully  claiming  through,  under,  or  in  trust 
for  him,  them,  or  any  of  them.     In  witness,  &c. 


II.— Parcels. 

Sect.  16. — Bouse  in  a  Toion, 


All  that  messuage  or  dwelHng-house  [with  the  coach-house,  stables,  yard, 
garden,  and  outbuildings  thereto   belonging]  situate  and  known  as  No.         , 
Street  in  the  parish  of  in  the  county  of  ,  and  now  in  the  occu- 

pation oi  E.  F. 


Sect.  17. — Piece  of  Land. 


All  that  piece  or  parcel  of  land  situate  at         in  the  parish  of  in  the 

county  of  ,  and  containing  by  admeasiu-ement  acres,  roods,  and 

perches  or  thereabouts,  as  the  same  is  deUneatod  in  the  plan  drawn  in  the 
margin  of  these  presents  and  therein  coloured  .  And  also  the  messuage 
or  dwelling-house  and  outbuildings  now  standing  on  part  of  the  same  piece  or 
parcel  of  land  and  also  delineated  in  the  said  plan  and  therein  coloured 


Sect.  18. — Farm. 

All  that  messuage  or  farmhouse  and  farm  with  the  cottages  (now  let 

with  the  farm),  barns,  stables,  sheds,  buildings,  and  several  closes  and  pieces  or 
parcels  of  land  thereto  belonging,  known  as  the  Farm,  situate  in  the  jjarish 

of  in  the  county  of  and  containing  by  admeasurement  acres, 

roods,  and  perches  or  thereabouts,  and  late  in  the  occupation  of  , 

and  all  which  premises  are  more  particularly  described  in  the  schedule  hereunder 
written  and  delineated  with  the  chattels  in  the  map  or  plan  drawn  in  the  margin 
of  these  presents  and  therein  colom-ed  [such  schedule  and  map  being 

respectively  extracts  from  the  apportionment  of  tithe  commutation  rent-charge 
for  the  parish  of  aforesaid  and  from  the  map  referred  to  in  the  same 

apportionment] . 
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Sect.  19. — Qround  Floor  and  Attic. 

All  that  ground  floor  containing  three  rooms  of  the  house  known  as  No.         , 
Street,  in  the  parish  of  in  the  county  of  ,  and  now  [or  formerly] 

in  the  occupation  of  Messrs.  ,  wine  merchants,  and  also  the  east  room  of 

the  attic  of  the  said  house. 


III.— Grants  and  Keservations. 

Sect.  20. — Grant  of  a  Right  of  Road  {in  a  Lease). 


Appurtenances.  Tor/ether  with  full  and  free  liberty,  licence,  power  and  authority  for  the  lessee, 
Eijjht  of  Road,  his  executors,  administrators  and  assigns,  at  all  times  during  the  continuance  of 
this  demise  for  him  and  them  and  his  and  their  agents,  servants  and  workmen, 
and  the  tenants  and  occupiers  for  the  time  being  of  the  land  hereby  demised, 
or  of  any  buildings  to  be  erected  thereon,  at  his  and  their  will  and  pleasure, 
and  whether  by  night  or  by  daj',  and  .for  all  legitimate  purposes  whatsoever  to 
go  and  return,  pass  and  repass  with  or  without  horses,  carts,  waggons,  wains 
and  carriages  of  any  description  laden  or  unladen,  and  also  to  di-ive  all  manner 
of  cattle  and  beasts  whatsoever,  in,  along,  over  and  through  [ten]  feet  at  least 
in  breadth  of  certain  closes  of  land  of  him  the  lessor,  situate  and  adjoining  the 
[most  easterly  end  and  the  south-easterly  side]  of  the  said  plot  of  land  herein- 
before described  and  hereby  demised,  in  order  to  afford  free  egress  and  regress 
from  and  to  the  said  plot  of  land  hereby  demised,  and  the  high  road  loading 
from  to  ,  and  which  said  intended  right  of  road  or  way,  together  with 

Road  delineated  its  coiiTSG  or  direction,  is  delineated  and  set  forth  in  the  said  plan  hereupon 
iurian.  indorsed  and  therein  coloured  hroivn,  the  lessee,  his  executors,  administrators 

and  assigns,  nevertheless  making  good  from  time  to  time  all  damage  done  to  the 
said  land,  the  right  of  road  over  which  is  so  granted  as  aforesaid. 


"With  Horses, 
Carts,  (tc. 

And  with 
Cattle,  &c. 


Sect.  21. — Exception  and  Reservation  of  Use  of  Roads. 

Except  and  always  reserved  unto  the  lessor  [his  heirs  and  assigns  or 
executors,  administrators  and  assigns],  and  his  and  their  lessees  and  tenants  in 
comtnon  with  the  lessee,  the  full  and  free  use  of  all  j-oads  and  ways  which  may 
at  any  time  during  the  term  hereby  [agreed  to  be]  granted,  be  made  or  set  out 
upon  or  over  any  part  or  parts  of  the  said  land  hereby  [agreed  to  be]  demised  ; 
he  the  lessee,  his  executors,  administrators  and  assigns,  repairing,  keei^ing  and 
leaving  the  same  in  good  repair  so  long  as  the  same  shall  continue  private  roads 
or  ways. 


Sect.  22. — Exception  and  Reservation  of  Use  of  Drains,  tfcc. 

Except  and  always  reserved  unto  the  lessor  [his  heirs  and  assigns  or 
executors,  administrators  and  assigns],  and  his  and  their  lessees  and  tenants, 
free  passage  and  running  of  water  and  soil  coming  or  to  come  from  any  other 
lands  or  buildings  of  the  lessor,  his  [heirs  or  assigns,  or  executors,  adminis- 
trators or  assigns],  adjoining  or  near  to  the  premises  hereby  demised,  in  and 
through  the  channels,  drains,  sewers  and  watercourses  belonging  or  to  be  made 
thereto  («). 

{»)  This  exception  extends  to  water  and  soil  coming  through  the  adjoining  premises,  but 
not  to  the  refuse  of  tan-pits  :  Chadwicky.  Marsdcn,  L.  R.,  2  Ex.  285  ;  36  L.  J.,  Ex.  177. 
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FOEMS. 

Sect.  23. — Exception  and  Reservation  to  Landlord  of  all  Timber  and  Trees,        — 

Mines,  Minerals,  Quarries  and  Game,  &c. 

Except  and  always  reserved  unto  the  lessor,  his  heirs  and  assigns,  aU  timber  Exceptions  of 
and  timberlike  trees  and  trees  likely  to  become  timber  and  all  other  trees  timber  and 
whatsoever,  whether  now  standing  or  being,  or  which  hereafter  during  the  said 
term  shall  be  standing  or  being  upon  the  said  demised  premises :  And  also  all  ^^^?  ^'^-^^^^^gg*^^ 
mines,  minerals  and  quarries:  And  also  (subject  only  to  the  concurrent  rights 
of  the  lessee  under  the  Ground  Game  Act,  18S0(o))  all  game  and  wild  fowl,  Game, 
woodcock,  snipes,  quails,  landrails  [deer]  and  rabbits,  and  also  the  sole  liberty 
of  hunting,  coursing  and  shooting  in,  upon,  through  and  over  the  said  lands  and  Sporting, 
premises,  and  at  his  and  their  free  will  and  pleasure,  and  for  that  purpose  it  is 
hereby  declared  and  agreed  that  the  lessor,  his  heirs  and  assigns,  and  his  and 
their  friends  (p),  companions  and  servants,  with  dogs  and  horses,  from  time  to 
time,  at  all  seasonable  times  of  the  year  dimng  the  term  hereby  granted,  may 
enter  into  and  upon  the  said  demised  premises  or  any  part  thereof,  to  hunt, 
course  and  shoot  thereon,  and  the   game  and  wild  fowl,  woodoocks,  snipes, 
quails,  landrails  and  rabbits  there  killed  and  taken  to  have  and  carry  away  to 
the  use  of  the  lessor,  his  heii's  and  assigns,  he  and  they  doing  no  more  damage 
to  the  said  lands  and  premises  or  the  crops  thereon  growing  and  being  than 
what  necessarily  happens  in  killing,  taking  and  following  such  game  and  other 
animals :    And   also,  that  he   the  lessee,    his   executors,  administrators   and  Nests,  Eggs  and 
assigns,  shall  and  will  from  time  to  time  and  at  all  times  during  the  said  term  [°™.|sen^d.**' 
use  his  utmost  endeavours  to  preserve  the  nests  and  eggs  of  all  partridges  and 
pheasants,  as  well  as  the  young  of  those  birds  and  of  all  manner  of  game,  free 
from  injury  and  from  being  taken  and  removed  from  the  places  where   the 
same  may  be  found,  except  for  the  necessary  provision  thereof,  and  when  such 
removal  shall  become  necessary,  then  the  lessee,  his  executors,  administrators 
and  assigns,  shall  and  will  take  due  and  proper  care  of  such  eggs  and  young 
birds  as  aforesaid,  and  endeavour  to  rear  them  for  the  use  of  the  lessor,  his 
heirs  and  assigns  :  And  also  reserving  to  the  lessor,  his  heirs  and  assigns,  free  Eight  of  Entiy. 
liberty  and  power  into,  upon  or  over  the  said  demised  premises,  upon  or  for 
any  other  reasonable  purpose  or  occasion  whatsoever,  doing  thereby  no  wilful 
or  unnecessary  injiuy  or  damage  to  the  corn,  hay,  grass  or  fences  of  the  lessee, 
his  executors,  administrators  or  assigns. 


Sect.  24:,— Exception  and  Reservation  to  Landlord  of  all  Mines,  &c. 

Except  and  always  reserved  unto  the  lessor,  his  heirs  and  assigns,  all  mines,  Except  all 
veins,  seams  and  beds  of  stones,  coal  and  cannel,  and  all  other  mines,  minerals,  Mines,  i:c. 
delphs  and  quarries  whatsoever,  which  now  are  or  hereafter  during  the  said 
term  hereby  granted  or  created,  shall  be  found  to  be  within  or  under  the  said 
hereby  demised  land  and  premises,  or  any  part  thereof  ;  together  with  full  and  ^'"^rk  them, 
free  hberty,  power  and  authority  to  and  for  the  lessor,  his  heirs  and  assigns, 
and  his  and  their  servants  and  workmen  and  others,  by  his  and  their  authority, 
with  or  without  horses,  carts  and  other  carriages  and  all  necessary  implements 
and  materials,  at  all  times  during  the  said  term  to  enter  into  and  upon  the  land 
and  premises  hereby  demised,  or  any  part  thereof  other  than  any  such  part  or 
parts  of  the  surface  thereof  in  or  upon  which  there  shall  be  any  building, 
reservoir,   drain,  watercourse  or  stream  in  use  for   carrying  on  the  business 
which  may  be  carried  on  by  the  lessee,  his  executors,  administrators  or  assigns 
in  or  upon  the  said  premises  or  adjacent  thereto  :  And  to  sink  any  pit  or  shaft  And  to  sink 
therein,  and  to  make  any  way  or  ways  therein  or  thereon  for  the  purpose  of  andZkeWays. 
carrying  and  conveying  coals,  stone  or  minerals,  and  to  bore,  search  for,  dig,  ^^^  ^^  ^^^  ^^g^ 
get,  carry  away  and  dispose  of  such  coal,  cannel,  stone,  slate  and  minerals  get  isiinerals, 

&c. 

(o)  In  law,  it  is  immaterial  whether  this  (^;)  The  words  "any  friend"  are  not 

saTing  is  inserted   but  it  may  be  desirable  ^^^^^^  to  a   smgle  friend  at  a  time  : 

to  msert  it  to  snow  that  the  statutory  , -> -rtr  -o  n-r.     ia  t    m 

right  of  the  tenant  mider  the  Act  of  1880  Gardnery.  Cohjcr,  12W.R.9/9;  10  L.  1., 

has  not  been  forgotten,  N.  S.  71 5,  Q.  B, 

64  (2) 
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Arr.  B.  s.  24.  rospoctirely,  -without  payiiis'  finy  compensation  for  any  unavoidable  or  ordinary 
FoKMS.  damage  to  "bo  done  or  occasioned  thereby,  bo  and  tbcy  making  compensation  to 
the  lessee,  bis  executors,  administrators  or  assigns,  for  all  damages  to  bo  done 
or  occasioned  in  or  by  the  making  any  pit  or  shnft  in  or  under  the  said  premises, 
or  by  making  any  rail  or  other  ways  as  aforesaid  thereon,  or  by  digging,  getting 
and  carrying  away  such  coals  and  cannel,  stone,  slate  and  other  minerals  in  or 
after  the  rate  and  proportion  following  (that  is  to  say),  at  the  rate  of  for 

every  superficial  sipiare  yard  of  land  for  a  year,  and  so  in  proportion  for  any 
greater  or  less  quantity  than  a  yard,  or  a  longer  or  a  shorter  space  than  a  year  : 
A^'D  ALSO,  excepting  and  reserving  unto  the  lessor,  his  heirs  and  assigns,  full 
and  free  liberty  at  all  reasonable  times  during  the  said  term  hereby  created, 
with  or  without  siuweyors  and  workmen,  to  enter  into  and  upon  all  or  any  part 
of  the  said  hereby  demised  premises,  in  order  to  inspect  the  condition  thereof. 


Compensation. 


Rifrht  to  enter 
!iud  view  State 
and  Condition, 
&c. 


IV.— Covenants  by  Lessee. 

Sect.  25. — Not  to  Assign  or  Underlet. 


And  that  the  tenant  [the  said  C.  D.,  his  executors,  administrators  and 
assigns]  will  not  assign  or  underlet  the  premises  hereby  demised  or  any  part 
thereof,  except  to  a  respectable  and  solvent  assignee  or  _  under-tenant,  nor 
without  having  given  two  months'  previous  notice  in  writing  to  the  landlord 
[the  said  A.  IJ.,  his  heirs  and  assigns]  of  the  name  and  abode  of  such  proposed 
assignee  or  under-tenant. 


Sect.  26. — Another  Form  for  a  Dwellimj-liouse. 

And  that  the  tenant  [the  said  C.  D.,  his  executors,  administrators  and 
assigns]  will  not  assign  or  underlet  the  premises  hereby  demised  or  any  part 
thereof  except  furnished  for  the  period  of  months,  without  the  leave  in 

wi'iting  of  the  lantUord  [the  said  A.  B.,  his  heirs  or  assigns]  first  obtained: 
Provided  always,  and  it  is  hereby  agreed  by  and  between  the  parties  hereto 
that  such  leave  shall  not  be  withheld  in  the  case  of  a  proposed  assignee  or 
under-tenant  being  respectable  and  solvent. 


Sect.  27.— Covenant  for  Notice  of  Assignments,  "  The  Norfolk  Clause." 

And  upon  every  assignment  of  the  said  premises,  or  any  part  thereof  not 
being  by  will  or  operation  of  law  without  deed,  will,  within  one  calendar  month 
thereafter,  give  notice  thereof  in  writing  to  the  reversioner  or  reversioners,  or 
his  or  their  agent,  stating  in  such  notice  the  name,  place,  or  residence,  or  busi- 
ness, and  description  of  the  party  to  whom  such  assignment  shall  be  made,  and 
will,  within  such  period  of  one  calendar  month  produce  to  the  reversioner  or 
reversioners,  or  his  or  their  agent,  such  assignment  or  a  du^dicate  or  attested 
copy  thereof,  of  which  notice  and  production  having  been  duly  given  and  made 
a  stamp  or  memorandum  on  such  assignment  duplicate  or  attested  copy,  or  on  a 
duplicate  of  such  notice,  signed  by  the  reversioner  or  reversioners,  or  by  his  or 
their  agent  on  his  or  their  behalf,  shall  bo  conclusive  evidence. 


I 
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Sect.  29,.— Covenant  to  Produce  Copies  of  Deeds  of  Assignment,  &c,  App.  B.  s.  28. 

And  will,  if  and  whenever  the  said  premises  hereby  demised,  or  any  jDart  '■ 

thereof,  shall  be  assigned,  underlet  or  otherwise  disposed  of,  deliver,  at  his  [and 
their]  own  expense,  an  attested  copy  of  the  deed  of  assignment,  underletting  or 
disposition,  and  of  every  plan  thereon,  to  the  landlord  [the  said  C.  D.,  his  heirs 
or  assigns],  or  his  [or  theii-]  solicitors  within  days  after  the  execution 

thereof. 

Sect.  29. — To  pay  Interest  on  Arrears  of  Bent. 

And  further  that  in  case  of  the  said  rent  being  at  any  time  for  and  during 
one  calendar  month  next  after  the  day  hereinbefore  appointed  for  payment 
thereof,  the  lessee,  his  executors,  administrators  or  assigns,  will  pay  to  the  lessor, 
his  heirs  or  assigns,  interest  upon  and  for  such  arrears  of  rent  at  the  rate  of  five 
pounds  per  centum  per  annum  calculated  from  the  day  hereinbefore  appointed 
for  payment  of  such  rent  to  the  day  of  the  actual  payment  thereof,  such  interest 
if  unpaid  to  be  recoverable  by  action  only  (5). 


Sect.  30. — To  pay  Rent  luith  Deduction  on  Prompt  Payment. 

Yielding  and  paying  therefor  the  yearly  rent  of  £  by  four  equal 

quarterly  payments  upon  the  2oth  day  of  March,  the  24th  day  of  June,  the  29th 
day  of  September,  and  the  25tli  day  of  December ;  And  the  lessee  hereby  cove- 
nants to  pay  the  said  rent  on  the  days  aforesaid ;  Provided  always  that  if  the 
lessee  shall  pay  the  said  rent  on  the  days  aforesaid  [or  within  three  days  after  such 
quarter  days]  the  lessor  shall  refund  to  the  lessee  two  and  one-half  per  cent. 
on  [or  sixpence  in  every  pound  of]  such  quarter's  rent  when  so  paid  (■/■). 


Sect.  31. — To  Pay  Rent  in  Advance. 

The  rent  to  be  due  half-yearly,  but  half  a  year's  rent  shall  at  any  time  bo 
considered  due,  if  the  landlord  shall  so  demand  it  by  writing  left  on  the  demised 
premises. 

Sect.  32. — Not  to  (jive  a  Bill  of  Sale. 

And  the  tenant  will  not  at  any  time  during  the  tenancy  give  a  bill  of  sale  over 
the  whole  or  any  j^art  of  his  effects  which  are  or  shall  be  in  or  upon  the  demised 
premises,  and  if  the  tenant  shall  at  any  time  give  any  such  bill  of  sale,  or  if  the 
tenant's  wife,  or  trustees  for  her,  shall  at  any  time  give  a  bill  of  sale  upon  the 
whole  or  any  part  of  her  sei:»arate  projjerty  which  shall  be  therein  or  thereupon, 
then  and  in  any  such  case  the  proviso  for  re-entry  on  breach  of  the  tenant's 
covenants  shall  apj)ly  as  if  this  covenant  and  condition  had  been  expressly 
included  therein. 

{q)  This   covenant   is   adax)ted  from   a  arrears  of  an  amiuity  has  been  held  unob- 

covenant  drawn  by  the  previous  editor  of  j  actionable. 

this  work,  Mr.  W.  R.  Cole,  who  strongly  The presenteditorbelievesthatMr. Cole's 
recommended  it  as  equitable  to  both  form  has  as  yet  been  seldom,  if  ever,  used, 
parties,  and  likely  to  induce  tenants  to  For  clause  giving  tenant  a  percentage 
pay  rents  with  reasonable  punctualitj^,  i.e.  allowance  in  case  of  punctual  payment  of 
within  one  calendar  month  after  becoming  rent,  see  next  section, 
due.  "The  loss,"  he  considered,  "of  a  {>•)  Perhaps  the  most  convenient  tech- 
month's  interest  (to  say  nothing  of  the  sub-  nical  form  to  insert  may  be  as  above  ;  but 
sequent  interest  till  payment)  would  pro-  as  a  matter  of  business  arrangement  it 
bably  act  much  more  powerfully  on  a  may  often  be  more  convenient  for  the 
tenant's  mind  than  even  a  proviso  for  re-  lessee  himself  to  make  the  deduction  or  to 
entry,  such  proviso  being  seldom  acted  on  receive  a  cheque  for  the  four  deductions 
strictly."      A  clause   giving  interest   on  in  one  annual  payment. 
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App.  B.  8.  33. 

FOEMS. 


Sect.  33. — To  allow  House  to  he  inspected  hy  intending  New  Tenant  during 
last  Three  Months  of  Term. 

Anb  that  tlie  tenant  will  at  all  reasonable  times  [at  any  time  between  tbo 
hours  of  two  and  five  in  the  afternoon]  during  the  throe  calendar  months  pro- 
coding  the  termination  of  tho  tenancy  on  the  written  request  of  the  landlord  or 
his  agtnit,  permit  the  said  demised  premises  to  be  inspected  by  any  person  or  tho 
agent  authorised  iu  writing  of  any  person  bona  fide  desirous  of  becoming  tenant 
to  the  landlord,  and  having  given  his  name  and  addi'ess  to  the  tenant  or  one  of 
his  servants. 


V. — Special  Covenants  by  Lessor. 

Sect.  34. — Covenant  hy  Lessor  for  Jtenewal  of  Leasees), 

And  the  lessor  doth  hereby  for  himself  and  his  assigns,  covenant  with  the 
lessee,  that  if  the  lessee,  his  executors,  administrators  or  assigns,  shall  bo 
desu'ous  of  taking  a  renewed  lease  of  the  said  premises  for  the  further  term 
of  years  from  the  expiration  of  the  said  term  hereby  granted,  and  of  STich 

desire  shall,  prior  to  the  expiration  of  the  said  last-mentioned  term,  give  to  the 
lessors,  their  heirs  or  assigns,  or  leave  at  the  last  known  place  of  business  or 
abode  in  England  six  calendar  months'  previous  notice  in  writing,  and  shall  pay 
the  said  rent  hereby  reserved,  and  observe  and  perform  the  several  covenants 
and  agreements  herein  contained,  and  on  the  part  of  the  lessee,  his  executors, 
administrators  or  assigns,  to  be  observed  and  performed  iip  to  the  expiration  of 
the  said  term  hereby  granted,  they  the  lessors,  their  heirs  or  assigns,  will  upon 
the  request  and  at  the  expense  of  the  lessee,  his  executors,  administrators  or 
assigns  (and  upon  payment  by  him  or  them  of  the  sum  of  £  as  a  prcmiiun 

for  such  renewal),  and  upon  his  or  their  executing  and  delivering  to  the  lessors, 
their  heirs  or  assigns,  a  counterpart  thereof,  forthwith  execute  and  deliver  to 
the  lessee,  his  executors,  administrators  or  assigns,  a  renewed  lease  of  the  said 
premises  for  the  further  term  of  years  at  the  same  yearly  rent,  and  under 

and  subject  to  the  same  covenants,  provisoes  and  agreements  as  are  herein 
contained,  other  than  this  present  covenant. 


Covenant  not  to 
permit  Nuisance 
in  ndjoininfj 
Houses. 


Sect.  35. — Not  to  permit  Nuisance  in.  adjoining  Houses  or  Flats. 

And  further  that  he,  the  lessor,  his  heirs  and  assigns  will  not  permit  or 
suffer  to  be  done  in  or  upon  the  other  houses  and  land  appertaining  thereto 
respectively  [or  floors],  situate  in  Eoad  aforesaid  [or  in  the  said  mansion], 

and  belonging  to  him  the  said  lessor,  any  act  which  may  be  or  grow  to  be  a 
nuisance  to  the  lessee,  his  executors,  administrators,  and  licensed  assigns  and 
sub-tenants,  And  that  the  lessor,  his  heirs  and  assigns  will  at  all  times,  upon  tho 
reasonable  request  of  the  lessee,  his  executors,  administrators,  or  licensed 
assigns  or  sub-tenants,  permit  him  and  them  to  bring  any  action  or  proceeding, 
and  prosecute  the  same  at  law  or  otherwise  in  the  name  or  names  of  the  lessor, 
his  heirs  or  assigns,  with  the  full  benefit  of  all  restrictive  covenants  in  that 
behalf  entered  into  with  him  and  them  by  the  tenants  of  such  houses  [or 
floors]  as  aforesaid. 


(.s)  See  Sasihi  v.  BidwcU,  18  Ch.  D.  238,  and  p.  418,  ante. 
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Sect.  36. — To  Eepulr,  luith  Power  to  Tenant  to  deduct  Cost  from  Bent  in  case 

of  Default. 

The  landlord  will  [^iusert  covenant  Inj  landlord  to  repair :  see  ante,  p.  992]; 
Provided  always  that  if  after  the  expiration  of  one  month's  notice  in  writing 
from  the  tenant  the  landlord  declines  or  neglects  to  execute  the  said  repairs,  the 
tenant  may  himself  execute  the  same,  and  may  upon  the  production  of  the 
receipted  bill  deduct  the  costs  thereof  from  rent  due  or  to  become  due  {t). 


App.  B.  s.  36. 

FOEMS. 


Sect.  37. — -Not  to  Distrain. 


And  the  landlord  hereby  covenants  with  the  tenant  that,  except  in  the  case  Covenant  not  to 
of  the  bankruptcy  of  the  tenant  or  his  assigns,  he  the  said  landlord  will  not  distrain, 
distrain  for  rent  in  arrear,  if  any,  but  will  recover  the  said  rent  so  in  arrear  by 
ordinary  action  at  law  only. 


Sect.  38. — By  Lessor  of  Flats. to  provide  against  Bisk  from  Fire. 

And  further  that  the  lessors,  their  successors  and  assigns,  will  at  all  times 
during  this  tenancy  provide  and  maintain  a  fire-escape  of  sufBcient  height  to 
reach  to  the  floor  hereby  demised,  and  will  also  in  and  throughout  the  said 
mansion  provide  and  maintain  automatic  sprinklers  and  other  adequate  means 
and  appliances  upon  each  floor  thereof  for  extinguishing  any  fire  in  any  part 
thereof. 


Sect.  39. — Not  to  let  Sporting  Bights. 


And  will  not,  notwithstanding  the  reservation  of  sporting  rights  hereinbefore 
contained,  assign,  let  or  in  any  way  part  with  the  enjoyment  for  money  or 
money's  worth. 


VI.— Provisoes  for  Benefit  of  Lessor. 

Sect.  40. — Proviso  for  Besumptivn  hy  Lessor  of  all  or  any  part  of  the  Land  demised, 
on  giving  Three  Montlts'  Notice,  and  making  Compensation  for  Lmprovements, 
&c. — Besidue  of  Bent  to  be  reduced  proportionately  [ii). 

Provided  nevertheless,  and  it  is  hereby  lastly  declared  and  agreed  by  and 
between  the  said  parties  hereto,  that  in  case  the  lessor,  his  heirs  or  assigns,  shall 
at  any  time,  or  from  time  to  time  during  the  continuance  of  the  said  term 
hereby  granted,  be  desirous  of  having  any  part  [or  parts  of  the  whole]  of  the 
said  land  hereby  demised  delivered  up  to  him  or  them,  and  of  such  his  or  their 
mind  and  desire  shall  give  three  calendar  months'  notice  in  writing  to  the 
lessee,  his  executors,  administrators  or  assigns,  or  leave  the  same  at  his  or  their 
last  or  usual  place  of  abode,  or  upon  the  said  demised  premises,  such  notice  to 
expire  at  any  time  of  the  year,  then  at  the  expiration  of  such  notice  so  given  or 
left  as  aforesaid,  he  the  lessee,  for  himself,  his  executors,  administrators  and 

[t)  Taken  from  Lely  &  Aggs's  "  Agri-  poses  of  land  held  on  a  tenancy  from  year 

cioltural  Holdings,"  at  p.   474  ;  and  see  ^o  J^ar,  see  sect.  41  of  the  Agricultural 

ggo        ,  Holdings  Act,   1883,   p.   382,   ante,    and 

P*        '  ^°  ^'  p.  951,  ante  ;  and  as  to  resumption  gene- 

(«)  As  to  resumption  for  certain  pur-  rally,  see  p.  407,  ante. 
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Atp.  B.  s.  40.  assigns,  cloth  horoby  covenant  peaceably  and  quietly  to  jdeld  and  surrender  up, 
FoHirs.         and  that  the  lessor,  his  heirs  and  assigns,  shall  and  may  take  peaceable  and 

~~ quiet  possession  of  such  part  or  parts  of  the  said  land  as  s^hall  bo  mentioned 

and  included  in  such  notice  as  aforesaid,  ho  the  lessor,  his  heirs  or  assigns, 
paying  to  the  lessee,  his  executors,  administrators  or  assigns,  a  reasonable  and 
fair  compensation  in  respect  of  the  moneys  which  may  have  been  laid  out  by  the 
lessee,  his  executors,  administrators  or  assigns,  in  improving  the  condition  of  so 
much  of  the  said  land  as  sliall  be  so  given  up  to  the  lessor,  his  heirs  or  assigns 
as  hereinbefore  mentioned,  and  then  and  from  thenceforth  the  rent  reserved  by 
this  indenture  shall  be  reduced  at  the  rate  of  [2/.  2s.]  for  each  and  every  acre, 
and  so  in  proportion  for  a  less  quantity  than  an  acre,  that  may  be  given  up  to 
the  lessor,  his  heirs  and  assigns  as  aforesaid,  and  the  remainder  of  the  said  land 
shall  be  held  by  the  lessee,  his  executors,  administrators  or  assigns,  at  such 
reduced  rent,  and  the  lessor,  his  heirs  and  assigns,  shall  have  the  same  powers 
and  remedies  in  all  resjipcts  as  if  the  lease  had  originally  been  granted  at  such 
reduced  rent,  and  all  and  every  the  covenants,  clauses,  jn'ovisions,  stipulations 
and  agreements  herein  contained  shall  be  as  valid  and  effectual  of  and  for  so 
much  of  the  land  hereby  demised  as  shall  not  be  included  in  any  such  notice, 
and  this  indenture  shall  be  read  and  construed  in  all  respects,  in  reference 
thereto,  as  if  such  reduced  rent  had  been  the  original  rent  reserved  therein  and 
the  land  originally  demised  had  been  the  land  not  included  in  any  such  notice  as 
aforesaid,  and  the  covenants,  clauses,  provisoes,  stipulations  and  agreements 
herein  contained  had  only  related  to  such  last-mentioned  land. 


Sect.  41. — Notice  to  take  Land  pursuant  to  the  above  Proviso. 

To  Mr.  J.  G.,  the  executor  of  the  will  of  C  D.,  deceased,  and  to  aU  others  whom 
it  may  concern : 
PuESUANT  to  and  by  virtue  of  a  certain  indenture  of  lease,  dated  the         day 
of  ,  19     ,  and  made  between  A.  B.  therein  described  of  the  one  part,  and 

the  said  C.  D.  of  the  other  part,  I  hereby  give  you  notice,  that  I  am  desirous  of 
having  delivered  up  to  me  at  the  expiration  of  three  calendar  months  from  the 
service  of  this  notice  upon  you,  the  peaceable  and  quiet  possession  of  all  that 
piece  of  land  situate,  &c.  [and  which  said  piece  of  land  contains  by  admeasure- 
ment 22a.  2r.  14p.  or  thereabouts,  and  is  bounded  by  the  sea  wall  towards  the 
Eiver  Thames,  and  on  all  other  sides  by  a  ditch  which  separates  the  same  fi'om 
other  marsh  land  now  belonging  to  me],  together  with  aU  the  appurtenances 
thereunto  belonging  :  And  I  requii'e  you  to  deliver  up  possession  of  the  same  to 
mo  accordingly,  and  to  siuTcnder  all  youi-  interest  in  the  same  to  me,  at  the 
expiration  of  the  said  three  calendar  months ;  and,  in  consideration  thereof,  I 
hereby  offer  and  agree  to  allow  you  a  reasonable  and  fair  compensation  in 
respect  of  any  moneys  which  may  have  been  laid  out  by  you  in  improving  the 
condition  of  the  said  ])icce  or  parcel  of  land  above  described,  and  to  release  you 
fi'om  all  liability  to  the  payment  of  rent,  for  the  said  piece  of  land  with  the 
appurtenances  under  the  said  indenture  of  lease  from  the  time  of  my  taking 
possession  of  the  said  piece  of  land :  And  I  hereby  further  give  you  notice  that 
the  reversion  in  fee  simple  of  and  in  all  and  singular  the  land  and  hereditaments 
comprised  in  the  said  indenture  of  lease  with  the  appiu-tenances  was  conveyed  to 
me  by  the  said  A.  B.  by  indenture  dated  the  day  of  ,  19     ,  and  made 

between  the  said  A .  IL  of  the  one  part,  and  mo  the  imdersigned  E.  F.  of  the 
other  part,  and  that  I  am  now  the  absolute  owner  of  the  said  reversion.  Dated 
this  day  of  ,  19     .  E.  F.  of,  &c. 


Sect.  42. — Proviso  for  Ee-eniry  (x). 

Provibed  always,  and  it  is  expressly  agreed,  that  if  the  rent  hereby  reserved, 
or  any  part  thereof  shall  bo  unpaid  for  fifteen  days  after  any  of  the  days  on 

(.r)  As  to  notice  before  proceeding  on  this  proviso  for  breach  of  covenants  other  than 
for  rent,  see  sect.  14  of  the  Conveyancing  Act,  1881,  and  p.  368,  ante. 
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which  the  same  ought  to  have  been  paid  (although  no  formal  demand  shall  App.  B.  s.  42. 
have  been  made  thereof),  or  in  case  of  the  breach,  or  non-observance  of  any  of        Foems. 

the  covenants  and  agi'eements  herein  contained  on  the  part  of  the  said  lessee,  

his  executors,  administrators  and  assigns,  then  and  in  either  of  sucb  cases  it 
shall  be  lawful  for  the  said  lessor  at  any  time  thereafter  into  and  upon  the  said 
demised  premises,  or  any  part  thereof,  in  the  name  of  the  whole  to  re-enter, 
and  the  same  to  have  again,  repossess  and  enjoy  as  of  his  or  their  former 
estate,  anything  hereinafter  contained  to  the  contrary  notwithstanding. 


VII. — Provisoes  in  favour  of  Lessee. 

Sect.  43. — Bfinoval  of  Fixtures. 

Provided  always,  and  it  is  hereby  agi-eed  and  declared,  that  if  the  tenant  proviso  as  to 
shall  affix  to  or  erect  on  the  premises  any  fixture  or  building  which  shall  not  be  removal  of 
so  affixed  or  erected,  instead  of  some  fixture  or  building  affixed  to  or  being  on  fixtures  by^'thc 
the  premises  at  the  date  of  the  commencement  of  the  lease  hereby  granted,  then  Tenant, 
such  fixture  or  building  shall  belong  to  and  be  removable  by  the  tenant  at  any 
time  during  the  term  hereby  granted,  or  within  twenty-one  days  after  the 
determination  thereof :  Provided  always  that  the  tenant  shall  make  good  all 
damage   to   the   said   premises  hereby  demised  or  any  part  thereof  by  such 
removal,  and  shall  give  one  month's  previous  notice  in  writing  to  the  landlord 
of  his  intention  to  remove  such  fixture,  and  at  any  time  before  the  expiration  of 
the  notice  of  removal  the  landlord  by  notice  in  writing  to  the  tenant  may 
elect  to  purchase  such  fixture  at  a  fair  value,  and  thereupon  the  same  shall  be 
left  by  the  tenant  and  become  the  property  of  the  landlord  :  Provided  also,  and 
it  is  hereby  agi'eed  and  declared  that  the  landlord  shall,  during  the  remainder 
of  the  said  term,  be  entitled  to  additional  rent  equal  to  £5  per  cent,  on  the 
purchase-money  of  any  fixture  so  purchased  by  him  as  aforesaid,  to  be  enforce- 
able in  the  same  manner  as  the  original  rent  hereby  reserved. 


Sect.  44. — Proviso  for  Ec-entry.     [Compensation  to  Tenant  for  Improved  Value.) 

Pkoyided  always,  and  these  presents  are  on  the  express  condition  that  if 
and  whenever  the  rent  hereby  reserved,  or  any  part  thereof,  shall  be  in  arrear 
for  days  (although  no  formal  demand  shall  have  been  made  thereof),  or  if 

and  whenever  there  shall  be  a  breach  of  any  of  the  lessee's  covenants  herein 
contained,  then  it  shall  be  lawful  for  the  landlord  to  re-enter  the  said  premises 
and  repossess  the  same  in  the  manner  and  on  the  conditions  following,  that  is  to 
say :  the  tenant  shall  pay  to  the  landlord  all  costs  as  between  solicitor  and  client 
of  and  incident  to  such  re-entry,  and  the  landlord  shall  pay  to  the  tenant  such 
sum  (if  any)  as  shall  be  equivalent  to  nine-tenths  of  the  premium  or  increased 
capital  value  of  such  premises  accruing  to  the  landlord  by  reason  of  such 
re-entry;  saving  always  to  the  landlord  his  rights  to  damages  for  breaches 
of  covenant. 


VIII.— Assignments,  Surrenders  and  Memorials. 

Sect.  45. — Assignment  of  a  Lease  {by  Indorsement),  Landlord  being  made  a 
Part)/  to  give  his  Consent  to  the  Assignment. 

This  Indentuke,  made  the  day  of  ,19    (?/),  Between  the  within-  Date  and 

named  C.  D.  of  the  first  part,  the  within-named  ^1.  B.  of  the  second  part,  and  Parties. 

E.  F.  of,  &c.,  of  the  third  part:  Witxesseth,  that  in  consideration  of  the  sum  Testatum. 

of  pounds  sterling  (zj  now  paid  by  the  said  E.  F.  to  the  said  0.  £>.  (the  ^^™P  t')- 

((/)  The  date  of  assignment  is  frequently       quarter's  rent, 
material :  because  on  it  depends  whether  (z)  As  to  the   stamp,  see  Stamp  Act, 

the  assignor  or  the  assignee  is  to  pay  the       1891,  and  Sched.  tit.  "  Conveyance." 
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App.  B.  s.  45, 

FOEMS. 


Habendum. 


Subject,  (Src. 

Covenants  by 
Assignee 

to  pay  subse- 
quent Ilent, 

and  perform 

Lessee's 

Covenants, 

and  indemnify 
Assignor 
therefrom,  &c. 


receipt  whereof  the  said  C.  D.  doth  hereby  acknowledge,  and  from  the  same 
doth  release  and  discharge  the  said  E.  F.,  his  executors,  administrators  and 
assigns).  He  the  said  C.  1).,  as  beneficial  owner  [a)  [with  the  consent  in  writing  of 
the  within-named  ^-1.  B.,  testified  by  his  execution  of  these  presents],  DoTn  assign 
unto  the  said  E.  F.,  his  executors,  administratoi'S  and  assigns,  All  \_parcels], 
comprised  in  and  expressed  to  bo  demised  by  the  within-written  indenture, 
Together  with  the  appurtenances  [except  as  within  excepted  (h)].  And  also 
the  within-written  indenture  (c) ;  To  noLD  the  said  [messuage  and]  premises 
hereinbefore  oxjiressed  to  be  assigned  unto  the  said  E.  F.,  his  executors, 
administrators  and  assigns,  henceforth  for  the  residue  now  unexpired  of  the 
term  of  years  expressed  to  be  granted  by  the  within-written  indenture  ; 

Subject  nevertheless  to  the  payment  of  the  rent,  and  the  performance  and 
observance  of  the  covenants  and  conditions  in  the  within-written  indenture 
reserved  and  contained,  and  on  the  lessee's  part  to  be  paid,  performed  and 
observed.  And  the  said  E.  F.  doth  hereby  for  himself  and  his  assigns,  covenant 
with  the  said  C.  B.,  that  he  the  said  E.  F.,  his  executors,  administrators  or 
assigns,  will  henceforth  pay  the  said  yearly  rent  of  £  ,  by  the  within-written 
indentui-e  reserved  and  henceforth  to  become  payable,  and  perform  and  observe 
all  and  every  the  covenants  and  conditions  in  the  same  indenture  contained  and 
on  the  part  of  the  lessee,  his  executors,  administrators  or  assigns,  henceforth  to 
be  performed  or  observed  :  And  also  will  from  time  to  time  and  at  all  times 
hereafter  keep  indemnified  the  said  C.  D.,  his  heirs,  executors  and  administra- 
tors, and  his  and  their  estates  and  eiiects  of,  from  and  against  all  actions,  suits, 
proceedings,  costs,  charges,  damages,  claims  and  demands  whatsoever  (including 
costs  of  any  defence  as  between  solicitor  and  client),  which  shall  or  may  be 
incurred  or  sustained  by  reason  or  on  account  of  the  non-payment  of  the  said 
rent  or  any  part  thereof,  or  the  breach,  non-performance  or  non-observance  of 
the  said  covenants  and  conditions  or  any  of  them.     In  witness,  &c. 

Attestation. 

Beceipt  for  consideration . 


Date  and 
Parties. 

Eecital  of 
Lease. 


Mesne 

AssigTimcnts 


Sect.  46. — Assiynment  of  Lease  {not  by  Indorsement). 

This  Indenture,  made  the  day  of  ,  19    ,  Between  G.  II.  of  the 

one  part,  and  1.  K.  of,  &c.,  of  the  other  part.  Whereas  by  an  indenture  of 
lease  dated  the  day  of  ,  19      ,  and  made  or  expressed  to  be  made 

between  A .  B.  therein  described  of  the  one  part,  and  C.  D.  therein_  described  of 
the  other  part,  for  the  considerations  therein  mentioned  the  said  A.  B.  did 
demise  [and  lease]  unto  the  said  C.  D.,  his  executors,  administrators  and  assigns, 
All  [parcels  from  lease^  with  the  appurtenances,  [except  as  therein  is  excepted]  ; 
To  hold  the  same  unto  the  said  C.  D.,  his  executors,  administrators  and  assigns, 
from  the  day  of         ,  19     ,  for  the  term  of        years,  at  the  yearly  rent 

of  ,  payable  [quarterly],  as  in  the  said  indenture  mentioned ;  and  under  and 
subject  to  the  covenants  and  conditions  therein  contained,  and  on  the  part  of 
the  said  C.  D.,  his  executors,  administrators  and  assigns,  to  be  performed  and 
observed :  And  whereas  [by  divers  mesne  assignments  and  other  acts  in  the 
law,  and  ultimately]  by  an  indenture  dated  the  day  of  ,  19     ,  made 

or  expressed  to  be  made  between  ["the  said  C.  D."  or  " E.  F.  therem 
described"  of  the  one  part,  and  the  said  G.  II.  of  the  other  jxart].  All  the 
[messuage,  land  and]  premises  comprised  in  and  expressed  to  be  demised  by 
the  said  recited  indenture  of  lease,  with  the  appurtenances  [except  as  in  the 
same  indenture  is  excepted],  were  assigned  to  and  became  vested  in  the  said 
G.  H.  for  the  residue  and  remainder  of  the  said  term  of        years,  subject  to 


(a)  By  vdrtue  of  these  words  and  sect.  7 
of  the  ConveyanclDg  Act,  1881,  covenants 
on  the  part  of  the  assignor  are  implied 
that  the  lease  is  valid,  that  the  rent  and 
covenants  have  been  paid  and  observed, 
that  the  assignor  has  right  to  convey,  that 
the  lease  is  free  from  incumbrances,  and 
that  the  assignee  shall  quietly  enjoy  ;  also 


for  further  assurance. 

[b)  Omit  these  words,  if  there  be  no' 
exception  in  the  lease. 

(f)  If  there  be  a  fire  policy,  here  insert 
an  assignment  thereof  as  iu  the  next  sec- 
tion, and  alter  the  habendum  as  iu  that 
section. 
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the  loayment  of  the  rent,  aud  the  performance  and  observance  of  the  covenants  App.  B.  s.  4G. 
and  conditions  in  the  same  indenture  of  lease  reserved   and  contained,  and        Foems. 

on  the   lessee's  part    to    be   paid,  performed   and    observed :    And  wnEREAS  ■ 

the  said  I.   K.   has  contracted  with  the   said  G.  H.  for  the  purchase  of  the 
said  leasehold  tenements  and  premises  for   the   residue   of   the  said  term  of 

years,  subject  as  aforesaid,  for  the  price  or  sum  of  £  ;  Now  this  Testatum. 

Indentuee  _wiTx\esseth,    that,    in  pursuance   of    the   said  recited   contract,  stamp  (.i)'. 
and  in  consideration   of  the  sum  of  pounds  sterling  now  paid  by  the 

said  /.  K.  to  the  said  G.  II.  (the  receipt  whereof  the  said  G.  II.  doth  hereby 
acknowledge,  and  from  the  same  doth  release  and  discharge  the  said  /.  A'.,  his  Operative 
executors,  administrators  and  assigns) :  He  the  said  G.  H.,  as  beneficial  owner,  Words. 
Doth  assign  unto  the  said  1.  K.,  his  executors,  administrators  and  assigns,  ilLL 
[that  messuage  and  land],  and  all  and  singular  other  the  premises  comprised  in 
and  expressed  to  be  demised  by  the  said  recited  indenture  of  lease.  Together 
with  the  appurtenances  [except  as  in  the  same  indenture  is  excepted]  :    [Ajsd  Fire  Policy. 
ALSO  all  that  policy  of  insurance  in  the  office.  No.  ,  whereby  the  said 

buUdings,  or  some  part  thereof  are  insured  against  loss  or  damage  by  fire  as 
therein  expressed,  and  the  full  benefit  and  advantage  thereof,  and  all  moneys 
insured  and  to  become  payable  under  or  in  respect  thereof ;  with  power  to  the 
said  /.  K.,  his  executors,  administrators  and  assigns,  at  his  or  their  own  exi^ense 
to  sue  and  give  receipts,  releases  and  other  discharges  for  the  said  moneys  or  any 
part  thereof  in  the  name  or  names  of  the  said  G.  H.,  his  executors  or  adminis-  Habendum, 
trators]  :  To  hold  the  said  [messuage,  land  and]  premises  hereinbefore 
expressed  to  be  assigned  (except  the  said  policy)  unto  the  said  1.  K.,  his 
executors,  administrators  and  assigns,  henceforth  for  the  residue  and  remainder 
now  to  come  and  unexjiired  of  the  said  term  of  years,  expressed  to  be 

granted  by  the  said  recited  indenture  of  lease  ;  Subject  nevertheless  to  the  ^'^^J^'''^'  '^'<'- 
payment  of  the  rent,  and  the  performance  and  observance  of  the  covenants  and 
conditions  in  the  same  indenture  reserved  and  contained,  and  on  the  lessee's  jjart 
to  be  paid,  performed  and  observed ;  [And  to  hold  the  said  poKcy,  unto  the 
said  I.  K.,  his  executors,  administrators  and  assigns,  absolutely].  Add  covenants  Covenants. 
hij  assignee,  corresponding  with  tJiose  ante,  sect.  4j,  substituting  the  loords  "  the  said, 
recited  indenture  of  lease, '^  for  "  the  within-iuritten  indenture,"  luhen  necessary. 


Sect.  47. — Licence  to  Assign  [e). 


Whereas  by  an  indenture  of  lease,  dated  [_recite  lease,  as  in  Sect.  46,  supra, 
then  go  on  thus  ;]  and  in  the  said  indenture  is  contained  a  covenant  on  the  part  of 
the  said  C.  D.  that  he  the  said  G.  I).,  his  executors,  administrators  or  assigns, 
should  not  nor  would  \jrecite  covenant  not  to  assign,  &c.'],  without  the  consent  in 
writing  of  the  said  A.  B.,  his  heirs  [or  executors,  administrators]  or  assigns, 
for  that  purpose  first  had  and  obtained  ;  Now  the  said  ^4.  B.  at  the  recjucst  of 
the  said  0.  D.,  Doth  hereby  give  unto  the  said  (,'.  B.  licence  and  consent  to 
assign  and  transfer  all  his  estate,  term  and  interest  of,  in  and  to  the  said  pre- 
mises, with  the  appurtenances  comprised  in  and  demised  by  the  said  recited 
indenttu'e  of  lease,  unto  /.  K.,  of  ,  his  executors,  administrators  and  licensed 
assigns  :  Subject  nevertheless  to  the  jjaymeut  of  the  rent  and  the  performance 
and  observance  of  the  covenants  and  conditions  in  the  said  recited  indenture 
reserved  aud  contained,  and  on  the  lessee's  part  to  be  paid,  performed  aud 
observed;  Provided  always,  that  such  licence  as  is  hereby  given  shall  not 
extend  to  any  further  assignment,  underletting  or  dealing  with  the  premises 
either  by  the  said  C.  D.  or  the  said  /.  A'.,  or  by  their  executors,  or  adminis- 
trators respectively.  As  witness  the  hand  of  the  said  A.  B.,  the  day  of 
,  19     . 

Witness,  (Signed)  A.  D. 

G.  H.  of  [&c.] 

[d)  See  Stamp  Act,  1891.  in  the  margin  of  the  proposed  assignment 

as  above  ;   but  sometimes  there  may  be 
{e)  A  licence  to  assign  may  be  written      reasons  for  writing  it  in  a  separate  form. 
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Appendix  B.  (contracts  of  tenancy). 


App.  B.  s.  48. 

FOEMS. 

Date  and 
Parties. 

Testrttum. 

Stamp. 

Parcels. 


Estate. 


Habendum. 


Merger. 


Covenant 

against 

Incumbrances. 


Sect.  48. — Sun-ender  of  a  Lease  by  Indenture  (indorsed). 

Tins  Indenture,  made  the  day  of  ,  19      ,  Between  the  within- 

named  C.  D.  of  the  one  part,  and  the  within-named  .4.  B.  of  the  other  part: 
WITNESSETH  that  the  said  C.  I).,  at  tlie  request  of  the  said  A.  B.,  and  in  con- 
sideration of  the  sum  of  £  sterling  now  paid  by  the  said  A.  B.  to  the  said 
C.  J),  (the  receipt  whereof  is  hereby  acknowledged),  DoTii  assign,  surrender  and 
yield  up  unto  the  said  A.  B.,  his  [heirs  or  executors,  administrators]  and 
assigns.  All  [that  messuage  or  tenement,  land]  and  premises,  with  the  appur- 
tenances comprised  in  and  expressed  to  bo  demised  by  the  within-written  inden- 
ture ;  Together  with  the  said  indenture :  And  all  the  estate,  right,  title, 
interest,  property,  profit,  possession,  benefit,  claim  and  demand,  legal  and 
equitable,  of  him  the  said  C.  1).,  of,  in  and  to  the  said  premises  respectively  : 
To  HOLD  the  same  unto  the  said  A.  B.,  his  [heirs  or  executors,  administra- 
tors (/)]  and  assigns,  for  the  residue  and  remainder  now  to  come  and  unexpired 
of  the  term  of  years,  granted  by  the  within-written  indenture,  and  for  all 
other  the  term,  estate  and  interest  of  the  said  C.  T).  of  and  in  the  said  premises 
respectively.  To  the  intent  that  the  said  term  of  years  may  merge  and 
be  extinguished  in  the  reversion  [freehold  and  inheritance  or  [g)  estate  and 
interest]  of  the  said  A.  B.,  of  and  in  the  said  jiremiscs  :  And  the  said  C.  D. 
doth  hereby  covenant  with  the  said  A .  B. ,  that  he  the  said  C.  D.  hath  not  executed 
or  done,  or  knowingly  suffered,  or  been  party  or  privy  to  any  deed  or  thing 
whereby  or  by  reason  or  means  whereof  the  premises  hereinbefore  expressed  to 
be  surrendered  or  otherwise  assiu-ed,  or  any  of  them  or  any  i)art  thereof,  or 
these  presents,  are,  is,  or  may  be  charged,  incumbered,  affected  or  impeached  in 
title,  estate  or  otherwise  howsoever.     In  witness,  &c. 


Sect.  49.— T/ie  like  hy  Deed-Poll  {indorsed). 

To  ALL    TO   WHOM    THESE    PRESENTS   SHALL   COME,   C.  D.  of  [grocer] 

sends  greeting :  Know  ye  that  the  said  C.  D.  at  the  request  of  the  within- 
Stamp.  named  A.  B.,  and  in  consideration  of  the  sum  of  £  sterling  now  paid  by 

the  said  A.  B.  to  the  said  C.  D.  (the  receipt  whereof  is  hereby  acknowledged), 
Doth  assign,  sun-ender  and  yield  up  unto  the  said  A.  B.,  his  [heirs  or 
executors,  administrators]  and  assigns,  All,  &c.  [remainder  as  ante,  Sect.  48, 
including  the  covenant  against  incumbrances'].  In  WITNESS  whereof  the  said  C,  D, 
hath  hereunto  set  his  hand  and  seal,  on  the  day  of  19     . 

Signed,  sealed  and  delivered  by  the  \ 

above-named  C.  D.  in  the  presence  >  C.  D.  (l.s.) 

of  ) 

I  accept  the  above  suiTentlcr. 

(Signed)    A.  B.  (h). 


Sect.  50. — Surrender  of  a  Lease  by  Indenture  {not  indorsed). 

This  Indenture,  made  the  day  of  ,  19    ,  Between  G.  II.  of 

[taUor]  of  the  one  i:»art  and  A .  B.  of  [esquire]  of  the  other  part :  AVhereas 

by  an  indenture  of  lease  [dated,  &c.  recite  lease,  and  any  assignments  therenf  as 
ante,  Sect.  40]:  Noav  this  Indenture  witnesseth,  that  the  said  (/.  //.,  at 
the  request  of  the  said  A.  B.  [and  in  consideration  of  the  sum  of  £  sterling 

now  paid  by  the  said  A.  B.  to  the  said  (J.  II.  (the  receipt  whereof  is  hereby 
acknowledged)]  ;  Doth  assign,  surrender  and  j-ield  up,  unto  the  said  A.  B.  [his 
heirs  or  executors,  administrators]  and  assigns.  All,  «S:c.  [remainder  as  ante, 
Sect.  48,  substituting  the  words  "the  said  recited  indenture  of  lease,"  in  lieu  of 
"  the  unthin-wriitcn  indenture,"  whenever  ■necessary']. 


if)  If  A.  B.  is  the  freeholder,  say  "  his 
heirs  and  assigns  "  ;  if  he  is  only  a  termor, 
say  ' '  his  executors,  administrators  and 
assigns." 


(ff)  AccordiDg  as  A.  B.  has  a  freehold 
or  only  a  chattel  interest. 

(A)  This  memorandum  of  acceptance  ia 
not  eesential,  but  generally  advisable. 


Eenewal  of  Lease  (indorsed).  1021 

App.  B.  s.  51. 
Sect.  51. — The  like  ly  Deed-Poll  {tiot  indorsed).  Eoems. 

To    ALL    TO   WHOM   THESE    PRESENTS    SHALL    COME,    G.  H.   of  [tailor],  ' 

sends  greeting:  Whereas  by  an  indenture  of  lease  [dated,  &c.,  recite  lease; 
also  any  assignments,  as  ante,  Sect.  46]  :  Now  KNOW  YE  that  the  said  G.  II.,  at 
the  request  of  the  said  A.  B.  [and  in  consideration  of  the  sum  of  £  sterling 

now  paid  by  the  said  A.  B.  to  the  said  G.  II.  (the  receipt  whereof  is  hereby 
acknowledged)]  ;  Doth  assign,  surrender  and  yield  up  unto  the  said  A.  B.,  his 
[heirs  or  executors,  administrators]  and  assigns,  All,  &c.  [i-emainder  as  ante, 
Sect.  48,  substituting^  the  tuords  "  the  said  recited  indenture  of  lease,"  in  lieu  of 
"  the  luithin-ivritten  indenture,'"  xuhenever  necessary^. 
In  witness,  &c. 

I  accept  the  above  surrender. 

(Signed)        A.  B.  {i). 


Sect.  52. — Renewal  of  Lease  [indorsed). 

This  Indenture,  made  the  day  of  ,  19     ,  Between  the  within- 

named  A.  B.  (hereinafter  called  the  lessor)  of  the  one  part,  and  the  within- 
named  C.  I),  (hereinafter  called  the  lessee)  of  the  other  part :  Whereas  the 
residue  of  the  within-mentioned  term  of  years  is  now  vested  in  the  lessee, 

subject  to  the  payment  of  the  rent  reserved  by  and  to  the  performance  of  the 
lessee's  covenants  contained  in  the  within-written  indenture  :  And  whereas 
the  reversion  in  fee  expectant  on  the  determination  of  the  said  term  is  now 
vested  in  the  lessor :  And  whereas  the  lessor  has  agreed  with  the  lessee  to 
demise  to  him  the  within-mentioned  messuage  and  hereditaments  for  the  further 
term  of  years,  to  commence  on  the  day  of  ,  at  the  rent  and 

subject  to  the  covenants  and  provisions  hereinafter  reserved  and  contained  or 
referred  to :  Now  this  Indenture  witnesseth  that  in  consideration  of  the 
rent  hereinafter  reserved,  and  the  covenants  by  the  said  hereinafter  contained 
or  referred  to,  the  lessor  doth  hereby  demise  unto  the  lessee,  his  executors, 
administrators  and  assigns  All  the  messuage  or  dwelling-house  and  premises 
comprised  in  and  demised  by  the  within -written  indenture  [except  and  reserving 
as  is  within  exceiited  and  reserved  (A-)  ]  To  hold  the  said  [messuage  and]  premises 
hereinbefore  expressed  to  be  hereby  demised  for  the  term  of  years,  from 

the  said  day  of  subject  nevertheless  to  the  yearly  rent  of  £  , 

payable  at  the  hke  times  and  in  like  manner  as  the  rent  reserved  by  the  within- 
written  indentui'e,  and  subject  to  the  performance  and  observance,  covenants 
and  conditions  on  the  part  of  the  lessee,  and  the  like  proviso  for  re-entry  in  case 
of  non-payment  of  rent  or  breach  of  covenant  or  the  happening  of  any  of  the 
other  events  in  the  within-written  indenture  in  that  behalf  mentioned,  and  with 
the  benefit  of  the  like  covenants  and  agreements  on  the  part  of  the  lessor,  and 
subject  to  and  with  the  like  i^rovisions  and  conditions  in  all  respects  as  are 
in  the  within-written  indentiu-e  contained,  in  like  manner  as  if  all  siich 
covenants,  agreements,  conditions  and  provisions  had  been  herein  rej)eated, 
with  such  modification  only  as  the  differences  in  the  names  of  the  parties  and  in 
the  amount  of  the  rent,  and  in  the  term  of  the  lease  and  other  circumstances, 
may  require  :  And  the  lessor  doth  hereby  for  himself  covenant  with  the  lessee, 
his  executors,  administrators  and  assigns,  and  the  lessee  doth  hereby  for  himself 
and  his  assigns  covenant  with  the  lessor,  his  heii's  and  assigns,  that  they  the 
said  respective  covenanting  parties,  their  heirs,  executors,  administrators  and 
assigns  respectivelj^,  shall  and  will  during  the  said  term  of  years  perform 

and  observe  all  such  covenants,  agreements  and  provisions  as  aforesaid  which 
on  his  or  their  I'espective  i:)art  are  or  ought  to  be  performed  and  observed : 
Provided  always,  and  it  is  hereby  agreed,  that  if  the  term  of  years 

granted  by  the  within-written  indenture,  shall  be  determined  by  vii'tue  of  the 
condition  or  provision  for  re-entry  therein  contained,  then  these  presents  shall 
become  absolutely  void  and  determined. 

In  witness,  &c. 

(j)  This  memorandum  of  acceptance  is  [h)  Omit  these  words  if  there  are  no 

not  essential,  but  generally  advisable.  exceptions  in  the  original  lease. 
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Appendix  B.  (contkact^?  of  tenancy). 


Arr.  B.  s.  63. 
FoEirs. 


Stamp  (/). 


iSect.  53. — Memorial  of  Lease  in  Middlesex  or  Yorhshire  for  more  than  21  years 

(ante,  p.  21o). 

A  ME:sroRlAL,  to  bo  registered  pursuant  to  Act  of  Parliament,  Of 

\  An  Inbentuke,  bearing  date  tlie  day  of  ,  one  thousand 

to    I  nine   hundred  and  ,  and  made  between  A.  B.  of,  &c.  [as  in  the 

)  deed'],  of  the  one  part,  and  C.  D.  of,  &c.  [as  in  the  deed'],  of  the  other 
jiart ;  Wiieheby  the  said  A.  B.  demised  to  the  said  C.  B,  [his  executors, 
administrators  and  assigns].  All  [parcels  verbatim  as  in  the  deed],  with  the 
appurtenances  (in),  [excei)t,  &c.,  as  in  deed]:  To  hold  the  same  tmto  the  said 
C.  B.,  his  executors,  administrators  and  assigns,  from  the  day  of  [r/s 

in  the  deed],  for  the  term  of  years  thence  next  ensuing,  under  and  subject 

to  the  rent,  covenants  and  conditions  therein  reserved  and  contained ;  which 
said  indenture,  as  to  the  execution  thereof  by  the  said  A.  B.  [and  C.  />.],  is 
■«dtnessed  by  [name,  address  and  addition  ef  the  iritness  or  witnesses]  [And  as  to 
the  execution  thereof  by  the  said  C.  B.  is  witnessed  by  {name,  address  and 
((ddition  of  the  ivitness  or  icitnesses  (??) )] :  [And  is  hereby  required  to  be  registered 
by  the  said  A.  B.  or  C.  D.].     [As  witness  his  hand  and  seal.] 


Signed  and  sealed  (o)  by  the  above-named  \ 

in  the  jiresence  of  > 

Tiro  loitnesses  (2:1).  ) 


Signature  (l.s.) 


Sect.  54. — Memorial  of  an  Assignment  of  a  Lease  (ante,  ji.  215). 

A  MEirORiAL,  to  be  registered  pursuant  to  Act  of  Parliament,  Of 

"j  An  Indenture,  bearing  date  the  day  of  ,  one  thousand 

to     [  nine  hundred  and  ,  and  made  between  A.  B.  of,  &c.  [as  in  the 

)  deed],  of  the  one  part,  and  C.  B.  of,  &c.  [as  in  the  deed],  of  the  other 

Stamp  (o).  part,  WnEREBY  after  reciting  an  indenture,  dated  (r)  purporting  to  be  a 

lease  of  All  [here  set  out  the  description  verbatim  from  the  recitals  in  t/ie  deed] ; 

For  the  considerations  in  the  now  memorializing  indenture  mentioned,  the 

said  A.  B.  did  assign  to  the  said  C.  B.,  his  executors,  administrators  and  assigns, 

All  [describe  parcels  verbatim,  as  in  the  operedive  piart  of  the  deed]  :  To  hold  the 

same  unto  the  said  C.  B.,  his  executors,  administrators  and  assigns,  for  the 

residue  of  a  term  of  years,  from  the  day  of  ,  one  thousand 

nine  hundred  and  ,  created  by  the  said  recited  indenture  of  the  day 

of  ,  ,  under  and  subject  to  the  rent,  covenants  and  conditions  reserved 

and  contained  in  the  said  recited  indenture  of  the  day  of  :  which 

said  indentiu'C,  as  to  the  execution  thereof  [remainder  as  in  the  last  form]. 


(!)  Stamp  2s.  Gd.  ;  Stamp  Act,  1891, 
and  sclied.  tit.  "  Memorial." 

(t»)  These  need  not  be  more  fully  stated. 

(h)  Omit  this  where  the  same  witness 
attests  the  execution  by  both  parties. 

(o)  A  memorial  need  not  be  delivered  as 
a  deed. 

{p)  One  of  whom  must  be  an  attesting 


witness  to  the  lease,  and  will  have  to 
prove  before  the  registrar  upon  oath  that 
he  saw  the  memorial  signed  and  sealed, 
and  the  deed  to  which  it  refers  duly  exe- 
cuted. 

(q)  Stamp  2s.  Gd.  ;  Stamp  Act,  1891, 
and  sched.  tit.  "  Memorial." 

(>•)  Only  the  date  need  be  mentioned. 


Payment  of  Outgoings  by  Landlord.  1023 

App.  B.  s.  55. 
FoEirs. 

IX.— Covenants  as  to  Outgoings  (*). 

Sect.  55. — Part  Sharing  between  Landlord  and  Tenant. 

All  rates,  taxes,  assessments,  and  annually  or  otlierwise  periodically  recurring 
outgoings  shall  be  paid  by  the  tenant,  but  all  outgoings  not  annually  or  other- 
wise periodically  recurring  shall  be  paid  by  the  landlord  and  the  tenant  in  equal 
proportions,  and  the  parties  hereby  agree  that  either  of  them  will,  in  accordance 
with  any  lawful  demand,  discharge  such  last-mentioned  outgoings,  and  repay 
or  allow  iu  account  to  the  other  one-half  part  of  such  last-mentioned  outgoings. 


Sect.  56. — Payment  of  all  Ontgovigs  by  Tenant. 

The  tenant  will  pay  and  discharge  all  existing  and  future  rates,  taxes, 
assessments,  duties  and  outgoings,  whether  annually  or  otherwise  periodically 
recurring  or  not,  and  whether  enuring  to  the  permanent  improvement  of  the 
demised  premises  or  not. 


Sect.  57. — Payment  of  Outgoings  by  Landlord. 

The  landlord  will  pay  and  discharge  all  existing  and  futui'e  rates,  taxes, 
assessments  and  outgoings,  except  gas  rates  and  water  rates. 

(«)  See  Ch.  XV.,  pp.  618,  636,  and  645,       more  or  less  generally  ascertainable,  should 
ante.  be  taken  into  account  by  both  parties  in 

The  recurring  assessments,  which  are      fixing  the  rent. 
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NO. 
1. 
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Notice  to  quit  by  Landlord  ....    1024 

Notice  to  quit  by  Ag-ent    1025 

Notice  to  quit  Lodg-ings    1025 

Notice  to  quit  by  Tenaut 1025 

Notice  to  quit  by  Tenant's  Agent  1025 

Notice  by  Tenant  to  quit  Lodg- 
ings     1025 

Notice  to  quit  by  Tenant  in 
Common 1026 

Notice  to  determine  Lease  for  21 
Years  at  the  End  of  the  first  7 
or  14  Years 102G 

Demand  of  Possession  to  deter- 
mine Tenancy  at  Will 102C 

Demand  of  Possession  pursuant 
to  C.  L.  P.  Act,  1852,  8.  213.   1026 

Demand  of  Possession,  otherwise 
Double  Value 1027 

Notice  to  Tenant  to  deliver  up 
Possession  pursuant  to  Small 
Tenements  Recovery  Act,  1838 
(1  &  2  Vict.  c.  74) 1027 

Notice  to  Repair     1027 

The  like  (another  Form)    ..    1028 

Notices,  under  Conveyancing 
Act,  before  proceeding  to  en- 
force right  of  re-entry  for  for- 
feiture      1028 

Notice   of   Mortgage  by  Mort- 
gagee to  Mortgagor's  Tenant  1029 
The    like,   by  Mortgagee's 
Solicitor  1030 

Attornmcmt  by  several  Tenants 
to  a  Purchaser  from  their 
Landlord 1030 


NO.  _  TAGE 

19.  Attornment    to   a  Receiver    or 

Purchaser  with  the  Consent 
of  Landlord  (and  of  his  Mort  - 
gagee) 1031 

20.  Acknowledgment  of  Title  to  bar 

Statute  of  Limitations 1031 

2 1 .  Notice  by  Landlord  to  take  Land 

for  Building,  &c 1016 

22.  Notice  by  Tenant  of  Action  for 

Recovery  of  Land 1032 

23.  Authority  by  Occupier  to   kill 

Ground  Game     1032 

24.  Authority  by  Occupier   to  kill 

Ground  Game  with  Firearms.  1032 

Notices  in  BankrKptcij  as  to 
Disclaimer  of  Lease,  ^c. 

[See  p.  307,  ante,  as  to  these  forms.] 

Notice  of  Intention  to  disclaim  Lease  1032 
Notice    of    Intention    to    disclaim, 

where  no  sub-lease  or  mortgage. .  1033 
Notice    of    luteution    to    disclaim, 

Avhere  sub-lease  or  mortgage  ....    1033 

Disclaimer  without  Notice 1033 

Disclaimer  after  Notice  to  Landlord, 

Mortgagee,  &c 1033 

Disclaimer  with  leave  of  Court  ....  1033 
Notice  of  Disclaimer  without  leave 

of  Court   _. 1034 

Notice  of  Disclaimer  with  leave  ....  1034 
Notice  by  Landlord  or  other  person 

to  Trustee  to  bring  matter  before 

Court    1034 


(1.)  Notice  to  Quit  signed  by  the  Landlord  himself  (a). 

To  Ml-.  6'.  D. 

Sir, — I  hereby  give  you  notice  to  quit  and  deliver  up  possession  of  the  [house 
or  farm,  land]  and  premises,  with  the  aj^purtenances  situate  [at  or  in  the 

parish  of  ]  in  the  county  of  ,  which  you  hold  of  me,  as  tenant 

thereof,  on  the  [twenty- fifth]  day  of  March  next  [or  at  the  expiration  of  the 
year  of  your  tenancy  which  shall  expire  next  after  the  end  of  one  half-year 
from  the  service  of  this  notice]. ' 

Dated  the  day  of  ,  19     . 

Yours,  &c. 

A.  B.  of 


(«)  Sec  ante,  Ch.  VIII.,  Scot.  7,  p.  378. 


Notice  to  Quit.  1025 

App.  C.  s.  2. 
xotices  to 

(2.)  Notice  to  Quit,  given  by  an  Agent  of  the  Landlord.  Quit. 

To  Mr.  CD. 

Sir, — I  hereby,  as  agent  for  [^1.  B.  esq.]  your  landlord,  and  on  lli^5  behalf  givo 
you  notice  to  quit  and  deliver  up  possession  of  the  [house  or  farm,  land]  and 
premises,  with  the  appurtenances,  situate  [at  or  in  the  parish  of  ] 

in  the  county  of  ,  which  you  hold  of  him  as  tenant  thereof,  on  the  day 

of  next  [or  at  the  expiration  of  the  year  of  your  tenancy  which  shall 

exjsire  next  after  the  end  of  one  half-year  from  the  service  of  this  notice]. 
Dated  the  day  of  ,  19     . 

Yours,  &c. 

E.  F.  of 

Agent  for  the  above-named  A,  B.  esq. 


(3.)  Notice  by  Landlord  to  quit  Lodgings. 

Sir, — I  hereby  give  you  nutice  to  quit  and  deliver  up  on  the  daj^ 

of  instant  or  next,  the  rooms  or  apartments  with  the  appurtenances  in  my 

house  [No.  25,  Green  Street,  Grosvenor  Square]  which  you  now  hold  of  me. 

Dated  this  day  of  ,  19     .  Yours,  &c. 

To  Mr.  C.  D.  ^  J.  B.  of 


(4.)  Notice  to  Quit  signed  by  the  Tenant  himself. 

To  .1.  B.  esq. 

Sir, — I  hereby  give  you  notice  that  it  is  my  intention  to  quit  and  deliver  up 
possession  of  the  [house  or  farm,  land]  and  ju-emises,  with  the  appurtenances, 
situate  [at  or  in  the  parish  of  ]  in  the  county  of  ,  now  held  by 

me  as  your  tenant  thereof,  on  the  [twenty-fifth]  dav  of  [March]  next  {h). 
Dated  the  day  of  ,  19     . 

Yours,  &c. 

C.  D.  of 


(5.)  Notice  to  Quit  given  by  an  Agent  of  the  Tenant. 

To  A.  B.  esq. 

Sir, — I  hereby,  as  agent  for  Mr.  C.  D.  your  tenant,  and  on  his  behalf,  give 
you  notice  that  it  is  his  intention  to  quit  and  deliver  up  possession  of  the  [house 
or  farm,  land]  and  premises,  with  the  appurtenances,  situate  [at  or  in  the 

parish  of  ]  in  the  county  of  ,  now  held  by  him  as  your  tenant 

thereof,  on  the  day  of  next  {h). 

Dated  the  day  of  ,  19     . 

Yoru's,  &c. 
G.  H.  of 

Agent  for  the  above-named  f\  D. 


(6.)  Notice  by  Tenant  to  quit  Lodgings. 

Sir,— I  hereby  give  you  notice  that  on  ,  the  day  of  instant 

or  next  I  shall  quit  and  deliver  up  possession  of  the  rooms  and  apartments  with 
the  appurtenances  in  your  house  [No.  25,  Green  Street,  Grosvenor  Square], 
which  I  now  hold  of  you. 

Dated  the  day  of  ,  19     . 

Yours,  &c. 
To  Mr.  A.  B.  C.  D.  of 

(i)  The  words,  "  or  at  the  expiration  of  seldom  necessary  when  the  notice  is  given 
the  year  of  [my  or  his]  tenancy  which  by  or  on  behalf  of  the  tenant,  who  gene- 
Bhall  expire  next  after  the  end  of  one  half-  rally  knows  at  what  time  of  the  year  his 
year  from  the  service  of  this  notice,"  are       tenancy  commenced. 


L.T. 
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Quit. 


App.  C.  s.  7.  (7.)  Notice  to  Quit  given  by  Tenant  in  Common  (auto,  p.  390). 

NOTICF^S  TO         rp^  ^^^.     (j^   ^^ 

Sir, — I  liercby  givo  j'ou  notice  of  iny  intention  to  determine  the  tenancy  under 
wliicli  you  now  hold  of  nio  [one  undivided  third  part  or  share  as  tlie  case  inay  be] 
of  aiul  in  the  [messuage  or  farm,  kind]  and  premises  with  the  appurtenances, 
situate  at  in  the  county  of  ,  and  rec[uire  you  to  quit  the  same  on  the 

daj'  of  next  [or  at  the  expiration  of  the  year  of  your  tenancy,  vv'hich 

shall  expire  next  after  the  end  of  one  half-year  from  the  service  of  this  notice]. 
Dated  the  day  of  ,  19     . 

Yours,  &c. 

A.  B.  of 


(8.)  Notice  to  determine  a  Lease  for  Twenty-one  Years,  at  the  end  of 
the  first  Seven  or  Fourteen  Years,  pursuant  to  a  Proviso  or 
Power  therein  contained  (ante,  p.  407). 

To  Mr.  C.  D. 

Sir, — In  pursuance  of  the  proviso  or  power  (c)  in  this  behalf  contained  in  an 
indentiu-e  of  lease  dated  the  day  of  ,18  \_or  19  ],  made  or  expressed  to  be 
made  between  [iis  the  case  may  he'],  I  the  undersigned  [being  the  assignee  of  the 
immediate  reversion  of  and  in  the  tenements  with  the  appurtenances  demised  by 
the  said  lease],  do  hereby  give  you  notice  that  it  is  my  intention  to  avoid  the  said 
lease,  and  to  put  an  end  to  the  term  thereby  granted  at  the  end  of  the  first 
[seven  or  foui'teon  or  as  the  case  man  he]  years  of  the  said  term. 

Dated  the  day  of  ,  19     . 

Yours,  &c. 

E.  F.  of 


(9.)  Demand  of  Possession,  to  determine  any  express  or  implied 
Tenancy  at  Will  (ante,  p.  254). 

To  Ml-.  C.  D. 

Sir, — I  do  hereby  \_i/  ejiven  hy  an  agent,  say,  "  as  agent  of  and  for  A.  B.  oi 
esq."]  demand  and  require  you  forthwith  to  quit  and  deliver  up  posses- 
sion of  [the  messuage,  land  and  premises]  with  the  appurtenances  situate  and 
being  [at  or  in  the  parish  of  ]  in  the  county  of  ,  now  in  your 

possession.     [In  case  of  any  refusal  or  neglect  on  your  part  to  comply  with  this 
notice,  an  action  of  ejectment  will  be  commenced  against  you  without  further 
notice.]     And  you  are  hereby  warned  not  to  commit  any  waste,  sjioil  or  damage 
in  or  upon  the  said  premises  or  any  part  thereof. 
Dated  this  day  of  ,  19     . 

Yours,  &c. 
A.  B.  of 
[orE.  F.  of 

Agent  for  the  above-named  A.  B.] 


(10.)  Demand  of  Possession  ('/)  pursuant  to  C.  L.  P.  Act,  1852,  s.  213. 

To  Mr.  a.  /-». 

Sii', — I  do  liercby  [//  gicen  hy  an  ayent,  say,  "  as  agent  of  and  for  A.  B.  esq., 
your  landlord,  and  on  his  behalf  "],  according  to  the  form  of  the  statute  in  such 
case  made  and  ])rovided,  demand  of  and  require  you  forthwith  to  quit  and  deliver 
up  possession  of  [the  messuage,  land  and  premises  or  the  farm  and  premises,  or 

[c)  A  notice  to  quit  at  the  end  of  the  by  or  under  him,"  and  may  be  "served  per- 

first  seven  or  fourteen  years  is  sufficient,  sonally  upon,  or  left  at  the  dwelling-house 

althougli  it  does  not  refer  to  the  proviso  :  or  usual  place  of  abode  of  such  tenant  or 

Oiddens  V.  Dodd,  3  Drew.  485  ;  25  L.  J.,  person; "  C.  L.  V.  Act,  1852  (15  &  IC  Vict. 

Ch.  4ol.  c.  76),  s.  213  ;  ante,  p.  863.      If  possible, 

{d)  This  demand  may  be  addressed  to  an  express  refusal  to   deliver  possession 

the  tenant  "  or  any  one  holding  or  claiming  pursuant  to  the  notice  should  be  obtained. 


I 


Demands  of  Possession.  1027 

as  the  case  may  he'],  witli  the  appurtenances,  situate  and  being  [at  or  in  App.  C.  s.  10. 

the  parisli  of  ]  in  the  county  of  ,  and  which  were  held  by  you     DtirAND  of 

under  a  [lease  or  agreement  in  writing],  bearing  date  the  day  of  ,     Possession^. 

19     ,  for  the  term  of  years,  which  expired  on  or  about  the  _  day  of  

last  [or  as  tenant  from  year  to  year,  which  tenancy  was  determined  by 
the  said  A.  B.,  or  by  you,  as  the  case  nuuj  be,  on  the  day  of  last,  by 

a  regular  notice  to  quit  before  then  duly  given]. 
Dated  this  day  of  ,  19     . 

\_Signature,  &c.  as  in  No.  9.] 


(11.)  Demand  of  Possession  at  the  end  of  a  Tenancy,  otherwise  double 
Rent  or  double  Value  (ante,  Chap.  XX.,  Sect.  2). 

To  Mr.  0.  D. 

Sir, — I  do  hereby  [as  agent  for  and  on  behalf  of  your  landlord,  A.  B.  esq.] 
demand  and  require  you  to  quit  and  deliver  up  possession  of  [descr  ihe  the  pre- 
mises shortly']  with  the  appurtenances,  situate  at  or  in  the  parish  of  , 
in  the  county  of  [forthwith  :  or  if  the  term  have  not  expired,  say,  "  on  the 
expiration  of  your  term  therein,  which  will  expire  on  or  about  the  day  of 
next  or  instant"]  :  and  take  notice,  that  if  you  hold  over  the  said  pre- 
mises after  ["  the  service  hereof  "  or  "  the  expiration  of  the  term  "]  you  will  be 
liable  to  pay  [double  value  or  double  rent  (e)]  for  the  said  premises,  pursuant 
to  the  statute  in  such  case  made  and  provided. 

Dated  this  day  of  ,  19     . 

\_Sifjnature,  &c.  as  in  No.  9.] 


f       (12.)  Notice  to  Tenant  to  deliver  up  Possession,  pui'suant  to  1  &  2  Vict. 

t  C.  74  (ante.  Chap.  XXII.,  Sect.  4  (a))  (/). 

I,  [owner,  or  agent  to  ,  the  owner,  as  the  case  may  be],  do  hereby 

give  you  notice,  that  unless   peaceable   possession   of  the  tenement   [shortly 
describing  it],  situate  ,  which  was  held  of  me  [or  "  of  the  said  ,"  as 

the  case  may   be],  under  a  tenancy  from  year  to  year  [or  as  the  case  may  be], 
which  expired  [or  "was  determined  "]  by  notice  to  quit  from  the  said 
[or  otherwise  as  the  case  may  be]  on  the  day  of  ,  and  which  tene- 

ment is  now  held  over  and  detained  from  the  said  be  given  to  [the 

oivner  or  agent],  on  or  before  the  expiration  of  seven  clear  days  fi'om  the  ser- 
vice of  this  notice,  I,  ,  shall  on  next,  the  day  of  ,  at 
of  the  clock  of  the  same  day,  at  (v),  apply  to  her  Majesty's  justices 
of  the  peace  acting  for  the  district  of  [being  the  district,  division  or  place 
in  ivhich  the  said  tenement,  or  any  part  thereof,  is  situate],  in  petty  sessions 
assembled,  to  issue  their  warrant  directing  the  constables  of  the  said  district 
to  enter  and  take  possession  of  the  said  tenement,  and  to  eject  any  jDerson 
therefrom. 

Dated  this 

(Signed) 
To  Mr.  C.  D.  [lAvncr  or  agent]. 

{e)  State  correctly  which.  the  form  of  complaint,  a  duplicate  of  this 

(/)  This  form  is  given,  with  form  of  notice  is  to  be  annexed  thereto, 
complaint  to  justices  and  of  warrant  of  {g)  The  notice  should  mention  the  place 

possession  (see  post,  App.  E.,  Sect.  49),  in  in  a  borough,  &c.,  where  the  appUcation 

the  schedule  to  the  Small  Tenements  Ee-  will  be  made  ;  and  if  given  by  an  agent, 

covery  Act,  1838  (1    «&  2  Vict.  c.  74)  (see  should  describe  hun  as  agent  of  the  owner 

p.  901),  and  should  therefore  be  followed  of  the  premises  :  Belaney  v.  Tox,  1  C.  B., 

very  closely.     By  direction  appended  to  N.  S.  166. 
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App.  C.  s.  13.  (13).  Notice  to  repaii'. 

XoTici^s  TO  Sir, — You  aro  hereby  reqiiircd  [I'orthwitli  (-/•within  three  calendar  months 

Eepaie.        now   next]   to   put  in    good    tenantablo    repair,    order   and  condition  (/<)   tho 

~~  [messuage]  and  ])remiscs,  with  the  appiu'tcnances,  situate  at  in  the  parish 

of  ,  in  the  county  of  ,  which  you  now  hoUI  of  [me,  or  of  A.  Ji. 

of  ,  esq.]  ;  and  particularly  to  do  all  and  singular  the  amendments  and 

repairs  specified  in  the  schedule  hercinunder  written. 

Dated  this  day  of  ,  19     . 

Yours,  &c. 

A .  B.  of 
[or,  E.  F.  of 
To  Mr.  C.  7>.  Surveyor  of  the  said  A.  B.  esq.]. 

The  Schedtjle  above  referred  to. 

\_JJfre  specify  the  nmenflmerds  and  repairs  required  to  he  done-l 


(14.)  The  like— Another  form. 

To  Mr.  C.  J).        ■ 

Sir, — Having  surveyed  the  [messuage]  and  premises,  with  the  ajiiiurtenances, 
situate  at  in  the  ])arish  of  ,  in  the  county  of  ,  now  held 

by  you  under  a  lease,  bearing  date  the  day  of  ,  19     ,  and  expressed 

to  be  made  between  A.  B.  esq.,  of  the  one  part,  and  you  the  said  ('.  I),  of  the 
other  i^art ;  I  find  that  the  amendments  and  repairs  specified  in  the  schedule 
hereunder  written,  are  now  necessary  to  be  done  pursuant  to  the  covenants  in 
that  behalf  contained  in  the  said  lease.  And  I  hereby  give  you  notice  to  do  all 
and  singular  such  amendments  and  repairs  [forthwith  or  within  three  calendar 
months  next  after  the  service  of  this  notice]. 
Dated  this  day  of  ,  19     . 

Yours,  &c. 

E.  F.  of 
Surveyor  of  the  said  A.  B.  esq. 

The  Schedule  above  referred  to. 

[JTere  specify  the  amendments  and  repairs  required  to  he  done.^ 


(15.)  Notices  under  Conveyancing-  Act  before  proceeding  to  enforce  right 

of  Re-entry  (/). 

Ejectment. 
44  &  45  Vict.  c.  41,  Sect.  14. 
To  [naming  a  lessee  and  a  siih-Iessec^  and  all  others  whom  it  may  concern. 

Y''ou  are  hereby  required  within  three  calendar  months  from  the  date  hereof 
to  well  and  substantially  repair,  uphold,  support,  maintain,  pave,  purge,  scour, 
cleanse,  empty,  amend,  paper,  glaze,  and  keep  the  messuage,  tenement  and 
premises  with  the  appurtenances  thereto  belonging,  situate,  and  being.  No.  Ill, 
Pentonvillc  lload,  in  the  parish  of  St.  James,  ( 'lerkenwell,  in  the  county  of 
Middlesex,  whicli  yo;i  now  hold  of  Captain  Frederick  Thomas  Penton  of  Chalfont 
Park  in  the  county  of  Puckingham,  and  particularly  to  do  all  and  singular  the 
amendments  and  repairs  specified  in  tho  schedule  hereto  annexed  and  make  com- 
pensations by  pa;s-ment  to  the  said  Frederick  Thomas  Penton  of  the  sum  of  20/. 
Dated  this  22nd  day  of  September,  1 896. 

Lee  &  Pembertons, 

44,  Lincoln's  Inn  Fields, 
Solicitors  for  the  said  Frederick  Thomas  Penton. 
[Schedule.] 

(/()  Follow   as  closely   as  possible  the       J'cnfon  v.  Barmft,  [1898]  1  Q.  B.  27<i,  aud 
language  of  the  lease.  p.  371,  ante. 

(i)  The  above  form  was  that  used  in  And  see  note  (./),  infra. 
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Another  Form  {for  Non-repair)  (J). 

To  C.  D.  and  all  parties  interested. 

I  hereby  giv.e  you  notice  that  you  have  committed  breaches  of  the  covenants 
to  repair  the  house  No.  13,  Brick  Street,  which  you  hold  of  me  under  a  lease 
dated  the  of  18     \_or  19     ]  containing  such  covenants. 

The  particulars  of  the  said  breaches  are  sj^ecified  in  the  schedule  hereto. 

And  I  hereby  require  you  within  months  from  the  date  of  this  notice 

to  remedy  the  said  breaches  and  to  pay  me  £  as  compensation  for  the 

same. 

(Signed) 
[Schedule.] 

For  another  case  {Nuisance). 
To  CD. 

I  hereby  give  you  notice  that  I  complain  of  your  having  annoyed  my  tenants 
occupying  houses  on  each  side  of  the  house  No.  13,  Brick  Street,  which  you  hold 
of  me  under  a  lease  dated  the  day  of  and  containing  a  covenant  that 

the  tenant  will  not  do  or  suffer  anything  that  will  grow  to  the  annoyance  of  the 
occupiers  of  such  houses. 

The  breach  of  such  covenant  consists .  in  yom-  having  frequently  suffered 
noxious  vapours  to  proceed  from  your  garden. 

I  hereby  require  you  to  desist  forthwith  from  such  annoyance,  and  also  to  pay 
me  50?.  as  compensation  for  such  breach  of  covenant. 

(Signed)  A.  B. 

For  another  case  {Cuttiiuj  down  Trees). 
To  C.  D. 

I  hereby  give  you  notice  that  I  complain  of  your  having  cut  down  [apple- 
trees  in  the  2  orchards  and  6  elm-trees  in  the  field  called  the  Big  Field  on  the 
Manor  Farm],  which  you  hold  of  me  under  a  lease  containing  a  covenant  not  to 
cut  down  trees,  and  I  require  you  to  pay  me  100/.  as  compensation  for  having 
cut  down  the  said  trees,  and  also  to  replace  the  said  trees  by  planting  new  apple- 
trees  and  new  elm-trees. 

(Signed)  A.  B. 

For  another  case  {Permitting  BrunJienness). 
To  C.  D. 

I  hereby  give  you  notice  that  I  complain  of  your  having  been  convicted  of 
the  offence  of  permitting  drunkenness  [o?-,  of  your  having  permitted  drunkenness] 
in  the  Swan  Inn,  Avhich  you  hold  of  me  under  a  lease  containing  a  covenant  not 
to  permit  drunkenness  therein,  and  I  require  you  to  pay  me  oO/.  as  compensation 
for  such  breach  of  covenant. 

(Signed)  A .  B. 


App.  C.  s.  15. 

Notices 

BEFORE 
FOEFEITOEK. 


(16.)  Notice  of  Mortgage  by  the  Mortgagee  to  the  Mortgagor's  Tenant. 

To  Mr.  a  D. 

Sir, — Take  notice,  that  by  an  indenture  dated  the  day  of  ,18 

[or  19  ],  and  made  or  expressed  to  be  made  between  \_as  the  case  may  he'],  the 
[messuage  or  dwelling-house  and  land,  or  as  the  case  may  be],  with  the  appur- 
tenances situate  and  being  [at  or  in  the  parish  of  ],  in  the  county 
of  ,  now  in  your  possession  (together  with  other  hereditaments)  were  con- 
veyed and  assured  unto  and  to  the  use  of  me,  the  said  E.  F.,  my  heirs  and 


(,/)  For  other  forms,  see  Key  aud  Elpliiu- 
stone's  Conveyancing  Precedents,  5th  ed., 
vol.  ii.,  at  p.  258,  published  in  1897,  in 
which  form  the  direction  is  given  to  set 
out  the  covenant  to  repair  verbatim,  and 
Chitty's  Forms,  12th  ed.,  at  p.  600,  pub- 
Ushed  in  1883,  -which  form  is  Tery  full. 
Both  forms  contemplate  a  schedule  of 
dilapidations. 

The  requirement  to  pay  a  sum  of  money 


as  compensation  for  the  breach  need  not 
be  inserted :  Lock  v.  Fcarce,  [1893]  2  Ch. 
271,  and  p.  351. 

The  expenses  of  a  solicitor  or  surveyor 
cannot  be  claimed  under  sub-sect.  1  of 
sect.  14  of  the  Conveyancing  Act,  1881, 
but  can  be  awarded  by  the  Court  under 
sub-sect.  2  of  that  enactment  as  amended 
by  sect.  2  (1)  of  the  Conveyancing  Act, 
1892. 


loao 


Al'PKN'DlX  C.   (notices  AM)  DEMANDs). 


App.  C.  3.  16.  assigns  [or  executors,  administrators  and  assigns,  for  a  term  of  years  from 

Notices  ON     the  day  of  ,18     ],  for  securing  the  sum  of  £  with  interest  for 

MoETQAQE.     the  sarao  at' the  rate  of  £  per  cent,  per  annum  [at  a  day  now  past,  07-  on 

tho  day  of  next],  and  you  are  hereby  required  to  pay  to  mo  all  rent 

and  arrears  of  rent  due  and  payable,  and  hereafter  to  bcccmie  due  and  payable 
from  you  in  respect  of  the  said  premises  in  your  possession :  And  in  case  of  any 
default  I  shall  distrain  or  sue  for  the  said  rent,  or  bring  an  action  of  ejectment 
to  recover  possession  of  tho  said  [messuage  or  dwelling-house  and  land],  with 
the  appurtenances  in  your  possession,  or  otherwise  put  tho  law  in  force  as  I  may 
be  advised. 

Dated  this  day  of  ,  19     . 

Yours,  &c. 

E.  F.  of 

(17.)  The  like,  by  Mortgagee's  Solicitor. 

To  Mr.  O.  D. 

Sir, — Take  notice,  that  by  an  indenture  dated  tho  day  of  ,18 

[or  19     ],  and  made  or  expressed  to  be  made  between  [_as  the  case  may  le],  the 
[farm  and  lands,  07-  as  the  case  may  he'],  with  the  appurtenances  situate  [at 
or  in  tho  parish  of  ],  in  the  county  of  ,  now  in  your  possession  (together 

with  other  hereditaments)  were  conveyed  and  assured  to  the  said  E.  F.  [the 
mortf/ayce'],  his  heirs  and  assigns  [or  his  executors,  administrators  and  assigns, 
for  the  term  of  years  from  the  day  of  ,  18     ],  for  secm-ing  tho 

sum  of  £  with  interest  for  the  same  at  the  rate  of  £  per  cent,  per  annum 
[at  a  day  now  past  or  on  the  day  of  next]  :  Now  I  do  hereby  as  the 

solicitor*  of  and  for  the  said  E.  F.  and  on  his  behalf  give  you  notice  of  the  said 
indenture,  and  require  you  to  pay  to  the  said  E.  F.  all  rent  and  arrears  of  rent 
now  due  and  payable,  and  hereafter  to  become  due  and  payable  from  you  in 
respect  of  the  said  premises  in  your  possession :  And  take  notice,  that  in  case  of 
any  default  tho  said  E.  F.  will  distrain  or  sue  for  the  said  rent,  or  bring  an 
action  of  ejectment  to  recover  possession  of  the  said  [farm  and  lands],  with 
the  appurtenances  in  your  possession,  or  other-svise  put  the  law  in  force,  as  he 
may  be  advised. 

Dated  this  day  of  ,  19     . 

Yours,  &c. 

G.  IT.  of 
Solicitor  for  the  said  E.  F. 


I  consent  to 
these  attorn- 
ments.       A.  B. 

Stamp  {k). 


(18.)  Attornmeiit  by  several  Tenants,  to  a  Purchaser  from  their  Landlord. 

We,  E.  F.  of  [trade'],  O.  H.  of  [trade],  T.  K.  of  [yeoman:], 

and  L.  M.  of  [lahoiirtr],  do  hereby  severally  and  respectively,  with  the 

privity  and  consent  of  our  landlord  A.  B.  of  [esquire],  testified  by  his 

signing  his  name  in  the  margin  hereof,  ATTOEN  and  become  tenants  to  C.  D. 
of  [f/cnt/eman'],  of  the  premises  in  our  respective  occupations  mentioned 

in  the  schedule  hereunder  written,  with  the  appurtenances,  as  the  same  are  now 
in  our  respective  tenures  or  occupations  :  To  hold  the  same  respectively  at  the 
same  rent,  and  under  and  subject  to  tho  same  stipulations,  agi'cements  and 
conditions  as  those  under  which  we  now  respectively  hold  tho  same.  And  each 
of  us  has  this  day  paid  to  the  said  C.  J),  tho  sum  of  [one  shilling  or  one  penny] 
for  and  on  account  and  in  part  payment  of  tho  said  rent,  and  by  way  of 
acknowledgment  of  the  title  of  the  said  ('.  Z>.  As  "witness  otu-  hands  the 
day  of  ,  19     . 

The  Schedule  above  mentioned : 

Part  the  tirst.     Premises  in  the  tenure  or  occupation  of  the  above-named 
E.  F.  upon  a  tenancy  from  year  to  year,  commencing  on  tho  day  of 

in  each  year,   at  the  yearly  rent  of  £  payable  quarterly  [on  the  usual 

days,   or   as   the  case   may   he],    viz.,   ALL   that  [descrihe  the  premises,    ex.   gr. 
messuage  and  premises  known  as  No.         ,  Street,  in  aforesaid,  with 

the  garden,  yard  and  appiu-tcnances],  as  the  same  are  now  in  the  occupation  of 
the  said  E.  F. 

(/•)  No  stamp  is  necessaiy. 
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Part  the  second.    Premises  in  the  tenure  or  occupation  of  the  above-named  App.  C.  s.  18, 
O.ll.  iipon  a  tenancy  from  quarter  to  quarter,  commencing  from  the  day      Foems  of 

of  last  [1),  at  the  yearly  rent  of  £  payable  quarterly  [on  the  usual   Attoexjient. 

days,  or  as  the  case  mai/   he],  viz.,  ALL  that  [piece  of  land  with  the  messuage   

and  outbuildings  thereon,  situate  on  the  side  of  street  in  afore- 

said, and  known  as  No.  in  the  said  street,  with  the  appurtenances],  as  the 

same  are  now  in  the  occupation  of  the  said  G.  H. 

Part  the  third.  Premises  in  the  tenure  or  occupation  of  the  above-named 
I.  K.  upon  a  tenancy  from  month  to  month,  commencing  on  the  day  of 

each  month,  at  the  monthly  rent  of  £  ;   viz.,  ALL  that  [piece  of  land  with 

the  cottage  and  outbuildings  thereon,  situate  and  being  No.        ,  Street,  in 

aforesaid,  with  the  ai)purtenancesj,  as  the  same  are  now  in  the  occupation 
of  the  said  /.  K. 

Part  the  fourth.  Premises  in  the  tenure  or  occupation  of  the  above-named 
L.  M,,  upon  a  tenancy  from  week  to  week,  commencing  on  \_Monduii']  in  each 
week,  at  the  weekly  rent  of  [payable  in  advance  on  in  each  week], 

viz.,  ALL  that  [cottage  and  land]  at  aforesaid,  with  the  aj)pui-tenances  as 

the  same  are  now  in  the  occupation  of  the  said  L.  M. 

Witness  to  the  signatures  of  the  above-named  ) 

\_E.  F.,  G.  IL,  I.  K.  and  L.  31.']  ]  (Signed) 

X.  Y.  of  .  G.  li 

I.   K. 
L.  M. 


(19.)  Attornment  to  a  Receiver  or  to  a  Purchaser,  with  the  Consent  of 
Landlord  [and  of  his  Mortgagee]. 

I,  C.  D.,  of  {^farmer'],  DO  hereby,  with  the  privity  and  consent  of  A.  B.  Stamp  [m]. 

[esq.],  my  landlord  [and  of  his   mortgagee   iV".  M.   esq.  (whose  mortgage  is  We  consent  to 
become  forfeited),]  testified  by  their  respectively  signing  their  names  in  the  ^gnt^*^*^"^"" 
margin   hereof,    attorn  and  become  tenant  to  E.  B.,  of  \^ge>itlema7i'],  of  '        A.  F. 

ALL  that  [farm  or  messuage,   lands]  and  premises  mentioned  in  the  schedule  -"^  •  -^^^ 

hereunder  written,  with  the  appurtenances,  as  the  same  are  now  in  my  tenure, 
or  occupation,  to  hold  the  same  at  and  under  the  same  rent,  and  subject  to 
the  same  [covenants  and  conditions  or  stipulations,  agreements  and  conditions] 
as  those  under  which  I  now  hold  the  same .  Aj^d  I  have  this  day  paid  to  the 
said  E.  E.  the  sum  of  [one  shilling]  for  and  on  account  and  in  part  paj-ment  of 
the  said  rent. 

As  witness  my  hand  this  day  of  19     . 

The  Schedule  above  mentioned. 

All  that  [descrihc  the  property']. 

(Signed)         (\  D. 
Witness  E.  F.  oi 

Eeceived  of  Mr.  C.  D.  the  sum  of  [one  shilling]  as  above  mentioned. 
Witness  E.  F.  (Signed)        E.  R. 


(20.)  Acknowledgment  of  Title  to  bar  the  Statute  of  Limitations  («). 

I,  C.  B.,  oi  ,  do  hereby  admit  and  declare  that  I  am  now  in  possession  of 

[or  in  receipt  of  the  rents  and  profits  of]  all  that  messuage,  &c.  [describe  the 
piroperty  saas  to  identify  if],  with  the  appurtenances,  situate  at  ,  or  in  the 

parish  of  ,   in  the  county  of  ,  by  the  sufferance  and  permission  of 

A.  B.  of  [esq.],  and  subject  to  the  title  of  the  said  A.  B.,  under  whom  I 

now  hold  the  same. 

Dated  this  day  of  ,  19     . 

C.  D. 
To  A.  B.  esq. 

{I)  Each  quarter  may  be  considered  as  {n)  No  stamp   is   necessary :    Harry  v. 

the  commencement  of  a  new  tenancy.  Goodman   2  M.  cjc  W.  768. 

{m)  No  stamp  is  necessary. 
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Arr.  c.  s.  21.  (21.)  Notice  by  a  Landlord  to  take  part  of  the  Land  for  Building  or  other 
AuTuoM^Es  Purposes  pursuant  to  a  Covenant  in  the  Lease. 

(Soc  ante,  Appendix  B.,  sect.  41,  p.  lOlO.) 


(22.)  Notice  from  Tenant  to  Landlord,  or  his  Bailiff  or  Receiver,  of  an 
Action  for  Recovery  of  Land  (ante,  pp.  873,  892). 

[Address  and  date  as  in  a  letter.] 
Sir, — Herewith  I  send  you  as  [ar  bailiff,  o?-  receiver  of  A.  B.  esq.]  iny  land- 
lord,  copy  of  a  -writ  of  summons  [or  summons  and  jjlaint]  served  upon  me  in 
an  action  for  the  recovery  of  the  possession  of  the  [messuaj^c,  or  farm,  or  land, 
ifcc]  and  premises  situate  at  in  the  coiuity  of  ,  held  by  mo  as  your 

tenant  [_(>r,  as  tenant  of  the  said  A,  7^.]. 

I  am,  &c. 

(23).  Authority  by  Occupier  to  kill  Ground  Game  (ante,  p.  935). 
I,  A.  B.  [or  we,  J.  A.  and  J.  B.^  do  authorize  C.  D.  to  kill  and  take  ground 
game  on  the  lands  occupied  by  me  [or  us], 

A.  B.  [or  J.  A. 
J.  B.2 

(24.)  Authority  by  Occupier  to  kill  Ground  Game  with  Firearms 

(ante,  p.  935). 
I,  A.  B.  [or  we,  J.  A.  and  J.  B.^,  do   authorize  C.   D.  to  kill  ground  game 
with  firearms  on  the  lands  occupied  by  me  [or  us]. 

A.  B.  [or  J.  A. 
J.  B.-] 

Foniis  in  connection  icith  Dischiiincr  of  Lease,  taken  from  the 

Banknq)tci/  Rules. 

No.  119. 

Notice  of  Intention  to  Disclaim  Lease. 

{Title.) 
Take  notice  that  I  intend  to  disclaim  the  lease  dated  whereby  [lure. 

specify  projierty  let']  was  let  to  the  above-named  debtor  at  a  rent  of  £ 

If   you  do  not,  within  seven  days  after  service   of   this  notice  upon  you, 
requu-e  me  by  notice  in  writing  to  bring  the  matter  before  the  Court,  I  hereby 
disclaim  the  said  lease  as  from  the  expiration  of  the  said  seven  days. 
Dated 

G.  H.  [Trustee.'] 
To  Mr.  X.  Y. 


(«)  Lease  or 
tenancy  as  the 
case  may  be. 

(/<)  Here 
specify  pro- 
perty let. 


No.  11 9A. 

Notice  to  Landlord  of  Intention  to  Disclaim  Leasehold  Property 
not  Sublet  or  Mortgaged. 

[Title.) 
Take  notice  that  I  intend  to  disclaim  the  («)  dated  ,  whereby  [h) 

was  let  to  the  above-named  debtor,  at  a  rent  of  £ 
If  you  require  the  matter  to  be  brought  before  the  Court,  you  must  give  notice 
thereof  to  me  in  writing  within  seven  days  of  the  receipt  by  you  of  this  notice. 
Dated  this  day  of  ,  19       . 

,  Trustee. 
To  Address 

The  landlord  of  the  above-mentioned 
property. 


Notices  in  Bankruptcy  (Disclaimer  of  Lease). 
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No.  11915. 
Notice  of  Intention  to  Disclaim  Leasehold  Property  Sub-let  or  Mortgaged. 

{Tiih.) 

Take  notice  tliat  I  intend  to  disclaim  tlie  lease  dated  whereby  (it) 

■was  let  to  (ft)  at  a  rent  of  £ 

If  you  require  the  matter  to  be  brought  before  the  Court,  you  must  give 
notice  thereof  to  me  in  writing  within  fourteen  days  of  the  reccii)'t  by  you  of  this 


notice 
Dated  thi 


day  of 


,  19 


To  Mr.  Addi-ess. 

The  landlord  of  the  above-mentioned 
premises  and 
To  Mr. 

The  mortgagee  or  sub-tenant. 


,  Trustee. 


Apr.  C. 

Notices  in 

Bankettptcy. 


[a]  Here 
insert  par- 
ticulars of  de- 
mised property. 

[h]  The  above- 
named  Bank- 
rupt or  as  the 
case  may  lie. 


No.  120. 
Disclaimer  without  Notice. 

(Title.) 

1  ,  the  trustee  of  the  proj^erty  of  the  above-named  bankrupt,  hereby 

disclaim  the  (a)  of  the  premises  (ft)  which  were  let  to  the  above- 

named  bankrupt  (c)  at  a  rent  of  £  per 

Notice  of  this  disclaimer  has  been  given  to  [d) 
Dated  this  day  of  ,  19     . 

,  Trustee. 
Address. 


No.  120a. 

Disclaimer  of  Leasehold  Property  after  Notice  to  Landlord, 
Mortgagee,  &c. 

{Title.) 

Piu'suant  to  notice  dated  the  day  of  addressed  to  («)  I  the 

trustee  of  the  projDerty  of  the  above-named  bankrui)t,  hereby  disclaim  the  lease 
dated  the         day  of         ,18     [or  19     ],  whereby  (ft)  were  let  to  (<•)         at  a 

rent  of  £  for  a  term  of 

Dated  this  day  of  ,  19     . 

,  Trustee. 
Addi'ess. 


(")  Lease 
dated  the 
or  as  the  case 
may  h".. 

(b)  Insert  de- 
scription of  the 
property. 

(c)  On  a 
tenancy  or  for  a 
term  of  years 
or  as  the,  case 
may  be. 

(d)  Insert 
names  and 
addresses  of 
persons  to  whom 
notice  given. 


[a]  Here  in- 
sert names  and 
addresses  of 
persons  to  whom 
notice  jriven. 

(h)  Here  in- 
sert particulars 
of  demised 
property, 
(c)  The  above- 
named  bank- 
rupt or  as  the 
casL  may  be. 


No.  120b. 
Disclaimer  of  Lease  with  Leave  of  Coui't. 

Pursuant  to  an  order  of  Court  dated  the  day  of  ,  19     ,  I  , 

the  trustee  of  the  property  of  the  above-named  bankrupt,  hereby  disclaim  all 


interest  in  the  lease  dated  the  day  of 

were  demised  to  at  a  rent  of  £ 

Notice  of  this  disclaimer  has  been  given  to 
Dated  this  day  of  ,19     . 


,19     ,  whereby  the  premises  («) 
per  annum,  for  a  term  of 

,  Trustee. 


(<;)  Insert  de- 
scription of  the 
property  dis- 
claimed. 
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AprEXDIX  C.   (XOTICES  AND  DEMANDS — DISCLAIMER  IN  BANKRUPTCY). 


Arr.  C. 

DiSCXAIMEK  IN 

Bamkeuptcy. 


(a)  The  lease 
dated  the 
day  of  or  as 

case  may  he. 

(h)  Insert  de- 
Bcription  of  pro- 
perty disclaimed. 

(c)  On  a 
tenancy  or  for 
the  tenn  of 
years,  or  as  case 
may  he. 

(<i)  Add  -where 
necessary  "pur- 
"  suant  to  notice 
"dated  the 
"day  of     18   ." 


No.  120c. 
Notice  of  Disclaimer  without  the  Leave  of  the  Court. 

{nth.) 

Take  notice  that,  by  writing  under  my  hand,  bearing  date  the  day  of 

,19,1,  ,  the  trustee  of  the  property  of  the  above-named  bankrupt, 

disclaimed  [n)  of  the  premises  known  as  (?<),  ,  which  were  let  to 

(c)  at  a  rent  of  £  per  {<l) 

The  above-mentioned  disclaimer  has  been  filed  in  Court  with  the  proceedings 

in  the  bankruptcy. 

Your  attention  is  directed  to  the  provisions  of  the  Bankruptcy  Acts  printed  on 
the  back  hereof. 

Dated  this  day  of  ,  19     . 

,  Trustee. 
Address. 

Note. — On  the  back  of  this  notice  the  provisions  of  sub-sections  2  and  0  of 
section  55  of  the  Bankriiptcy  Act,  1883,  and  the  second  paragraph  of  section  13 
of  the  Bankruptcy  Act,  1890,  should  be  printed. 


No.  120D. 
Notice  of  Disclaimer  of  Lease,  with  Leave  of  Court. 

{Title.) 

Take  notice  that  pursuant  to  an  order  of  Court  dated  the  day  of  , 

19,1  ,  the  trustee  of  the  property  of  the  above-named  bankrupt,  by 

writing  under  his  hand  bearing  date  the  day  of  ,  disclaimed  all 

interest  in  the  lease,  dated  the  day  of  ,18,  whereby  the  premises 

were  demised  to  at  a  rent  of  £  per  annum,  for  a  term 

of  . 

,    The  above-mentioned  disclaimer  has  been  filed  in  Court  with  the  proceedings 
in  the  bankruptcy. 

Dated  this  day  of  ,  19     . 

,  Trustee. 
Address. 
To 


No.  120E. 
Form  of  Notice  by  Landlord  or  other  Person  requii'ing  Trustee  to  bring 
matter  of  intended  Disclaimer  of  Property  burdened  with  onerous 
Covenants  before  the  Court. 

{Tith.) 

To  Mr. 

Trustee  of  the  property  of  the  above-named  bankrupt. 
Sir,— I  hereby  give  you  notice  that  the  said  bankrupt  was,  at  the  date  of  the 
receiving  order,  interested  as  lessee  [or,  as  the  case  may  be']  in  the  property 
described  in  the  Schedule  to  this  notice,  and  thatas  such  lessee  [or,  as  the  case 
may  W]  the  bankrupt  was  liable  in  respect  of  Iset  out  nature  of  bankrupt's 
liabUiiy']  which  liability  has  devolved  on  you  as  trustee  in  bankruptcy  of  his 
property,  and  I  hereby  re(iuire  you  to  bring  the  matter  of  your  intended  dis- 
claimerof  tho  bankrupt's  interest  in  the  said  property  before  the  Court. 

I  am,  &c. 

(Signed)  .4.  B. 
[State  hoin  interested  in  the  property.'] 


Forms  in  Disclaimer  on  Bankruptcy. 
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Schedule  to  Notice  when  given  by  Lessor. 


App.  C. 

FOEJI   OF 

Notice. 


Date 
of 

Lease. 


Names, 
Addresses, 

and 

Descriptions 

of  Parties 

to  Lease. 


Full 

Description 

of  Property 

Leased. 


Tenn  and 
Kent. 


Date  of 

Assignment  to 
Banki-upt 
(if  any). 


Names  and 
Addresses  of 

Parties  to 

Assignment 

(if  any). 


Particulars  of 

any  Notices  of 

Mort^aj^c  of 

Lease  by 

Bankrupt. 


Schedule  to  Notice  wlien  given  by  Mortgagee  or  Assignee. 


Date 
of 

Lease. 


Names  and 
Addresses 
of  Parties 
to  Lease. 


Description 

of  Property 

Leased. 


Term 
and 
Rent. 


Date  of 
Mort- 


Names  and  iTerm  con- 


Addresses  of 
Parties  to 
Mortgage. 


veyed  by 
Mort- 


Amount 
secured 
by  Mort- 
gage. 


Particulars  of 

any  Ti-ansfer 

of  "Mortgage, 

■with  Dates  and 

Names  and 

Descriptions 

of  Parties 

thereto. 
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APPENDIX  D. 


FORMS  OF  PROCEEDINGS  IN  DISTRESS. 


NO.  PAGE 

10.  Request  to  sell  before  Expiration 

of  Extended  Time 1039 

11.  Consent  to  Possession  for  more 

than  5  days 1030 


NO.  PAGK 

1.  Warrant  to  distrain  in  a  House 

for  Rent     1036 

2.  Warrant  to  distrain  on  a  Farm. 

for  Rent     1036 

3.  Inventory  of  Goods  distrained  ..    1036 

4.  Notice  of  Distress  for  Rent    ....    1037    i    12.  Appraisement  of  Distress 1039 

5.  Notice  of    Distress  of   Growing  ;    13.  Notice  to  Sheriff,  Rent  due  ... .    1039 

Crops 1037    i    14.  Notice  from  Sheriff  to  Execution 

6.  Request  to -withdraw  Distress    ..    1038    j  Creditor  1010 

I-  ^T^fr^r'^i^^ir^^;. ''''  i  i^.  NoticetoHigi;B;uiiff;f cc;u;;y 


8.  Request  of  Removal  to  Auction 

Room 1038 

9.  Request  of  Extension  of  Time  to 

replevy  in 1039 


Coui-t    1040 

16.  Declaration  by  Lodger  to  save 

his  Goods  from  Distress   ....   1041 


Proceedings  on  Distresses. 

(1.)  Warrant  to  distrain  in  a  House  for  Rent  (ante,  p.  523). 

To  Mr.  B.  8.  mj  bailiff. 

I  hereby  authorize  and  requii'e  you  to  distrain  tlio  goods  and  chattels  (a)  in 
and  ujion  the  [house]  and  lU'euiises  of  C.  D.,  situate  and  being  [No.  , 

Street],  in  the  parish  of  ,  in  the  county  of  ,  for  £  ,  being 

quarters'  rent,  due  to  mo  for  the  same  [at  Lady-day,  Midsummer- 

day,  Michaelmas-day  or  Christmas-day  last,  as  tJie  case  may  he;  or  "  on  the 
day  of  last"]  ;  and  to  proceed  thereon  for  the  recovery  of  the  said  rent  as 

the  law  directs.      But  you  are  hereby  exjDressly  prohibited  from  taking  any 
property  not  legally  Hable  to  a  distress  for  rent. 
Dated  this  day  of  19     . 

(Signed)  A.  B.  of 

[or  ^.  ^.  of 
by  P.  Q.,  his  agent]. 

(2.)  Warrant  to  distrain  on  a  Farm  for  Rent. 

To  Mr.  B.  S.  my  bailiff. 

I  hereby  authorize  and  lequire  you  to  distrain  the  goods  and  chattels  [and 
also  the  cattle  and  growing  crops],  in  and  ujion  the  farm,  lands  and  jDremises  of 
C.  D.,  situate  and  being  at  in  the  parish,  »S:c.  \_as  in  No.  1,  to  the  end']. 


(3.)  Inventory  of  Goods  distrained. 

An  inventory  of  the  goods  and  chattels  [cattle  and  growing  crops]  dis- 
trained by  [B.  S.  of  as  bailiff  of  and  for]  ^.  i?.  of  ,  esquire  on  the 

(a)  "  Of  C.  D."  may  be  here  introduced,       harm  than  good, 
if  wished  for  any  sijccial  reason;  but  in  The  bailiff  must  be  "  certificated  "  ;  sec 

ordinary  cases  the  words  would  do  more       ante,  p.  521. 
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day  of             ,  19     ,  iu  and  uiwn  tlie  [house  or  farm,  lands]  and  premises    App.  D.  s.  3. 
of  C.  D.,  situate  and  being  [No.     ,              Street],  in  the  parish  of            ,  in  the      Ixvextoey 
county  of             ,  for  £              ,  being              quarters' rent  due  to  the  said  .4.  7;.,    a>;d Notices. 
[at  last;  or  "  on  the  day  of  last"].  

1.  Ill  front  room  on  (jround  floor.— One  dining-table,  one  side-board,  twelve 
chairs  [describe  each  article  in  this  room  intended  to  be  distrained']. 

2.  In  back  room  on  ground  floor. — [Here  di scribe  each  article  in  this  room 
intended  to  be  distrained^. 

3.  4,  5,  &c. — [Here  describe  in  like  manner  each  article  intended  to  be  distrained 
in  the  "front  room  on  first  floor  "— "  back  room  on  flrst  floor  " — "front  room  on 
second  floor  "— "  back  room  on  second  floor,"  &c.—"  front  attic  " — "  back  attic  " — 
"front  kitchen  " — "  back  kitchen  " — "  luash-house  " — "  scvllery  " — "  ivine  cellar  " 
— ''coal  cellar" — "yard" — "  garden" — "  coach-house  " — "  stables  "— "  barns," 
&c.  d&c] 

In  the  Fields. 

1.  In  the  field  or  close  called  or  known  as  "  Greenacre"  :  cows,  calves,  oxen, 
bulls,  sheep,  lambs,  horses,  mares,  geldings,  colts,  fiUies,  pigs  [as  the  case  may  be]. 

2.  In  the  field  or  close  calh'd  or  known  as  [name]  :  haystacks,  stacks  of  [wheat]; 
about  acres  (more  or  less)  of  growing  crops  of  [wheat  or  barley,  oats,  potatoes, 
peas,  beans,  as  the  case  may  be^. 

3.  Describe  in  like  manner  each  close  and  the  articles  therein  intended  to  be 
distrained.  At  the  end  of  the  list  may  [if  ivished)  be  added,  the  folloiving  words  or 
to  the  like  effect,  viz. : 

"And  all  other  goods,  chattels  and  effects  on  the  said  premises,"  or  "and  any 
other  goods  that  may  be  found  in  and  about  the  said  premises  to  paj-  the  said 
rent  and  expenses  of  this  distress  "  (i).  But  it  would  be  too  indefinite  and  incorrect 
to  say,  "And  all  other  goods,  chattels  and  effects  on  the  said  premises  that 
may  be  required  in  order  to  satisfy  the  above  rent,  together  with  aU  necessary 
expenses  "  (c). 

Dated  this  dav  of  ,  19     . 

(Signed)  R.  S.,  bailiff  of  the  said  A.  D. 

[or  A.  B.  of  ]. 


(4.)  Notice  of  Distress  for  Rent  {d)  (ante,  p.  538). 

To  Mr.  C.  D.,  and  all  others  ■whou^  it  may  concern. 

Take  notice  that  I  [R.  S.,  as  bailiff  of  and  for  A.  B.  esq.,  yom-  landlord], 
have  this  day  distrained  on  the  premises  in  your  occupation  or  possession, 
named  in  the  inventory  [above  written  or  hereunto  annexed],  the  [cattle], 
goods  and  chattels  mentioned  in  the  said  inventory  for  £  being 

quarters'  rent  due  to  [me,  or  the  said  A.  B.],  at  last  [or  on  the  day 

of  last],  for  the  said  premises  :  And  unless  you  pay  the  said  rent,  with 

the  charges  of  distraining  for  the  same,  within  five  [or  such  other  number  of  days 
not  exceeding  fifteen  as  you  may  name  in  a  request  in  writing  in  that  behalf] 
days  from  the  service  hereof,  the  said  [cattle]  goods  and  chattels  will  be  sold 
according  to  law.  [If  cattle  or  goods  removed,  mention  the  place  thus,  "  And  take 
notice  that  the  said  cattle  have  been  removed  to  and  are  now  in  the  common 
pound  in  and  for  the  parish  of  ,  in  the  county  of  ,"] 

Dated  this  day  of  ,  19     . 

(Signed)       _  _  B.  S.,  of 

Bailiff  of  the  above-named  A.  B. 
[or  A.  B.  oi  ]. 


(5.)  Notice  of  Distress  of  Growing  Crops,  &c.  (ante,  p.  497). 

To  Mr.  C.  D. ,  and  all  others  whom  it  may  concern. 

Take  notice  that  I  [B.  S.,  as  bailiff  of  and  for  A.  B.,  esq.,  youi-  landlord], 
have  this  day  distrained  on  the  [farm,  lands  and]  premises  in  your  occupation 

(i)    JTakrmnn  v.  Lludsey,  14   Q.  B.  625  ;  L.  J.,  Ex.  162. 
19  L.  J.,  Q.  B.    166.     But  these  words  [il]  To  be  written  at  the  foot  of  a  true 

may  perhaps  make  the  distress  excessive.  copy  of  the  inventory,  or  such  true  copy 

[c)  Kirly  V.  Harding,  6  Exch.  234  ;   20  to  be  annexed  to  this  notice. 
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Arr.  D.  s.  5. 

rOESI3   IN 
DiSTEZSS 

(Requests  by 
Tenant). 
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or  possession,  mentioned  in  the  inventory  [above  written  or  hereunto  annexed], 
the  [cattle,  goods  and  chattels,  and  also  the]  growing  crops  mentioned  m  tho 
said  inventory  for  £  ,  being  quarters'  rent  due  to  [me  or  the  said 

J .  J?.],  at  last  lor  on  the  day  of  last]  for  the  said  [farm, 

lands  and]  premises :  And  unless  you  pay  the  said  rent,  with  tho  charges  of 
distraining  for  the  same  [within  five  days  from  the  date  hereof,  the  said  cattle, 
goods  and'chattels  will  be  a]ipraised  and  sold  according  to  law,  and]  I  shall  [or  if 
signed  by  the  bailiff  sav,  "the  said  A.  B.  will "]  proceed  to  cut,  gather,  make, 
cure,  carry  and  lay  up"  tho  said  crops,  when  ripe,  in  the  barn  or  other  proper 
place  on  the  said  premises,  and  in  convenient  time  sell  and  dispose  of  the  same 
in  or  towards  satisfaction  of  the  said  rent,  and  of  the  charges  of  such  distress, 
appraisement  and  sale,  according  to  law. 
Dated  this  day  of  ,  19     . 

(Signed)  ^1.  B.  of 

lor  R.  8.  of 
Bailiff  of  the  above-mentioned  A.  7?.] 


(6.)  Request  of  a  Tenant  to  his  Landlord  to  withdraw  a  Distress  for 
Rent,  with  Liberty  to  make  a  second  Distress  (0  (ante,  p.  540). 

To  A.  B.,  esq. 

Sir, — I  hereby  request  you,  for  my  accommodation,  to  withdraw  the  distress 
for  rent  made  by  you  on  the  [farm,  land  and]  premises,  situate  at  ,va.  the 

county  of  ,  now  in  my  occupation  as  your  tenant :  And  in  consideration 

of  your  so  doing,  I  do  hereby  consent,  promise  and  agree  that  it  shall  and  may 
be  lawful  for  you  at  any  time  [afterwards,  or  after  the  day  of  next] 

to  make  a  second  distress  for  the  said  rent,  of  for  so  much  thereof  as  shall  for 
the  time  being  remain  unpaid,  and  for  the  expenses  of  and  incident  to  such 
second  distress ;  [And  I  will  also  pay  you  on  demand  all  expenses  incurred  of 
and  incident  to  the  said  first  distress  to  the  time  of  its  being  withdrawn  for  my 
accommodation  as  aforesaid]. 

Dated  this  day  of  ,  19     .  Yours,  &c. 

Witness,  E.  F.,  oi  (/).  C-  D- 


(7.)  Reqnii-ement  by  Tenant  or  Owner  of  Appraisement  (ante,  p.  541). 

To  A.  B.,  esq. 

Sir, — I  hereby  require  you  to  cause  the  [cattle],  goods  and  chattels  which  you 
have  distrained  for  rent  to  be  appraised  as  required  by  the  Act  passed  in  the 
second  year  of  the  reign  of  their  Majesties  King  WiUiam  and  Mary,  chapter  five. 

Dated  this  day  of  ,  19     .  Youi's,  «S:c. 

a.  D. 


(8.)  Request  by  Tenant  or  Owner  of  Removal  of  Distress  to  Auction 
Room  for  Sale  (ante,  p.  541). 

To  A.  B.,  esq. 

Sir, — I  hereby  request  you  to  remove  tho  [cattle],  goods  and  chattels  which 
you  have  distrained  for  rent  to  a  public  auction  room  [or  to  the  premises  of 
Messrs.  ,  No.      ,  Street]  for  sale. 

Dated  this  day  of  ,  19     .  Yours,  &c. 

^  C.  D. 


{e)  See  other  similar  forms  in  HUl  v.  Ramm,  5  M.  &  G.   789 ;  Fishivick  v.  Milncs, 
4  Exch.  825  ;  which  cases  show  that  no  agreement  stamp  is  necessary. 
(/)  An  attesting  witness  is  unnecessary. 
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(9.)  Request  of  Extension  of  Time  to  Keplevy  in  (ante,  p.  541).  Distress. 

To  A.  B.,  esq. ' 

Sir, — -I  hereby  request  tliat  tlie  period  of  five  days  within  which  but  for  this 
request  I  am  entitled  to  replevy  the  [cattle],  goods  and  chattels  which  you  have 
distrained  for  rent  be  extended  to  [_sfate  number  of  days  )i(it  exceedvitj  fifteen~\, 
from  the  date  of  your  distress. 

And  I  beg  to  enclose  my  promissory  note  for  £  [or  the  promissory  note  of 
C.  D.,  for  £         ]  as  security  for  any  additional  cost. 

Dated  this  day  of  ,19       .  Yours, 

E.  F. 


(10.)  Request  of  Tenant  to  Sell  before  the  Extended  Time  (ante,  p.  541). 

To  A.  B.,  esq. 

Sir, — I  hereby  request  you  to  sell  the  [cattle],  goods  and  chattels  which  you 
have  distrained  for  rent  at  any  time  before  the  expiration  of  the  extended  time 
within  which  I  should,  but  for  this  request,  be  entitled  to  replevy  them. 

Dated  this  day  of  ,19       .  Yours, 

CD. 


(11.)  Consent  of  Tenant  to  the  Landlord  or  his  Bailiff  continuing  in 
Possession  under  a  Distress  for  more  than  Five  Days. 

To  A.  B.,  esq.  [or  to  Mr.  R.  S.,  baiHfl  of  A.  B.,  esq.] 

Sir, — I  hereby  request  you  not  to  remove  the  goods  and  chattels  which  you 
have  distrained  and  impounded  for  rent  on  the  premises,  situate  at  ,  in 

the  county  of  ,  now  in  my  occupation  as  [your  tenant  or  tenant  of  the 

saidu4.  B.'];  but  to  keep  the  said  goods  and  chattels  in  the  place  where  they 
are  now  impounded,  until  the  day  of  next  inclusive,  for  my  accom- 

modation, and  to  give  me  the  opportunity  of  obtaining  money  to  pay  the  said 
arrears  of  rent  with  expenses  of  the  distress ;  all  extra  expenses  occasioned  by 
keeping  possession  as  aforesaid  to  form  part  of  the  expenses  of  and  incident  to 
the  distress. 

Dated  this  day  of  ,19       .  Youi's,  &c., 

Witness  E.  F.,  of  {c/).  C.  D. 


(12.)  Appraisement  (/()  (ante,  p.  541). 

We,  the  above-named  i.  M.  and  N.  0.,  having  viewed  the  [cattle],  goods 
and  chattels  mentioned  in  [this  or  the  within  written]  inventory,  do  appraise 
and  value  the  same  at  the  sum  of  pounds  shillings  and  pence. 

As  witness  our  hands  the  day  of  ,19 

^^iie  )    ^^.  .^.  j  Appraisers. 


(13.)  Notice  to  Sheriff  under  Landlord  and  Tenant  Act,  1709  (8  Ann.  c.  14), 
s.  1,  of  Rent  due  to  Landlord  of  Execution  Debtor  (ante,  p.  556). 

To  the  sheriff  of  the  county  of  ,  and  his  under-sheriff  and  bailiffs,  and  all 

others  whom  it  may  concern  : 
Take  notice  that  the  sum  of  £  is  now  due  and  owing  to  [me  or  to  /.  K. 

{(j)  An  attesting  witness  is  unnecessary. 

(A)  Not  necessary  unless  reqviired  by  tenant ;  ante,  p.  541. 


into 
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Arp.  D.  s.  13.  of  esq.]  from  ('.  /).,  of  ,  in  the  county  of  ,  for  [one  year's 

FoEMS  OF      '"*  one  lialf-yoav's  or  one  quarter's]  rent,  ituo  on  the  day  of  last,  of 

NoTiCKS  TO     the  ])reniisos  in  liis  occiipation  at  aforesaid  ;  upon  which  premises,  as  I  am 

Sheriff  oe     ini'onned,  you  have  seized  and  taken  in  execution  certain  goods  and  chattels  ; 

Bailiff.        And  you  are  hereby  required  not  to  remove  any  of  the  said  goods  and  chattels 

from  off  the  said  premises  until  the  said  arrears  of  rent  arc  paid,  puisuant  to 

the  statute  in  such  case  made  and  pro\ided. 
Dated  this  day  of  ,  19       . 

Yours,  &c. 

/.  K.  of 
[_(»•  E.  F.  of 

Agent  for  /.  K.  of  ,  esq.] 


(14.)  Notice  from  Sheriff  to  Execution  Creditor  of  Rent  being  due  from 
the  Defendant,  and  requiring  Payment  thereof  by  such  Creditor, 
pui'suant  to  Landlord  and  Tenant  Act,  1709  (8  Ann.  c.  14),  s.  1  (ante, 

p.  oGO). 

In  the  High  Court  of  Justice, 

Division. 

Between  A.  B.,  phiintiff, 
and 
C.  I).,  defendant. 
Take  notice,  that  the  sum  of  £  is  due  and  owing  from  the  above-named 

defendant  to  his  landlord  /.  K.,  of  [&c.,  esq.]  for  [one  year's  or  one  half-year's 
or  one  quarter's]  rent,  due  on  the  day  of  last,  for  and  in  respect  of 

the  [house  or  farm,  land  and]  premises  situate  at  ,  in  the  county  of  , 

now  in  the  occupation  of  the  said  defendant,  and  upon  which  certain  goods  and 
chattels  have  been  seized  by  the  sheriff  of  shire  under  the  writ  of  fieri 

facias  issued  in  this  action  [and  the  said  sheriff  has  had  notice  of  such  arrears  of 
rent(j)]:  Now  I  do  hereby,  as  the  agent  of  the  said  sheriff  and  on  his  behalf, 
give  you  notice  that  unless  the  above-named  plaintiff  do  forthwith  pay  the 
aiTcars  of  rent  due  to  the  said  landloid,  either  to  him  or  his  bailiff,  pursuant  to 
the  statute  in  such  case  made  and  provided,  the  said  sheriff'  will  withdraw  from 
possession  of  the  said  goods  and  chattels  under  the  said  writ. 
Dated  this  day  of  ,  19       . 

Yours,  &c., 
L.  M.,  of 

Agent  for  the  sheriff  of  shire. 

To  the  above-named  plaintiff :  and  to  ) 
Mr.  ,  his  solicitor  or  agent.       j 


(15.)  Notice  to  the  Bailiff  of  a  County  Court,  pursuant  to  County 
Courts  Act,  1888  (51  &  52  Vict.  c.  43),  s.  160  (ante,  p.  o6;i). 

To  the  high  bailiff  of  the  County  Court  of  ,  holden  at  ,  and  to  his 

bailitf  and  officers,  and  all  others  whom  it  may  concern  : 
Take  notice,  that  ('.  J).,  whose  goods  you  have  taken  in  execution  under  a 
warrant  from  the  said  County  Court,  holds  the  [house  or  apartments]  in  which 
the  said  goods  were  taken  as  tenant  thereof  to  [me  or  to  /.  K.  of  esq.] 

under  a  lease  for  j-ears  [and  three-quarters  of  another  year  wanting  five 

days]  from  the  day  of  ,19      ,  or  under  a  tenancy  from  year  to  year, 

from  the  day  of  last  (/.•),  or  under  a  tenancy  from  month  to  month 

from  the  l.firsf]  day  of  each  month,  or  under  a  tenancy  from  week  to  week 
from  each  \_Saturday']  at  the  yearly  rent  of  £  payable  [by  equal  half- 


(i)  Omit  this  when  inaccurate.  Express 
notice  to  the  sheriff  appears  to  be  unneces- 
sary ;  it  is  sufBcient  if  he  knows  of  tlic 
arrears  of  rent  (ante,  p.  560).     He  should 


inspect  the  lease,  and  obtain  legal  proof 
of  the  arrears  due  (ante,  p.  560). 

(Jc)  A  tenancy  from  year  to  year  recom- 
mences annually  (ante,  p.  243). 


] 
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yearly,  or  quarterly,  payments,  on  the  clay  of  ,  &c.,  hiate  days  of  _A.pp.  D.  s.  15. 

'payment\,  or  dui  the  monthly  rent  of  £  payable  [in  advance  (/)]  on  the       Forms  op 

day  of  each  month,  or  at  the  weekly  rent  of  £  payable  [in  advance  (/?;)]  Notices  to 
on  each  [Saturday^  :  And  I  now  [as  the  agent  of  and  for  the  said  /.  K.,  and  on  Siieeiff  ob 
his  behalf,]  claim  the  sum  of  £  for  arrears  of  the  said  rent  for  (w)  one       Bailiff. 

year  [o?-  two  quarters]  ending  on  the  day  of  last ;  or  for  two  months 

l_or  four  weeks]  ending  on  the  day  of  last,  as  the  case  may  be,  which 

said  rent  or  sum  of  £  now  remains  in  arrear  and  unpaid. 

Dated  this  day  of  ,  19     . 

(Signed)        /.  K.  of 
[or  a  D.  of 

Agent  for  the  above-named  1.  A"".] 


(16.)  Declaration  by  Lodger  (»)  (ante,  p.  507). 

To  [name  of  superior  Landlord,  or  his  Bailiff,  as  the  case  may  Je], 

Sir — ,1,  John  Smith,  occiipying  as  lodgings  5  rooms  in  No.  13,  Brick  Street,  do 
hereby  declare  that  [name  of  immediate  landlord]  my  landlord  has  no  right  of 
property  or  beneficial  interest  in  the  furniture,  goods  and  chattels,  distrained 
[or  threatened  to  be  distrained]  for  rent  alleged  to  be  due  to  [name  of  sviperior 
landlord],  and  of  which  an  inventory  is  hereto  annexed,  but  that  such  furniture, 
goods  and  chattels  are  my  jiroperty  [or  in  my  lawful  possession]. 

I  owe  [name  of  immediate  landlord]  £  on  account  of  rent  from 

to  [or  no  rent]. 

The  inventory  referred  to  in  this  declaration  is  as  follows  : 

Inventory. 

1  Pianoforte, 
4  Sofas, 

2  Timepieces,  &c.,  &c.  [state  articles  ivith  precision}. 

To  Youi-s,  &c. 

J.S. 

{1}  Omit  these  words  if  rent  not  payable  («)  This  declaration  need  not  state  that 

in  advance.  no  rent  is  due  if  such  be  the  case,  nor  that 

{/ii)  Here  say  "part  of,"  if  necessary,  the  declarant  is  a  lodger  (&jua/'/e  if*?;-/**, 

and   add    (just    before    the    date),    "the  IG  Q.  B.  D.  130;  34  W.  R.   13-2),  but  it 

residue  of  the  said  [year's]  rent  having  seems  best  to  state  the  facts  as  they  are, 

been  paid."  if  accurately  known. 
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Ord.  XXIX., 
r.  1. 


Sect.  1. — Forms  of  Proceedings  on  a  Replevy  (before  Action). 
(1.)  Notice  of  Proposed  Sui-eties  ((0- 

IForm  120  in  0.  C.  Hides,  18S9.] 

No.  of  plaint 
In  tlie  county  court  of  ,  lioldcn  at 

Between  A.  B.,  plaintiff, 
and 
C.  />.,  defendant. 
Take  notice,  that  the  sureties  whom  I  propose  as  my  security  in  the  abo\o 
action  [Jiere  state  the  proceeding  ivhich  has  rendered  the  sureties  necessary']  are  \Jtcri- 

[a]  This  seems  scarcely  applicable  to  an  intended  rej^lcvy :  especially  where  the  action 
of  replevin  is  to  be  brought  in  the  High  Court.  It  does  not  mention  where  the  action 
is  to  be  brought,  but  assumes  it  to  be  already  begun  in  the  County  Court.  (See  next 
form.) 
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state  the  fttll  names  and  additions  of  the  sureties,  wliether  JiouseJccepers  or  free-  App.  E.  s.  1. 

holders,  and  their  residences  for  the  last  six  months,  therein  mentioning  the  count//  Forms 

or  city,  ylaccs,  streets,  and  numbers,  if  any']'  in  Actions 

Dated  this  day  of  ,  19     .  — 

To  tlie 

[Signature  of  person  sending  notice,'] 


(2.)  Notice  of  Sareties  (another  suggested  form). 

[Title  of  Court  and  cause  as  in  previous  for /ns.] 

Take  notice,  that  the  sureties  whom  I  propose  as  my  seciuity  for  the  due 
prosecution  of  an  action   of  replevin  against  the  above-named  C.    D.  in  his 
Majesty's  High  Court  of  Justice  are  [see  directions  as  in  last  form]. 
Dated  this  day  of  ,  19     . 

To  the  above-named  C.  D.  and  \ 

to  the  Eegistrar  of  the  said  >  [Signature  of  pjerson  sending  notice.] 

county  court.  ) 


(3.)  Affidavit  of  Justification. 

[Form  121  in  (,'.  C.  Rules,  1889.] 


[Title  of  Court  and  action,  as  ante.  No.  1.] 

I,  ,  of  ,  one  of  the  sureties  for  the  defendant  (5),  make  oath  and  Ord.  XXIX.; 

say,  that  I  am  a  housekeeper  [or  freeholder,  as  the  c((se  may  be],  residing  '•  2- 

[describing  pjarticularly  the  county  or  city,  the  street  or  place,  and  the  number  of  the 
house,  if  any],  that  I  am  worth  proj)erty  to  the  amount  of  £  [the  amount 

required  by  the  practice  of  the  Court]  over  and  above  what  will  pay  my  just  debts 
[if  security  in  any  other  action  or  for  any  other  purpose,  add,  and  every  other  sum 
for  which  I  am  now  security],  that  I  am  not  bail  or  security  in  any  other  action 
or  proceeding  or  for  any  other  person  [or  if  security  in  any  other  action  or  actions, 
add,  except  for  C.  D.,  at  the  suit  of  E.  F.,  in  the  Court  of  in  the  sum  of 

£  ,  for  O.  II.,  at  the  suit  of  /.  A".,  in  the  Court  of  in  the  sum  of 

£  ,  specifying  the  several  actions  ivith  the  Courts  in  ivhich  they  are  brought 

and  the  sums  in  ivhich  he  has  become  bound];  ,that  this  my  property,  to  the 
amount  of  the  said  sum  of  £  [and  if  security  in  any  other  action,  <fcc., 

over  and  above  all  other  sums  for  which  I  am  now  security  as  aforesaid],  con- 
sists of  [here  specify  the  nature  and  value  of  the  property  in  respject  of  ivhich  the 
depjonent  ptropjoses  to  become  bondsman  as  follows,  stock  in  trade  in  my  business 
of  carried  on  by  me  at  of  the  value  of  £  ,  of  good  book  debts 

owing  to  me  to  the  amount  of  £  ,  of  furniture  in  my  house  at  of  the 

value  of  £  of  a  freehold  [or  leasehold]  farm  of  the  value  of  £ 

situate  at  occujMed  by  or  of  a  dwelling-house  of  the  value  of  £ 

situate  at  occupied  by  or  of  other  property,  particularizing  each 

description  of  property,  ivith  the  value  thereof],  and  that  I  have  for  the  last  six 
months  resided  at  [describing  the  place  of  such  residence,  or  if  he  has  had 

more  than  one  residence  during  that  period,  state  in  the  same  manner  as  above 
directed]. 


(4.)  Notice  to  Distrainer  of  Goods  (or  Cattle)  intended  to  be  replevied. 

[Form  No.  243  in  C.  C.  Rides,  1889.] 

In  the  county  court  of  ,  holden  at  . 

Take  notice,  that  A.  B.  of,  &c.,  whose  goods  [or  cattle]  you  have  distrained, 
intends  to  replevy  the   same,   and  has  proposed  as  his  siu-eties  for  the  due 

{b)  The  prescribed  form  says  "  for  the  defendant,"  but  in  replevin  it  would  seem 
more  proper  to  say  "for  the  plaintiff  in  this  action  of  replevin." 

6G  (2) 
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Arp.  E.  s.  1. 

Forms 
IN  Actions. 


prosecution  of  an  action  of  replevin  against  you  in  the  Ihire  ^nention  the  Court 
ill  ivhirh  the  action  is  to  be  brou;/ht],  E.  F.  of,  &c.,  and  G.  11.  of,  &c.,  and  that  if 
you  have  any  valid  objection  to  make  to  the  proposed  sureties,  or  either  of 
them,  you  must  attend  at  [//nv  iii>^ert  place  of  office  •>/  Riyislrar],  on  the 
day  of  ,  19     ,  at  the  horn-  of  ,  when  the  bond  will  bo  submitted  to 

me  for  appi'oyal. 

J.  K,, 
Registrar  of  the  Court. 

Hours  of  attendance  at  the  office  of  the  Eegistrar  [  place  of  officel  from  ten  till 
four  o'clock  except  on  [//<  re  insert  the  day  on  luhich  the  office  will  be  closedl  ivhcn 
the  office  will  be  closed  at  one  o'clock. 


•Theilis- 
traiuer. 


(5.)  Bond  in  Replevin  where  Action  to  be  commenced  in  High  Court  of 

Justice. 

[Form  No.  244  in  C.  G.  Bales,  1889.] 

Know  all  men  by  these  presents,  that  we,  A.  B.  of,  &c.,  C.  D.  of,  &c.,  and 
E.  F.  of,  &c.,  are  held  and  firmly  bound  unto  (/.  //.  (*)  of,  &c.,  in  £  to 

bo  paid  to  the  said  G.  11.  or  his  certain  attorney,  executors,  administrators,  or 
assigns,  for  which  payment  to  be  made  wo  bind  ourselves  and  each  and  every 
of  us,  in  the  whole,  our  and  each  of  our  heirs,  executors,  and  administrators, 
jointly  and  severally,  firmly  by  these  presents. 

Sealed  with  our  seals,  and  dated  this  day  of  ,  one  thousand 

hundred  and 
I  approve  of  AVhereas  the  above-named  C.  D.  and  E.  F.,  at  the  request  of  the  said  A.  B., 

tliis  bond.  ^       Yia^Q  agreed  to  enter  into  the  above-written  obligation,  and  his  security  has 
(i,.s.)  Registrar,  been  approved  of  by  ,  the  Eegistrar  of  the  county  court  of  holden 

This  bond  does       ^t  ,  as  appears  by  his  allowance  in  the  margin  hereof ; 

Tamp'u)   "  Now  the  condition  of  this  obligation  is  such,  that  if  the  above-bounden  A.  B. 

do  and  shall  within  one  week  from  the  date  of  the  said  obligation  commence  an 
action  of  replevin  against  the  above-named  G.  11.  in  the  High  Court  of  Justice, 
for  taking  and  unjustly  detaining  of  certain  goods  and  chattels  of  the  said 
,  to  wit,  [Jierc  insert  the  description  of  the  goods  and  chattels'],  and 

prosecute  such  action  with  effect  and  without  delay,  and  unless  judgment  be 
obtained  thereon  by  default,  do  and  shall  prove  before  the  said  Court  of 
that  he  the  said  had  good  ground  for  believing  that  the  title  to  the  here- 

ditament in  respect  of  which  the  distress  was  made  was  in  question  [or,  that  the 
title  to  a  toll  was  in  question],  [or,  that  the  title  to  a  market  was  in  question], 
\_or,  that  the  title  to  a  fair  was  in  question],  [or,  that  the  title  to  a  franchise  was 
in  question],  [or,  that  the  alleged  rent  or  damage  in  respect  of  which  the 
distress  was  made  exceeded  twenty  pounds],  and  do  and  shall  also  make  return 
of  the  said  goods  and  chattels,  if  return  thereof  shall  be  awarded,  then  this 
obligation  shall  be  void  and  of  no  effect,  otherwise  shall  be  and  remain  in  full 

force. 

A.  B.  (l.s.) 
C.  D.  (L.s.) 
E.  F.  (L.s.) 
Signed,  sealed,  and  delivered  by  the  above  bounden  in  the  presence  of 
.51  &  52  Viet.  NoTE. — If  a  deposit  of  money  be  made,  the  memorandum,  thereof  should  follov) 

c.  43,  8. 109.  fj^^  terms  of  the  conditions  of  the  bond,  and  will  not  require  a  stamp. 


•The  dis- 
trainer. 


(6.)  Bond  in  Replevin  where  Action  to  be  commenced  in  County  Court. 

[Form  No.  245  in  C.  C.  Bides,  1889.] 

Know  all  men  by  these  presents,  that  we,  A.  B.  of,  &c.,  C.  D.  of,  &c.,  and 
E.  F.  of,  (fee,  are  held  and  lii'mly  bound  unto  G.  II.  (*)  of,  &c.,  in  £  to 


(c)  As  to  requirement  of  stamp,  see  note  {d),  post,  to  Form  (6). 
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be  paid  to  the  said  O.  IL,  or  his  certain  attorney,  executors,  administrators,  or    _^pp_  e_  g_  i_ 
assigns,  for  which  payment  to  be  made  we  bind  ourselves  andeach  and  every  of         Foejis 
us,  in  the  whole,  oui-  and  each  of  our  heirs,  executors,  and  administrators,  jointly     j^.  Actions. 
and  severally,  firmly  by  these  presents.  . 

Sealed  with  our  seals,  and  dated  this  day  of  ,  one  thousand  nine 

hundred  and 

Whereas  the  above-named  C.  D.  and  E.  l<\,  at  the  request  of  the  said^.  B.,  lapworeof 
have  agreed  to  enter  into  the  above-written  obligation,  and  this  security  has  °°  j_  ^^ 

been  approved  of  by  ,  the  Eegistrar  of  the  county  court  of  holden  (l.s.)  Eegistrar. 

at  ,  as  appears  by  his  allowance  in  the  margin  hereof :  not%equfrfa^ 

Now  the  condition  of  this  obligation  is  such,  that  if  the  above-bounden  A.  B.  stamp  {d). 
do  and  shall  within  one  month  "from  the  date  of  the  said  obligation  commence 
an  action  of  replevin  against  the  above-named  G.  H.  in  the  coiinty  coui't  of 
holden  at  for  taking  and  unjustly  detaining  of  certain  goods  and 

chattels  of  the  said  ,  to  wit  [here  insert  the  description  of  the  goods 

and  chattels'],  and  prosecute  such  action  with  effect  and  mthout  delay,  and  do 
and  shall  also  make  return  of  the  said  goods  and  chattels,  if  retm^n  thereof  shall 
be  awarded,  then  this  obligation  shall  be  void  and  of  no  effect,  otherwise  shall 
be  and  remain  in  full  force. 

A.  B.  (l.s.) 
C.  D.  (L.s.) 
E.  F.  (l.s.) 

Signed,  sealed,  and  delivered  by  the  above  bounden  in  the  presence  of 

Note. — If  a  deposit  of  money  he  made,  the  memorandum  thereof  should  folloiv 
the  terms  of  the  conditions  of  the  bond,  and  ivill  not  require  a  stamp. 


(7.)  Warrant  to  High  Bailiff  to  Replevy. 

[Form  No.  246  in  0.  G.  Bides,  1889.] 

In  the  county  court  of  holden  at  . 

Whereas  hath  given  security  as  well  to  commence  his  action  of  reple-^dn 

against  for  the  taking  and  unjustly  detaining  of  certain  goods  and  chattels 

lor  cattle]  of  the  said  that  is  to  say  ;  and  prosecute  such  action  with 

effect  and  without  delay,  as  also  to  retiu-n  the  said  goods  and  chattels  if  return 
thereof  shall  be  adjudged  by  law :  Now,  as  Eegistrar  of  the  said  county  court, 
and  by  virtue  of  the  provisions  of  the  County  Courts  Act,  1888,  I  hereby  autho- 
rise and  direct  you  without  delay  to  replevy  and  deliver  the  said  goods  and 
chattels  [or  cattle]  to  the  said  and  forthwith  to  return  to  me  this  warrant 

and  what  you  shall  have  done  under  the  same. 

Dated  the  day  of  ,  19     . 

Eegistrar  of  the  Court. 

To  the  High  Eailiff  of  the  Court. 

In  obedience  to  this  warrant,  I  have  replevied  and  caused  to  be  delivered  to 
the  within-named  the  within-mentioned  goods  and  chattels  [or  cattle]. 

Dated  this  day  of  ,  19     . 

^  High  LaiUff. 

{For  Judgment  for  Plaintiff  in  Bqilevin,  see  Form  34.) 

{d)  Note  by  Editor.— The  marginal  note  Ireland,''  while  the  corresponding  excmp- 

"This  bond  does  not  require  a  stamp,"  tions  of   the  repealed  Stamp  Act,   1870, 

has,  in  the  Annual  County  Court  Practice  exempted  replevin  bonds  given  ' '  to  sheriffs 

for  1902,  Vol.  I.,  at  p.  974  (as  in  many  and  other  persons"  generally.  Tliegeneral 

previous  editions),  been  replaced  by  the  imposition  of  duties  under  which  replevin 

marginal  uote,    "[This  bond,   under  the  bonds,  if  not  exempted,  come  (see  Sched.  I., 

StampAct,  1891,requiresastamp— Ed.]."  tit.   l]ond),   is  subject,    under  sect.   4,    to 

The  "  General  Exemptions  from  all  Stamp  exemptions  under  any  other  Act,  but  it 

Duties"  at  the  end  of  Schedide  I.  to  the  is  submitted  that  Form   245   under   the 

Stamp  Act,  1891,  exempts  replevin  bonds  County  Court  Rules,  1889,  is  not  an  ylct 

given  to  "  sheriffs  and  other  persons  in  within  the  meaning  of  such  4th  section. 
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App.  E.  s.  2. 

FOEMS 

IN  Actions. 


Sect.  2. — Proceedings  in  High  Court  of  Justice. 

(a)  Indorsement  of  Claims  on  Writ  of  Summons. 

E.  S.  C,  App.  A.,  Part  III.,  Sects.  II.,  III.,  IV. 

(1.)  Rent. 

Tlic  plaintiff's  claim  is  for  £  for  arrears  of  rent. 


(2.)  Use  and  Occupation. 

Tho  plaintiff's  claim  is  for  £  for  tlio  use  and  occupation  of  a  house. 


(3.)  Replevin. 
The  plaintiff's  claim  is  in  replevin  for  goods  wi'ongfully  distrained. 


(4.)  Distress. 
The  plaintiff's  claim  is  for  damages  for  improperly  distraining  (e). 


(5.)  Ejectment. 

The  plaintiff's  claim  is  to  recover  possession  of  a  house,  No.  in  _ 

Street,  [or  of  a  farm  called  Blackacre,']  situate  in  the  parish  of  ,  in  the 

county  of 

(6.)  To  establish  Title  and  recover  Rents. 

The  plaintiff's  claim  is  to  establish  his  title  to  \Jicre  dtscrihc  j^ropertu']  and  to 
recover  the  rents  thereof. 


(7.)  Fire  Insurance. 


I 


The  plaintiff's  claim  is  for  damages  for  breach  of  a  covenant  to  insure  a 
house. 


(8.)  Repair. 

The  plaintiff's  claim  is  for  damages  for  breach  of  contract  to  keep  a  house  in 


repair. 


(9.)  Farming. 

Tho  plaintiff's  claim  is  for  damages  for  breaches  of  covenants  contained  in  a 
lease  of  a  farm. 

{e)  To  this  Form  there  is  tho  following      the  distress  complained  of  he  -wrongful  or 

jjQ^.g  . excessive  or  iiTegular,   and  whether  the 

claim  be  for  damages  only,  or  for  double 
■'  This  form  shall  bo  sufficient  whether      value." 
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(10.)  Breach  of  Contract  to  Let  or  Take.  App.  E.  s.  2. 

The  plaintiff's  claim  is  for  damages  for  breach  of  contract  to  let  [or  Udce'}  a     ^"^°^^'f^^. 
house.  ^ 


IN  Actions. 


(11.)  Mesne  Profits,  &c. 


[Add  to  Indorsement  ivlierc  Claim  is  to  Lund  or  to  estahlish  Title  or  hoth.l 
And  for  mesne  profits. 

And  for  an  account  of  rents  or  arrears  of  rent. 
And  for  breach  of  coyenant  for  [repairs']. 


(b)  Pleadings. 

(1.)  Breach  of  Covenant  for  Repair  (R.  S.  C,  App.  C,  Sect.  V.,  No.  9). 

In  the  High  Court  of  Justice, 

Division.  19     .     B.     No.     . 

Writ  issued  ,19     . 

Between  A.  B.,  plaintiff, 
and 
C.  D.,  defendant. 

Statement  of  Claim. 

1 .  Bj'  a  repairing  covenant  contained  in  a  lease  under  seal  from  the  plaintiff 
to  the  defendant,  dated  the  Ist  of  January,  1876,  of  a  house  No.  401,  Piccadilly, 
for  seven  years  from  the  2oth  day  of  December,  1878,  the  defendant  covenanted 
to  keep  the  premises  in  such  repair  and  condition  as  therein  mentioned. 

2.  The  premises  were  during  the  term  out  of  such  repair  as  was  required  by 
the  covenant. 

3.  They  were  yielded  up  out  of  such  repair  at  the  expiration  of  the  term. 

4.  Particulars  of  dilapidations  were  delivered  to  the  defendant's  solicitor  on 
the  day  of  ,  19     ,  and  exceed  three  folios. 

The  plaintiff  claims  £ 

Place  of  trial,  (Signed) 

Delivered 


(2.)  Recovery  of  Land  and  Mesne  Profits  (R.  S.  C,  App.  C,  Sect.  7). 

The  plaintiff  is  entitled  to  the  possession  of  a  farm  and  premises  called  Church 
Farm,  in  the  parish  of  St.  James,  in  the  county  of  Surrey,  which  was  let  by  the 
plaintiff  to  the  defendant  for  the  term  of  three  years  from  the  29th  of  September, 
1883,  which  term  has  expired  [or  as  tenant  from  year  to  year  from  the  29th 
September,  1883,  which  said  tenancy  was  duly  determined  by  notice  to  quit 
expiiing  on  the  29th  September,  18     ]. 

The  plaintiff  claims  possession  and  50?.  for  mesne  profits. 

Place  of  trial,  Surrey. 

(Signed) 

Delivered 


(3.)  Unlawful,  Excessive,  and  Irregular  Distress. 

1 .  The  plaintiff  was  tenant  to  the  defendant  of  a  farm  and  premises  called 
Church  Farm  at  the  rent  of  lOOZ.  a  year  payable  quai'terly. 

2.  On  the  day  of  ,  19  ,  the  defendant  wrongfully  distrained  and 
sold  goods  of  the  plaintiff  to  the  value  of  300/.  for  pretended  arrears  of  the  said 
rent,  whereas  no  rent  was  due  to  the  defendant. 
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Atp.  E.  s.  2.        '^-  The  said  prctcndocl  arrears,  if  duo,  amounted  to  liji.  only. 

Forms  '^'  '^^^  ^^^^^  ?:oods  were  not  removed  to  a  public  auction-room  for  sale,  nor 

IN  Actions,     '^oi'g  ^tey  sold  for  the  best  price  which  could  have  boon  realized  for  the  same. 

The  plaintiff  claims  : 

Double  the  value  of  the  goods  so  sold, 
or,  in  the  alternative, 

200/.  for  excessive  distress  and  100?.  for  irregular  distress. 
Place  of  trial,  Shrewsbury. 


I 


(4.)  Recovery  of  Land  and  Mesne  Profits,  with  Counter-claim. 

In  the  High  Court  of  Justice, 

Division.  18     .     B.     No.     . 

Writ  issued  of  19     . 

Between  A.  B.,  plaintiff, 
and 
C.  D.,  defendant. 

Statement  of  Claim. 

1.  On  the  day  of  18  [or  19  ],  the  plaintiff  lot  to  the  defendant 
a  house.  No.  ,  Street,  in  ,  as  tenant  for  fourteen  years  at  the  yearly 
rent  of  £  ,  payable  quarterly,  by  a  lease  containing  a  covenant  not  to 
convert  the  said  house  into  a  shop,  with  a  proviso  for  re-entry  on  breach 
thereof,  the  tenancy  to  commence  on  the  day  of 

2.  The  defendant  has  converted  the  said  house  into  a  butcher's  shop,  and  the 
said  house  is  now  so  used. 

The  plaintiff  claims : 

1.  Possession  of  the  house. 

2.  £  for  mesne  profits  from  the  day  of 
The  plaintiff  proposes  that  this  action  should  be  tried  in 


In  the  High  Court  of  Justice, 

Division.  _  19     .     B.     No.     . 

Between  A.  B.,  plaintiff, 
and 
C.  D.,  defendant. 

The  Defence  and  Counter-daim  if  the  above-named  C.  D. 

1.  The  plaintiff,  A.  B.,  by  writing  dated  the  day  of  and  signed  by 
him,  granted  to  the  defendant  C.  D.  leave  to  convert  the  said  house  into  a 
butcher's  shop. 

2.  By  the  said  writing  the  plaintiff  further  agreed  to  repay  to  the  plaintiff 
one-half  the  cost  of  the  said  conversion,  and  also  to  extend  the  defendant's  lease 
for  a  further  jjeriod  of  seven  years. 

3.  By  way  of  counter-claim  the  defendant  claims  to  have  the  sum  of 
123/.  4s.  6«.,' being  one-half  the  said  cost,  repaid  to  him,  and  to  have  an  extended 
lease  granted  to  him  accordingly. 

For  Another  Case. 

The  plaintiff  has  given  no  notice  to  the  defendant,  in  pursiianco  of  the  14th 
section  of  the  Conveyancing  and  Law  of  Property  Act,  1881,  specifying  the 
breach  of  covenant  complained  of. 

The  Reply  of  the  r/aitdif  A.  B. 
The  plaintiff  joms  issue  upon  the  defendant's  defence  and  counter-claim. 
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IN  Actions. 


App.  E.  s.  2. 
(c)   Other  Forms.  Forms 

(1.)  Judgment  in  Default  of  Appearance  in  Action  for  Recovery  of  Land. 

{R.  S.  a,  App.  F.,  No.  3.) 
In  the  High.  Court  of  Justice, 

Division.  19     ,     B.     No.     . 

Between  A.  B..  plaintiff, 
and 
C.  D.  and  E.  F.,  defendants. 

of  19     . 

No  appearance  having  been  entered  to  the  writ  of  summons  herein,  it  is  this 
day  adjudged  that  the  plaintiff  recover  possession  of  the  land  in  the  said  writ 
mentioned. 


(2.)  Praecipe  for  Writ  of  Possession. 

{B.  S.  a,  App.  G.,  No.  7.) 

In  the  High.  Court  of  Justice, 

Division.  19     .     B.     No.     . 

Between  ^1.  B.,  i^laintiff, 
and 
C.  D.  and  others,  defendants. 
Seal  a  writ  of  possession  dii-ected  to  the  sheriff  of  to  deliver  possession 

to  A.  B.  of 
Judgment  dated  day  of 


(3.)  Writ  of  Possession. 

{R.  S.  C,  App.  H.,  No.  8.) 


In  the  High.  Coui-t  of  Justice, 

Division.  19     .     B.     No.     . 

Between  A.  B.,  plaintiff, 
and 
C.  D,  and  others,  defendants. 
Edward,  to  the  Sheriff  of  ,  greeting :  Whereas  lately  in  our  Iligli 

Court  of  Justice,  by  a  judgment  of  the  division  of  the  same  Court,  A.  B. 

recovered  [or  E.  F.  was  ordered  to  deliver  to  A.  B.']  posses.sion  of  all  that 
with  the  appurtenances  in  your  bailiwick :  Therefore  we  command  you  that  you 
omit  not  by  reason  of  any  liberty  of  yoiu'  county,  but  that  you  enter  the  same 
and  without  delay  you  cause  the  said  A .  B.  to  have  possession  of  the  said  land 
and  premises  with  the  appurtenances ;  and  in  what  manner  you  have  executed 
this  our  writ  make  appear  to  the  judges  of  the  division  of  our  High  Coiu't 

of  Justice  immediately  after  the  execution  thereof,  and  have  you  there  then 
this  writ.     Witness,  &c. 


(4.)  Writ  of  Second  Deliverance  (/). 

Edward,  by  the  grace  of  God  of  the  United  Kingdom  of  Great  Britain  and 
Ireland  King,  Defender  of  the  Faith,  To  the  Sheriff  of  greeting :  H 

A.  B.  shall  make  you  secure  of  prosecuting  his  claim,  and  also  of  returning  the 
[cattle,  goods,  and  chattels,  &c.]  which  were  lately  adjudged  to  C.  D.  in  our 
High  Court  of  Justice  on  account  of  the  default  of  the  said  ^.  7^.,  if  a  return 
thereof  shall  be  adjudged:  We  command  you  that  if  by  virtue  of  our  writ  of 

(/)  This  and  the  two  following'  forms  are  not  in  the  Rules  of  the  Supreme  Court. 
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Arp.  E.  8.  2.    I'otorno  habenclo  to  you  thereupon  before  directed,  you  have  caused  the  paid 

Forms  [cattle,  &c.]  to  ho  returned  to  tlie  said  C.  />.,  then  tliat  you  cause  them  to  bo 

IN  AcTioxs.     ro-dclivered  to  the  said  A.  B.,  and  put  by  gaf2;es  and  safe  pledges  the  said  C.  1)., 

that  ho  be  before  our  said  High  Court  of  Justice,  at  Wt'stminster,  on  [the  return 

(/<(//  of  the  irn't],  to  answer  the  said  A.  B.  in  an  action  of  re])levin  for  the  taking 
and  unjustly  detaining  the  [cattle,  goods  and  chattels]  aforesaid,  and  have  you 
there  the  names  of  the  jilcdges  and  this  writ  :  Witness  ourself  at  Westminster, 
the  day  of  ,  in  the  year  of  our  reign. 


(5.)  Retiu'n  to  Writ  of  Second  Deliverance. 

By  virtue  of  this  writ  to  me  directed,  I  have  caused  to  be  delivered  to  the 
within-named  A.  r>.  his  [cattle,  goods  and  chattels]  within  mentioned,  as  I 
am  within  commanded.     The  pledges  within  mentioned  are  ,  and 

The  answer  of  ,  esq.,  sheriff. 


(6.)  The  like,  where  only  Part  of  the  Goods,  &c.  could  be  delivered. 

By  virtue  of  this  writ  to  me  directed,  I  have  caused  to  be  delivered  to  the 
within-named  A.  B.  \_(lescrihe  the  goods  re-dc]ivered'\,  j^art  of  the  [cattle,  goods 
and  chattels]  within  mentioned,  being  all  of  the  said  [cattle,  goods  and 
chattels]  which  are  to  be  found  in  my  bailiwick.  The  pledges  within  mentioned 
are  and 

The  answer  of  ,  esq.,  sheriff. 


Sect.  3. — Proceedings  in  the  County  Court. 

(a)  Proceedings  in  Replemn. 

(1.)  Particulars  of  the  Goods  distrained,  requii-ed  on  entering  a  Plaint  or 

Replevin. 

No.  of  plaint  {when  hnown). 
In  the  county  court  of  holden  at 

Between  A.  B.,  plaintiff, 
and 
C.  D.  and  R.  S.,  defendants. 
The  following  arc  the  particulars  of  the  [cattle,  or  goods  and  chattels,  &c.] 
taken  under  a  distress  for  alleged  arrears  of  rent  by  (J.  J),  [and  B.  S.,  as  his 
bailiff]  at  in  county  of  ,  and  within  the  district  and  jurisdic- 

tion of  this   Court,  and  with  respect  to  which  I  [or  the  said  A.  B.  doth]  now 
enter  my  jilaint  in  replevin  in  the  said  Court  and  claim  the  sum  of  pounds 

shillings   damages  for  their  detention  against  sru-eties  and  pledges, 
until,  &c. 

\_IIere  enumerate  the  cattle,  c&c,  intended  to  he  replevied,'] 
Dated  this  day  of  ,  19     . 

\_Si(jnuture  of  plaintiff  or  his  solicitor.] 
The  plaint  notes  are  prepared  and  kept ) 
printed  in  the  registrar's  office.  j 


(2.)  Judgment  for  Plaintiff  in  Replevin  for  Rent. 

\_Tifle  of  court  and  cause  as  ante,  No.  1.] 

Upon  hearing  this  action  at  a  Court  holden  this  day,  it  is  this  day  adjudged 
that  the  plaintiff  do  recover  against  the  defendant  the  sum  of  £  for 


FoKMS— Eeplevin  removed  into  High  Court.  1051 

damages  for  the  taking  of  tlie  plaintiff's  goods  and  chattels  [or  cattle,  staUnrj  the    App.  E.  s.  3. 
farticalars  thereof^  and  £         for  costs  amounting  together  to  the  sum  of  £         .         Foems 

And  it  is  ordered  that  the  defendant  do  i^ay  the  same  to  the  registrar  of  the     in  Actions. 
Court  on  the  day  of  ,  19     .  " 

Given  under  the  seal  of  the  Court  this  day  of  ,19     . 

By  the  Court, 

/.  K., 
Eegistrar  of  the  Court. 
Hours  of  attendance, 


(3.)  Judgment  for  Defendant  in  Replevin  for  Rent  {<j). 

Upon  hearing  this  action  at  a  Court  holden  this  day,  it  is  adjudged  that  the 
plaintilf  do  return  to  the  defendant  the  goods  and  chattels  \_or  cattle,  stating  the 
particnht7's  thereof  1,  and  pay  to  the  registrar  of  the  Court  forthwith  [^or  on  the 
day  of  ]  the  sum  of  £  for  costs  of  suit.     [Or,  it  is  adjudged 

that  the  amount  due  for  rent  in  arroar  from  the  plaintiff  to  the  defendant  is 
£  ,  and  that  the  goods  and  chattels  [_or  cattle]  were  of  the  value  of 

£  ;  and  that  the  plaintiff  do  forthwith  [or  on  the  day  of  ] 

pay  to  the  registrar  of  the  Court,  at  his  office,  the  said  sum  of  £  ,  and 

also  the  sum  of  £  for  costs  of  suit.] 


(b)  Forms  in  Action  of  Bepkvin  removed  from  the  Count  ij  Court  into 

the  High  Court. 

(1.)  Affidavit  for  Certiorari. 

In  the  High  Court  of  Justice  {h). 

I,  C.  D.,  oi  ,  in  the  county  of  [trade  or  addition'],  make  oath  and 

say  as  follows  : — 

1 .  On  the  day  of  [instant  or  last]  I  was  served  with  a  summons 
issued  out  of  the  county  court  of  ,  holden  at  ,  with  particulars  of 
demand  thereto  annexed:  and  the  paper  writing  hereto  annexed,  marked  A,  is 
a  true  cojDy  of  the  said  particulars  of  demand  (j). 

2.  I  am  the  defendant  named  in  the  said  summons  and  particulars. 

3.  I  have  good  ground  for  believing,  and  do  verily  believe,  that  the  rent  [or 
"  damage  "]  iu  respect  of  which  the  distress  mentioned  in  the  said  summons  and 
particulars  was  made  exceeded  twentj"^  pounds. 

4.  [Here  state  the  facts,  showing  the  ground  of  belief  ahore  mentioned,  ex.  gr. ;] 
The  plaintiff  A.  B.,va.  the  said  summons  and  particulars  named,  for  quarters 
of  a  year  next  before  and  ending  on  the  day  of  last,  held  a  certain 
[dwelling-house  or  farm,  lands]  and  premises,  situate  at  ,  in  the  parish  of 

in  the  county  of  ,  wherein  the  said  distress  was  taken,  as  my  tenant 

at  the  annual  rent  of  poimds,  payable  [quarterly  on  the  usual  quarter 

days,  or  as  the  case  mag  he],  of  which  rent  the  sum  of  pounds,  for  [two] 

quarters  ending  on  the  day  of  last,  became  and  was  due  to  me  from 

the  said  A.  B.,  and  [the  sum  of  £  ,  parcel  thereof  (the  residue  having 

been  paid)]  continued  in  arrear  and  unpaid  at  the  time  of  the  making  of  the 
said  distress  [or  state  facts  showing  that  the  ''damage  done"  exceeded  twenty 
pounds']. 

5.  I  am  desirous  of  having  the  said  action  removed  by  certiorari  from  the 
county  court  of  holden  at  ,  into  His  Majesty's  High  Court  of 

(y)  This  form  is  No.  217  in  schedule  to  (/')  Not  to  be  entitled  in  any  cause. 

Coimty  Court  Rules,  1SS9.  (0  Let  A.  and  B.  be  marked  as  exhibits. 
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App.  E.  s.  3.    Justico  :  Aud  I  am  ready  and  williuj?  to  give  such  security  as  is  required  by  tte 

Forms         statute  in  sucli  case  uaade  and  in-ovidod, 
IN  Actions.  C.  D. 


S-ff-orn,  &c. 


(2.)  The  like,  when  some  Title  is  in  Question. 

[^Commence  as  ante,  No.  1,  to  the  end  of  the  second  pa7'a(jr(i2>h,'] 

3.  //ere  state  the  facts  specially,  shounng  that  the  title  of  some  particrdar  here- 
ditament, toll,  market,  fair  or  franchise  is  in  question.'] 

4.  I  have  good  ground  for  believing,  and  do  verily  believe,  that  the  title  to 
the  said  was  and  is  in  question. 

I  am  desirous  [&c.  as  in  last  for m^. 

C.I). 
Sworn,  &c. 


(3.)  Judge's  Order  for  a  Certiorari  to  remove  an  Action  of  Replevin  (A). 

Upon  reading  the  affidavit  of  ,  I  do  order  that  a  writ  of  certiorari  do 

issue  to  remove  an  action  of  replevin  between  A.  B.  and  C.  D.,  with  all  things 
touching  the  same,  from  the  county  court  of  ,  holdcn  at  ,  into  Ills 

Majesty's  High  Coiu-t  of  Justice,  on  the  said  ('.  1).  giving  security  as  provided 
for 'by  the  19  &  20  Vict.  c.  108,  s.  67. 

Dated  the  day  of  ,  19     . 

[Jitd<je^s  sir/nature,'] 


I  approve  of  this 
bond. 

W.  B., 
Master. 


(4.)  Bond  on  Removal. 

[Form  of  hond  bi/  the  defendant  and  two  sureties  in  a  penalty  not  exceeding 
\b()l.{l),  as  ante,  Sect.  1,  No.  6,  p.  ,  to  the  date  inclusive :  Wuereas  an  action 

of  replevin  was  on  the  day  of  ,  IS     ,  commenced  in  the  county  coiu't 

of  ,  holden  at  ,  wherein  A.  B.  was  plaintiff  and  the  above-bounden 

C.  D.  was  defendant :  And  whereas  the  Honourable  Sir  ,  Knight,  one 

of  the  judges  of  Ilis  Majesty's  High  Court  of  Justice  [or,  "And  whereas 
His  Majesty's  High  Court  of  Justice  "],  on  the  application  of  the  said  C,  D., 
did,  on  the  day  of  ,  19     ,  order  that  [_rccite  order  for  certiorari  in 

the  x>ast  tense,  ex.  </?■.]  "a  writ  of  certiorari  should  issue  to  remove  the  said 
action  of  replevin  between  the  said  A.  B.  and  C.  />.,  with  all  things  touching  the 
same,  from  the  said  county  court  of  ,  holden  at  ,  into  His  Majesty's 

High  Court  of  Justice,  on  the  said  C.  D.  giving  security  as  provided  for  by  the 
19  &  20  Yict.  c.  108,  s.  67  "  ;  And  whereas  the  above-named  E.  F.  and  Cf.  II. , 
at  the  request  of  the  said  C.  D.,  have  agreed  to  enter  into  the  above-wiitten 
obligation  as  his  sureties :  Now  the  condition  of  this  obligation  is  such,  that 
if  the  above-bouiulcn  C.  I),  do  defend  the  said  action  in  His  Majesty's  High 
Court  of  Justice,  with  effect  (»/)  ;  And  unless  the  said  A.  B.  shall  discontinue  or 
shall  not  prosecute  such  action  or  become  nonsuit  therein  if  the  said  C.  D.  do 
pro^■e  before  the  said  High  Court  that  the  said  C.  D.  had  good  ground  for 
beheving  either  that  the  title  to  some  corporeal  or  incorporeal  hereditament,  or  to 
some  toll,  market,  fail'  or  franchise  was  in  question,  or  that  the  rent  or  damage  in 
respect  of  which  the  distress  in  this  behalf  was  taken,  exceeded  twenty  pounds, 
then  this  obligation  shall  be  void  and  of  no  effect,  otherwise  shall  be  and 
remain  in  full  force. 

Signed,  sealed  and  delivered  by  \  (J.  D. 

t.ViA    nlinvfi-Vinnnrlfin    in     the  \  Fj.  F, 

)  O.  H. 


the   above-boimden 
presence  of 


[Seal.) 
[Seal.) 

(Seal.) 


(/,)  The  order  need  not  be  entitled  in 
any  division  or  cause.  The  application  is 
usually  made  to  a  Judge  at  Chambers : 
I]ourn  V.  Jivans,  3  Exch.  Ill ;  G  D.  &  L. 
193.  But  sometimes  it  may  be  made  to 
the  Court.  The  form  of  a  rule  of  Court 
agrees  in  substance  with  the  above  order. 


(/)  The  amount  of  the  penalty  not  ex- 
ceeding 150/.  must  be  fixed  by  one  of  the 
masters,  pursuant  to  sect.  137  of  the 
County  Courts  Act,  1888. 

(in)  I.e.,  with  success  :  TummonsY.  Ogle, 
6E.  &B.  .571. 
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(5.)  Memorandum  of  Deposit  in  lieu  of  a  Bond  on  Removal.  ix  Actions. 


ME^kioiiAXDiJir  made  on  the  day  of  ,  19     :  Wuereas  au  action  of 

replevin  was  on  the  day  of  ,  19     ,  commenced  in  the  county  court 

of  ,  holden  at  ,  wherein  A,  B.  was  plaintiff  and  C  D.  was  defendant, 

AiSTD  WHEREAS  the  Honourable  Sir  ,  Knight,  one  of  the  judges  of 

His  Majesty's  High  Coui't  of  Justice,  [or,  "  And  whereas  His  Majesty's  High 
Court  of  Justice  "],  on  the  application  of  the  said  C.  D.,  did  on  the 
day  of  ,  order  that  [_recite  order  for  certiorari  in  ixist  tense,  ex.  gr."]  "  a 

writ  of  certiorari  should  issue  to  remove  the  said  action  of  replevin  between 
the  said  A.  B.  and  (7.  D.,  with  all  things  touching  the  same,  from  the  said 
county  court  of  ,  holden  at  ,  into  His  Majesty's  High  Court  of 

Justice,  on  the  said  C.  I),  giving  security  as  provided  for  by  the  County  Courts 
Act,  1888,  s.  137":  And  whereas  the  said  C.  D.  has  this  day  deposited  with  I  approve  of  tMs 

,  esq.,  one  of  the  masters  of  the  Division  of  the  said  High  memorandum. 

Court  of   Justice,  the  sum  of  £  sterling  (being  the  amount  fixed  by  'Master, 

the  said  master  pursuant  to  the  said  Act) :  Now  the  coxditiox  of  the  said 
deposit  is  such,  that  if  the  said  C.  D.  do  defend  the  said  action  in  His  Majesty's 
High  Court  of  Justice  with  effect;  and  unless  the  said  A.  B.  shall  discontinue 
or  shall  not  pi'osecute  such  action,  or  become  nonsuit  therein,  if  the  said  C.  D. 
do  prove  before  the  Division  of  the  said  High  Court  of  Justice  that  the 

said  C  D.  had  good  ground  for  believing  either  that  the  title  to  some  corporeal 
or  incorporeal  hereditament,  or  to  some  toll,  market,  fair  or  fi-anchise,  was  in 
question,  or  that  the  rent  or  damage  in  respect  of  which  the  distress  in  this 
behalf  was  taken  exceeded  twenty  pounds,  then  the  said  deposit  shall  be  void, 
and  returned  to  the  said  C.  D. ;  otherwise  the  same  shall  be  appUed  and  disposed 
of  according  to  law. 

(Signed)        C.  D., 
[or 
a  D.,  by  G.  II.,  his  attorney]. 


(6.)  Writ  of  Certiorari  to  remove  Action  of  Replevin. 

Edward,  by  the  grace  of  God  of  the  United  Kingdom  of  Great  Britain  and 
Ireland  King,  Defender  of  the  Faith,  To  the  judge  of  the  county  court  , 

holden  at  ,  greeting  :  We  being  wilHng  for  certain  causes  to  be  certified  of 

a  plaint  levied  in  our  Court  before  you  against  G.  D.  at  the  suit  of  A.  B.  in  an 
action  of  replevin,  command  you  that  you  send  to  our  High  Court  of  Justice  at 
Westminster,  on  ,  the  plaint  aforesaid  with  all  things  touching  the  same, 

as  fully  and  entirely  as  it  remains  in  our  Court  before  you,  by  whatsoever  names 
the  parties  may  be  called  therein,  together  with  this  writ,  that  we  may  further 
cause  to  be  done  thereupon  what  of  right  we  shall  sec  fit  to  be  done.  Witness 
[_name  of  Lord  Chancellor]  {»)  at  Westminster,  the  day  of  ,  in  the 

year  of  our  Lord,  19     . 

(Tnddrsemenf.) 

"By  order  of  Mr.  [Justice  or  Baron]  dated  the  day  of  ,19      "  ; 

or  "  By  rule  of  Court,  dated  the  day  of  ,  19     ." 

Add  solicitor's  name  and  address. 

{„)  See  U.S.  C,  Oid.  II.,  r.  8. 
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(7.)  Return  of  County  Court  Judge  to  Certiorari. 

{Indorsement  un  the  Writ.) 

The  execution  of  this  writ  appears  in  tlie  schedulo  hereunto  annexed. 

The  answer  of  ,  esq.,  judge  of  the  county- 

court  within  mentioned. 

[Annex  a  Schedule  written  on  Farchme)d  as  follows :"] 

1  ,  esq.,  the  judge  of  the  county  court  of  ,  holdcn  at  ,  in  the 

said  county,  do  most  humbly  certify  to  our  sovereign  lord  the  King,  that  at  tho 
date  and  suing  forth  of  the  writ  of  our  said  lord  the  King  to  mo  directed  and 
to  this  schedule  annexed  (to  wit)  on  [teste  of  writ  of  certiorari]  A.  11.  in 

the  said  writ  named,  entered  in  the  office  of  the  registrar  of  the  said  county 
court  at  ,  aforesaid,  a  plaint  in  writing  against  0.  T).  in  the  said  writ  also 

named,  for  taking  and  unjustly  detaining  certain  goods  [and  cattle]  of  the  said 
A.  Ji. :  And  that  afterwards,  on  ,  a  summons  on  the  said  plaint  was  issued 

imder  the  seal  of  the  said  Court,  according  to  the  form  of  the  statutes  in  that 
hehalf,  whereby  the  said  C.  D.  was  summoned  to  appear  at  the  said  Court  to  be 
holden  at  ,  in  aforesaid,  on  ,  to  answer  the  said  A.  B.  to  a 

claim,  the  particulars  of  which  were  thereunto  annexed,  and  are  as  follows  : — 
"  In  the  county  court  of  [&c.  co}^!/  of  ixirticulars'].'"  And  this  is  the  tenor  and 
record  of  the  process  of  the  said  plaint,  with  all  things  touching  the  same,  as  it 
remains  before  me. 


(8.)  Notice  of  filing  Certiorari,  and  Demand  of  Statement  of  Claim. 

In  the  High  Court  of  Justice. 

Between  A.  B.,  plaintiff, 
and 
C.  D.,  defendant. 
The  defendant  having  sued  out  of  this  honourable  Court  a  writ  of  certiorari 
directed  to  the  judge  of  the  county  coiu't  of  ,  holden  at  ,  for  removing 

the  above  cause  out  of  the  said  county  court  into  this  Court,  returnable  on 
the  day  of  last  past,  I  do  hereby  give  you  notice,  that  the  defendant 

has  filed  the  said  writ,  and  the  return  thereto,  with  the  proi^er  officer  of  this 
Court,  and  has  entered  his  appearance  in  the  said  action  in  this  Court :  And  the 
plaintiff  is  hereby  requii-ed  to  declare  in  the  said  action  in  four  days,  otherwise 
a  judgment  of  non  pros,  will  be  signed  against  him. 
Dated  this  day  of  ,  19     . 

Yours,  &c. 
O.  II.  of 

Defendant's  [solicitor  or  agent]. 
To  Mr.  E.  F.,  the  plaintiff's  | 
[solicitor  or  agent].  j 
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(c)  Forms  in  Actions  for  the  Recovery  of  Small  Tenements  in  the         in  Actions. 
County  Courts. 

(1.)  Summons  for  Recovery  of  Possession  against  a  Tenant  or  other 
Person  holding  over(o). 

In  the  county  court  of  liolclen  at  .  No  of.  Plaint. 

(,SV«/.) 
Between  ^4.  B.,  plaintiff, 

\_Addre8s,  Descriptioii], 
and 
C.  T).,  defendant, 

[_Address,  Description'], 

*  [Issued  "by  leaye  of  tlie  Court  "  or  "  by  leave  of  the  registrar."]  •insert  this 

'-  -^  ''  >-^  -1  -w-heu  necessary. 

You  are  hereby  summoned  to  appear  at  a  county  court  to  be  holden  at  ^^''^-  ^  •'  ^'-  ^• 

on  the  day  of  ,  19     ,  at  the  hour  of  in  the        noon,  to  answer 

the  plaintiff,  wherefore  you  neglect  or  refuse  to  deliver  up  to  him  possession  of 
a  certain  [messuage,  with  appurtenances,  or  part  of  a  house,  &c.,  or,  as  the  case 
may  he,]  situate  at 

And  take  notice,  that  the  plaintiff  claims  of  you  for  rent  [or  mesne  profits] 
[or  for  rent  and  mesne  profits]  the  sum  of  for  a  period  from  the  day 

of  ,  19     ,  to  the  day  of  ,  19     . 

And  further  take  notice,  if  you  do  not  appear  at  the  said  Court,  and  show 
cause  why  you  do  not  deliver  up  possession  as  aforesaid,  the  Court  may  order 
that  possession  of  the  said  premises  be  given  by  j^ou  to  the  plaintiff  forthwith, 
or  on  or  before  such  day  as  it  shall  name,  and  that  if  such  order  be  made  and  be 
not  obeyed  a  warrant  may  issue  to  give  possession  to  the  plaintiff. 

Dated  the  day  of  ,19. 

Eegistrar  of  the  Court. 

To  the  defendant. 

£    s.     d. 

Costs  of  this  summons 

Claim  for 

At  hottom  of  Summons. 

Take  Notice.— If  the  plaintiff  in  this  action  be  not  your  immediate  landlord,  5i  &  52  V^ct. 
YOU  MUST  upon  your  being  served  with  this  summons,  or  it'  this  summons  shall  <=•>''• 
come  to  your  knowledge," forthwith  give  n^otice  thereof  to  your  immediate 
LANDLORD,  and  if  you  do  NOT  give  such  notice  you  will  be  liable,  under 
section  140  of  the  County  Courts  Act,  1888,  to  forfeit  to  your  immediate  land- 
lord THREE  years'  RACK-RENT  of  the  premises  held  by  you  of  him,  in  respect  of 
which  the  summons  shall  have  issued. 


(2.)  Summons  for  Recovery  of  Possession  of  a  Tenement  for  Non- 
payment of  Rent(i')- 

\_Tith  of  Court  and  action,  as  alove,  No.  1.] 

You  are  hereby  summoned  to  appear  at  a  Court  to  be  holden  at  on  the  Ord.  V.,  r.  3. 

day  of  ,  19     ,  at  the  hour  of  in  the  noon,  to  answer  the 

plaintiff  why  possession  of  a  certain  ,  situate  at  ,  should  not  bo  given 

up  to  the  plaintiff,  by  reason  of  the  rent  payable  in  respect  thereof  by  you  bemg 

(o)  This  is  Form  No.  210  in  schedule  to  {p)  Tliis  is  Form  No.  211  in  schedule  to 

Covmty  Court  Rules,  1889.  County  Coiirt  Rules,  1889. 
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Arp.  E.  s.  3.    half  a  year  in  arrcai-,  aiul  tlio  plaintiff  having  right  by  kiw  to  rc-cntor  for  tho 

Forms         nonpayment  thereof. 
IN  Actions.         If  you  shall  paj-  to  tho  registrar  tho  rent  in  arroar,  and  the  costs  of  this 

action,  as  stated  at  tho  foot  of  tho  summons,  five  clear  days  before  the  day  you 

aro  re([uired  to  ajipear  to  this  summons,  this  action  will  cease. 

And  take  notice,  that  if  you  do  not  pay  such  rent  in  arrear  and  costs,  or 
appear  at  the  said  Coiirt,  and  show  cause  why  possession  of  the  said  should 

not  be  recovered  against   you,   you  may  bo  ordered    by  tho  Court    to  give 
possession  of   such  premises  to  tho  plaintiff,  and  that   if  such  order  be  not 
obeyed  a  warrant  may  issue  to  give  possession  to  the  plaintiff. 
Dated  this  day  of  ,  19     . 

Registrar  of  this  Court. 

£    s.     (1. 
Costs  of  this  summons 

At  bottom  of  SxmmoHS. 
51  &  52  Vict.  Take  notice  [as  in  No.  1,  ante]. 

c.  43,  s.  no. 


(3.)  Order  for  Recovery  of  Possession  of  Tenement  for  Nonpayment  of 

Rent  {q). 

Ord.  v.,  r.  3.  Upon  the  hearing  of  this  action  at  a  Court  holdon  this  day,  it  is  ordered  that 

the  defendant  do  give  to  the  plaintiff  possession  of  a  certain  situate  at 

on  or  before  the  day  of  ,  19     ,  unless  tho  rent  in  arrear  for 

the  said  ])rcmiscs,  amounting  to  £  ,  and  the  costs  of  this  action  be  paid 

into  Court  before  such  day  of  ,  19     . 

And  it  is  adjudged  that  the  plaintiff  do  recover  against  the  defendant  the  sum 
of  £  for  costs  of  this  action. 

And  it  is  ordered  that  the  defendant  do  pay  the  same  to  the  registrar  of  this 
Court  on  or  before  the  day  of  ,  19     . 

To  the  defendant. 

Take  Notice. — That  if  you  do  not  pay  tho  said  rent  and  costs,  or  give  such 
possession,  a  warrant  may  issue  requiring  the  bailiff  of  the  Court  to  give  posses- 
sion of  the  said  to  the  plaintiff,  and  to  levy  the  sum  of  £  above 
mentioned,  together  with  fui'ther  costs. 

IIoui's  of  attendance,  &c. 


(4.)  Order  for  Recovery  of  Possession  of  Tenement  against  Person 
holding  over(?). 

Ord.  V.  r.  3.  Upon  the  hearing  of  this  action  at  a  Court  holden  this  day,  it  is  ordered  that 

the  defendant  do  give  to  the  plaintiff  ])ossession  of  a  certain  house  [or  messuages 
with  appurtenances,  or  part  of  certain  house,  or,  as  the  case  may  hel,  situate  at 
forthwith  [or  on  the  day  of  ],  and  it  is  adjudged  that  the  plaintiff 

do  recover  against  the  defendant  the  sum  of  £  for  rent  ["r  mesne  profits] 

[or  for  rent  and  mesne  profits]  and  £  costs. 

And  it  is  order(;d,  that  the  defendant  do  pay  to  the  Registrar  of  the  Court  tho 
sum  [or  siuns]  above  mentioned  on  or  before  the  day  of  ,  19     . 

To  the  defendant. 

Take  Notice. — That  if    you  do  not  give   such  possession  a  warrant  may 
issue  requiring  tho  bailiff  of  the  Court  to  give  possession  of  the  said 
to  the  plaintiff,  and  to  levy  the  sum  of  £  above  mentioned,  together  with 

fiirther  costs. 

{q)  This  is  Form  No.  212  in  schedule  to  (*■)  This  is  Form  No.  213  in  schedide  to 

County  Coiui;  Rnles,  18S9.  County  Coin-t  Rules,  1889. 
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(5.)  Warrant  for  Recovery  of  Possession  of  Tenement  (s). 


App.  E.  s.  ?. 
FoEirs. 


Whereas  at  a  Court  holden  at  on  the  day  of  ,  19     ,  it  was  OrJ.  v.,  r.  3. 

ordered  by  the  Court,  that  the  defendant  should  give  the  plaintiff  possession  of 
a  certain  [as  in  siunmous']  situate  at  land  tliat  the  Plaintijf  should  recover 

against  the  Defendant']  the  sum  of  £  for  rent  [or  mesne  profits]  [or  rent  and 

mesne  profits]  and  costs : 

And  whereas  the  defendant  has  not  obeyed  the  said  order : 

These  are  therefore  to  authorise  and  require  you  to  forthwith  give  possession 
of  the  said  hereinbefore-mentioned  premises  to  the  plaintiff : 

And  these  are  therefore  further  to  require  and  order  you  forthwith  to  make 
and  levy  by  distress  and  sale  of  the  goods  and  chattels  of  the  defendant,  where- 
soever they  may  be  found  within  the  district  of  this  Cou.t  (excepting  the  wear- 
ing apparel  and  bedding  of  the  defendant  or  his  famUy,  and  the  tools  and 
implements  of  his  trade,  if  any,  to  the  value  of  five  pounds),  the  said  sum,  and 
the  costs  of  this  warrant  and  execution  ;  and  also  to  seize  and  lake  any  money 
or  bank-notes  (whether  of  the  Bank  of  England  or  any  other  bank),  and  any 
cheques,  bills  of  exchange,  promissory  notes,  bonds,  specialties,  or  securities 
for  money,  of  the  defendant  which  may  be  there  found,  or  such  part  or  so  much 
thereof  as  may  be  sufficient  to  satisfy  this  execution  and  the  costs  of  making 
and  executing  the  same  and  to  pay  the  amount  so  levied  to  Ihe  Registrar  of  this 
Court,  and  make  return  of  what  you  have  done  under  this  warrant  immediately 
upon  the  execution  thereof. 

Given  under  the  seal  of  the  Court,  this  day  of  ,  19     . 

By  the  Court 


To  the  high  bailiff  of  the  said  Court. 


Rent  [or  mesne  profits],  [or  rent 
and  mesne  profits]  . 

Costs 

Poundage  for  issuing  this  warrant 


Total  amount  to  be  levied  . 


Registrar  of  the  Coui't. 
d. 


Notice. — The  goods  and  chattels  are  not  to  be  sold  until  after  the  end  of  five 
days  next  following  the  day  on  which  they  were  seized,  unless  they  be  of  a 
perishable  nature,  or  at  the  request  of  the  said  defendant. 

Application  was  made  to  the  registrar  for  this  warrant  at  minutes  past 

the  hour  of  ,  in  the  noon  of  the  day  of  ,  19     . 


(d)  Form  of  Summons  vi  Ejectment. 
Summons  in  Action  for  Recovery  of  Land  (Ejectment)  (0- 

[Title  of  Court  as  ahove,  p.  1050.] 

You  the  above-named  defendants,  and  all  persons  entitled  to  defend  the  pos-  Ord.  V.,r.  3. 
session  of  the  property  described  in  the  statement  hereunto  annexed,  sitiuited 
in  the  parish  within   the  district  of  this  Court,  to  the  possession  whereof  the 
above-named  plaintiffs,  some  or  one  of  them,  claim  to  be  [or  to  have  been  on 
and  since  the  day  of  19     ]  entitled,  and  to  eject  all  other  persons 

therefrom,  are  hereby  summoned  to  appear  at  a  county  court  to  bo  holden 
at  on  the  day  of  ,19       ,  at  the  hour  of  in  the  forenoon 

to  defend  the  said  property,  or  such  part  thereof  as  you  may  be  advised. 

(s)  This  is  Form  No.  214  in  schedule  to  (0  This  is  Form  No.  215  iu  schedule  to 

CoTmty  Court  Rides,  1889.  County  Court  Rules,  1889. 
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App.  E.  s.  3.        And  tako  notice  that  unless  you  appear  judgment  maj-  Le  given,  and  you 
Forms  turned  out  of  possession. 

— Dated  the  day  of  19     . 

Eegistrar  of  the  Court. 
To  the  defendants. 

Costs  of  this  summons 
Solicitor's  costs  . 

Total      . 

At  hottom  of  Summons : 

Take  notice. — If  j^ou,  the  defendants,  or  any  of  you,  be  only  tenants  of  the 
proj^erty  or  some  part  thereof,  you  must,  ui:)on  being  served  with  this  summons, 
or  if  this  summons  shall  come  to  your  KNOWLEDGE,  forthwith  give  notice 
thereof  to  your  IMMEDIATE  landlord  or  his  bailiff  or  receiver,  and  if  you  do  not 
15  &  16  Vict.  giyc  such  notice  you  will  be  liable,  under  section  209  of  lo  &  16  Vict.  c.  76,  to 
c.  76,  s.  209.  FOEEEIT  to  your  landlord  turee  years'  back-rent  of  the  promises  demised  to 
you  or  holdon  in  your  possession  of  him,  in  respect  of  which  the  summons  has 
issued. 


£  s.  d. 


Sect.  4. — Forms  under  the  Small  Tenements  Eecovery 
Act,  1838  (1  &  2  Yict.  c.  74)   (ante,  p.  901). 

(1.)  Complaint  before  Two  Justices  (»)• 

The  complaint  of  [owner  or  agent,  tfcc,  as  the  case  may  he"],  made  before 

us,  two  of  his  Majesty's  Justices  of  the  Peace  acting  for  the  district  of  ,  in 

petty  sessions  assembled,  who  saith  that  the  said  did  let  to  a  tene- 

ment, consisting  of  ,  for  under  the  rent  of  ,  and  that  the  said 

tenancy  expired  [_or  was  determined  by  notice  to  quit,  given  by  the  said  , 

as  the  case  may  he^  on  the  day  of  and  that  on  the  day  of 

the  said  did  serve  on  [the  tenant  ovcrhohling']  a  notice  in  writing  of 

his  intention  to  apply  to  recover  possession  of  the  said  tenement  (a  duplicate  of 
which  notice  is  hereto  annexed),  by  giving,  iCt.   [descrihing  the  mode  in  which  the 
service  luas  effected^  ;  and  that  notwithstanding  the  said  notice  the  said 
refused  \_or  neglected]   to  deliver  up  possession  of  the  said  tenement,  and  still 
detains  the  same. 

(Signed) 
Taken  the  day  of  before  us 

(Signed) 
A  duplicate  of  the  notice  of  intention  to  apply  is  to  he  annexed  to  this  complaint. 


(2.)  Warrant  to  Peace  Officers  to  take  and  give  Possession. 

"WTaereas  [_set  firth  the  coin]jI(iint~\,  we  two  of  his  Majesty's  Justices  of  the 
Peace,  in  petty  sessions  assembled,  acting  for  the  of  ,  do  authorise 

and  command  you,  on  any  day  within  days  from  the  date  hereof  [excejit 

on  Sunday,  Christmas  Day,  and  Good  Friday,  to  he  added  if  necessary'],  between 
the  hours  of  nine  in  the  forenoon  and  four  in  the  afternoon,  to  enter  (by  force  if 
necdfiil),  and  with  or  without  the  aid  of  the  owner  or  agent,  as  the  case 

may  he,  or  any  other  j^erson  or  persons  whom  you  may  think  requisite  to  call  to 
your  assistance,  into  and  upon  the  said  tenement,  and  to  eject  thereout  any 
person,  and  of  the  said  tenement  full  and  peaceable  j)ossession  to  deliver  to  the 
said  the  owner  [_or  agent]. 

Given  under  our  hands  and  seals  this  day  of 

To  and  all  other  constables 

and  peace  officers  acting  for  the 
district  of 

(k)  For  notice  to  tenant  to  deliver  up  possession,  see  ante,  App.  C. 
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FoEJia. 
FORMS   UNDER   THE    AGRICULTURAL    HOLDINGS    ACT  (r/). 


Notices  of   Improvements,   Claims, 

&c 1059 

(1.)  Authority  of  A  gent 1059 

(2.)  Application  for  Landlord's 


(4 .)  Notice  of  Intention  to  claim 

Compensation 1060 

( 5 . )  Notice  to  Quit  part  of  Hold- 
ing       1060 


Consent  to  Improvements  |  (G.)  Counter-notice  by  Tenant 
in  Part  I.  of  Sched.  I.  , .    1059  I                       to  Quit  entire  Holding. .    1060 
(3.)  Consent  of  Landlord  to  such  I  (7.)  Notice  of  Intention  to  re- 
Improvement  (sect.  10) . .   1059  I  move  Fixtures    1060 


Notices  of  Improvements,  Claims,  etc. 
(1.)  Authority  of  Agent  to  act  under  the  Act. 

I,  A.  B.,  of  [_name  and  address  of  landlord  or  tenant  as  the  case  rnaij  he"] 

hereby  appoint  C.  D.,  oi  ,  to  act  for  me  under  the  Agricultural  Holdings 

Act,  1883,  generally  [^or^  for  the  special  purpose  of  [e.^.]  consenting  on  my 
behalf  to  the  execution  by  my  tenants  of  improvements  mentioned  in  the  first 
part  of  the  first  schedule  of  the  said  Act  [or],  to  the  execution  of  the  improve- 
ment denominated  [e.i/.]  "lajdng  down  of  permanent  pasture." 

Address  A.  B. 

Date 


(2.)  Application  for  Landlord's  Consent  to  Improvement  in  Pt.  I.  of 

Sched.  I. 

I  beg  to  inform  j^ou  that  I  propose  to  execute  upon  \_descrihe  liohlinfj'],  in  the 
parish  of  ,  the  following  improvement,  that  is  to  say : — 

"  Iiaying  down  of  permanent  pasture"   [or  other  improvement  in  Pt.  I.  of 
Sched.  I.,  as  the  case  may  he']  to  the  extent  of  acres: 

and  I  hereby  request  your  consent  in  writing  to  such  improvement. 

Address  A.  B. 

Date 
To  C.  D.  [iiame  and  address  of  landlord']. 


(3.)  Consent  of  Landlord  to  Improvement  in  Part  I.  of  Sched.  I. 

In  reply  to  yoiu-  application  of  the  instant,  I  hereby  [or  1  hereby  on 

behalf  of  ,  of  ]  consent  to  the  execution  by  you  of  the  improvement 

therein  specified,  that  is  to  say : — 

"Laying  down  of  permanent  pastui'o"   [or  other  improvement  in  Pt.   I.  of 
Sched.  I.,  as  the  case  may  be]. 

Addi-ess  A.  B. 

Date 
To  C.  D.  \_name  and  address  of  tenant], 

{a)  See  the  Act  discussed,  ante,  Ch.  XXL,  p.  03-i  ;  and  set  out  at  length,  auto,  p.  942. 
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App.  F.  (4.)  Notice  of  Intention  to  claim  Compensation  (c). 

^'^"^^-  I  hereby  give  you  \_or  yoii  us  ami  being  tlio  agent  of  ('.  1).  of  ]  notice  of 

my  intention  to  claim  compensation,  under  the  Agricultural  Uoldings  Act,  188.'5, 
for  certain  improvements  within  the  meaning  of  that  Act  executed  by  me  upon 
my  holding  called  [_describe  Jiohliiuj']. 

The  following  are  the  particulars  of  my  intended  claim  : — 

\^8tate  the  site,  class,  date,  and  extent  in  acreaje  of  each  improvement,  and  the 
amount  of  the  whole  claim']. 

Addi-ess  A.  B. 

Date 
To  G.  D,  [name  and  address  of  landlord  or  his  a(jent,  as  the  case  may  he]. 


(5.)  Notice  to  Quit  part  of  Holding  in  consequence  of  intended  resumption 
for  Improvements  (^ect.  41). 

I  [or  I  on  behalf  of  C.  D.  of  ]  hereby  give  you  notice  to  quit  and  deliver 

up  on  the  day  of  ,  19     ,  the  j)os8ession  of  [describe  accuratthi,  with, 

measurements,  that  part  of  the  holding  to  which  the  notice  is  intended  to  applij^  the 
said  [repeat  descriptiun  of  the  part  sufficiently  for  identification']  being  jsart  of  the 
holding  known  as  [describe  entire  holding],  situate  in  the  parish  of  ,  in  tho 

county  of  ,  which  said  holding  you  now  hold  of  me  as  tenant  from  year 

to  year. 

And  I  hereby  state,  in  pursuance  of  the  Agricultural  Holdings  Act,  1883,  that 
the  said  [repeat  description  of  part  holding]  is  requu'ed  to  bo  resumed  with  a 
view  to  [state  any  of  the  purposes  enumerated  in  section  41,  e.g.  the  planting 
of  trees]. 

Address  A.  B. 

Date 
To  E.  F.  [na7ne  and  address  of  tenant]. 


(6.)  Notice  by  Tenant  that  he  accepts  the  above  Notice  to  Quit  as  a 
Notice  to  Quit  the  Entire  Holding  (sect.  41)  ((/). 

"With  reference  to  your  notice  to  qiiit  of  the  instant,  I  hereby  beg  to 

inform  you  that  I  accept  the  same  as  a  notice  to  quit  my  entu-e  holding,  as  I 

am  entitled  to  do  by  virtue  of  the  Agricultural  Holdings  Act,  1883,  to  take 

effect  at  the  expiration  of  the  current  year  of  my  tenancy,  that  is  to  say,  on  tho 

day  of  ,  19     . 

Address  A.  B. 

Dat3 
To  C.  D.  [name  and  address  of  landlord  or  Jiis  agent]. 


(7.)  Notice  of  Intention  to  Remove  Fixtures  (sect.  34,  sub-sect.  4)  (e). 

In  pursuance  (jf  the  Agricultui-al  Holdings  Act,  1883,  I  hereby  give  you  [or 
you  as  and  being  the  agent  of  C.  D.  of  ]  notice  of  my  intention  to  remove 

fi'om  my  holding  known  as  [describe  holding],  the  following  fixtures,  that  is 
to  say : 

[Enumerate  and  describe  fixtures.] 

Address  A.  B. 

Date 
To  C.  Z>.  [tucme  and  address  of  landlord  or  his  agent]. 

(c)  By  aect.  2  (2)  of  the  Act  of  1900,       within  28  days  after  service  of  the  notice 

this  notice  must  be  given  before  tho  de-  to  quit. 

+„P    •     ,-        f  ^1     X  ^  ((')  By  sect.  34,  sub-sect.  4,  this  notice 

^^^  ■  must  be  given  one  [caleudar,  13  &  14  Vict. 

{d)  By  sect.  41  this  notice  must  be  given  c.  21,  s.  4]  month  before  the  removal. 
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COEONATION 

Hire  of  Seats  to  view  Coronation  Procession.  "^'^SEAxr.^^ 


Much  litigation  has  arisen  in  connection  with  the  rights  and  liabilities  of 
persons  who  had  taken  rooms  or  seats  from  which  to  view  Eoyal  Processions  on 
the  day  of  or  after  the  Coronation,  which  was  originally  fixed  for  the  26th  of  June 
last,  but,  having  been  postponed  on  account  of  the  King's  illness,  did  not  take 
place  until  the  9th  of  August  last,  and  was  not  followed  on  the  day  after 
it  by  any  Eoyal  Procession  ;  the  question  being  whether  those  who  let  or 
those  who  hired  (and  had  in  most  cases  paid  for)  rooms  or  seats  were  to  bear  the 
loss  consequential  upon  the  postponement.  After  county  coiu't  decisions  (with 
leave  to  appeal)  against  the  hirers,  the  question  was  decided  in  their  favour  by 
Darling,  J.  (with  stay  of  execution  in  view  of  appeal),  on  August  11th,  in 
Krell  V.  Henry  (Times,  Aug.  12th;  Law  Journal  Newspaper,  Aug.  16th;  Krdlv. 
Law  Times  Newspaper,  Aug.  23rd;  Solicitors'  Joiu-nal,  Aug.  23rd;  18  T.  L.  E.  Henry. 
823 ;  not  yet  (Oct.  6th)  elsewhere  reported).  In  that  case  the  plaintiff  sued  for 
bOl.,  the  balance  of  Ibl.  for  which  the  defendant  had  hii-ed  a  flat  at  56a,  PaU  Mall, 
for  June  26th  and  27th,  from  which  to  view  the  processions  on  both  those 
days,  and  the  defendant  denied  liability  and  counterclaimed  for  the  25?. 
deposit  which  he  had  paid,  on  the  ground  of  failure  of  consideration.  The 
hiring  had  taken  place  on  the  ground  of  an  announcement  in  the  windows  of  the 
premises  that  windows  for  viewing  the  Coronation  Processions  were  to  be  let, 
and  had  been  confirmed  by  wiiting  on  June  20th.  Darling,  J.,  gave  judgment 
for  the  defendant  both  on  claim  and  counterclaim,  mainly  on  the  authority  of 
the  considered  judgment  (delivered  by  Blackburn,  J.,  who  had  tried  the  action) 
of  the  Court  (Cockburn,  C.  J.,  Wightman,  Crompton,  aud  Blackbm-n,  JJ.)  in 
Taylor  Y.  Caldwell  {[S63),  32  L.  J.  Q.  B.  164;  3  B.  &  S.  826;  8  L.  T.  356;  Tr,>/Iory. 
11  "W.  E.  726;  and  p.  124(6),  ante;  and  also  with  reference  to  a  dictum  of  CahhccU. 
Bowen,  L.  J.,  in  The  Moorcock  (1889),  14  P.  D.  at  p.  68,  which  was  approved 
by  Lord  Esher,  M.  E.,  in  Hamlyn  v.  Wood,  [1891]  2  Q.  B.  at  p.  488.  There 
appears  to  have  been  no  citation  of  Paine  v.  Meller  (1801),  6  Yes.  349 ;  5  E.  E. 
327  (see  p.  124,  ante) ;  there  is  an  obvious  distinction  between  the  facts  in 
Taijlor  V.  CakhveU,  where  there  was  destruction  by  fire  of  a  concert  room 
contracted  for,  and  those  in  Krell  v.  Henry ;  and  the  view  of  Cockburn,  C.  J., 
in  Stirling  v.  Maitland,  5  B.  &  S.  540,  cited  with  approval  by  Kay,  L.  J.,  in 
Hamlyn  v.  Wood,  seems  to  restrict  the  implied  stipulation  to  an  engagement  to 
do  nothing  to  prevent  a  contract  operating,  so  as  not  to  apply  to  a  prevention 
by  vis  major.  But  it  is  submitted  that  if  Paine  v.  Meller  bo  in  conflict  with 
Taylor  v.  Caldwell,  the  law  of  Taylor  v.  Caldwell  is  the  more  con-ect;  that  the 
views  of  Bowen,  L.  J.,  and  Lord  Esher,  M.  E.,  are  more  coiTect  than  those  of 
Kay,  L.  J.,  and  Cockbiu-n,  C.  J.  ;  and  that  if  the  whole  loss  must  fall  either  on 
one  party  or  the  other,  it  must  ordinarily  fall  on  the  party  letting  or  licensing, 
and  not  on  the  Hrer  or  licensee.  It  is  suggested,  however,  that  by  virtue  of 
sect.  24  of  the  Judicatui-e  Act,  1873,  and  by  analogy  to  the  7th  section  of 
the  Sale  of  Goods  Act,  1893,  something  in  the  nature  of  equitable  reHef  might 
be  granted  in  respect  of  expenses  incurred  by  the  party  contracting  to  let  in 
anticipation  of  the  contract  being  fulfilled. 
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Acts  of  Parliament,  xi.,  923. 
Admiuistrators,  leases  by,  55,  323. 
Agent,  lease  by,  72. 

contract  for,  by,  97. 
Agricultural  Holdings  Acts,  834. 
Alienation  by  tenantwitboutlicenco 

of  landlord,  727. 
Apportionment  of  rent,  455,  458. 
Assignment  of  reversion,  270. 

of   term,    283 ;    form, 
1017. 
Attornment  as  tenant,  295. 
Award  under  Agricultural  Hold- 
ings Act,  853  ;  form,  985. 

EailifF,  distress  by  certificated,  521. 
Bankruptcy,  disclaimer  in,  305. 
Beer,  prohibition  of  sale  of,  744, 
Borough  council,  leases  by,  21. 
Building  lease  of  settled  land,  10. 
Business,  covenants  against,  740. 

Charity  trustees,  leases  by,  39. 
College  leases,  34  ;  corn  rents,  433. 
Coronation  processions,  seats,  1061. 
Corporations,  leases  by,  19. 
Costs  of  lease,  218,  937. 
Crown  or  Duchies,  lease  by,  17. 
Custom  of  country,  812. 

Defects  in  the  law,  Isxv. 
Deserted  premises,  recovery  of,  908. 
Disclaimer  by  baiilcruptcy  trees,  307. 
Distress,  exemptions  from,  495. 

Ejectment,  in  High  Court,  859. 

in  Co.  Court,  883,890,896,  901. 
Emblements,  prolonged  tenancy  in 

lieu  of,  810. 
Estoppel  from  denial  of  title,  237. 
Execution  creditor,  rights    of,   on 

distress,  556. 
Execution  of  lease,  212. 
Executors,  leases  by,  55. 

liabilities  of,  324. 

Farm,  notice  to  quit,  381 ;  by  post, 

383. 
Fire,  124,  463,  616,  663,  723. 
Fixtures,  rights  as  to,  094. 

of  farm  tenant,  706. 
Flats,  cases,  708  ;  form  of  lease,  999. 
Forfeiture,  34 7;  relief  against,  368. 
Forms,  990,  1024,  1036,  1042. 
Furnished  house,  impliedly  fit,  196. 

Game,  778  ;  ground  game,  785. 

Implied  covenants  in  leases,  194. 
Infants,  lease  by,  43  ;  to,  80. 
Insurance,  covenant  for,  723. 
Intoxicating      liquors,      covenant 
against  sale  of,  744. 


Justices,  ejectment  by,  901. 

Leading  Propositions,  Ixi 

Leading  cases,  xiv. 
Licence,  when  not  lease,  141. 

to  assign  or  sub-let,  727. 
Life,  tenant  for,  lease  by,  6. 
Lives,  lease  for,  166  ;  form,  1006. 

Market  garden,  compensation,  846. 
Married  woman,  lease  by,  48;  to, 81. 
Mortgagor    and    mortgagee,    59  ; 
leases  by,  65. 

Notice  to  quit,  378  ;  form  of,  1024. 

Option  of  purchase,  425. 
"  Outgoings,"  payment  of,  045. 
Oxford,  Cambridge,  &c.,  leases  by, 
34. 

Post,  notice  by,  7,  370,  383. 
Proviso  for  re-entry,  349  ;    forms, 
1016. 

Quiet  enjoyment,impliedright,755. 
express  covenant,  759. 

Kelief  against  forfeiture,  368. 

for  rent  unpaid,  376. 
Rent,  427,  468,  592,  1013. 
Repair  by  landlord,  067. 

by  tenant,  657. 
Replevin  on  unlawful  distress,  503. 
Reservations,  200  ;  of  game,  779. 

Seal  to  lease  above  three  years,  143. 
Settled  land,  lease  of,  6,  37. 
Severance  of  reversion,  281. 

of  term,  291. 
Sheriff,  payment  of  rent  by,  556. 
Signature,  to  contract  for  lease,  106. 

to  lease,  213. 
Solicitors'     Remuneration     Order, 

extracts  from,  937. 
Stamp  on  contract  for  lease,  107,963. 

on  lease,  208,  962. 
Sub-lease,  292  ;  form,  996. 
Sufferance,  tenancy  on,  258. 
Surrender,  express, 331 ;  forms, 1020. 
by  operation  of  law,  334. 

Tenements,  small,  ejectment  from, 

883,  890,  890,  901. 
Tied  houses,  leases  of,  752. 
Trade,  covenant  against,  738. 
Trees,  202,  680,  970 

"  Usual  covenants,"  list  of,  137. 

Waiver  of  forfeiture,  360. 

AVaste,  what  is,  679;  remedies,  683. 

Will,  tenancy  at,  252. 

Yearly  tenancy,  243  ;  form,  1000. 
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l^.B.— All  the  Chapters  have  Tables  of  Contents  prejlxei  to  them.'] 

ABANDONMENT 

of    premises,    recovery   of,    under    justices'    order,    908.      yind  see 

Deseeted  Peejiises. 
of  distress,  526. 

question  for  jury,  527. 

ABATEMENT 

of  rent  in  case  of  fire,  465  ;  form,  996. 

ACCEPTANCE 

of  offer,  concluding  of  contract  for  lease  by,  108,  117,  118. 
of  rent,  under  a  void  lease  or  contract  for  lease  [Doc  v.  Bell),  2-14. 
by  remainderman,  11,  247. 

from  a  tenant  who  holds  over  [Hijatt  v.  Griffiths),  246. 
"when  a  confirmation  of  an  invalid  lease  under  a  power,  233. 
when  a  waiver  of  a  forfeiture,  360. 

of  a  notice  to  quit,  404. 
of  double  rent,  809. 
of  new  tenant,  surrender  by  operation  of  law  by,  334. 

ACCIDENTAL  FIRE.     See  Fieb. 

liability  of  tenant  in  case  of,  to  repair,  fee,  663. 
to  pay  rent,  463. 

abatement  of  rent,  465. 
none  without  express  agreement,  723. 

ACCOUNT, 

action  of,  by  one  co-owner  against  another,  15. 

ACCUSTOMED  EENT  (in  leases  under  powers),  440. 

ACKNOWLEDGMENT 

of  lease  by  married  women,  under  Fines  and  Recoveries  Act,  50. 
of  title,  in  writing,  effect  of,  248. 
by  agent,  insufficient,  248. 

ACQUIESCENCE 

of  landlord,  in  breach  of  covenant  by  tenant,  360.     And  sec  "Waivee. 

ACT  OF  PARLIAMENT, 

History  of  Landlord  and  Tenant  Acts,  liii. 
list  of  Acts  printed  at  length,  923. 

of  Acts  referred  to  by  their  short  titles,  xi. 
discharge  of  covenants  by,  193. 

ACTION 

for  rent,  waiver  of  forfeiture  by,  360. 
recovery  of  rent  by,  on  covenant,  592. 

on  simple  contract,  597. 
use  and  occupation,  599.     tSee  Use  and  Occupation. 
by  landlord  against  third  party,  790. 
by  third  party  against  landlord,  793. 
by  tenant  against  third  party,  796. 
by  third  party  against  tenant,  797. 
for  non-repair  of  cellar,  798. 
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ACTlOlfi—conthiued. 

for  Tvastc,  683.  A>id  see  "Waste. 
of  replevin,  570.  S<x  RErLEViN. 
•wrongful  distress,  580. 

double  damages  where  goods  sold,  686. 
cjcctmcut,  858  (where  see  a  full  Index). 

ADHESIVE  STAMP.     See  Stamps, 

■n-hen  it  may  be  used  under  Stamp  Act,  208,  96i. 

cancellation  of,  208. 

may  not  be  used  without  express  provision,  208. 

ADJOINING  PREMISES, 

meaning  of  the  term,  183,  747. 

no  implied  covenant  by  landlord  for  support,  G70. 

broach  of  covenant  for  quiet  enjoyment  by  smoking  chimney,  766. 

effect  of  acts  of  same  landlord  of  two  houses,  777. 

ADMINISTRATORS.     &r  Exectttoes. 

lease  by,  55  ;  not  before  letters  of  administration,  55,  323. 

what  property  goes  to,  322. 

effects  of  letters  of  administration,  323. 

personal  liability  of,  for  repairs  [Trcmeere  v.  Morison),  325  (r)^ 

"real  representatives"  under  Land  Transfer  Act,  1897.. 55. 

see  Real  Repeesentative. 
distress  on,  under  Bankruptcy  Act,  316. 


And 


ADMIRALTY, 
lease  by,  19. 
notice  to  sheriff  of  rent  due  in  case  of  execution,  564. 

ADVANCE,  RENT  PAYABLE  IN,  430. 

may  be  distrained  for  when  so  payable,  430. 
not  recoverable  as  "for  use  and  occupation,"  430. 
notice  thereof  to  sheriff  where  tenant's  goods  seized,  561. 
payment  to  mortgagor,  no  discharge,  280. 

ADVERTISEMENT, 

hoarding  for,  revocable  licence  for,  142. 

for  sale  or  letting  no  breach  of  contract  against  alienation,  732. 
breach  of  covenant  against  trade,  742. 
right  of  lessee  of  flat  to  remove,  160. 
and  to  put  up  sign  of  his  own,  160. 

ADVOWSONS, 
leases  of,  91. 

AGENT, 

contract  for  lease  by,  97. 

need  not  be  authorized  in  writing,  97  (c). 

name  of,  must  be  stated,  101. 
lease  by,  72. 

land  agent,  extent  of  authority  of,  72. 
lease  to,  88. 
how  authorized,  72,  97. 

bj'  deed,  if  lease  by  deed,  72. 

form,  under  Agricultural  Holdings  Act,  1060. 

ratification  of  unauthorized  contract,  72. 
form  of  signature,  73. 

subsequent  ratification,  72. 
executing  in  own  name,  personally  liable,  73. 
implied  warranty  as  to  his  authority,  73. 
parol  evidence  admissible,  not  to  exonerate  agent,  but  to  charge  or 

benefit  principal,  73. 
misrepresentations  by,  74.        .    _ 

whether  innocent  principal  liable  for,  74. 
held  not  to  be  in  C'onifoot  v.  Foicke,  74. 
is  Cornfoot  v.  Fowke  bad  law  ?  74. 
trustee  agent,  74. 
distress  by  certificated  bailiff,  521 .     And  see  Disteess. 
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AGET^T—eofttinued. 

house  agents,  liability  of,  to  make  inquiries,  74. 

authority  of,  to  give  possession,  75. 

right  of,  to  commission  {Prickci  v.  Badger),  lo. 

ordinary  commission  charged,  In. 
to  let  furnished  house  must  be  liccDsed,  76. 

duration  of  licence,  76. 

penalty  for  acting  without,  7G. 

saving  for  land  agent  and  auctioneer,  77. 
goods  in  hands  of,  not  di&trainablc,  502. 

AGISTED  STOCK, 

exempted  conditionally  from  distress  on  farms,  495,  513. 
limit  of  amount  recovei-able,  514. 
power  of  owner  to  redeem,  514. 

AGREEMENT  FOR  LEASE,  Ch.  IV.,  p.  9G  ct  seq.    See  Goxteact  fob 

Lease. 

AGRICULTURE, 

obligation  of  tenant  to  cultivate,  notwithstanding  loss,  676. 

not  waste  to  leave  land  uncultivated,  676  {k). 
prolongation  of  uncertain  tenancy  in  lieu  of  emblements,  810. 

occiipation  till  end  of  current  year,  810. 
customs  of  country  as  to  partial  occupation,  815. 

table,  816. 
customs  as  to  compensation  for  improvements,  826. 
half-rating  of  "  agricultural  land,"  till  1906.  .655. 

continuance  of  temporary  Act,  656. 

definition  of  "  agricultural  land,"  656. 
Board  of  Agriculture,  creation  of  laud  charges  by.  970. 

appointment  of  arbitrator  by,  973,  974. 
of  umpire  by,  971. 

forms  issued  by,  to  be  sufficient,  974. 

forms  issued  by,  985. 

Agricultural  Fixtures, 

not  removable  at  common  law  {Ehces  v.  Maw),  705.  ^ 

how  removable  under  Landlord  and  Tenant  Act,  1851 . ,  705. 

consent  of  landlord  to  erectiou,  705. 

notice  to  landlord  of  removal,  705. 
how  removable  under  Agricultural  Holdings  Act,  1875.  .705. 

repeal  of  that  Act  by  Act  of  1883 . .  954. 
how  removable  under  Agricultural  Holdings  Act,  1883.  .703. 

payment  of  rent  required,  706. 

care  in  removal,  706. 

making  good  damage,  706. 

notice  to  landlord,  707. 

distinction  between  Acts  of  1875  and  1883.  .705. 

contracting  out  of  Act  of  1883 . .  707.    ^  , 

difficulties  of  construction  of  the  Act,  708. 

Agricultural  Holdings,  Ch.  XXT.,  p.  831. 

foi-ms  of  farming  agreement  from  year  to  ycar,^  1000. 
lease  of,  by  life  tenant  at  less  than  "  best  rent,"  9. 
Agricultural  Holdings  Act,  1875,  effect  and  repeal  of,  834. 
Agricultural  Holdings  Act,  1883,  effect  of,  837. 
text  of  Act  at  length,  942. 

of  county  court  order  as  to  appeal,  977. 
Agricultural  Holdings  Act,  1900,  effect  of,  839. 

text  of  Act  at  length,  9GS. 

Fivefold  provisions  of  Act  o/ 1883,  .837. 

compensation  for  improvements,  Ch.  XXI.,  p.  834. 
year's  notice  to  quit,  381.     See  Notice  to  Quit. 
removability  of  fixtures,  706.     Sec  Ageicttltukai  Fixtuees. 
alteration  of  law  of  distress,  489. 
resumption  of  land  for  improvements,  382.     See  Resumpiion. 
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Agricultural  Holdings — co)itiniicd. 

Go/crul  appltcatiuH  of  Acts  0/ 1883— 1900. 
to  agricultural  or  pastoral  holdings  or  market  gardens,  489. 
interpretation  clause  of  Act  of  1883.  .856. 

importance  of,  SoG. 
no  compensation  to  sitting  tenant,  810. 

exception  for  settled  laud,  410,  810. 
as  to  compensation,  cannot  be  excluded,  8-14. 

nor  as  to  alteration  of  law  of  distress,  490. 

as  to  removability  of  fixtures,  can  be,  707. 
applies  to  Crown  and  Duchy  lands,  80G. 

Compensation  to  tenant  for  improvements  scheduled : 
1st  part :  buildings,  pasture,  gardens,  Sec,  841. 

■\\Titten  consent  of  landlord  necessary,  842. 

"substituted  compensation,"  842. 
2nd  part :  drainage,  842. 

Avritten  notice  of  landlord  necessary,  842. 

landlord  may  do  drainage  himself,  842. 
3rd  part:  liming,  i^urchased  manure,  cake,  &c.,  843. 

"substituted  compensation,"  844. 

for  liming,  &c.,  must  be  fair  and  reasonable,  84o. 
market  gardeners,  special  compensation  to,  846. 
amount  of  compensation,  value  to  incoming  tenant,  851. 

saving  inherent  capabilities  of  soil,  851,  852. 
deductions  from  compensation  generally  for  rent,  &c.,  852. 

set-off  of  consideration  for  improvement,  852. 

Procedure  for  asecrtaining  compensalion  : 
tenant  must  give  notice  in  writing,  848. 

before  end  of  tenancy,  848. 
landlord  and  tenant  may  settle  compensation  by  agreement,  849. 
if  no  agreement,  reference  compulsory,  849. 

as  to  claims  outride  Act,  850. 
appointment  of  referees  and  umpire,  850. 
of  umpire  by  Board  of  Agricultui'e,  850. 
time  and  form  of  award,  853. 

appeal  from  award  to  county  court,  853. 

further,  to  Court  of  Appeal,  853. 
setting  aside  award  for  "misconduct,"  854. 

Charge  of  tenants  compensation  : 
Board  of  Agriculture  may  charge  compensation  money  on  holding 
854. 
advance  of  charge  by  land  company,  854. 

Form  of  Notices,  &c.,  &c.  (where  see  List),  1060. 

Agricultural  Kates  Act, 

half  rating  "  agricultural  land,"  under,  C55. 
definition  of  "  agricultm-al  land,"  656. 

ALIEN, 

under  Naturalisation  Act,  1870,  may  let  or  take  land,  82. 
Act  does  not  apply  to  alien  enemies,  83. 


ALIENATION, 

covenant  against,  without  licence,  construction  of,  727. 
MENT  ;  Licence ;  Sub-lease. 


Sec  Assign- 


allotments, 

letting  of  land  for,  41,  42. 
compensation  to  tenant  quitting,  830. 
cottage,  recovery  of,  before  justices,  90C. 


ALLOWANCES 

of  rates,  &c.,  by  mistake  (effect  of),  450. 
by  way  of  "tenant  right,"  821. 

for  straw,  hay,  and  manure,  823. 


Index.  1067 

ALTERATIONS, 

of  contract  for  lease,  by  parol,  105. 

indorsed  on  a  lease  before  execution,  207. 

how  attested,  207. 

after  execution,  207. 

effect  of,  on  the  stamp,  207. 

rectification  of  erroneous  lease,  240. 

AMBASSADOR, 

goods  of,  not  liable  to  be  taken  in  distress,  495. 
rates  not  payable  by  {Parkinson  v.  Fotter),  628. 

AMBIGUITY 

in  lease,  parol  evidence  to  explain,  152,  153. 

AMENDMENT, 

action  to  correct  an  erroneous  lease,  &c.,  240. 
must  bo  brought  in  Chancery  Division,  241. 

ANCIENT  RENTS, 

reservation  of,  in  leases  under  powers,  440. 
apportionment  of  ecclesiastical,  27. 

ANIMALS, 

leases  of ,  95. 

ferte  naturte,  not  distrainable,  495,  500. 

distress  on  dogs,  500  ;  on  deer,  500. 
beasts  of  the  plough  and  sheep,  495,  510. 

not  distrainable,  where  other  sufficient  distress,  510. 

sheep  of  under-tenant,  when  privileged  from  distress,  511. 

cattle  agisting,  may  be  distrained,  511. 

cattle  trespassing  through  defect  of  fences,  512. 
food  and  water  to  be  supplied  to  animals  impounded,  534. 

power  to  third  person  to  supply  same,  534. 

expenses  of,  how  recovered,  534. 

ANNUAL  VALUE, 

meaning  of,  in  County  Courts  Act,  s.  138.  .887. 

ANNUITIES, 

distresses  for,  484. 
leases  of,  94. 

APARTMENTS,  ,  i  .   -oo       ^    r 

whether  letting  is  breach  of  covenant  not  to  sub-let,  1 33.    And  sec 

Lodgings. 

APPEAL 

from  county  court  to  High  Court,  894. 

judge's  notes,  894. 
from  justices  as  to  deserted  premises,  909. 

to  judge  of  assize,  909,  912. 
to  county  court,  under  Agricultural  Holdings  Act,  8o3. 

special  case  for  Court  of  Appeal  on  question  of  law,  853. 

no  further  appeal,  853.  »   i.    nn 

to  quarter  sessions  under  Railway  RoUmg  Stock  Act,  olO. 

under  Agricultural  Holdings  Act  (distress),  591. 

APPEARANCE, 

in  ejectment,  by  defendants  named  m  the  writ,  «73. 
by  persons  not  named  in  the  writ,  874. 
when  and  how  entered,  875. 

limit  of  defence  to  part  only,  875. 
defences  as  landlord,  875. 

notice  of  appearance.  876.  ...         j.   o-,r 

judgment  for  want  of  appearance  on  ejectment,  870. 

at  the  trial  of  an  ejectment,  877. 

APPLE  TREES 

not  included  in  exception  of  trees,  202. 
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ATPORTIONMENT  OF  CONDITIONS, 
on  severanco  of  roversion,  282. 

for  re-entry  on  non-payment  of  rent,  282. 
on  any  condition,  282. 
in  lease  after  1882 . .  283. 

APPORTIONMENT  OF  RENT,  Chap.  X.,  Sect.  7,  p.  455. 
In  respect  of  estate  : 

when  it  takes  place  by  act  of  law,  455. 
on  alienation  of  part  by  the  lessor,  455. 
by  the  lessee,  455. 
on  a  surrender  of  part,  455. 
on  an  eviction  from  part,  455. 
where  demise  of  more  than  lessor  entitled  to,  456. 
where  realty  and  jDcrsonalty  are  let  together,  45G. 
where  laud  is  lost  by  overflowing  of  the  sea,  457. 
under  Lands  Clauses  Act,  by  justices,  or  a  jury,  457. 
under  various  similar  statutes,  457. 

In  respect  of  time  : 

none,  at  common  law  {CIii)i''s  case),  458. 

imder  statutes  prior  to  Apportionment  Act,  1870.  .458. 

under  Apportionment  Act,  1870.  .459. 

rents  accrue  from  day  to  day,  459. 

whether  Act  retrospective,  460. 

rent  is  apportionablc  as  interest  on  money  lent,  400. 

whether  Act  applies  as  between  landlord  and  tenant,  461. 

tenant  not  to  be  resorted  to  for  apportioned  part,  400. 

case  of  tenancy  for  one  year  only,  461. 

APPRAISEMENT, 

on  a  distress  for  rent,  541. 

appraisers  need  not  be  sworn,  538. 

no  appraisement,  unless  required  by  tenant,  541. 

stamp,  512. 

See  Valuations. 

APPURTENANCES, 

meaning  of,  159,  160. 

ARBITRATION, 

under  Agricultural  Holdings  Act,  849. 

determination  of  claims  outside  Act,  850. 
between  outgoing  and  incoming  tenant,  814. 
distinction  between,  and  valuation,  814. 

ARCHBISHOPS, 

leases  by,  25.    See  Ecclesiastical  Coepoeations. 

AREA, 

fronting  street,  duty  of  occupier  to  fence,  797. 

ARREARS  OF  RENT, 

rent  in  arrear  after  midnight  of  day  when  due,  417. 
go  to  executors  or  administrators,  o21. 
recoverable  against  executors  or  administrators,  322. 
only  six  years'  arrears  recoverable  by  distress,  517. 
within  six  years  by  action,  597. 

within  twenty  years  where  covenant  {Taejct  v.  Fulei/),  51,6. 
one  year  by  distress,  if  holding  agricultural,  490,  518. 
provision  for  collection  deferred,  518. 

construction  of  [Bull,  ex  parte),  518. 

ARTIZANS'  D^T^LLINGS, 

municipal  leases  for,  22.     A7id  see  Woeking  Men's  Dwellings. 

ASSAULT, 

damages  for,  against  landlord  breaking  in,  800. 
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ASSESSED  TAXES, 

house  duty  payable  as,  640. 

exemption  of  trade  premises,  640. 

of  trade  premises  occupied  by  servant,  G40. 

ASSESSMENTS, 

extraordinary,  whether  payable  by  landlord  or  tenant,  621. 
drainage,  &c.  expenses,  644. 
paving,  645. 

ASSIGNEES  AND  ASSIGNMENT, 
generally,  268. 

different  modes  of  assignment,  269. 
statutory  requirements  of  writing  and  seal,  2C9. 
assignment  to  self  and  other  person,  269. 

ASSIGNMENT,  CONTRACT  FOR, 

must  be  in  writing  and  signed  by  party  to  bo  charged,  2  j9. 
to  assign  reversion,  269. 

notice  of  tenant's  interest  [Daniels  v.  Davi&on),  269. 

payment  for  hay  and  straw,  269. 
to  assign  term,  270. 

must  be  in  writing  signed  by  parties  to  be  charged,  270. 

purchaser  to  assume  that  covenants  performed,  274. 

lessor's  licence  to  assign,  275. 
premium  for,  275. 

misdescription,  272. 

auctioneer  may  not  pay  rent  to  avoid  distress,  27-3. 

construction  of  contracts,  270,  274. 

title  to  freehold,  not  required,  273. 
nor  to  leasehold  reversion,  273. 

ASSIGNMENT  OF  REVERSION,  276. 
must  be  by  deed,  269. 

right  of  assignee  to  sue  by  32  Hen.  8,  c.  34.  .276. 
only  on  covenants  running  with  land,  277. 

if  lease  not  by  deed.  Act  does  not  apply,  277. 
what  these  covenants  are  (Spencer's  Case),  184. 
with  reservation  of  rent  to  assignor,  277. 
tenant  may  dispute  title  of  assignee,  278. 
rights  apportioned  when  part  assigned,  281. 

under  Conv.  Act,  282.     And  sec  Seveeance  of  Reversion. 
assignee  may  not  sue  for  rent  due  before,  279. 
or  for  breaches  of  covenant,  279. 
must  give  notice  to  tenant  as  to  rent  due  after,  279. 

need  not  give  notice  as  to  breaches  of  covenant,  279. 

ASSIGNMENT  OF  TERM,  283. 

must  be  by  deed,  269,   283  ;  operative  words,  285  ;  form,  1018. 
every  tenant  may  assign  his  interest,  283. 
unless  he  be  tenant  on  sufferance,  283. 
or  expressly  restrained  from  assigning,  283. 
what  amounts  to,  283. 
notice  of  to  lessor,  287. 
assignment  by  sub-letting  whole  term,  284. 
assignment  for  benefit  of  creditors,  286. 
to  assignee  and  other  persons,  269. 
usual  covenants  in  an  assignment,  286. 
general  liability  of  lessee  and  assignee,  287. 
liability  of  assignor  to  assignee,  286. 
liability  of  remote  assignee  [Moule  v.  Garrett),  288. 
assignee  may  assign  over  to  man  of  straw,  289. 
liability  of  lessee,  notwithstanding  assignment,  181,  287. 
on  what  covenants  in  a  lease  the  assignee  is  liable,  287. 
when  bound  although  not  mentioned,  184. 
under  Conv.  Act,  1881 . .  188. 
when  not  bound  although  mentioned,  184. 
liability  for  breaches  whilst  assignee,  287. 
use  and  occupation  against,  608. 
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ASSIGNMENT  OF  TER'^l—coniinucd. 
assijrnmoiit  of  part  of  the  land,  '2'.)1. 

liability  for  part  of  rent  in  action,  291. 

to  distress  for  whole  rent,  291.     And  sec  Seveeanoe. 
liability  of  mortgagees  under  assignments,  290. 

on  equitable  assignments,  291. 
covenant  not  to  assign  or  sublet  without  licence,  727. 

is  not  "usual"  [Hampshire  v.  Wichiiis),\Z~i . 
licence  to  assign  extends  only  to  permission  actually  given,  729. 
vendor  of  lease  must  prove,  275. 
payment  of  premium  for,  275.     And  see  Licence. 

ASSIGNS, 

should  generally  be  mentioned  in  a  covenant,  183. 
■when  bound  without  being  so  mentioned,  184. 
implied  inclusion  of,  by  Conv.  Act,  188. 
by  covenants  after  that  Act,  188. 
See  Assignment  of  Term. 

ASSIZE, 

rents  of,  meaning  of,  429. 

ATTACHE, 

exemption  of,  from  rates,  628. 
from  distress  for  rent,  495. 

ATTACHMENT  OF  RENT, 

under  Rules  of  Court  by  judgment  debtor,  449. 
not  under  a  foreign  attachment  in  London,  449. 
accruing  rent  cannot  bo  attached,  449. 

ATTAINTED  TERSONS, 

leases  by  or  to,  formerly  void,  53,  82. 

now  good  by  virtue  of  Forfeiture  Act,  1870.  .53,  82. 

ATTESTATION, 

of  a  lease,  &c.,  214. 

not  required  by  law,  214. 
where  there  are  alterations,  207. 
under  a  power,  232. 

Law  of  Prop.  Am.  Act,  1859,  p.  12.  .232. 

defects  in,  how  cured,  233. 
not  necessary  in  case  of  notice  to  quit,  402. 

ATTORNEY 

for  a  corporation,  appointed  by  deed,  20. 

to  execute  deed,  appointed  by  deed,  214. 

ATTORNMENT,  295. 

to  a  receiver,  effect  of,  G8. 
statutes  relating  to,  295. 

substitution  of  notice  for  attornment  by  statute  of  Anne,  295. 

to  stranger  void  (by  Distress  for  Rent  Act,  1737),  295. 
no  stamp  necessary  on  writing  of  mere  attormneut,  290. 
effect  of,  as  an  estoppel,  290. 
what  amounts  to,  297. 
by  mortgagor  to  mortgagee,  260. 
"  attornment  chuise"  in  mortgage  deed,  2G0. 

notice  of  intention  to  treat  mortgagor  as  tenant,  262. 

summary  judgment  under,  265. 

attornment  to  second  mortgagee,  262. 

effect  of  Bills  of  Sale  Acts,  262. 
assignee  may  sue  or  distrain  for  rent  without,  295. 

AUCTION, 

sales  by,  272. 

effect  of  covenant  not  to  permit  sale  by,  747. 

covenant  to  use  as  private  house  only,  747. 
goods  distrained  to  be  removed  to  auction  room,  541. 

not  necessarily  for  sale  by  auction,  541. 
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AUCTIOlSr— co«/!i;»<^r?. 

auctioneer  may  not  pay  rent  to  save  goods  from  distress,  273. 
goods  left  ■with,  for  sale  not  liable  to  distress,  502. 

only  on  premises  of  auctioneer  {Lyons  v.  Elliott),  503. 
action  by,  for  use  and  occupation,  605. 
if  licensed,  need  not  be  licensed  as  bouse  agent,  77. 
charges  of,  under  Law  of  Distress  Amendment  Act,  545. 

AUTEE  VIE, 

leases  by  tenant  pur  autre  vie,  IGf .     Sec  Lives. 

AVOIDANCE  OF  A  LEASE,  224. 
by  subsequent  alterations,  &c.,  224. 
cancellation  of  lease  does  not  avoid  it,  225. 
by  forfeiture  on  breach  of  covenant,  347. 
only  if  express  proviso  for,  347 

AVOWRIES  AND  COGNIZANCES,  579. 
distinction  between  them,  579. 
repeal  of  statutes  as  to,  580.     And  see  Eeplevut. 

AWARD  (under  Agricultural  Holdings  Act),  853  ;  form,  985. 
time  for  making,  853. 

enlargement  of,  by  Board  of  Agriculture,  973. 
form  of,  settlement  of,  by  Board  of  Agriculture,  853. 

form,  as  so  settled,  985. 

on  matters  outside  Act,  enforceable  under  Act,  850. 
costs  of,  853. 
appeal  to  county  court  from,  853. 

to  Court  of  Appeal  from  county  court,  853. 

AWAY-GOING  CROP, 

right  of  out-going  tenant  to,  by  custom  of  country,  821. 
custom  good  in  law  [Wlgglcsworth  v.  Dallison),  821. 

bad  in  practice,  821. 
against  whom  out-going  tenant  may  claim,  822. 

BAIL, 

in  action  for  recovery  of  land,  under  C.  L.  P.  Act,  864. 
tenant  holding  over  may  be  required  to  find,  864. 

after  demand  in  writuig  of  possession,  864. 
judgment  for  want  of  bail,  865. 

BAILIFF, 

leases  by,  77.     See  Agent. 

distress  warrant  to,  523.     Sec  Beokee. 

distress  by  certificated,  521. 

effect  of  distress  by  uncertificated,  521. 

by  uncertificated  manager  of  company,  521. 
of  county  court,  notice  to,  of  rent  due,  563. 

execution  of  warrant  of  possession  by,  892.     Sec  Waeeaxt. 

BANKRUPTCY, 

of  lessor,  reversion  vests  in  trustees,  302. 
determines  tenancy  at  will,  302. 
of  mesne  lessor,  effect  of,  303. 

of  lessee  no  breach  of  contract  against  alienation,  735. 
contract  for  lease  not  rescinded  by,  133. 
Court  may  rescind  lease,  307. 
leases  by  trustees,  55. 

Proviso  for  re-cntr;!  in  case  of : — 
lawfulness  of  (lioe  v.  Gnlliers),  303. 
to  what  extent  "  usual,"  138. 
no  relief  against,  under  Convcj'ancing  Act,  1881 ,  .304. 

limited  relief  under  Act  of  1892 . .  304. 
effect  of,  on  building  materials,  304. 
on  tenant  right,  304. 
on  fixtures,  305. 
not  made  void  by  annulment  of  bankruptcy,  303. 
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BA'SKRWTCY—conthiKcd. 

}'tstii)(/  ill  and  disrloimrr  of  lease  hy  trustees  : — 
leases,  &c.,  of  bankrupt  vest  iu  trustees  until  tlicj'  disclaim,  305. 
vesting  uf  tenancy  from  year  to  year,  305. 
assignment  by  trustees,  305. 
disclaimer  under  Acts  of  1883  and  1890.  .309. 
text  of  the  enactments,  930. 

of  Bankruptcy  Rule  No.  320. .  .941. 

of  notices  of  intention  to  disclaim,  &c.,  309,  1032. 
Crown  lease  may  be  disclaimed,  310. 
Burety  for  rent  discharged  [Staceij  v.  IIUT),  313. 
user  of  hay  and  straw,  312. 
leave  of  Court  required  for  disclaimer,  309. 
excepted  eases,  309. 
disclaimer  without  Icavo  void,  310. 
time  for  disclaimer,  310. 
extension  of  time  for  disclaimer,  310. 
effect  of  disclaimer  as  to  fixtures,  kc,  311. 
personal  liability  of  trustees  {Tittcrton  v.  Cooper),  312. 
vesting  order,  313. 

in  favour  of  landlord  (Itaker,  In  re),  313. 
in  favour  of  sub-lessee  and  others,  314. 

restriction  on,  314. 
parties  to  application  for,  31.5. 
assignment  over  by  trustees  to  purcha.ser,  305. 
trustees  may  assign  without  licence,  305. 
may  assign  to  pauper,  306. 
Distress  by  landlord : — 

landlord  may  distrain  for  six  months'  rent,  315. 

on  goods  of  third  persons,  without  limitation,  317. 
distress  cannot  be  restrained,  317. 
goods  removed  may  not  be  followed,  317. 
may  prove  for  rent,  319. 
^vhether  distress  barred  by  proof,  316. 
proof  for  injury  by  disclaimer,  319. 
priority  of  payment  of  rates,  &c.,  in  case  of,  318. 

BARBED  AVIRE  FEXCE. 

liability  of  tenant  for  damage  by,  797. 

BARGE, 

licence  to  monr,  not  a  demise.  141. 

distress  on,  between  high  and  low  watermark,  519. 

BARN, 

removability  of,  at  end  of  term,  69.5. 

compensation  for,  under  Agricultural  Holdings  Act,  P41, 
if  put  up  with  landlord's  consent,  842. 

BATHS  AND  WASHHOUSES, 

leases  for,  86. 

BAWDY  HOUSE, 

criminal  liability  of  landlord  of,  914.     Sec  Beothel  ;  PeostitutE. 

BEASTS  of  plough,  conditionally  exempt  from  distress,  610. 

BEDDING, 

exemption  of,  up  to  (with  clothes  and  tools)  5/.,  from  distress,  495, 
506. 
bed  included  [TIarris  v.  Davis),  506. 
restoration  of,  in  order  of  justices,  506. 

BEDFORD  LEVEL, 

registry  of  deeds  in,  216. 

BEER, 

covenant  not  to  use  house  foi'  sale  of,  744. 
to  use  house  for  sale  of,  749. 
application  of  beer  Acts  to  licenses  prior  thereto,  745. 
"beer-house"  and  "beer-shop,"  covenant  against,  745. 
covenant  to  purchase  from  lessor,  not  favoured  by  Courts,  752. 
beer  must  be  good,  752.     And  see  Tied  House. 
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BELLS, 

ringing  of,  by  way  of  rent,  427  (o), 

BEQUEST, 

of  leaseholds,  whether  breach  of  covenant  against  assigfnment,  735. 
assent  of  executors,  58,  322.     And  s,e  Will. 

BEST  RENT, 

in  leases  under  powers,  440. 
under  Settled  Estates  Act,  1877.  .6. 

Land  Act,  1882..  7. 
cases  as  to  meaning  of  "best  rent,"  440. 
less  than,  in  consideration  of  improvements,  9,  440. 
for  working-men's  dwellings,  9,  440. 

BILL  OR  NOTE 

taken  for  rent,  effect  of,  451. 

BILL,  SOLICITOR'S, 

for  contract  for  lease,  139. 
for  charges  for  lease,  218. 

BILLS  OF  SALE  ACT, 

effect  of,  on  attornment  clauses  in  mortgage,  262. 
on  clauses  relating  to  fixtures,  713. 

BISHOPS, 

leases  by,  24. 

reduction  of  land-tax  by,  27. 

See  EcCLESLiSTICAL  COEPOEATION8. 

BLASPHEMY  ACT, 

defence  of,  to  action  for  not  letting  premises,  109. 

BLINDS  (WINDOW), 

removability  of,  as  domestic  fixtures,  703. 

BOARD  OF  AGRICULTURE, 

appointment  of  umpire  by,  under  Agricultural  Holdings  Act,  1883 
. .  974.     And  see  Ageicultuke. 

BOAT, 

embedded  in  soil,  property  of  landlord,  159. 
liability  of,  to  distress,  601. 
liberty  to  use,  on  canal,  141. 
licence  to  moor,  no  demise  by,  141. 

BOND, 

for  performance  of  covenants,  &c.,  240. 

for  rent  in  arrear  (effect  of  taking  it),  451. 

in  replevin,  to  be  taken  by  county  court  registrar,  572. 

on  a  replevin  in  High  Coui't,  572. 

the  like  in  county  court,  572. 

deposit  in  lieu  of,  573. 

BOOKS  (LAWYER'S), 

are  they  exempt  from  distress  for  rent,  513. 

BOOKS  (MINING), 

covenant   to   allow  inspection  of,   no   relief   against   forfeiture  for 
breach  of,  369. 

BOOSEY  PASTURE, 

retention  of,  by  tenant,  after  end  of  Hereford  tenancy,  815,  819. 

BOROUGH  COUNCIL, 

leases  by,  21. 

not  for  more  than  thirty-one  years,  21. 

except  with  consent  of  Local  Government  Board,  21. 

BOROUGH  RATES,  641. 

L.T.  68 
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BOUNDARIES 

of  land  clcmisecl,  tenant  must  preserve,  689. 
during  tenancy  {Spi/ir  v.  Hnrr'ing),  689. 

BREACHES  OF  COVENANT, 

no  action  for,  before  lease  executed,  658.     (S"''^  Covenant. 
"  contiuuinf?  breaches,"  371.     &<;  Continuing  Bee ach. 
when  defendant  is  sued  as  assignee  of  the  term,  287. 
no  re-entry  for,  without  proviso  for  re-entry,  347. 
construction  of  proviso  for  re-entry,  349. 
notice  before  enforcing  proviso  (Conv.  Act,  s.  14),  368. 
what  kind  of  notice,  369,  370. 
particulars  of  broaches,  370  ;  form,  1029. 

See  FOEFEITUEE. 

BREACHES  OF  TRUST, 

contract  for — not  specifically  enforced,  124. 

BREEDING  STOCK, 

hii-ed,  on  agricultural  holding,  exempt  from  distress,  495,  510. 

BREWER, 

covenant  to  deal  with  lessors  for  all  beer,  &c.,  752. 
beer  must  be  marketable  [Lukcr  v.  Brnn'm),  752. 
And  sec  Public-house  ;  Beer  ;  Tied  House. 

BRICKS, 

right  of  building  lessee  to  take  brick  earth,  203. 
effect  of  covenant  to  get  clay  for  sale  of,  712. 

BROKER, 

usually  employed  to  distrain,  521. 

must  be  certificated  by  county  court  Judge,  521. 

rules  of  Lord  Chancellor  as  to,  522. 

effect  of  levy  by  uncertificated,  521. 

manager  of  company,  521. 

cancellation  of  certificate,  521. 
removal  for  extortion,  521. 

liability  of  landlord  for,  though  certificated,  522. 
distress  warrant,  523. 

ratification  of  unauthorized  distress  by,  523. 
indemnity  to,  524  ;  form,  1036. 
liability  of  landlord  for  broker's  irregular  acts,  522. 

not  for  illegal  ones,  if  unauthorized,  622. 
tender  to  broker,  475. 

not  to  his  man  left  in  possession,  475. 
may  not  break  open  outer  door  [Scmayne's  case),  525. 
may  enter  by  open  window,  526. 
re-entry  by,  to  distrain,  526. 
appraisement  and  sale  of  a  distress,  541. 
expenses  of  distresses,  544. 

copy  of  broker's  charges,  &c.  to  be  delivered,  545. 

under  Distress  for  Rent  Rules,  546. 

penalty  for  overcharges,  546. 
"cognizance"  of,  in  action  of  replevin,  579. 

repeal  of  statutes  as  to,  580. 

BROTHEL, 

user  of  premises  for,  effect  of,  740. 

effect  of  conviction  of  landlord  for,  795. 

punishment  for,  under  Criminal  Law  Amendment  Act,  914. 
misrepresentation  by  agent  as  to  adjoining  house,  74. 

See  Aqent  ;  Prostitutes. 


BUGS, 

tenant  of  unfirmished  house  may  not  quit  for,  195. 
tenant  of  famished  hoiise  may  [Smith  v.  Marrahlc),  196. 
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building  acts  (london), 

repeal  of  14  Geo.  3,  except  ss.  83  and  85.  .789, 

application  of  insurance  money  under  s.  83.  ,724. 
bai'ring  of  action  for  damag-e  by  fire  under  s.  86 . .  723, 
application  of  s.  83  beyond  London,  724. 
of  s.  86., 723. 

London  Building  Act,  1894,  .789. 

BUILDING  LEASE, 

tenant  for  life  may  grant,  7,  10. 

with  option  of  purchase,  10, 
mortgagor  or  mortgagee  may  grant,  66. 
municipal  corporation  may  grant,  22. 

for  not  more  than  seventy-five  years,  22. 

for  999  years  for  working  men's  dwellings,  22. 
ecclesiastical  corporation  may  grant,  30. 

with  consent  of  Ecclesiastical  Commissioners,  30. 
right  of  building  lessee  to  take  brick  earth,  203. 
grant  of,  under  power  in  lease,  227. 
forfeiture  of  materials  for  bankruptcy,  void,  304. 

BUILDINGS,  &c., 

lease  of,  by  deed,  what  it  passes,  156. 

only  in  lease  after  1881,  by  implication,  162. 
erection  of,  on  land  held  at  small  rent,  429. 
discharge  of  covenant  not  to  erect,  194. 
notice  to  quit  part  of  holding  for  erection  of,  407. 

under  Agricultural  Holdings  Act,  382. 
erection  of,  whether  waste,  682. 
tenant  farmer  may  not  remove,  at  common  law  [Ehvcs  v.  3Iaw),  705. 

may  remove,  by  Landlord  and  Tenant  Act,  1851 .  ,705, 
consent  of  landlord  to  erection  of,  705. 

may    remove,    under    Agricultural    Holdings    Act.    705.      See 

FrXTTTEES. 

injuries  to,  by  tenants — when  punished  criminally,  916, 
compensation  for,  under  Agricidtiu-al  Holdings  Act,  841. 

written  consent  of  landlord  required,  842. 

"  substituted  compensation"  for,  842. 
See  Ageicultueb. 

BUSHES, 

belong  to  the  tenant,  091. 

BUSINESS, 

covenant  not  to  carry  on  particular,  effect  of,  738. 
run  with  land,  184. 
business  of  "ladies'  outfitter,"  746. 
covenant  to  carry  on  particular,  747. 
running  of  covenant  vrith  land,  185. 
And  see  Trade. 

BUTCHER, 

covenant  against  trade  of,  effect  of,  742. 
exemption  of  carcass  sent  to,  from  distress,  494. 


CAKE,  CONSUMPTION  OF, 

by  cattle,  &c.  on  agvicultiu-al  holding,  compensation  for,  843, 

CAMBRIDGE,    OXFORD,    OR   DURHAM    UNIVERSITIES,    OK 
THEIR  COLLEGES, 
leases  by,  34. 

CANCELLATION, 

of  lease,  does  not  effect  surrender,  225,  332. 
for  fraud  or  concealment,  242. 

action  for,  must  be  in  Chancery  Division,  241. 

compensation  for  acceptance  of  erroneous  lease,  241. 
of  receipt  stamp,  by  party  giving  receipt,  452, 
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CAPIAS  IN  WITHERNAM,  582. 

CAPITULAR  AND  EPISCOPAL  ESTATES, 
leases  of,  31. 

CARRIAGE, 

stancliBg  at  livery  may  be  distrained,  oOl. 
at  coachmaker's  for  sale  may  not,  601. 

CASE, 

on  point  of  law,  appeal  from  county  court  by,  853. 
further  appaal  by  motion  to  Coiu't  of  Appeal,  853. 

CATTLE.     See  Animais. 

leases  of,  95  ;  distress  on,  468. 

CELLAR, 

held  not  to  pass  by  demise  of  premises,  159. 
liability  of  tenant  for  uncovered,  798. 

CERTAINTY, 

how  far  required  for  specific  performance,  129. 
reference  to,  may  cure  uncertainty,  172. 
demise  for  one  year  certain,  effect  of,  173. 
creation  of  tenancy  for  two  years,  175. 
how  far  requisite  generally,  173. 
as  to  collateral  matters,  174. 
in  commencement  of  term,  169. 

CERTIFICATE, 

bailiff  may  not  distrain  without,  521.     And  see  Beokee. 

CERTIORARI, 

to  remove  reple\'in  from  county  court,  583. 
exclusion  of,  by  Agricultural  Holdings  Act,  953. 

CESSER  OF  TENANCY, 

different  modes  of  determining  tenancy,  Chap.  VIII.,  p.  330.      A)id 
see  Teemination  of  Tenancy. 

CESTUI  QUE  TRUST.     See  Teustees. 

not  liable,  even  in  equity,  on  lease  to  trustee,  89. 
agency  of,  for  trustees  in  giving  notice  to  quit,  389. 

CESTUI  QUE  VIE, 

presumption  of  death  of,  after  seven  years,  167. 

no  presumption  as  to  time  of  death,  167. 

production  of  (how  compelled)  under  Cestui  que  Vie  Act,  1707.  ,168. 

where  no  warranty  of  life  of,  in  lease  for  lives,  166. 

CHALKING  OF  LAND, 

compensation  to  tenant  for,  843.     And  sec  Ageicultuee. 

CHANCERY  DIVISION  OF  HIGH  COURT.     And  see  Equity. 
action  for  specific  performance  of  contract  for  lease  in,  109. 
rectification  or  cancellation  of  lease  assigned  to,  241. 

CHARITIES, 

leases  by  trustees  of,  39. 

majority  may  act,  4 1 . 

lease   for    more   than   twenty-one    years   without    consent    of 
Commissioners  void,  40. 

to  trustees  of,  78. 
effect  of  Mortmain  Act,  79. 
official  trustee  of  charity  lands,-  40. 
obligation  to  let  charity  land  for  allotments,  4 1 . 

CHATTELS, 

leases  of,  95  ;  of  furniture,  95. 
criminal  liability  of  tenant  stealing,  915. 


Index.  1077 

CHEQUE, 

taking  of  for  rent,  effect  of,  401. 

CHIEF  RENTS, 
meaning  of,  429. 

CHOLERA, 

criminal  liability  in  letting  premises  infected  bj',  913.      Atii  tec 
Infectious  Disease. 

CHURCH, 

leases  in  right  of,  23.     See  Ecclesiasticai  CoEroEVTioxs. 

CHURCHWARDENS  AND  OVERSEERS, 

leases  by,  36. 

leases  to,  for  -workliouses,  84. 

for  offices,  85. 
distresses  by,  487. 
actions  by,  for  use  and  occupation,  604. 

actions  against,  for  use  and  occupation,  609. 
summary  proceedings  to  recover  jarish  property,  904. 

CLANDESTINE  REMOVAL, 

of  goods  to  avoid  distress,  landlord's  statutory  remedy,  527,  529. 
seizure  within  thirty  days,  527. 
See  Featjdulent  Removal. 

CLAY, 

right  of  building  lessee  to  take  brick  earth,  203. 

CLAYING  AND  CLAY-BURNING, 

compensation  for,  under  Agricultural  Holdings  Act,  843. 

CLERGYIVIAN, 

restriction  on  letting  parsonage  by,  28. 
letting  of  glebe  by,  28. 

for  fourteen  years,  with  certain  consents,  28. 
tenancy  from  year  to  year  under,  29.  •  ,  ,  t 

restriction  on  lease  of  more  than  eighty  acres  to,  without  leave  of 
bishop,  78. 

CLERICAL  ERROR, 

in  lease,  correction  of,  152. 

CLOTHES, 

may  be  distrained  for  rent,  503. 
exception  for  when  in  use,  503. 

when  with  bed  and  tools  not  worth  o/. .  .506. 

CLOVER, 

right  to  distrain  upon,  497. 
restriction  on  sale  of,  by  sheriff,  926. 

temporary,  laying  down  two  years  before  end  of  tenancy,  compensa- 
tion  for,  843. 

CLUB,  .  1  -,- 

breach  of  covenant  to  use  house  only  as,  tio. 
no  breach  of  covenant  by  sale  of  wines  m,  745. 
conversion  of  part  of  residential  flats  into,  768. 

COAL  MINES.     See  Mines. 
reservation  of,  203. 

construction  of  reservation  of  rent  on  coals  sold,  &c.,  43o. 
contract  for  lease  enforced,  whether  seam  or  not,  126. 

COGNIZANCE,  _        ^    _, 

distinction  between,  and  avowry,  5 1 9.     See  KErLii\-iN. 

COLLATERAL  AGREEMENT,  ,,„«,„, 

when  it  may  be  enforced,  though  verbal,  99,  lol-^ 
as  to  keeping  down  rabbits  [Morgan  v.  Grijftihs:,  /So. 

COLLEGES  (in  Oxford,  Cambridge  or  Durham,  or  Winchester  or  Eton), 
leases  by,  34  ;  at  com  rente,  433.     See  Univeesities. 
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COMMENCEMENT, 

of  intended  term,  must  bo  stated  in  contract  for  lease,  103. 

inference  of  date,  103. 
of  leases  for  lives,  1G5. 
of  terms  for  years,  169.     Sec  Certainty. 

from  date  of  lease,  170. 

delivery  of  lease,  170. 

entry,  171. 
on  happening  of  a  contingency,  172. 

COMMISSION, 

extent  of  house  agent's  right  to,  75. 

terms  of,  authorized  by  Institute,  75. 

COMMISSIVE  "WASTE, 

definition  of,  679.     See  Waste. 

COMMITTEES  OF  LUNATICS, 
leases  by,  51 ;  leases  to,  82. 
specific  performance  of  conti'act  for  lease,  133. 
relief  against  proceeding  for  forfeiture,  before  Conv.  Act,  366. 
And  see  Lunatics. 

COMMON, 

leases  of,  92. 

distresses  on  cattle  feeding  on,  520. 

commoners  by  lords,  483. 
encroachments  on  the  waste,  801. 

for  benefit  of  landlord  at  end  of  term,  801. 

COMMON,  TENANT  IN, 

leases  by,  14  ;  distress  by,  481. 

COMPANY, 

leases  by  and  to,  19,  84.     And  see  Corpobation. 
no  distress  on  goods  of,  after  winding  up,  492. 
without  leave,  492. 

except  where  landlord  "  stranger,"  493. 
leave  to  distrain  for  rent  due  after  winding-up  order,  493. 
proof  for  rent  against  liquidators,  454. 
manager  of,  may  not  distrain  unless  certificated,  ^21. 
voluntary  liquidation,  re-entry  on,  305. 
though  no  insolvency,  305. 

COMPENSATION, 

to  tenant  under  Agricultural  Holdings  Acts,  Ch.  XXI.,  p.  834. 
to  agricultural  tenant,  by  custom,  826. 

report  of  agricultural  chambers,  812,  826. 
to  market  gardener,  846. 
to  tenant  ejected  by  mortgagee,  831. 
to  tenant  of  "allotment  "  or  cottajje  garden,  830. 
to  brewer  landlord,  under  Lands  Clauses  Act,  753. 
for  use  and  occupation,  599.     See  Use  and  Occupation. 
for  having  accepted  erroneous  lease,  241. 
decree  for  specific  performance  with,  110. 

CONCEALMENT, 

of  defects  in  property  about  to  be  let,  122. 
of  material  facts,  efi'ect  of,  122. 
concealment  by  agent,  effect  of,  74. 
cancellation  of  lease  for,  242. 

CONCISE  LEASE, 

pursuant  to  Leases  Act,  1845  (8  &  9  Vict.  c.  124),  147. 

CONCURRENT  LEASES, 

if  under  seal,  are  assignments  of  part  of  reversion,  235. 

CONDITIONAL  LIMITATIONS,  177. 
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conditions  and  provisoes,  204. 

precedent  or  subsequent,  204. 

construction  of,  201. 

by  what  instrument  created,  205. 

by  indorsement,  205.. 

by  what  words,  20.5. 

not  by  mere  words  of  agreement,  205. 
construction  of,  as  covenant,  205. 
when  they  run  with  land,  206. 
condition  for  re-entry,  how  far  "  usual,"  138.     See  Foefeitttke. 

ejectment  for  breach  of,  347. 
apportionment  of ,  on  severance  of  reversion,  282. 
as  to  fitness  of  low-rented  house  for  habitation,  197. 

CONDITIONS  OF  SALE,  269.     See  Auction. 
title  of  vendor,  273.     See  Title. 
purchaser  to  assume  that  covenants  performed,  274. 

CONFIRMATION  OF  LEASES, 

by  remainderman  accepting  rent,  11. 

of  incumbents'  leases,  by  bishop  and  patron,  28. 

by  infant  when  of  age,  44. 

"  CONSENT, 

to  ecclesiastical  leases,  28.     Sec  Confiesiation. 

of  landlord  to  an  assignment  or  sub-lease,  729.     See  Licence. 

to  improvements  under  Agricultural  Holdings  Act,  842. 
consent  of  Ecclesiastical  Commissioners,  950. 
of  Charity  Commissioners,  951. 

CONSERVATORY, 

irremovability  of,  696. 

unless  it  be  trade  fixture  [Penton  v.  Eobart),  700,  703. 
effect  of  Market  Gardeners'  Compensation  Act,  846. 

CONSIDERATION, 

or  premium  for  a  lease,  207. 
how  it  affects  stamp,  965. 
form  of  receipt  for,  207. 

for  licence  to  assign,  &c.,  prohibited,  731. 

CONSTABLE, 

services  of,  in  recovery  of  premises  before  justices,  902. 
protection  of,  from  action,  902. 
in  following  goods  fraudulently  removed,  528. 
in  Metropolitan  Police  District,  530. 

CONSTRUCTION, 

of  leases,  general  rules  for,  152  et  seq. 

verba  chart  arum  fortius  accipiuntur  contra  proferentem,  152,  175. 

whether  lease  or  agreement,  151. 

correction  of  clerical  error,  152. 

parol  evidence  to  affect  construction,  153. 

of  reservation  of  rent,  434. 

supply  of  words  in  the  construction,  436. 
of  proviso  for  re-entry,  349. 

insensible  proviso,  350. 
of  powers  of  leasing  settled  land,  225. 

CONSTRUCTIVE  NOTICE, 

of  restrictive  covenant  of  lessor,  184,  273. 

to  agricultural  tenant  of  posted  notice  to  quit,  383. 

CONTINGENT  TERM,  172. 

CONTINUING  BREACH, 

of  covenant,  effect  of  waiver  of,  37  K 

by  suffering  prohibited  trade,  746. 
of  covenant  to  keep  in  repair,  676. 
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CONTEACT, 

for  lease,  must  be  in  •writing-,  signed,  97.     And  sec  Contbact  foe 

Lease. 
for  assignment  of  reversion,  269  ;  must  bo  in  writing,  269. 
notice  of  tenant's  interest,  269. 
payment  for  hay  and  straw,  270. 
for  assignment  of  term,  270  ;  must  be  in  writing,  270. 

occupation  under,  effect  of,  267. 
for  assignment  of  freehold,  occupation  under,  266. 

CONTRACT  FOR  LEASE,  Ch.  IV.  p.  96  ;  precedents  of,  992. 
unwritten  or  unsigned,  no  action  on,  97. 
sect.  4  of  Statute  of  Frauds,  97,  100. 

application  of,  to  lodgings  {Edge  v.  Strafford),  99. 
when  equivalent  to  lease  [Wuhh  v.  Lonsdalf),  97. 

Walsh  r.  Lonsdale  often  followed,  98. 
uselessness  of,  in  many  cases,  98. 
contract  to  procure  lease,  99. 

to  pay  rent  till  lease  executed,  100. 
must  state  all  material  terms,  101. 
names  and  descriptions,  101. 
term  to  be  granted,  103. 
special  covenants,  103. 
need  not  be  in  one  single  writing,  100. 

combination  of  writings,  effect  of,  104,  105. 
alterations  of,  by  parol,  efifect  of,  105. 
signature  of,  and  mode  of,  106. 

by  agent,  106. 
stamping  of,  as  of  lease  (sect.  75  of  Stamp  Act,  1891),  107,  963. 
breach  of,  remedies  for,  108. 
by  action  for  damages,  108. 

in  county  court,  108. 
for  specific  performance,  108. 
in  county  court,  108. 
by  both  damages  and  performance,  110. 
tenancy  from  year  to  year  only,  by,  112. 
disclaimer  of,  by  trustees  in  bankruptcy,  309. 
And  see  Specific  Peefoemancb. 

"  CONTRACTING  OUT," 

of  right  vmder  Agricultural  Holdings  Act,  844. 
to  compensation,  not  allowed,  844. 
to  removability  of  fixtures?  707. 
to  restrictions  on  distress  ?  490. 
to  relief  against  forfeiture,  none,  369. 
except  for  non-payment  of  rent,  369. 
for  unlicensed  assignment  or  bankruptcy,  369. 
or  certain  breaches  of  mining  lease,  369. 

CONVEYANCE, 

lease  is  conveyance  pro  tanto,  140. 

included  in  "  conveyance"  in  Conveyancing  Act,  140  («), 

CONVEYANCING  ACT, 

general  effect  of,  on  leases,  991. 

lease  by  mortgagor  or  mortgagee  under,  after  1881 .  .60. 
general  words  implied  by,  in  lease  by  deed,  after  1881 . .  162. 
relief  against  forfeiture  under  Act  of  1881 . .  368. 

whether  lease  before  Act  or  after  it,  3G9. 

notwithstanding  stipulation  otherwise,  369. 

does  Act  apply  to  all  lettings?  372. 

application  to  sub-leases,  &c.,  by  Act  of  1892.  .373. 
mode  of  service  of  notices  imder,  375,  376. 

CONVICTS, 

leases  by  adminstrators  of,  53. 
leases  to,  82. 

CO-OWNER, 
leases  by,  14. 
action  of  account  by  one  against  another,  15. 
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COPAECENERS, 

leases  by,  16. 
distresses  by,  482. 

after  partition,  482. 

COPYHOLDS, 

leases  of,  by  incumbents,  32. 
leases  by  copyliolders,  69. 

what  creates  a  forfeiture,  69,  70. 

special  custom  of  leasing,  70. 
effect  of  leases  made  without  licence  of  lord,  70. 

CORN, 

consumption  of,  by  cattle  or  horses,  compensation  for,  843. 
growing  crops,  distresses  on,  497. 

may  not  be  removed  to  damage  of  owner,  497. 
notice  to  tenant  of  place  of  deposit,  497. 
part-payment  of  rent  by,  in  college  leases,  433. 

modern  disuse  of,  433. 
sliding  scale  of  rent  according  to  price  of,  434. 

CORNWALL  (DUCHY  OF), 
leases  by,  19. 
leases  for  lives  abolished  by  Act  of  1863 . .  19. 

CORONATION  (POSTPONED)  PROCESSION  SEATS, 

payment  for,  irrecoverable  {KreUv.  Henry),  1061. 

CORPORATIONS, 

leases  by,  must  ordinarily  be  by  deed,  19. 
ecclesiastical,  aggregate,  leases  by,  23. 

enabling  and  disabling  Acts,  24. 
Acts  of  Queen  Victoria,  28. 
sole,  28. 
municipal,  leases  by,  21. 

for  more  than  31  years  with  consent  of  Local  Grovenmieut  Board, 
21. 
tenancy  to,  from  year  to  year,  19. 
leases  to,  83. 

not  to  their  own  members,  84. 
distresses  by,  487. 

manager  of  company  requires  certificate  as  bailiff,  521. 
actions  by,  for  use  and  occupation,  604. 

against,  for  use  and  occupation,  609. 
specific  performance  against,  134. 
of  contract  for  lease  sealed,  134. 
or  partly  performed,  134. 

CORRECTION, 

of  erroneous  lease  or  other  deed,  240. 
as  to  clerical  error,  152. 

COSTS, 

of  lease  and  counterpart,  218. 

by  whom  payable  {Jennings  v.  Major),  218. 
opinion  of  Law  Society,  218  (^>). 
criticism  of,  218  (^). 
scale  of  solicitors'  charges,  219. 
"  Solicitors'  Remuneration  Order,"  extract  fi-om,  937. 

decisions  thereupon,  220  et  seq. 
charge  for  negotiations,  220. 

premium,  220,  221. 
full  costs  and  charges  (in  lieu  of  double  or  treble  costs),  590. 
in  replevin  in  county  court,  579. 

in  High  Court,  581. 
of  distress  under  Distress  (Costs)  Act,  544, 

under  Distress  for  Rent  Rules,  544. 

of  negotiations,  where  distress  withdrawn,  545, 
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COTTAGE, 

form  of  agreement  for  letting',  from  year  to  year,  953. 
allotments,  36. 

obligation  to  let  charity  land  for,  41. 

compensation  to  tenant  quitting,  830. 
recovery  of,  before  justices,  906. 

gardens  under  Geniral  Iiiclosure  Act,  907. 
notice  to  quit  part  of  holding  by  landlord  to  build,  382. 
warranty  of  fitness  of,  by  Housing  of  Working  Classes  Act,  197. 

Act  may  be  contracted  out  of,  197. 

COTTON  MANUFACTURES, 

machines  used  in,  not  distrainable  for  rent,  495. 

COUNTERCLAIM, 

by  landlord  for  waste,  &c.,  under  Agricultural  Holdings  Act,  850. 

COUNTERPAUT, 

of  lease  signed  by  lessee,  146. 

stamp  on,  208. 

costs  of  counterpart,  218. 

whether  lessee  bound  to  pay,  21,  note  ( ju). 
when  evidence  of  contents  of  lease,  14G. 
where  discrepancy  between,  and  lease,  lease  prevails,  146. 

exception  to  rule  where  obvious  error  in  lease,  146. 
evidence  of  execution  of  (Settled  Laud  Act),  7. 

delivery  of,  to  tenant  for  life,  7. 

COUNTRY,  CUSTOM  OF  THE, 

incorporated  in  every  lease,  155,  198. 
And  see  CusTOii  of  the  Countey. 

COUNTY  COUNCIL, 

alienation  of  laud  by,  23. 

letting  of  "  small  holding"  by,  43. 

COUNTY  COURT, 

notice  to  bailiff,  when  goods  executed  on,  of  rent  due,  563. 

distress  thereupon  by  bailiff,  563. 
action  for  specific  performance  of  contract  for  lease  (500/.  limit),  1 10. 

damages_(50/.  limit),  109. 
action  in,  for  premises  held  over  (50/.  limit),  883. 

rent  unpaid  (50/.  limit),  890. 
generally  (50/.  limit),  896. 
raised  from  20/.  by  Act  of  1888.  .896. 
special  procedure  obligatory,  where  applicable,  898. 
bailiff  to  distrain  must  be  certificated  by  judge,  521. 
replevy  in  (before  action  of  replevin),  572.     And  see  Replevin. 
appeal  to,  under  Agricultural  Holdings  Act,  853. 
appeal  to  judge  against  award,  854. 

from  judge  to  Court  of  Appeal,  853. 

And  see  AoEicinLTTJEE. 
determination  of  disputes  as  to  distress  by,  591. 
appeal  from,  to  High  Court,  591. 
Jiu/os  in  relation  to  replevin,  576. 
to  ejectment,  897. 
to  Agricultural  Holdings  Act,  928. 

COUNTY  RATES,  640. 

COVENANTS,  EXPRESS,  179. 

what  is  a  covenant  generally,  179. 

benefit  of,  taking  of,  by  party  not  named,  179. 

indorsement  of,  between  signing  and  sealing,  179. 

by  what  words,  179. 

construction  of,  180. 

joint  or  several,  180. 

whether  more  strongly  against  lessor,  162. 
bond  for  performance  of,  240. 
breaches  of,  how  far  proviso  for  re-entry  applies  to,  340. 
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COVENANTS,  BXVR-ESS-eontinued. 

liability  of  lessee  thou<?h  assignment  {Auriolx.  Mills),  181. 

of  assignee,  287. 
notice  to  sub-lessee  of  restrictive  (Fatmcai  v.  JIaslaiid),  293. 
wlien  void  or  nugatory,  182. 
for  illegality,  182. 
for  impossibility,  182. 
what,   "  run  with  the  land"  {S2)e>icer's  cane),  183  et  seq. 

do  not,  187. 
run  with  reversion  under  Conveyancing  Act,  188. 
bind  heirs  and  assigns,  188. 
if  made  in  or  after  1882 . .  138. 
when  *'  assigns  "  should  be  mentioned,  184, 
dependent  or  independent,  188. 

decisions  on  covenants  to  repair,  &:c.,  189. 
allowance  of  timber  by  lessor,  189. 
expenditure  by  lessee  on  approved  repairs,  191. 
respecting  other  matters,  192. 
how  discharged  generally,  193. 
before  breach,  by  deed,  193. 
by  Act  of  Parliament,  193. 

covenant  not  to  buUd,  194. 

Ordinary  covenants  in  a  lease  : — 
to  pay  rent,  450. 

tenant  must  seek  out  landlord  [Haldane  v.  Johnson),  450.     And 
see  Rent. 
to  pay  rates  and  taxes,  618.     And  see  Rates  and  Taxes. 
for  repair,  657.     And  see  Repaie. 
for  cultivation,  676.     And  see  Cultivation. 
to  redeliver  fixtures,  709,  724.     And  see  Fixtuees. 
for  renewal  of  lease,  414.     And  see  Renewal. 
for  insurance  against  fire,  723.     And  see  Insiteance. 
not  to  assign  or  sub-let  without  licence,  727.     And  see  Assignment  ; 

Sub -lease  ;  Licence. 
for  residence  on  demised  premises,  738. 
trade  or  business,  particular,  against,  738  ;    for,  747.      See  Teade  ; 

Public-house,  &c. 
to  deal  with  lessor  only,  752.     See  Tied  House. 
for  quiet  enjoyment,  759.     See  Quiet  Enjoyment. 

COVENANTS,  IMPLIED,  194. 
when  implied  generally,  194. 
excluded  by  express  covenants,  758. 
from  the  words  "demise,"  "lease,"  &c.,  194. 
from  any  words  of  letting  {Budd- Scott  v.  Baniell),  757. 
not  from  "  give"  or  "grant"  (8  &  9  Vict.  c.  106,  s.  4),  194. 
when  an  implied  covenant  ceases,  195. 

no  implied  covenant  by  lessor  as  to  condition  of  premises,  195. 
exception  in  case  of  furnished  house,  196. 

in  case  of  house  let  at  low  rent,  197. 

in  case  of  derogation  from  grant,  197. 
by  lessee,  for  tenantlike  user,  198. 

when  implied  from  express  words  of  other  covenants,  198. 
when  imphed  from  recitals,  200. 
no  implied  covenant  for  title  by  intended  lessor,  122. 

CREDITORS, 

assignment  for  benefit  of  (  White  v.  Hunt),  286. 

trustee  as  assignee  liable  for  rent,  286.     And  see  Bankkuptcy. 
preferential  payment  of,  by  distraining  landlord,  318. 
execution,  satisfaction  by,  of  year's  rent  of  landlord,  556. 

CRIMINAL  LAW, 

letting  infected  house  or  lodgings,  913. 
in  London,  913. 

ceasing  to  occupy  without  disinfection.  914. 
under  adoptive  Act  of  1890  ..911. 
in  London,  914. 
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CRIMINAL  JjAW—mdimied. 
letting  house  as  brothel,  914. 
larceny  by  tenants  or  lodgers,  915. 
injuries  to  buildings  by  tenants,  916. 
forcible  entry  and  detainer,  91G. 

CROPS, 

distress  on  growing,  497. 

landlord  may  cut  when  ripe,  497. 

where  taken  in  execution,  liable  for  rent,  498,  .560. 
away- going,  right  of  outgoing  tenant  to,  821. 
remedies  of  parties  as  to,  822. 

CROWN, 

leases  by,  17. 

restrictions  of  Crown  Lands  Act,  1829. .  18. 

no  restrictions  as  to  private  estates,  18  (c). 
Agricultural  Holdings  Act  applies  to  lands  of,  950. 
payment  of  rent  by  lessee  of,  450. 

debts,  saving  for,  as  to  payment  of  rent  to  landlord,  557. 
property,  not  distrainable,  496. 
lessor,  has  priority  in  a  distress,  472. 
lease  from,  to  bankrupt  may  be  disclaimed,  310. 

CULTIVATION, 

obligations  to,  194,  676. 

notwithstanding  agricultural  depression,  676  {/c). 
under  what  circumstances  the  liabiKty  arises,  676. 
mode  of  tillage,  677. 

manure,  leaving  of,  678. 

non-ploughing  up  meadow,  677. 

non-sale  of  hay  and  straw,  677. 
conversion  of  farm  into  market  garden,  678. 

CUPBOARDS, 

removability  of,  as  fixtures,  704. 

CURTESY, 

leases  by  tenants  by  the  curtesy,  13,  320. 
case  of  lease  judicially  held  good,  9. 
distresses  by,  482. 

CUSTODY  OF  THE  LAW, 

goods  in,  cannot  be  distrained  for  rent,  495,  503. 

nor  rescued,  553. 
no  privilege  of  messenger  in  bankruptcy,  504. 
position  of  receiver,  504. 

fraudulent  executions  will  not  prevent  distress,  604. 
satisfaction  of   arrears   of   rent  by  execution    creditor,   556.      Sre 
Execution. 

CUSTOM, 

onus  lies  on  party  setting  up,  812. 

as  to  payment  of  costs  of  lease,  &c.,  218.     Avd  see  Ubual  Cove- 
nants. 

CUSTOM  OF  THE  COUNTRY, 

not  excluded  by  lease  [Wigglrsworth  v.  DaUison),  155,  198,  813. 

except  by  express  words  or  implication,  198. 
need  not  be  from  time  immemorial,  812. 
must  be  proved  as  a  fact,  812.  * 

variety  of  customs,  812,  826. 

Parliamentary  Report  of  1848  as  to,  826. 

Agricultural  Chambers  Report  of  1873  as  to,  826. 
obligation  of  tenant  to  cultivate  according  to,  676. 
what  trees  are  timber  by,  690. 
right  of  outgoing  tenant  to  compensation  under,  812. 

payable  by  landlord  {Faviell  v.  Gaskobi),  813. 
by  landlord's  real  representative,  813. 
custom  to  look  to  incomer,  bad,  813. 
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CUSTOM  OF  THE  GOUliTRY-coniinurd. 
right  to  partial  occupation  iinder,  815. 
prolongation  of  term  by,  815. 
table  of  customs,  ^IQ  et  seq. 
right  to  way-going  crop  by,  821. 
right  to  payment  for  hay,  straw,  and  manure,  823. 

for  tillages,  825. 
effect  of  Agrioidtural  Holdings  Acts  on,  840 


DAMAGE  FEASANT, 

note  on  distress  for,  555. 

DAMAGES, 

for  breach  of  contract  for  lease,  108,  109. 

combination  of,  with  specific  performance,  110. 
liquidated,  distinction  between,  and  penalty,  443 
action  for  liquidated,  443. 
actual  recoverable,  instead  of  penal  rent  of  farm,  446. 

exception  for  ploughing  grass,  447. 

grubbing  underwoods,  447. 
felling,  &c.  trees,  447. 
burning  heather,  447. 
in  action  by  landlord  for  non-repair,  672. 

substantial,  though  building  to  be  pulled  down,  673. 

measure  of,  injmy  to  reversion,  672. 

second  action,  672. 

right  to  jury  in  county  court,  672. 

breach  of  covenant  of  sub-lease,  673. 
in  action  for  waste,  685. 

vindictive  damages  [Whitham  v.  Kershaiv),  685. 
in  action  by  landlord  against  third  party,  793. 
in  use  and  occupation  action,  614.     See  Use  and  Occupation. 
in  actions  for  illegal  distresses,  587. 

double,  in  case  of  sale  where  no  rent  due,  586. 
in  actions  for  excessive  or  irregular  distress,  590. 

for  breach  of  covenant  against  alienation  [Lfpla  v.  Rogers), 

in  replevin,  580. 

for  interference  with  business,  &c.  {Smith  v.  Enright),  580. 

DANCING  AND  MUSIC, 

on  upper  floor,  no  breach  of  covenant  for  quiet  enjoyment,  766. 

DATE,  169. 

of  lease,  effect  of  an  impossible  date,  170. 

commencement  of  lease  from,  170. 

commencement  from  delivery,  where  no  date,  170. 

construction  of  words  relating  to,  155. 

contract  for  lease  must  state,  103. 
of  expiration  of  notice  to  quit,  395. 

DEAD  RENT, 

stipulation  for,  construction  of,  435. 

DEAN  AND  CHAPTER, 

leases  by,  when  re-endowed,  33. 

DEAN  FOREST, 
leases  of,  18. 

DEATH, 

of  parties  to  a  lease,  55,  322,  413.     See  Executoes. 

effect  of  Land  Transfer  Act,    1897.. 55,   322.      Jnd  see  Real 
Repeesentative  . 
of  cestui  que  vie  in  lease  for  lives,  413. 

presumption  of  death  after  7  years,  167. 

production  of  cestm  que  vie,  168. 

how  far  subsistence  of  life  warranted,  166. 
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B'EATIl—coniiiiiied. 

of  Inndlord  having  uncertain  interest,  810. 

tenant  entitled  at  common  law  to  emblements,  810. 
by  statute,  if  farmer,  to  prolongation  of  term,  810. 

DECEIT, 

by  agent,  action  for,  7-1. 

refusal  of  specific  performance  where,  121.     And  sec  Feaitd. 

DECREE  FOR  A  LEASE. 

in  action  for  specific  performance,  134. 

enforcement  of,  by  appointing  person  to  execute,  13.). 

what  are  ' '  usual ' '  covenants,  1 35  ct  seq. 

DEDUCTIONS, 

from  rent  for  ground  rent,  rates,  taxes,  &c.,  4.53,  624. 
property  tax  (obligatory),  G28. 
land  tax  (obligatory),  632. 
increased  rates  under  Rating  Act,  1874 .  ,<ift\. 

DEED, 

lease  for  more  than  three  yeai's  must  be  by,  143. 

text  of  Real  Property  Act,  1845,  s.  3. .  143. 

"whether  signature  necessary  [Avdinc  v.  W/iisson),  213. 
lease  by  tenant  for  life  must  be  by,  7. 
lease  by  corporation  must  be  by,  19. 

surrender  of  leases  for  more  than  3  years  must  be  by,  332. 
all  assignments  must  be  by,  268. 
general  rules  for  construction  of,  152. 
general  words  implied  in  lease  by,  162. 

DEER, 

distress  on,  500. 

DEFAULT  OF  APPEARANCE, 

in  action  for  the  recovery  of  land,  876. 
at  trial,  877. 
of  pleading,  877. 

DEFECTS  IN  LEASES, 

rectification  of,  240  ;  in  Chancery  Division,  241. 

compensation  for  acceptance  of  defective  lease  {Beslej/v.  Besley),  241. 

correction  of  clei'ical  error,  242. 

under  powers,  how  cured,  233. 

confirmation  by  remainderman  of  a  defective  lease,  233. 

DELIVERY, 

of  lease,  by  deed,  essential,  213. 

whether  lease  must  be  signed  as  well  as  sealed,  213. 

delivery  as  escrow,  213. 

delivery  by  agent,  214. 

DEMAND  OF  POSSESSION, 

from  tenant  at  will,  before  commencing  ejectment,  254. 
at  the  end  of  a  term,  otherwise  double  value,  804,  806. 
procedure  under  Common  Law  Procedure  Act,  on  holding  over,  864. 
notice  to  tenant  to  find  bail,  864. 

DEMAND  OF  RENT, 

before  proceeding  for  forfeiture,  359. 
according  to  the  common  law,  359. 

how  dispensed  with  by  agreement,  356. 

under  Common  Law  Procedure  Act,  357. 

DEMISE, 

creates  implied  covenant  for  quiet  enjoyment,  756. 

no  other  term  of  letting  ddes  [Baynes  v.  Lhyd),  756. 
any  other  does  [Bxdd- Scott  v.  Daniell),  756. 
cesser  of  implied  covenant,  758. 
any  express  covenant  excludes  an  implied  one,  759. 

See  Implied  Covenants  ;  Licence  ;  Quiet  Enjoyment. 
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DENIZENS, 

leases  to,  83. 


DEPENDENT, 

or  independent  covenants,  188. 
in  respect  of  repairs,  190. 

DEPOSIT, 

of  lease  as  a  security,  291. 

rights  of  equitable  mortgagees,  291. 

whether  breach  of  covenant  not  to  assi"-n    734 
with  a  memorandum  (in  lieu  of  a  bond)  on  the  replevy,  573. 

DERIVATIVE  TITLE,  as  heir,  executor,  assignee,  &c., 
how  pleaded  m  action  for  rent,  594. 
by  defendants,  595. 

DEROGATION  FROM  GRANT, 

implied  covenant  by  lessor  against  {Aldiii  v.  Chrk),  197. 

DESCRIPTION, 

must  be  stated  in  contract  for  lease,  101. 
mode  of ,  in  lease,  156. 

"appurtenances,"  159,  160. 
of  property  in  writ  of  ejectment,  871 . 

DESERTED  PREMISES, 

recovery  of,  before  justices  of  the  peace,  908. 

tenant  must  be  in  arroar  for  half-year's  rent,  908. 

there  must  be  no  sufficient  distress,  908. 

view  by  justices,  and  second  view,  908. 

appeal  to  judges  of  assize,  909. 

in  metropohs,  magistrate  need  not  view,  909. 
warrant  to  constable,  910. 
rating  of,  under  Public  Health  Act,  643. 

See  Vacant  Possession. 

DETERMINATION  OF  TENANCY. 

the  different  modes  of,  Chap.  VIII.,  p.  330.      See  Termination  of 

Tenancy. 
duties  of  landlord  and  tenant  on.  Chap.  XX.,  p.  799. 

DETINUE,  OR  TROVER, 

action  of,  when  maintainable  for  a  wrongful  distress,  587. 

DEVISE, 

of  reversion,  effect  of,  before  Land  Transfer  Act,  1897.  .55,  321. 

after  that  Act,  55,  322. 
of  term,  effect  of,  322. 

assent  of  executors,  322. 

term  cannot  be  renounced,  323.     yl»f/  see  Executor. 
of  house  rent  free,  effect  of,  331. 

DILAPIDATIONS.     See  Repairs. 
survey  of,  at  end  of  term,  720. 
no  right  of,  during  term,  720. 
except  by  agreement,  671. 
liability  of  lessee  for,  657. 

DISABLING  STATUTES,  24. 

superseded  by  statutes  of  Victoria,  24 . 

DISCHARGE  OF  COVENANTS, 

before  breach,  by  deed  only,  193. 
by  Act  of  Parliament,  193. 

not  to  build,  194. 

not  to  assign  without  licence  (Slipper  v.  Tottenham  E.  Co.),  194. 
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DISCLAIMER, 

of  laiullord'a  title  by  tenant  works  forfeiture,  410. 

not  ijarol  disclaimer  by  lessee  for  j^ears,  410. 
by  tenant  from  year  to  year  (  J'ivian  v.  Moat),  410. 
is  waiver  by  tenant  of  notice  to  quit,  410. 
what  amounts  to,  411. 

renders  notice  to  quit  unnecessary,  410. 
effect  of  refusal  to  pay  rent,  411. 
must  be  before  ejectment,  412. 
waiver  of  disclaimer  by  distress,  ttc,  413. 

of  leases,  ^r.,  bi/  trustees  in  hankriqytcij,  307. 
history  of  the  law,  307. 
effect  of  Acts  of  1883  and  1890  and  Rule,  308 

text  of  enactments  and  Rule,  939. 
leave  of  Court  required,  309. 

excepted  cases,  309. 
forms  in  connection  with  disclaimer,  309. 
limit  of  time  for  disclaimer,  310. 
compensation  to  landlord,  311. 
general  effect  of  disclaimer,  312. 

rights  of  mortgagees,  sub-lessees,  &c.,  312. 

vesting  order  in  favour  of  sub-lessee,  313. 
of  lessor,  313. 
personal  liability  of  non- disclaiming  trustee,  312. 

And  see  Bankeuptcy. 

DISCLOSURE, 

of  defects  in  property  about  to  be  let,  122,  242. 
of  infectious  disease  to  intending  tenant,  913. 
See  Concealment. 

DISEASE  (INFECTIOUS), 

power  to  quit  furnished  hoiise  for,  196. 
penalty  for  letting  house  after,  913. 

for  falsehoods  on  letting  after,  913, 
ceasing  to  occupy  without  disinfecting,  914. 

DISSENTING  MINISTER, 

tenancy  of,  determinable  at  any  time,  253. 

DISTRESS  FOR  DAMAGE  FEASANT, 

note  on,  555. 

DISTRESS  FOR  RENT,  Chap.  XI.,  p.  468. 
definition  of  a  distress,  4G8. 
originally  a  pledge,  and  could  not  be  sold,  469. 
incident  to  the  reversion,  480. 
history  of  law  of,  469. 
to  what  rents  distress  incident,  469. 
on  lands  other  than  those  demised,  469. 

with  what  restrictions  as  to  mines,  470. 
on  other  goods  than  those  of  tenant,  470,  496. 

comments  of  Blackburn,  J.  [Lyons  v.  Elliott),  496  («) 
right  of,  may  be  postponed,  470. 
under  contract  for  lease  [Walsh  v.  Lonsdale),  471. 
for  rent  reserved  in  an  assignment,  no  distress,  471. 
not  for  rent  for  which  judgment  signed,  471. 

double  value  recoverable,  471. 
for  rent  of  incorporeal  hereditaments,  471. 
for  rent  of  furnished  apartments,  472. 
Law  of  Distress  Amendment  Act,  1888.  .538. 

Rules  of  Lord  Chancellor  under,  957. 

forms  of  certificate,  958  ;  of  cancellation,  960. 
fees  and  charges,  959! 

amendment  of,  by  Act  of  1895.. 966. 

Rules  of  Lord  Chancellor  under,  960. 

Mestraining  distrest  by  injunction,  479. 
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DISTRESS  FOE,  IfE^T— continued. 
What  may  be  distrained  for  : 
"rent-service,"  due  from  tenant,  469. 

commonly  called  rent,  469. 
rent  payable  in  advance,  430. 
rent-charge,  469. 

rent-seek  (Landlord  and  Tenant  Act,  1730,  s.  5),  429. 
rent  due  from  a  tenant  at  will,  471. 

not  from  tenant  on  sufferance,  471. 
rent  reserved  in  an  assignment  of  a  term,  471. 
fee  farm  rents,  471. 
rent  of  incorporeal  hereditaments,  471. 
furnished  apartments,  472. 

liquidated  damages  for  breaking  up  pasture,  472. 
double  rent,  472. 
manual  lervices,  472. 
Conditions  precedent  to  distress  : 
right  to  distrain  untH  payment,  473. 
or  allowance  of  deductions,  473. 
effect  of  taking  security,  451. 
effect  of  tender  before  impounding,  473. 
after  impounding,  473. 
what  is  impoundmg,  474,  533. 
tender  must  be  in  full,  475. 
there  must  be  actual  demise  at  fixed  rent,  476. 
effect  of  acknowledgment  of  tenancy,  478. 
distress,  where  term  prolonged  by  custom,  479. 
£i/  whom  a  distress  maij  or  may  not  be  made,  480. 
by  reversioner  generally,  480. 

joint  tenants  (including  trustees),  481. 
tenants  in  common,  481. 
heirs  in  gavelkind,  482. 
coparceners,  482. 
tenants  in  tail,  482. 
tenants  by  the  cirrtesy,  482. 
tenants  in  dower,  482. 
tenants  under  execution,  483. 
lords  of  manors  and  commoners,  483. 
mortgagees,  483. 
mortgagor,  484. 
annuitants,  484. 
guardians,  485. 
by  persons  not  having  the  reversion,  485. 
exchanges  and  partitions,  485. 
jointures,  485. 
owner  of  a  rent-charge,  485. 

on  one  tenant's  holding  only  {Oiven  v.  Wynne),  551. 
rent-seek,  485. 
lords  of  manors,  485. 
tenants  pur  autre  vie,  485. 
executors  and  administrators,  486. 
sects.  37,  38  of  Civil  Procedure  Act,  1833.. 486. 

distress  before  Probate,  486. 
husbands,  486. 
corporations,  487. 
churchwardens  and  overseers,  487. 
receivers,  488. 

distress  illegal  after  appointment  of,  484. 
agents,  489. 
sequesti'ators,  489. 
Distress  in  case  of  bankruptcy  : 

for  six  months'  arrears  only,  315,  491. 
proof  for  surplus,  316. 

whether  distress  barred  by,  316. 
third  party  not  protected  by  six  months'  limitation,  317. 
landlord  may  not  follow  the  goods,  317. 
benefit  of  distress  lost,  if  goods  loft  with  bankrupt,  317. 
effect  of  agreement  to  take  stock  for  rent,  318. 
payment  to  avoid  distress  valid,  317. 
preferential  charges  or  proceeds  of  distress  for  wages,  &c.,  318. 

L.T.  69 
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DISTRESS  FOR  RmfT— continued. 
Distress  on  liquidating  company  : 
leave  of  Court  required,  492. 

except  where  landlord  stranger  to  company,  493. 
review  of  cases  {Oak  Pitts  case),  494. 
furniture  comprised  in  debentures,  494. 
preferential  charges  for  salaries,  &c.,  565. 

Distress  on  agricHltural  holding  : 
special  provisions  as  to,  489. 

repetition  of  some  of  them  in  general  Act  of  1888 .  .490  (r). 
can  they  be  contracted  out  of?  490. 

Things  distrainablc  : 

all  things  on  premises,  496. 
though  of  stranger,  496. 

except  specially  exempted,  406.  ^ 

money  (if  in  sealed  bag),  496. 

com  and  crops,  497. 

partnership  property,  496. 

Exemptions  from  distress,  494. 
short  list  of,  495. 
Crown  property,  496. 
things  absolutely  privileged,  495. 
fixtures,  499. 

railway,  499  ;  keys,  499. 
animals  ferce  naturae,  500  ;  deer,  ib.,  but  not  dogs,  ib. 
goods  delivered  to  a  man  in  the  way  of  his  trade,  500. 
farrier,  weaver,  pawnbroker,  500,  501. 
butcher,  agent,  auctioneer,  innkeeper,  501. 
not  carriage  kept  for  sale,  nor  boat,  nor  picture,  501. 
things  in  actual  use,  503. 

clothes,  503. 
goods  in  custody  of  law,  503. 

satisfaction  of  rent  by  execution  creditor,  556. 
exception  of  growing  corn  seized  under ^.  fa.,  505. 
clothes,  bedding,  and  tools,  up  to  6/.,  506. 

restoration  of  these  by  order  of  J. P.,  506. 
bedstead  {Davis  v.  Harris),  506. 
lodgers'  goods,  507.     See  Lodgees. 
railway  rolling  stock,  509. 

restoration  of  this  by  order  of  J. P.,  509. 
hired  machinery  and  breeding  stock  (on  farm),  610. 
things  conditionally  privileged,  510. 
beasts  of  plough  and  sheep,  510. 
sheep  of  sub-tenant  {Keen  v.  Priest),  511. 
threshing-machiue  not  privileged,  513. 
tools  of  trade,  513. 
scholar's  or  lawyer's  books,  513. 
agisted  stock  on  agricultural  holding,  513. 
redemption  of,  by  owner,  514. 
Proceedings  in  distress,  514  ;  forms,  1036. 
the  Statute  of  William  and  Mary,  923. 
the  Distress  for  Rent  Acts,  956,  966. 
distress  must  be  between  sum-ise  and  sunset,  514. 
may  distress  be  on  Sunday?  515. 
not  till  after  rent  day,  515. 

after  lease  ended  (L.  and  T.  Act,  1709,  ss.  6,  7),  515. 
six  months  on  part  held  over  by  custom,  516. 
only  six  years'  an-ears  may  be  recovered,  517. 
on  agricultural  holding,  one  year's,  518. 

saving  for  "ordinary  course  of  dealing,"  518. 
right  to  distrain  must  have  accrued  within  twelve  years,  517. 
where  to  be  made  (52  Hen.  3,  c.  15),  519. 

on  land  out  of  which  rent  issues  {Daniel  v.  Stepney),  519. 

on  other  land,  by  agreement,  409. 
on  any  part  of  land,  519. 

on  barge  between  high  and  low-water  mark,  519. 
on  lands  hi  different  counties,  520. 
not  on  highway,  520. 
on  commons  (Distx-esa  for  Rent  Act,  1737,  s.  8),  620. 
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DISTRESS  FOR  'RE'^T— continued. 
Froceediiiffs  in  distress — continued, 
how  made  in  ordinary  cases,  521. 

by  landlord  or  his  bailiff,  or  "broker,"  521.     See  Beokeb. 
outer  door  may  not  generally  be  broken  open,  625. 
entry  by  window,  climbing  fence,  &c.,  625. 
abandonment  of  distress,  526. 

in  case  of  fraudulent  removal,  527.     And  sec  Feaudulent  RemoVAIi. 
how  distress  impounded,  533. 

animals  to  have  food  and  water,  634. 
power  to  third  persons  to  supply,  534. 
expenses — how  recovered  by  distrainer,  534. 
liability  of  distrainer  for  injury,  534. 
non-liability  of  pound-keeper,  535. 
cattle  may  not  be  driven  more  than  3  miles,  535. 
fee  on  impounding  (id.),  535. 

impounding  on  premises  (Distress  for  Rent  Act,  1737,  s.  10),  536. 
remedy  for  pound-breach,  536. 

recovery  of  treble  damages,  554. 
though  no  special  damage,  554. 
whether  tenant  may  be  excluded,  537. 
com,  &c.,  may  not  be  removed,  537. 
notice  of  distress  in  writing,  539. 

five  days'  notice  must  be  given  to  replevy,  538. 
fifteen,  if  tenant  requii'es  it,  638. 
what  is  a  good  notice,  539. 
time  of  removing  and  selling  the  distress,  539. 
time  for  sale,  539,  540. 

"  holding  over  "  ordeis^  540;  form  of,  1038. 
crops  may  not  be  sold  till  ripe,  540. 
appraisement  and  sale,  541. 

appraisers  formerly  required  to  be  sworn,  538. 

oath  dispensed  with  by  Parish  Constables  Act,  1872.  .538. 

appraisement  dispensed  with,  541. 

unless  required  by  tenant  in  writing,  541. 
sale  not  compulsory  (Philpott  v.  Lehain),  544. 
stamp  on  appraisement,  542. 
mode  of  selling  the  goods  distrained,  642. 

in  auction  room,  at  request  of  tenant,  641. 
landlord  may  not  buy,  542. 

nor  sell  hay  too  cheap  for  consumption  on  premises,  543. 
overplus  of  sale  to  be  paid  to  tenant,  543. 

action  for  not  leaving,  in  hands  of  sheriff,  544. 
no  action  for  rent  till  sale  {Lehain  v.  Fhilpoti),  544. 
surplus  unsold  goods  to  be  returned,  544. 
Expenses  of  distress,  544. 

scales  of,  under  Distress  for  Rent  Rules,  545. 

treble  damages  for  exceeding  (distress  for  20?.),  544. 
taxation  of,  545. 
charges  for  negotiation,  545. 
bailiff's  right  to  percentage,  546. 
remedy  for  extortion  before  justices,  544,  546. 
landlord  liable  for  personal  levy  only,  644. 
copy  of  broker's  charges  to  be  delivered,  545. 
Second  distress,  551. 

in  case  of  insufliciency  of  fii-st,  651. 

otherwise  vexatious  and  illegal,  551. 

for  rent -charge  on  tenant  of  grantor,  551. 

on  one  tenant  only,  651. 
for  successive  gales  all  due  at  time  of  first  distress,  552. 
action  for  goods  taken  on  second  distress,  552. 
in  case  of  replevin,  562. 
Mescue  and poiaid-brcach,  553. 
what  amounts  to  a  rescue,  553. 
when  a  rescue  may  be  made,  554. 
remedies  for  rescue  and  pound-breach,  564. 
indictment  for  pound-breach,  654. 
instance  in  1893  of,  554  («). 
recovery  of  treble  damages,  554. 
of  what  costs,  555. 

69  (2) 


1092  Index. 

DISTRESS  FOR  UE'NT—conthiued. 

Satisfaction  of  arrears  by  execution  creditor  : 

no  goods  may  bo  taken  till  one  year's  rent  paid,  55G. 

text  of  sect.  1  of  Landlord  and  Tenant  Act,  1709.  ,556. 
saving  for  Crown  debts,  5')7. 
there  must  be  actual  removal,  558. 
tenancy  must  be  a  subsisting  one,  558. 
whether  statute  applies  to  ground  rents,  558. 

to  rents  in  advance,  558. 
purchaser  from  sheriff  must  remove  in  reasonable  time,  663. 
liability  of  sheriff,  559. 

whether  notice  to  him  necessary,  560. 
non-liability  of  execution  creditor,  559. 
claim  for  rent  in  case  of  county-court  process,  563. 

distress  by  county-court  bailiff,  563. 
Admiralty  process,  664. 
how  much  rent  recoverable,  564. 

Charge  of  preferential  claims  in  case  of  bankruptcy ,  565. 
extracts  from  Act  of  1888.  .565. 

priority  of  rates,  taxes,  wages  and  salaries,  565. 

mode  of  enforcing  charge,  567. 

questions  arising  on  construction  of  statute,  566. 

Remedies  for  wrongful  distresses ,  Ch.  XII.,  p.  668. 
recovery  of  goods  by  replevin,  568.     See  Replevin. 
recovery  of  damages  by  action,  586. 

summary  remedy  within  metropolitan  police  district,  585. 
action  for  double  damages,  where  goods  sold,  586. 
double  damages  compulsory,  686. 
one  form  of  indorsement  of  writ,  587. 
excessive  distress,  588. 
irregidar  distress,  588. 

special  damages  must  be  proved,  588. 
defences  to  actions,  589. 

not  guilty  by  statute,  589. 

what  it  puts  in  issue,  589. 
Public  Authorities  Protection  Act,  589  [q). 
determination  of  disputes  under  Agricultural  Holdings  Act,  591. 
by  justices  or  county  court,  591. 

appeal  from  justices  to  Quarter  Sessions,  591. 

DISTRICT  RATES, 

leviable  on  occupier  under  Public  Health  Act,  642. 

on  owner,  reduced  rates,  643. 
quarter  rating,  643. 
ixnoccupied  premises,  643. 
outgoing  and  incoming  tenants,  643. 
contracts  between  landlord  and  tenant  saved,  644. 
conflicting  authorities  on  liability  to,  645,  645  (r). 

DISTURBANCE, 

effect  of  agreement  "not  to  distiirb,"  103,  175. 
of  "  quiet  enjoyment"  of  tenant  by  landlord,  755,  762. 
And  see  Quiet  Enjoyment. 

DITCH  AND  HEDGE, 

ditch  belongs  to  him  who  owns  hedge,  687. 
rule  as  to  ditching,  687. 

DOGS, 

not  exempt  from  distress,  500. 

DOOR,  OUTER, 

cannot  be  broken  open  to  distrain,  525. 

review  of  cases  by  Bowen,  L.J.,  525. 
breaking  open  for  re-entry  {Turner  v.  Sleymctt),  859. 

DOOR-BELL, 

use  of,  by  lodger,  251. 


Index.  1093 

DOUBLE  COSTS, 

for  successful  defendant  sued  for  wrongful  distress,  690. 
substitution  of  "fuU  costs  "  by  Pollock's  Act,  590. 
effect  of  Rules  of  Supreme  Court,  590. 

DOUBLE  RENT, 

action  for,  where  any  tenant  holds  over,  808. 

lies  by  sect.  18  of  Distress  for  Rent  Act,  1737.  .808. 

after  tenant's  own  notice  to  quit,  808. 

text  of  that  enactment,  808. 
_  holding  over  need  not  be  wilful,  808. 
notice  need  not  be  in  writing,  808. 
proceedings  for,  similar  to  those  for  single  rent,  809, 
may  be  distrained  for,  472. 
recoverable  in  county  court  (50/.),  809. 
waiver  of,  by  landlord,  809. 

DOUBLE  VALUE, 

action  for,  against  tenant /or  years  holding  over,  804. 

lies  by  sect.  1  of  Landlord  and  Tenant  Act,   1730,  after  land- 
lord's notice,  804. 

text  of  that  enactment,  804. 

does  not  lie  where  tenancy  weekly,  &c.,  805. 

tenant  must  hold  over  tvilfuUy,  805. 

demand  and  notice  in  writing,  806  ;  form,  1027. 

cannot  be  distrained  for,  807. 

action  in  county  court,  807. 
action  for  double  value  of  goods  distrained,  586. 

_  lies  by  2  W.  &  M.  c.  5,  where  sale  and  no  rent  due,  586. 
action  for,  against  tenant  fraudulently  removing  goods,  530. 

recovery  of  less  than  50/.  by  proceedings  before  justices,  530. 

DOWER, 

leases  by  tenants  in  dower,  13. 
distresses  by,  482. 

DRAFT  LEASE, 

property  of  client,  not  solicitor,  937. 
eflPect  of,  on  acceptance  of  contract,  117  (A-). 

DRAINAGE, 

allowances  for,  at  end  of  term,  826. 
under  custom  of  country,  827. 

under  repealed  Agricultural  Holdings  Act,  1875.  .835. 
"  first  class  "  improvement,  835. 
not  exhausted  for  twenty  years,  835. 
under  Agricultural  Holdings  Act,  1883.  .842. 
notice  to  landlord,  842. 
landlord  and  tenant  may  agree,  843. 
or  landlord  may  do  drainage,  843. 

and  charge  interest,  843. 
or  tenant  may,  843. 

and  receive  compensation,  843. 
under  Allotments  Compensation  Act,  830. 

DRAINS, 

defective,  warranty  against,  in  letting  furnished  house,  196. 
expenses  of,  under  Sanitary  Act,  payable  by  tenant,  022,  644. 

importance  of  "out-goings  "  in  lease,  622,  645. 
eflPect  of  agreement  by  landlord  to  repair,  668. 

DRUNKEN  PERSON, 

lease  by,  invalidity  of,  53. 

DUCHY  OF  CORNWALL  AND  LANCASTER, 

leases  by,  18,  19. 

appL'cation  of  Agricultural  Holdings  Act  to,  856. 

DUNG, 

allowance  for,  at  end  of  term,  823.    And  sec  Mantjee. 
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DUPLICATE  LEASE,  146.     See  Counteepaet, 

DURESS, 

meaning  of,  53. 

leases  by  persons  made  under  duress,  53. 

DURHAM  UNIVERSITY, 
leases  by,  34. 

"DUTIES," 

covenant  by  tenant  to  pay,  meaning  of,  645. 

DWELLINQ-HOUSE, 

covenant  to  use  house  only  as,  740.     And  see  Teade. 


EASEMENTS, 
•ways,  769. 
lights,  774. 
including  of,  or  not,  in  lease,  160. 

under  word  "appurtenances,"  160. 

in  or  after  1882,  by  Conveyancing  Act,  162. 

eatage  of  grass, 

no  implied  stipulation  as  to  its  quality,  196. 

EATING  HOUSE, 

covenant  by  landlord  of,  not  to  let  adjoining  house  as,  746. 
how  construed  [Kemp  v.  Bird),  746. 

ECCLESIASTICAL  COMMISSIONERS, 

consent  of,  to  certain  ecclesiastical  leases,  30. 

may  inspect  repairs  and  give  notice  of  dilapidations,  32. 

consent  of,  under  Agricultural  Holdiugs  Act,  1883.  .950. 

ECCLESIASTICAL  LEASING  ACT,  1842.. 30. 

1858.. 30. 

ECCLESIASTICS, 

leases  by,  23. 
leases  to,  78. 

not  more  than  80  acres  without  bishop's  leave,  78. 

penalty  for  excessive  holding,  40s.  an  acre,  78. 

EDUCATIONAL  SOCIETIES, 

sites  for  building,  79. 

EFFLUXION  OF  TIME, 

expiration  of  lease  by,  330.     And  see  Holding  ovee. 

EJECTMENT, 

by  proceedings  in  High  Court,  859. 

under  Ord.  XIV.,  867. 
by  proceedings  in  county  court  (holding  over),  883. 

(rent  unpaid),  890. 
(ordinary  action),  896. 
former  proceedings  in  action  of,  860. 
name  no  longer  technical  in  High  Coiu:t,  860. 

given  in  county  courts  under  Act  of  1888.. 896. 
termed,  under  Judicature  Act,  "  recovery  of  land,"  860. 
if  for  forfeiture,  notice  prior  to  action,  368. 
except  for  non-payment  of  rent,  369. 

See  Recoveet  of  Peemises  by  Laudloed,  Ch.  XXII.,  p.  858. 

ELECTRIC  LIGHT  APPARATUS, 

of  "  undertakers,"  not  distrainable  for  rent,  495. 
non-payment  for,  out  of  settled  capital,  11. 
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ELEGIT, 

leases  by  tenants  under  an  elegit,  67. 
writ  of,  does  not  extend  to  goods,  299. 

leasehold  interest  not  "  goods,"  299. 
registration  of,  in  Middlesex  or  Yorkshire,  301. 
must  be  executed  within  three  months,  301. 
judgment  not  to  affect  land  till  delivered  in  execution,  301. 

EMBANKMENT  AGAINST  FLOODS, 

compensation  for,  under  Agricultural  Holdings  Act,  841. 

EMBLEMENTS, 

nature  and  derivation  of,  809. 
annual  artificial  profits,  809. 
right  of  entry  for,  809. 

prolongation  of  tenancy  of  land  in  lieu  of,  by  Landlord  and  Tenant 
Act,  1851..  810. 

tenant  may  hold  till  end  of  current  year,  810. 
and  then  quit,  810. 
textof  Actof  1851,.930. 
general  rule  as  to  persons  entitled,  811, 

tenants  for  life  and  their  undertenants,  811. 

clergymen  and  their  undertenants,  811. 

tenants  from  year  to  year,  811. 

strict  tenants  at  -wiU,  812. 

tenants  under  execution,  812. 

EMPTY  HOUSE,  .  .       tt 

tenancy  on  sufferance  by  occupation  of,  259.     And  see  Unoccupied 

Houses.  _ 

recovery  of,  by  landlord  before  justices,   833.     And  sec  Deseeted 

Premises. 

ENABLING 

and  disabling  statutes,  24. 

ENCROACHMENT, 

by  tenant,  is  for  benefit  of  landlord,  801. 

same  rule  applies  although  landlord  consents,  801. 

ENGINE, 

power  of  trader  tenant  to  remove,  701. 
agricidtural  tenant  may  not  remove,  at  common  law,  i,0o. 
may  remove,  rmder  Ag.  Hold.  Act,  1883,  s.  34.  .706. 
text  of  that  enactment,  706.     And  see  Eixtuees. 

ENJOYMENT,  QUIET,  755  et  seq.    See  Quiet  ENJO^naEUT. 

ENSILAGE,  .    ^        ,TT  1^-        A  .  Q.I 

compensation  for,  under  Agricultural  Holdings  Act,  841. 

ENTRY,  ,    ^,     ^    ^   ^ 

rights  of,  may  be  disposed  of  by  deed,  l. 
of  lessee,  222  ;  interesse  termini,  222. 

necessary  to  change  an  interesse  termini  into  a  tei-m,  1>Z. 
under  contract  for  lease  or  void  lease,  244. 

how  tenancy  from  year  to  year  created,  244. 
to  avoid  a  lease,  347.     And  see  Eoefeituee. 
by  executor,  effect  of,  326. 

personal  liability  on,  326. 
qualified  as  to  rent,  325. 
by  landlord  to  do  repairs,  671. 

to  inspect  fixtures,  &c.,  720.     See  Repaie. 
peaceable,  without  action  of  ejectment,  859. 
forcible,  criminal  liability  for,  916.     And  see  Foecible  Entet. 

EPISCOPAL  AND  CAPITULAR  ESTATES, 

leases  of,  31. 
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EQUITY, 

doctrine  as  to  contract  for  lease,  97. 

effect  and  authority  of  Wahh  v.  Lonsdidc,  97. 
equitable  mortgage  of  lease,  effect  of,  291. 

whether  breach  of  covenant  not  to  assign,  734. 
waste,  definition  of,  679. 

ERASURE, 

in  a  deed,  deed  may  bo  good  in  evidence,  224. 
avoidance  of  lease  for,  224. 

ERROR, 

erroneous  lease,  how  corrected  in  equity,  240. 
correction  of  clerical,  by  Court,  152. 

ESCROW, 

effect  of  delivery  of  lease  as,  213. 
decree  for  lease  not  made  on,  117. 

ESTIMATE, 

of  dilapidations,  720. 
valuation  of  fixtures,  721. 

as  between  outgoing  and  incoming  tenants,  721. 
surveyor's  remuneration,  722. 

ESTOPPEL, 

leases  by,  61,  236. 

leases  by  a  mortgagor,  61,  239. 

effect  of,  on  lessor,  236. 

on  lessee,  239. 

on  validity  of  lease,  239. 

as  to  description  of  premises,  239. 
by  demise,  by  tenant  on  sufferance,  260. 
by  an  attornment,  296. 
surrender  by  {Lyon  v.  Reed),  337. 

a  tenant  is  estopped  from  denying  his  landlord's  title,  237. 
may  show  its  subsequent  cesser,  238. 
may  show  title  in  other  than  claiming  assignee,  238. 
against  reversioner  by  paying  rent  to  life  tenant,  238. 

ESTOVERS, 

leases  of,  92, 

ETON  COLLEaE, 

leases  by,  34  ;  corn  rent  under,  433. 

EVICTION, 

for  forfeiture  for  breach  of  covenant,  notice  before,  368. 

except  when  breach  is  non-payment  of  rent,  369. 
law  and  practice  of  and  in  ejectment,  Ch.  XXII.,  p.  868. 
apportionment  of  rent,  in  respect  of  estate,  upon,  455. 

in  respect  of  time,  461. 
suspension  of  rent  by,  if  eviction  by  landlord,  455,  464. 
not  if  eviction  by  trespasser  {Paradine  v.  Jane),  464. 
And  see  Recoveey  of  Peemises  by  Landloed. 

EVIDENCE, 

parol,  when  admissible  to  explain  lease,  154. 
of  custom  of  country,  155. 
stamping  documents  for,  211. 

EXCEPTIONS  AND  RESERVATIONS,  200. 
forms,  1010  et  seq. 

construction  of  exception  in  favour  of  lessee,  201. 
trees,  &c.,  202. 

apple  trees,  202. 
game,  203,  779. 
water,  204. 
mines,  203. 

EXCESSIVE  DISTRESS,  688.     See  Disteess  foe  Rent. 
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EXCHANGES, 

distress  for  rent  reserved  for  equality,  485. 

EXECUTION, 

of  lease  for  more  than  3  years  by  deed,  U;i. 
of  lease  by  deed,  seal  necessary,  212. 

whether  signature  necessary,  213. 
failure  of  lessor  to  execute,  213. 
failure  of  intending  party  to  execute,  135. 

appointment  of  person  to  execute  for  him,  135. 
of  lease  as  an  escrow,  effect  of ,  213. 
of  lease  under  a  power,  232. 
stamping  lease  after,  for  evidence,  211. 
by  attorney,  214. 
operation  from  date  of,  214. 
attestation  usually  unnecessary,  214. 

except  where  lease  under  power,  214. 

EXECUTION  (WRITS  OF), 

fieri  facias,  sheriff's  duty  on  executing,  298. 
seizure  of  equitable  reversionary  interest,  299. 
of  term  for  years,  298. 

by  landlord  for  rent  unpaid,  347  (o). 
of  tenancy  from  year  to  year,  298. 
elegit,  299. 
registration  of,  301. 

judgment  not  to  affect  land  tUl  delivered  in,  301. 
proviso  for  re-entry  in  case  of,  352. 

no  relief  against  forfeiture,  368. 
goods  taken  in,  may  not  be  distrained,  495,  503. 
goods  may  not  be  taken  in,  till  one  year's  rent  paid,  556. 

text  of  8.  1  of  Landlord  and  Tenant  Act,  1709..  550.     And  see 

DiSTEESS. 

liability  of  sheriff,  559. 
non-liability  of  execution  creditor,  559. 
in  action  for  recovery  of  land,  882. 

by  wi-it  of  possession  in  High  Court,  882. 

at  what  time  such  writ  may  issue,  882. 

issue,  though  landlord's  term  expired,  882. 

by  warrant  of  possession  in  county  court  (holding  over),  884. 

in  action  for  rent  unpaid,  890. 

in  ordinary  action,  892. 

EXECUTORS  AND  ADMINISTRATORS, 

leases  by,  55. 

lease  goes  to,  and  not  to  heirs  by  law  of  England,  55. 

otherwise  by  law  of  Scotland,  55. 
reversion  goes  to,  by  Land  Transfer  Act,  1897.  .55,  322. 

in   case  only  of  death  after   1897.. 55,   321.      A)id  see  Real 

Repeesentative  . 
to  heir-at-law  before  administrator  appointed,  56. 
executor  may  demise  before  probate,  57. 

administrator  may  not  before  letters,  57. 
may  not  grant  option  of  purchase,  57. 
assent  of  executor  to  bequest  of  lease,  68,  322. 
married  woman  executrix,  lease  by,  58. 
eflPect  of  probate,  322. 

of  letters  of  administration,  323. 
executor  proving,  cannot  renounce  term,  323. 
of  tenants  from  year  to  year,  323. 

must  give  or  receive  notice  to  quit,  323. 
not  personally  liable  for  rent  where  premises  valueless,  325. 
only  profits  are  assets,  327. 
shape  of  defence  in  such  case,  325. 
exercise  by,  of  option  to  determine  lease,  408. 
personally  Liable  for  repairs  {Tremeere  v.  Morison),  325. 
for  non- insurance,  328. 
for  party-walls,  328. 
"entry"  necessary  to  personal  liability,  326. 
executor  de  son  tort,  324. 
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EXECUTORS  AND  ADMINISTHATOH^— continued. 

how  thcj  may  get  rid  of  x^ersonal  liability,  328. 

may  set  apart  funds  under  Act  of  1859.  .328. 
lessor  may  follow  assets,  329. 

may  assign  over  to  pauper,  32-J . 
actions  by,  for  breaches  of  contract  in  testator's  lifetime,  323. 
distress  by,  under  Civil  Procedure  Act,  1833,  ss.  37,  38.  .486. 
how  far  liable  for  use  and  occupation,  608. 
action  against,  for  specific  performance,  132. 

EXPENSES, 

of  lease  and  counterpart,  218. 

scale  of  solicitor's  charges,  218. 
text  of  "  Remuneration  Order,"  1882.  .937. 
of  distress  for  20/.  or  less,  limit  by  Distress  (Costs)  Act,  544. 

for  more  than  20/.  under  Distress  for  Rent  Rules,  645. 
penalty  for  over-charges,  546. 
of  action  of  ejectment  of  sub-tenant  at  end  of  term,  800. 
borne  by  tenant  {Henderson  y.  Squire),  800. 

EXPIRED  LEASE, 

custody  of,  lessor  cannot  obtain,  276. 

EXTENT, 

eJBfect  of,  on  a  distress,  504. 

EXTRA  RENT, 

for  hay  or  straw  sold,  &c.,  how  recoverable,  446 


FACTORS, 

goods  in  possession  of,  privileged  from  distress,  495,  502. 

FACTORY, 

provision  for  fire-escape  in,  by  owner,  622. 

"  fair  share  "  of  expenses  charged  on  tenant,  622. 

FAIR  AND  MARKET, 

leases  of,  93. 

FALSA  BEMONSTRATIO, 
doctrine  of,  158. 

FARM, 

what  it  comprises  if  let  by  deed,  167. 

tenant  of  landlord  having  uncertain  interest,  809. 

common  law  right  to  emblements,  809. 

statutory  right  to  remain  till  end  of  current  year,  810. 
Sale  of  Farming  Stock  Act,  1816.  .925. 
conversion  of,  into  market  garden,  no  injunction  against  {Mciix  v. 

Cohley),  678. 
obligation  to  cultivate,  676. 

four-course  system,  676. 
forms  of  agreement  for  yearly  letting  of,  1001,  1080. 

And  see  Ageiculttjee  ;  Emblements  ;  Fixtures. 

FARRIER, 

horse  being  shod  by,  privileged  from  distress,  500. 

FEE  FARM  RENT,  428. 

ordinarily  no  distress  for,  471. 

FEE  SIMPLE, 

enlargement  into,  of  residue  of  long  term,  430. 
acquisition  of ,  by  yearly  tenant  after  12  years,  243. 
by  tenant  at  will  after  13  years,  266. 
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FEES, 

payable  in  county  court  on  a  replevy,  676. 
statutory,  in  levying  distress,  514:. 

FELONS, 

leases  by,  63  ;  to,  82. 

specific  performance  by  or  against,  133. 

FENCES,  687. 

climbing  over,  to  distrain  for  rent,  525. 

ownership  of  agricultural  fences,  687. 

obligations  of  tenant  to  repair,  689. 

rights  as  to  fences,  boundaries,  and  party- walls,  688. 

waste  and  destruction  of,  689. 

remedies  for  non-repair  of,  689. 

by  landlord  against  tenant,  689. 

by  third  party  against  tenant,  797. 
tenant  must  preserve  boundaries  of  land  demised,  689. 
compensation  for,  under  Agricultural  Holdings  Act,  841. 

removability  of,  706. 
barbed  wire,  liability  of  tenant  for  damage  by,  797. 

FEE,^  NATURE, 

animals,  absolutely  privileged  for  distress,  495,  500. 

FERRY, 

lease  of,  158. 

FEVER, 

criminal  liability  in  letting  premises  infected  by,  913.      And  see 

Inpectiotjs  Disease. 

FIERI  FACIAS.     See  Execution  ("Weits  of). 
leases  under,  67. 
sheriff's  duty  on  executing,  298. 
seizure  of  equitable  reversionary  interest,  299. 

of  tenancy  from  year  to  year,  298. 

of  term,  where  no  proviso  for  re-entry,  347  (o). 

FINE, 

prohibition  of,  for  ecclesiastical  lease,  32. 

regard  to  be  had  to,  under  Settled  Land  Act  of  1882 . ,  7. 

for  lessor's  consent  to  underlet,  not  to  be  taken,  731. 

FINES  AND  RECOVERIES  ACT, 
leases  under,  by  tenant  iu  tail,  3. 

by  married  woman,  50. 

FIRE, 

lessee  not  liable  for  accidental,  663. 

subsequent  liability  of  lessee  to  rent  {Belfour  v.  Weston),  463. 

effect  of  stipulation  for  abatement  of  rent,  463. 

stipulation  not  "  usual,"  136  ;  form  of  it,  1000. 
effect  of,  on  contract  for  lease  {Counter  v.  Maephcrson),  124. 

on  contract  for  music-hall  [Taylor  v.  Caldwell),  124  (/). 
liability  to  repair  or  rebuild  [Bullock  v.  Bommiit),  663. 
liability  for  use  and  occupation  [Izon  v.  Gorto»),  616. 
obligation  under  Building  Act  to  expend  insurance  money,  463. 

whether  this  Act  applies  to  landlords,  463. 
covenant  to  insiu-e,  &c.,  723  ;  form,  994.     See  Insueance, 
by  lessor  of  flats  to  provide  fire-escape,  &c.,  1015. 

payment  of  "  fair  share  "  of  cost  by  lessees,  622. 

FISHERY, 

how  demised,  95. 
when  the  land  is  included,  158. 
action  will  lie  for  use  and  occupation  of,  610. 
for  right  with  rod  and  hne,  610. 

FIXTURES, 

meaning  of,  694. 

description  of,  in  schedule  of  lease,  200. 
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YlXTJTR'ES—coiitin  iied. 

exempt  from  distress  for  rent,  495. 
railway,  -lOO. 
kcj's,  499. 
criminal  liability  of  tenant  stealing,  915. 
maliciously  severing-,  91G. 
landlord's,  695. 
barns,   G9o  ;  stills,   G96 ;  conservatory,   69G  ;  salt-pans,    696  ;  mules 

[HcHawellv.  Easticood),  697. 
between  what  classes  of  persons  questions  ari.so,  698. 
general  rule  as  to  fixtures,  and  their  removability,  699. 
as  to  annexations  by  a  tenant,  699 . 
exceptions,  699. 
for  the  purposes  of  trade,  700. 

decisions  {Fenton  v.  Eobart),  700. 
extension  of  the  removability,  702. 
for  ornament  and  convenience,  702. 

conservatory,  window  sashes,  pump,  703. 
summary  of  what  may  be  removed,  703. 
for  agricidtural  purposes,  705. 

tenant  may  not  remove  at  common  law  {Ehves  v.  Maw),  705. 
removal  by  Landlord  and  Tenant  Act,  1851 .  .705. 
buildings,  engines,  machinery,  705. 
consent  of  landlord,  706. 
removal  by  Agricultural  Holdings  Act,  1875 . .  706. 
apphcation  of  Act,  705  ;  repeal  of  Act,  705. 
Act  coidd  be  "  contracted  out  of,"  705  ;  and  was,  706. 
removal  by  Agricultural  Holdings  Act,  1883.  .700. 
to  what  holdings  Act  applies,  706. 
before  end  of  tenancy,  706. 
or  within  reasonable  time  after,  706. 
conditions  of  removal,  706. 

payment  of  rent,  &c.,  706. 
avoidance  of  damage,  706. 
making  damage  good,  706. 
notice  to  landlord,  707. 
landlord's  option  to  buy,  707. 
contracting  out  of  the  Act,  707. 

difficulties  of  its  construction,  708. 

Contracts  as  to  removal,  709. 

renounced  fixtures  cannot  be  taken  in  execution,  710. 
general  words,  710  ;  what  passes  under,  712. 
sale  of,  not  within  Statute  of  Frauds,  712. 
mortgage  of,  711  ;  separate  mortgage  of,  711. 
billof  saleof,  713. 

rights  of  trustees  in  bankruptcy,  311,  714. 
of  mortgagees,  714. 

Time  for  removal  of  ,11^. 

during  term  or  prolongation  of  it,  715. 

right  lost  by  quitting,  no  re-entry,  715. 

case  of  tenancy  at  will,  716. 

of  head-lease  and  sub-lease  [Forter  v.  Brev),  717. 
of  special  agreement,  717. 

effect  of  surrender,  717. 
mode  of  removal,  718. 
LandlorcVs  remedy  for  wrongful  removal  of,  718. 

action  to  recover  value,  718. 

damages  for  improper  sale,  719. 
survey  and  valuation  of  dilapidations  and  fixtures,  720. 

right  of  landlord  to  enter  and  inspect  fixtures,  &c.,  720. 

estimate  of  dilapidations,  720. 

valuation  of,  between  outgoing  and  incoming  tenants,  720. 

surveyor's  remuneration,  722. 
customary  fee,  722. 

FLATS,  ^       ^^   ^^^ 

executory  contract  to  take  must  be  written,  &c.,  99,  115. 
payment  of  week's  rent  in  advance  not  "  part  performance,"  115. 
construction  of  covenant  to  employ  resident  porter  in,  768. 
form  of  lease  of  residential,  999. 
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FhATS— continued. 

owner  liable  for  injury  to  stranger  by  defective  staircase,  768. 

injunction  to  repair  staii'case,  768. 

club,  conversion  of  part  into,  restrained,  768. 

though  no  independent  covenant  for  residentiality,  768. 
adjoining,  obstruction  of  air  by,  so  as  to  cause  chimney  to  smoke, 
breach  of  covenant  for  quiet  enjoyment  {Tebb  v.  Cave),  766. 

FLINTS, 

tenant  may  convert  to  own  use  {Tueker  v.  Linger),  203. 

FLOOD, 

apportionment  of  rent  where  land  lost  by,  457. 
embankment  against,  compensation  for,  841. 
if  with  consent  of  landlord,  842. 

FOOD  AND  WATER, 

to   be    supplied   by  distrainer   to    animals   impounded,    534.       See 
Animals. 

FORCIBLE  ENTRY, 

criminal  liability  generally  for,  916. 
what  is  forcible  entiy,  916,  918. 
committal  of  ofPence  by  one  person,  919. 
if  by  three  or  more,  a  riot,  918. 
restitution  by  High  Coui-t  after,  918. 
by  landlord  after  term  expired  {Turner  v.  Meymott),  859. 

FOREHAND  RENT, 

may  be  distrained  for,  430  ;  effect  of  payment  of,  448. 
satisfaction  of,  by  execution  creditor,  658. 

FOREIGN  ATTACHMENT, 

in  London  inapplicable  to  rent,  449. 

FORFEITURE, 

condition  for,  on  breach  of  covenant  for  rent,  "  usual,"  138. 

on  breach  of  other  covenants,  not  "  usual,"  138. 
for  breach  of  covenant,  express  condition  for,  needful,  347. 
for  bankruptcy  of  lessee  [Roe  v.  Galliers),  303,  352. 
for  execution,  352. 
for  ceasing  to  work  mines,  353. 
for  non-production  of  cestui  que  vie,  353. 
for  breach  of  negative  covenant  [Hyde  v.  Warden),  351. 
by  what  acts  incurred  generally,  348.  _ 
time  and  place  of  performance  of  condition,  348. 
effect  of  the  Statute  of  Limitations,  349. 
estate  of  party  entering,  349. 
construction  of  provisoes  for  re-entry,  349. 

insensible  proviso,  350. 
who  may  avail  themselves  of  a  forfeiture,  354. 

not  the  lessee,  354. 

the  lessor  or  his  assigns,  354. 

equitable  owners,  354. 

trustees,  354. 

devisees,  coparceners,  <S:c.,  355. 

assignee  of  reversion  under  32  Hen.  8,  c.  34.  .355. 
construction  of  this  Act,  276. 

assignee  of  part,  281. 
for  non-payment  of  rent,  proviso  for,  356. 

formal  demand  at  common  law,  350. 

proviso  dispensing  with  such  demand,  356. 
when  unnecessary  by  C.  L.  P.  Act,  s.  210.  .357. 
"if  and  whenever  rent  in  arrear,"  &c.,  356. 

under  Settled  Land  Act,  lease  must  contain,  7. 
waiver  of,  360.     See  Waiver. 
notice  under  Conv.  Act  before  proceedings  for,  368  ;  form  of,  1028. 

except  for  non-payment  of  rent,  369. 
consideration  of  Conv. "Act  [Horsey  v.  Steiyer),  369. 
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FORFEITURE— c<j«<t«Hfrf. 

relief  against  forfeiture  for  non-payment  of  rent,  376. 
not  aifected  by  Conv.  Act,  309. 
for  breach  of  covenants  generally,  367.      See  Relief  aqainst 

I'OEFEITUEE. 

effect  of,  on  specific  performance  of  contract  for  lease,  125,  131. 

where  the  alleged  forfeiture  is  disputed,  131. 
of  right  to  renew  a  lease,  417.     Src  Renewal. 

proceedings  in  ejectment  on,  Ch.  XXII.,  p.  858.     See  Recoveey  op 
Peemises  by  Landloed. 

FORMAL  CONTRACT, 

effect  of  agreement  subject  to  preparation  of,  119. 

FORMS, 

of  precedents  for  leases  and  agreements,  list  of,  990. 

concise  statutory  form  of  lease,  927. 
of  notices  to  quit  and  other  notices,  1024. 
of  notices  of  particulars  of  breaches  under  Conv.  Act,  1028. 
of  proceedings  in  distress,  1036. 

of  certificates  of  certificated  bailiffs,  958. 
of  proceedings  in  actions,  1042. 

in  connection  with  disclaimer  of  bankrupt's  lease,  1032. 
applicable  to  Agricultural  Holdings  Act,  1060. 

issued  by  Board  of  Agriculture,  985. 

FORTHWITH, 

meaning  of,  in  a  covenant  to  repair,  &c.,  658. 

FOX-HUNTING, 

trespass  for,  not  authorized,  784. 

assavdt  to  prevent,  justified,  784. 
barbed-wire  fences,  UabiUty  of  tenant  for  damage  by,  797  {x). 

FRANCHISES, 
leases  of,  93. 

FRAUD, 

of  agent,  rescinding  for,  74. 

questioned  rule  of  Cornfoot  v.  FotvJce,  74. 
refusal  of  specific  performance  where,  121,  126. 
rescinding  of  lease  for,  242. 

in  Common  Law  Division,  242. 

FRAUDS  (STATUTE  OF), 

contract  for  lease  must  be  in  writing  signed,  97. 

signature,  mode  of,  106. 
oral  contract  with  part  performance,  113. 
lease  for  more  than  three  years  must  be  in  writing  signed,  143. 

must  be  by  deed,  143. 
contract  for  sale  of  fixtures  not  within  [Hallen  v.  Runder),  712. 

FRAUDULENT  REMOVAL, 

to  avoid  a  distress,  527. 

goods  may  be  seized  within  thirty  days  anywhere,  527. 

saving  for  bona  fide  sale,  528. 

power  to  break  open  places  of  concealment,  528, 

assistance  of  constable,  528,  530. 

seizure  only  when  tenant  in  possession,  529. 

fraudulent  though  not  clandestine  removal,  529. 

statute  apphes  to  goods  of  tenant  only,  529. 
in  metropolitan  police  district,  530. 

constable  may  stop  carriages,  530.  • 
forfeiture  of  double  value  by  tenant,  530. 

where  goods  less  than  50?.,  through  justices,  532, 

otherwise  by  action,  531. 

FREE, 

meaning  of  free  of  out-goings,  619. 
demise  of  house  rent-free,  effect  of,  252. 
devise  rent-free  during  good  behaviour,  331. 
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FRIENDLY  SOCIETIES, 

leases  to  trustees  of,  for  meetings,  85. 

FEOM, 

meaning  of  (exclusive  or  inclusive),  170. 

mUIT  TREES, 

irremovability  of,  by  non-traders,  700. 

compensation  for,  under  Agricultural  Holdings  Act,  841. 

under  Allotments  Compensation  Act,  830. 
under  Market  Gard.  Compensation  Act,  846, 
removability  of,  847, 
distress  for  rent  on  fruits,  497, 

FURNISHED  APARTMENTS.     See  Lodgings. 
rent  of,  may  be  distrained  for,  472. 

FURNISHED  HOUSE, 

implied  stipulation  as  to  its  fitness  for  habitation,  196. 
breach  of,  by  bugs  {Smith  v.  Marrable),  196. 

by  bad  drains  ( TFilsou  v.  Finch  Ilatton),  196. 

by  measles,  196. 

whether  bona  fide  belief  in  fitness  or  not,  196. 
no  implied  warranty  of  continued  fitness  {Sarson  v.  Roberts),  196. 
rent  issues  out  of  the  realty,  251. 
"  collateral"  agreement  as  to  sending  in  furniture,  99. 
movement  of  pictures,  197. 

FURNITURE, 

schedule  of,  annexing  of,  to  lease,  206. 

no  action  for  injury  to,  by  landlord's  removal  of  roof,  801. 

action  for  damage  to,  by  forcible  entry,  800. 

distress  on,  for  rent,  496. 

exception  for  fixtures,  495,  499. 

and  bed  up  to  (with  clothes  and  tools)  bl.,  506. 

comprised  in  debentures  of  company,  494. 
criminal  liability  of  tenant  or  lodger  stealing,  915. 

FURTHER  ASSURANCE, 

covenant  for,  runs  with  land,  185. 


GALE, 

each  periodical  payment  of  rent  so  termed,  437. 

GAME,  Oh.  XVIII. ,  Sect.  3,  p.  778. 
demise  of  right  to,  by  deed,  94. 
what  it  includes,  778. 
common  law  right  of  tenant  to,  779. 
statutes  relating  to,  778. 

Ground  Game  Act,  1880 . .  786. 

concuiTent  right  of  occupier,  though  game  reserved,  786. 
full  text  of  Act,  935.     And  see  Gkottnd  Game. 
exceptions  and  reservations  of,  778. 
parol  reservation,  how  far  good,  779. 
construction  of  written  reservation,  779. 
grant  of  sporting  right  to  third  person,  780. 

right  of  grantee  to  turn  on  game,  780. 
damages  to  tenant  for  excess,  780, 

grantor  may  fell  timber,  780, 
rating  of  right  of  siDorting,  639. 

deduction  of  rate  from  rent,  639. 
contracts  not  interfered  with,  except  by  Act  of  1880.  .781. 

text  of  ss.  8,  11,  of  Game  Act.  1831 ,  .781. 

landlord  entitled  to,  may  authorize  other  persons,  78 1 . 
penalty  on  tenant  sporting  where  game  reserved,  782. 

"  reservation  "  not  created  by  impHcation,  782, 
summary  proceedings  against  trespassers,  782. 

saving  for  fox-hunting,  coursing,  &:c.,  782. 

defendant  to  prove  any  authority  on  which  he  relies,  782, 


1104  Index. 

GAWE—contuiued. 

arrest  by  tenant  of  trespassers  and  poachers,  784. 
actions  by  tenants  against  trespassers,  784. 

no  savins'  for  fox-hunting  [Fatil  v.  Summer  hay  es),  784. 
covenant  to  keep  land  stocked  with,  185. 

runs  with  hind,  185. 
condition  for  re-entry  on  conviction  against  Game  Acts,  785. 

does  not  run  with  reversion  [Stevens  v.  Copj)),  785. 
or  with  land,  188. 
damage  to  crops  by  game  {Farrer  v.  Nelson),  786. 

GARDENS, 

compensation  for,  under  Agricultural  Holdings  Act,  841. 

requirement  of  landlord's  written  consent,  842. 
cottage,  compensation' for  crops  of,  under  Allot.  Comp.  Act,  830. 
market,  compensation  under  Market  Gardeners'  Compensation  Act, 

846. 
resumption  of  land  for  purpose  of  making,  382,  407. 

notice  to  quit  in  case  of,  382. 
recovery  of  allotment  before  justices,  906. 

And  see  Maeket  Garden. 

GAS, 

rates  payable  by  tenant,  650. 

obligation  of  company  to  supply  incoming  tenant  with,  650. 

without  requiring  arrears  of  outgoer,  650. 
meter  of  "undertakers"  exempt  from  distress  by  statute,  495, 

also  gas  stoves,  495. 
gasalier,  whether  removable  fixture,  696. 

GAVELKIND, 

customary  lease  by  infants  aged  15.  .44. 
distress  by  heirs,  482. 

GENERAL  WORDS, 

implied  by  Conveyancing  Act  in  leases  by  deed,  162. 
only  in  leases  after  1881 ,.  162. 

GIVE, 

no  covenant  to  be  implied  from  this  word,  75G. 

GLASS, 

taking  away,  waste,  680. 

replacing  broken,  by  tenant  from  year  to  year,  670  (i). 

breach  of  repairing  covenant  by  breaking,  660. 

in  market  garden,  right  as  to,  846. 

GLEBE  LAND, 

lease  of,  by  parson,  with  certain  consents,  28. 

saving  for  10  acres  near  parsonage,  28. 
application  of  Agricultural  Holdings  Acts  to,  951. 

GLOUCESTER,  STATUTE  OF, 

remedy  for  waste  under,  683. 

application  of,  to  permissive  waste,  684. 

repeal  of,  by  Civ.  Proc.  Acts  Repeal  Act,  1879.  .683. 

GOOD  BEHAVIOUR, 

devise  of  house  rent  free  during,  331. 

GOODS, 

leases  of,  95  ;  distress  on,  Ch.  XL,  p.  468. 

GRANARY, 

removability  of,  by  tenant,  under  Ag.  Hold.  Act,  706. 

GRANT, 

no  covenant  to  be  implied  from  this  word,  756. 

lessor  may  not  derogate  from  his  own  [A 'din  v.  Clark),  197. 
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GEASS, 

ploughing-,  injunction  against,  686. 
penal  rent  for,  443. 

,     .       ,  alloR-edbyAg.  Hold.  Act,  1900.. 447. 

laying  down  permanent,  compensation  for,  841. 

_  consent  of  landlord  condition  precedent,  842. 
laying  down  temporary,  compensation  for,  843. 
distress  for  rent  on,  497. 
eatage  of,  no  guarantee  of  quality  of,  195. 

GRATES, 

removability  of,  703. 

GEOCER, 

sale  of  wine  by,  when  not  breach  of  covenant,  744. 
GROSS, 

covenant  in,  does  not  run  with  land,  187. 

GROUND  GAME, 

agreement  to  keep  down  rabbits,  effect  of  {Morgan  v.  Griffiths),  785. 

compensation  for  damage  by,  786. 
right  of  occupier  to,  under  Ground  Game  Act,  1880.  ,786. 

text  of  that  Act  at  length,  935. 

concurrent  with  that  of  landlord,  786. 

if  lease  after  7th  September,  1880.  .786. 

lease  before  that  date  not  interfered  with,  786. 

sporting  rights  may  be  let  by  tenant,  787,  788. 

limitations  of  concurrent  right,  787. 

agreements  in  contravention  of  Act  void,  788. 

GROUND  LEASE, 

notice  to  sublessee  of  covenants  of,  293.     See  Sublease. 

GROUND  RENT, 

payment  of,  is  payment  of  rent  pro  tanto,  453. 
distress  for,  whether  sheriflE  must  pay  rent,  558. 

GROWING  CROPS, 

distress  on,  for  rent,  497. 

taken  in  execution,  liable  to  a  distress  for  rent,  498. 
must  be  delivered  up  at  end  of  tenancy,   789.     See  Emblements  ; 
Outgoing  and  Incoming  Tenants  ;  Tillages. 

GUANO, 

compensation  for,  by  custom  of  country,  827. 

by  Agricultural  Holdings  Act,  843. 

GUARANTEE 

for  rent,  &c.,  240. 

ceases  on  notice  to  quit,  although  notice  waived,  240,  404. 
on  disclaimer  of  lease  by  trustees  in  bankruptcy,  313. 

GUARDIANS  OF  INFANTS, 

different  sorts  of,  45. 
leases  by,  45. 

distresses  by,  485. 

GUARDIANS  OF  UNIONS, 

may  hire  buildings  for  union  workhouses,  84. 
temporarily,  without  seal,  84. 

GUN  LICENCE, 

when  not  requii'ed  by  occupier,  785. 


HABENDUM, 

oflBce  and  use  of,  160  ;  forms  of,  993,  1002,  1008,  &c. 
terms  for  Ufe  or  lives,  164,  165. 

commencement  of,  165. 

how  far  subsistence  of  lives  warranted,  166. 

L.T.  70 
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HABENDUM—  contbt  tied. 

commencement  of  term  for  years,  167. 
duration  of  term  for  years,  173.     See  Duration. 

what  certainty  is  requisite  generally,  173. 

certainty  with  reference  to  collateral  matters,  11  i. 
determination  of  tenancy  from  year  to  year,  174. 

at  end  of  first  year,  174. 
until  premises  required  to  bo  pulled  down,  175. 
so  long  as  rent  paid,  &c.,  175. 
where  an  optional  number  of  years  is  fixed,  175. 

where  there  is  a  recurring  number  of  years,  176. 

where  the  term  depends  on  a  contingency,  177. 
where  discrepancy  with  reddendum,  habendum  prevails,  164. 

exceptions  where  manifest  mistake  in  habendum,  164. 

HARES.     See  Geound  Game  ;  Game. 

are  "  game"  within  the  Game  Acts,  778. 

statutory  power  to  shoot,  without  licence,  786. 

statutory  right  of  occupier  to  kill,  though  game  reserved,  786. 

HAY, 

restriction  on  trustee  in  bankruptcy  disposing  of,  306,  312. 
right  of  tenant  as  to,  at  end  of  term,  823. 
construction  of  covenant  not  to  sell,  677. 

penal  rent  for  selling,  446. 

does  not  run  with  land,  187. 
distraining  landlord  may  not  sell  too  cheap,  with  condition  for  con- 
sumption on  premises,  543. 
payment  for,  by  purchasers  of  reversion,  270. 

HEAD  LEASE, 

notice  to  sublessee  of,  293,  760,     See  Sublease. 

HEDGE  AND  DITCH, 

property  in,  687. 

HEIRS, 

of  landlord,  reservation  of  rent  to,  438. 

apportionment  of  rent  between,  and  executors,  458, 
bound  by  covenant  in  lease  after  1881,  by  Conv.  Act,  188, 
application  of  Land  Transfer  Act  to,  55. 

temporary  vesting  of  estate  in  personal  representatives,  65. 
posthumous  heir  not  entitled  to  rent  due  before  birth,  322. 

HIGHWAY  RATES, 

made  on  occupier,  641. 

HOARDING, 

erection  of,  for  bill  posting,  licence  for,  142. 

HOLDING, 

"any  parcel  of  land  held  by  a  tenant "  so  defined  in  Ag.  Hold.  Act, 
954. 
to  what  holdings  that  Act  applies,  838. 
letting  of  "small  holdings"  by  county  council,  43. 

HOLDING  OVER, 

consequences  of,  799,  802. 

power  of  landlord  to  break  in,  800. 
after  landlord's  notice,  double  value,  804. 
after  tenant's  notice,  double  rent,  808. 
implied  tenancy  from  year  to  year  by,  246. 

on  terms  applicable  to  yearly  tenancy  {Hyatt  v.  Griffiths),  246. 
what  those  are  {Martiji  v.  Smith),  245. 
recovery  of  premises  for,  863. 

in  High  Court  under  C.  L.  R.  Act,  1852,  s.  213.  .863, 
under  Order  XIV.,  867. 
by  ordinary  action,  869. 
in  coimty  court  up  to  bOl.  a  year  value,  883. 
sect.  138  of  Coimty  Court  Act,  1888.  .883. 
order  for  possession,  884. 
estimate  of  the  50/.  value,  884. 
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HOLDING  OYi:-R— continued. 

recovery  of  premises  for — continued. 

before  justices,  where  term  of  seven  years  or  less,  901. 
if  rent  not  more  than  20^.  a  year,  901. 
notice  to  tenant  before  proceedings,  902. 
duplicate  of,  to  be  annexed  to  complaint,  904. 
conanaon  law  right  of  re-entry  unaffected  (Jones  v.  Folfy),  903. 
parish  property,  90i. 

summons  before  justices  in  one  month  after  notice,  904. 
■wnen  tenant  liable  for  use  and  occupation,  606. 
of  sub-tenant,  when  tenant  liable  for,  800. 
i  x.  ^z■  ^^  action  for  use  and  occupation,  606. 

holdmg  over"  order  by  tenant  distrained  on,  540. 

HOPS, 

distrainable  for  rent,  497. 

rent-charge  on,  In  lieu  of  extraordinary  charge,  654 
compensation  for,  under  Agricultural  Holdings  Act,  841 
if  landlord  consented,  842. 

HOESE, 

at  livery  may  be  distrained,  501. 

at  farrier's  may  not,  500. 

consumption  of  corn  by,  compensation  for,  843. 

HOSPITAL, 

lease  to,  prevented  by  covenant  against  "  business,"  742. 
lease  by  governors  of,  27. 

HOUSE, 

lease  by  limited  owner  for  building,  7,  10.    And  see  Building  Lease 
precedent  of  lease  of,  993  ;  of  sub-lease  of,  996. 
land  adjoining,  when  passed  with,  162. 
devise  of,  rent  free  during  good  behaviour,  331. 
what  it  comprises,  157,  162. 
authority  of  agent  to  give  possession,  75. 

unfurnished,  no  warranty  of  fitness  of  [Hart  v.  Windsor),  195. 
otherwise  if  house  furnished  [Smith  v.  Marrable),  196. 
if  let  at  certain  low  rent,  197. 
building  of,  not  waste  [Jones  v.  Chappcll),  682. 
covenant  not  to  convert  into  shop,  &c.,  740. 
to  use  as  dwelling-house  only,  740. 

_  one  of  a  block,  under  restrictive  [Spicer  v.  Martin),  741. 
letting    after    infectious    disease,     penalty    for,     913.      And    see 

Infectious  Disease. 
repair  of,  by  tenant,  657  ;  by  landlord,  667.     And  see  Eepaies. 

HOUSE  AGENTS, 

liability  for  neglect,  &c.,  74. 

must  inquire  as  to  solvency  of  intending  tenant,  75. 

right  of,  to  commission,  75. 

ordinary  commission  of,  75. 
must  be  licensed  for  letting  of  furnished  house,  76. 

exceptions  for  auctioneer,  land  agent,  &c.,  77. 

HOUSE-BOTE,  190. 

HOUSE  TAX,  640. 

exemption  of  trade  premises  from,  640. 

HUNTING,  shooting  and  fishing,  must  be  demised  by  deed,  94. 
on  another  man's  land,  trespass  [Fatd  v.  Sionntcrhayes),  784. 
assault  to  prevent  following  hoimds  justified,  784. 
See  Game. 

HUSBAND  AND  WIFE, 

leases  by,  at  common  law,  49. 
lease  by  one  tenant  for  life  to  another,  9. 

effect    of    Married    Women's    Property    Act,    48.      See    Maeeied 
Woman. 

70  (2) 
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HUSBANDRY, 

oblip;-ation  to  cultivate  farm,  194,  G7G. 
And  see  Ageicultuhe  ;  Custom  ;  Faem  ;  Fixtuees. 

IDIOTS, 

leases  by,  prima  facie  binding,  51. 

but  may  be  avoided,  51.     And  see  Lunatic. 

ILLEGAL  DISTRESS,  568.     See  Replevin  ;  Disteess  foe  Rent. 

ILLEGALITY, 

void  and  nugatory  covenants,  182. 

wben  lease  void  for,  182. 

defence  of,  to  action  on  contract  for  a  lease,  109. 

effect  of,  in  action  for  specific  performance,  122. 

IMPLIED  COVENANT  OR  CONTRACT,  194. 
ceases  witb  estate  of  lessor,  194. 
no  implied  contract  for  title  by  intended  lessor,  109. 
nor  on  contract  for  sale  of,  for  a  lease,  260. 
nor  as  to  condition  or  fitness  for  the  intended  purpose,  195. 
e.ff.,  unfurnished  house  {Hart  v.  Windsor),  195. 
or  eatage  for  cattle  [Sutton  v.  Temple),  195. 
exception  of  furnished  house  {Smith  v.  Marrabh-),  196. 
for  rent,  action  on,  598. 
for  quiet  enjoyment,  718. 
from  express  words  in  other  covenants,  198. 
implied  contract  by  lessee  to  repair,  &c.,  669. 

none  by  lessor,  670. 
warranty  by  agent  that  he  has  sufficient  authority,  73. 

IMPOSSIBLE, 

covenants,  182  ;  not  enforced  in  equity,  126. 
date,  of  expiration  of  notice  to  quit,  400. 

IMPOUNDING  A  DISTRESS,  533  et  seq.    And  see  Pound. 
what  amounts  to  an  impounding,  636. 
impounding  on  premises,  536. 

tenant  may  not  be  excluded,  537. 
com  may  not  be  removed,  537. 
animals  must  be  fed  and  watered,  534. 

tender  before,  of  rent  with  expenses  makes  distress  illegal,  473. 
tender  after,  is  too  late  to  support,  replevin,  &c.,  473. 

IMPROVEMENTS, 

covenant  to  pay  for,  runs  with  land,  186. 

binds  remainderman  {Oakleij  v.  Monck),  12. 
on  agricultural  holding,  limited  owner  may  allow  for,  440,' 
and  need  not  exact  "  best  rent,"  440. 
twenty  years'  ecclesiastical  lease  to  improving  tenant,  29. 
order  as  to,  on  leave  to  trustees  in  bankruptcy  to  disclaim,  312. 
compensation  for,  under  Agricultural  Holdings  Acts,  839. 
under  Allotments,  &c.  Act,  830. 
under  Markt.  Gard.  Compensation  Act,  846. 
under  custom  of  country,  812,  826.     See  Custom 

OF  COUNTEY. 

"  private  improvement  rate  "  and  incidents  of,  646. 

INCOME  TAX, 

covenant  against  deduction  void,  629.     See  Peopeett  Tax. 

INCOMING  TENANT.     See  Outgoing  and  Incoming  Tenants. 
right  of  pre-entry  by,  under  custom  of  country,  815. 
tables  of  various  customs,  816. 

INCORPOREAL  HEREDITAMENTS  (leases  of),  90. 
definition  of,  90. 
demise  of,  by  deed  only,  90. 

advowsons,  91. 

tithes  and  tolls,  91. 

commons  and  estovers,  92. 
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INCORPOREAL  HEREDITAMENTS— co«<i«Ktf(/. 

demise  of,  by  deed  only— continued. 

ways,  93  ;  wayleave  by  railway,  93. 

franchises  and  corrodies,  93,  94, 

annuities,  94. 

right  of  sporting,  94. 
action  for  use  and  occupation  of,  610. 

INCREASED  RENT, 

no  injunction  for  breach  of  covenant  in  case  of,  444. 
in  publican's  lease  for  not  taking  lessor's  beer,  446,  752 . 
new  tenancy  not  created  by  agreement  for,  248. 
payment  of,  effect  of,  as  part  periormance,  115. 
for  tillage,  446  ;  for  hay  or  straw  sold,  ib. 
distress  for,  472. 

not  for  debt  for  goods  supplied,  472. 

INCUMBENTS, 

lease  of  parsonage  by,  restriction  on,  28. 

of  farm  by,  with  consent  of  bishop  and  patron,  28. 

for  not  more  than  fourteen  years,  29. 
or  twenty  on  special  terms,  30. 
at  common  law  lease  good  for  life  of,  28 . 
lease  of  copyhold  by,  32. 
tenancies  from  year  to  year  to,  30. 

leases  to,  not  more  than  eighty  acres  without  leave,  78. 
actions  by,  for  use  and  occupation,  604. 
exercise  of  powers  under  Agricultural  Holdings  Act  by,  854. 

INDEMNITY, 

to  broker  on  distraining,  524. 

for  rent,  &c.,  by  surety  for  lessee,  240. 

effect  of  assignee's  discharge  as  bankrupt,  286,  313. 

of  original  lessee  by  successive  assignees,  288. 

of  assignor  by  assignee,  286. 

INDENTURE,  : 

meaning  of,  145  ;  leases  by,  145. 

INDEPENDENT  OR  DEPENDENT  COVENANTS,  188. 
conditional  covenant  for  repair,  190. 

INDICTMENT, 

of  tenant  for  stealing  fixtures,  «S:c.,  915.  '. 

pulling  down  building,  916. 

pound-breach,  554  («). 
of  landlord  for  forcible  entry,  916. 

INDORSEMENTS  ON  LEASE,  206. 
omitted  covenants,  &c.,  206. 
made  before  execution,  207. 

after,  207. 
memorandum  of  attestation,  207. 

INFANTS, 

leases  by,  not  void,  but  voidable,  on  majority,  43, 

confirmation  of,  when  of  age,  44. 

under  order  of  court,  44. 
leases  by  guardian  for,  45. 
leases  by  trustees  of  settled  land  for,  47. 

general  management  for,  48. 
leases  to,  not  void,  but  voidable,  on  majority,  80. 

election  to  avoid,  when  to  be  made,  80. 

avoidance  of  for  misrepresentation  of  age,  80, 

to  infant  and  another,  effect  of,  80. 
renewal  of  lease  to,  80. 

where  infant  jointly  interested  with  another,  81. 
no  specific  performance  by  or  against,  132. 

case  of  infant  being  joint  tenant,  132. 
production  of  infant  cestui  que  xie  (6  Ann.  c.  IS),  168. 
notice  to  quit  by,  384. 
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INFECTIOUS  DISEASE, 

penalty  for  letting  house  or  apartments  after,  913. 

under  rublic  Health  Act,  913. 

in  London,  913. 

false  statements  as  to,  on  letting,  penalty  for,  913. 
definition  of,  914. 
power  to  quit  furnished  house  for,  196. 

rNHABITANTS  OF  PARISHES, 

cannot  as  such  be  lessees,  8. 

INJUNCTION, 

by  landlord  against  tenant  to  restrain  waste,  686. 

not  permissive  waste,  687. 

cutting  down  trees,  686. 

to  enforce  replanting,  687. 
to  restrain  ploughing  up  pastiu-e,  686. 
writ  of  summons  should  be  endorsed  for,  686. 
grantable  by  interlocutory  order,  686. 
usually  refused  where  nominal  damage,  686. 
except  whore  intention  to  repeat  it,  686. 
to  restrain  injuring  fish-ponds,  684. 
to  restrain  removal  of  fixtures,  684. 
to  restrain  a  distress,  479. 

to  compel  observance  of  restrictive  covenants,  739,  741. 
to  restrain  use  of  house  as  hospital,  743. 
against  sub-lessee  on  covenants  of  head  lease,  293,  747  (^). 
to  restrain  obstruction  of  lights,  778. 

INN, 

exemption  of  goods  from  distress  at,  502. 

goods  must  be  on  the  premises,  602. 

penalty  for  letting  room  in,  after  infectious  disorder,  913. 

INQUIRY,  WRIT  OF, 

in  action  for  use  and  occupation,  617. 

INROLMENT, 

of  leases  by  tenant  in  tail,  3. 
exception,  3. 

INSENSIBLE  PROVISO, 

refusal  of  court  to  give  effect  to,  350. 

INSOLVENTS, 

no  specific  performance  at  their  suit,  133.     And  see  Bankeuptct. 

INSPECTION, 

of  lease  referred  to  in  pleading,  595. 
of  premises  as  to  state  of  repair,  671. 

INSURANCE.     And  see  Fiee. 

policy  is  contract  of  indemnity  {Darrell  v.  Tibbils),  724. 

covenant  to  insure  runs  with  the  land,  186. 

forms  of  covenant  to  insure,  994. 

laying  out  of  insurance  money  in  rebuilding,  463,  724. 

tenant's  duty  to  lay  out  money,  403. 

landlord's  duty  said  not  to  exist,  463. 
by  executors,  328. 
what  amounts  to  a  breach  of  covenant  to  insure,  725. 

continuing  breach,  726. 

action  against  sub-lessee,  727. 

notice,  before  proceeding  for  forfeiture,  368. 

relief  against  forfeiture  for  not  insuring,  368. 
under  Conveyancing  Act  only,  368. 

repeal  of  prior  statutes,  369  ;  effect  of  them,  367. 
where  premises  burnt  after  option  to  purchase  exercised,  426. 

tenant  cannot  claim  insurance  money,  426. 
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INTERESSE  TERMINI, 

before  entry  lessee  has  only,' 222. 

and  cannot  sue  for  damages,  &c.,  222. 
but  may  maintain  ejectment,  222. 

INTEREST, 

on  rent,  when  recoverable,  597, 

agreement  fur,  does  not  take  away  the  right  to  distrain,  452. 

form  of  covenant  to  pay  on  rent  in  arrear,  993. 

INTERLINEATIONS  IN  A  DEED,  207.     See  Alteeations. 

INTERROGATORIES, 

refusal  of,  as  to  expiry  of  landlord's  title,  877. 

in  action  for  fraudulent  removal  of  distress,  632. 

INTOXICATED  PERSONS, 
leases  by,  63. 

INTOXICATING  LIQUORS, 

contracts  against  sale  of,  744  ;  for  sale  of,  749.     And  see  Public 
House. 

INTRUDERS, 

not  entitled  to  notice  to  quit,  387. 

demand  of  possession  sometimes  advisable,  387. 
not  liable  to  action  for  use  and  occupation,  607. 

INVENTORY, 

on  a  distress  in  lodgings,  by  lodger,  507  ;  on  distress  generally,  550 ; 
of  fixtures,  &c.,  206. 

IRON  MINES.     iSee  Mines. 

reteability  of,  under  Rating  Act,  1874.  .038. 

IRREGULAR  DISTRESS, 

action  for,  588.     See  Distress  foe  Rent. 

special  damage  must  be  proved,  586,  590. 

IRRIGATION  WORKS, 

compensation  for,  under  Agricultui-al  Holdings  Act,  841. 


JOINDER  OF  CAUSES  OF  ACTION, 

what  with  action  for  recovery  of  land,  871. 

in  High  Court,  mesne  profits,  damages,  &c.,  871. 
in  County  Court  similarly,  898. 

JOINDER  OF  PARTIES, 

of  plaintifi's  in  action  of  covenant,  593. 

of  defendants,  594. 
bringing  in  sub-lessee  as  third  party  {Hornhij  v.  Cardwell),  294. 

JOINT  AND  SEVERAL  COVENANTS,  180. 

JOINT  STOCK  COMPANIES 

in  liquidation,  distress  on,  with  leave,  492.     And  see  Company. 

JOINT  TENANTS, 

leases  by,  14  ;  to  each  other,  15. 

action  of  account  by  one  against  other,  15. 

usually  join  in  demising,  15. 

distresses  by,  481. 

renewed  lease  obtained  by  one  of  them  in  his  own  name,  421. 

effect  of  notice  to  quit  by  one  of,  390. 

notice  to  quit  to  one  of  them,  391. 
where  infant  one,  no  specific  performance  against  adult,  132. 

JOINTURE, 

leases  by  tenants  in,  13  ;  distresses  by  jointress,  485  ;  on  one  tenant 
only  (Owm  V.  IJ'ynne),  551. 
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JUDGMENT, 

registration  of ,  SOI. 

in  action  for  nse  and  occupation,  when  evidence  of  tenancy  in  a 

subsequent  action,  613. 
enforcement  of,  by  writ  of  possession,  882. 

tliough  landlord's  own  term  expired,  882. 
in  Comity  Court,  889,  890,  892,  900. 
for  rent,  distress  made  unlawful  by,  471. 

JURY, 

in  County  Courts  actions  to  recover  small  tenements,  900. 

JUSTICES, 

apportionment  of  rent  by,  under  Lands  Clauses  Act,  457. 
proceedings  before,  for  recovery  of  deserted  premises,  908. 
of  small  tenements  wrongfully  held  over,  901. 
parish  property,  904. 
cottage  allotments,  906. 
proceedings  before,  for  recovery  of   goods   of  lodger,    wrongfully 
distrained,  508. 
of  railway  rolling  stock,  509. 

of  double  value  of  goods  fraudulently  removed,  530. 
where  extortion  by  broker  (20^.  or  less),  544. 
if  Agricultural  Holdings  Act  applies,  591. 
appeal  to  quarter  sessions,  591. 


KEEP  IN  REPAIR, 

means  "  put  in  repair  "  {Payne  v.  Maine),  660. 

KEYS, 

effect  of  accepting,  towards  surrender  (Oastlerv.  Eenderson),  339, 
not  liable  to  distress  for  rent,  499. 

KNOCKER, 

use  of,  by  lodger,  251. 


LABOURERS'  DWELLINGS, 

contract    implied    for    fitness,   where    rent    small,    197.      And   see 
WoEKiNQ  Men's  Dwellings. 

LADY  DAY, 

notice  to  quit  on,  396. 

LANCASTER  (DUCHY  OF), 

leases  by,  18. 

application  of  Agricultural  Holdings  Act  to,  856. 

LAND, 

includes  arable,  meadow,  and  pasture,  156. 

adjoining  a  house,  160. 

meaning  of  "running  with,"  183. 

binding  of  assignees  by  notice,  184. 
what  covenants  "run  with"  [Spenccr^s  case),  184. 
to  pay  rent,  rei:)air,  reside,  184. 
to  leave  land  stocked  with  game,  185. 
for  quiet  enjoyment,  renewal,  &c.,  185. 
to  renew  lease,  185. 
for  public -house  management,  185. 
to  insure,  not  to  assign  without  licence,  186. 
to  pay  for  improvements,  186. 
operation  of  Conveyancing  Act,  188. 

heirs  and  assigns  bound,  though  not  named,  188. 
what  covenants  do  not  "run  with,"  187. 

any  personal  covenant,  187.. 
conditions  for  re-entiy,  what  "  run  with,"  188. 

recovery  of,  action  and  other  proceedings  for,  Ch.  XXII.  p,  858. 
See  Recovery  of  Premises  by  Landlobd. 
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LAND  TAX,  Chap.  XV.,  Sect.  4,  p.  631. 

the  Acts  as  amended  by  Finance  Act,  1896.  .631. 

tax  raised  by  equal,  rate  according  to  annual  value,  631. 

meaning-  of  "  annual  value,"  G32. 
included    in    general    covenant  for    "taxes"    {AmJJeld  v.    White), 

619,  633. 
may  be  levied  by  distress  and  sale,  632. 
acquittance  of  rent  pro  tanto,  632. 
commissioners  to  settle  disputes,  632. 
express  contracts  as  to,  not  interfered  with,  632. 
tenant  liable  to  the  public,  632. 

■with  power  to  deduct  a  proportion  from  his  rent,  633. 
express  contract  by  tenant  to  pay  land  tax,  &c.,  633. 

by  landlord,  633. 
distress  for,  no  breach  of  covenant  for  quiet  enjoyment,  634, 

Redemption  of,  634. 
the  Acts,  634. 

by  whom  and  upon  what  terms,  634. 
not  by  tenant  at  rack  rent,  634. 
when  redeemed  may  be  recovered  as  rent,  634. 

LAND  TRANSFER  ACT, 

establishment  of  real  representative  by,  55,  322.     See  Real  Repbe- 

BBNTATIVE. 

LANDS  CLAUSES  ACTS, 

apportionment  of  rent,  where  land  taken,  457. 

covenants,  &c.  remain  in  force  as  to  land  left,  457. 
compensation  for  loss  of  restrictive  covenant   {Bourne  v.   Liverpool 

Mayor),  753. 
covenant  not  to  assign  not  broken  by  assignment  under  [Bailci/  v. 

Be  Crespigny),  734. 

LANDLORD.     See  Lessoe — Lessor's  Title — REVEESioisr. 
definition  of,  in  Ag,  Hold.  Act,  856. 

title  of,  tenant  estopped  from  disputing,  237.     See  Title. 
rating  of,  instead  of  tenant,  627. 

LARCENY, 

by  tenants  or  lodgers  of  fixtures  or  furniture,  915. 

of  lodger's  goods,  lodging-house  keeper  not  responsible,  251. 

LEASE, 

generally,  Ch.  V.,  140  ;  forms  of,  list  of,  990. 

general  requisites  of  a  good  lease,  143. 

short  form  of,  provided  by  Leases  Act,  1845 ..  147. 

text  of  that  Act,  927. 
definition  of,  140  ;  is  a  conveyance,  ib. 
distinction  between  leasing  and  licensing,  141. 
contract  for,  must  be  in  writing,  signed,   97.     See  Conteact  foe 

Lease. 
void,  tenancy  from  year  to  year  by  entry  under,  145, 149. 
if  for  three  years  or  less,  may  be  by  i^arol,  141. 
if  for  more  than  three  years,  must  be  by  deed,  141. 
usual  words  of,  147  ;  must  show  intention  to  demise,  148. 
void,  may  operate  as  contract  for  {Parker  v.  TasivcU),  149. 
effect  of  loss  of,  146. 
construction  of,  rules  for,  152. 
ambiguities  and  clerical  errors,  152. 
parol  evidence  to  vary,  inadmissible,  153. 

exceptions  for  ambiguity,  153. 

custom  of  country,  153,  155. 
date,  parties,  and  premises,  155. 
description  of  the  property,  156. 

general  words  implied  by  Conveyancing  Act,  162. 
term  granted,  163  ;  the  habendum,  163. 

for  life  of  lessee,  164. 

for  lives  of  others,  165,     iS'fi?  Life. 
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LEASE — continued. 

commencement  of  term,  1G9. 

custody  of  expired,  lessor  cannot  obtain,  802. 

rectification  of  erroneous  lease,  '240  ;  in  Ch.  D.,  241. 

compensation  for,  2-11. 
Betting  aside  for  fraud,  &c.,  242. 
vests  in  personal  rexn-esentative  of  deceased  lessee,  55. 

LESSEE, 

who  may  be,  78  et  scq. 

liability  of,  after  assigning  the  term,  287. 

bound  by  restrictive  covenants  of  lessor's  head  lease,  293,  741. 

LESSOR, 

■what  parties  may  be,  consideration  of,  1. 

LETTER, 

registered,  notice  to  trustees  by,  7.     And  see  Post. 

LETTERS  OF  ADMINISTRATION,  323.     See  Execittoes. 

in  whom  land  vests,  before  grant  of,  55.     See  Real  Repeesentattve. 

LIBRARIES  AND  MUSEUMS, 
leases  for,  87. 

LICENCE, 

to  occupy,  how  it  diflPers  from  a  lease,  141. 

does  not  amount  to  a  demise,  141. 
to  moor  barge,  no  demise,  141. 
to  take  water,  no  demise,  141. 
to  provide  theatre  refreshments,  no  demise,  142. 
revocation  of,  eiiect  of,  142. 

Wood  V.  Lcdbittcr  doubted,  143. 
of  occupier,  no  defence  to  trespass  for  game  reserved,  782. 
from  Inland  Revenue  to  kill  game,  784. 
to  carry  a  gun,  785.     See  G-ame. 
to  demise,  by  lords  of  manors,  69. 

forfeiture  of  lease  without  licence  of  lord,  69. 
to  assign  or  sublet,  T12  ;  form  of  licence  to  assign,  1019. 
operated  as  total  waiver  {Diaiipor''s  case),  729. 
this  rule  never  overruled,  729. 

but  abrogated  by  Law  of  Prop.  Act,  1859.  .729. 
extends  only  to  permission  actually  given,  729. 
to  one  of  several  is  not  licence  to  co- lessees,  729. 
effect  of  condition  not  to  withhold  arbitrarily,  730. 

refusal  unreasonable  because  lessor  desires  possession,  731. 
refusal  to  corporation  held  reasonable,  730. 
by  whom  to  be  obtained  on  a  sale  of  lease,  275. 
pecuniary  consideration  for,  275,  731. 
whether  legally  payable,  731. 

requirement  of,  prohibited  by  Conv.  Act,  1892.  .731. 
unless  that  Act  expressly  excluded,  731. 
is  this  prohibition  retrospective?  731. 
covenant  not  to  assir/n  [or  sublet']  without  licence,  727. 

not  "usual"  covenant  {Hampshire  v.  Wichcns),  137. 
forms  of  such  covenant,  990,  994. 
runs  with  land  (  West  v.  Dohb),  186. 
what  is  a  breach  of  such  covenant  and  what  not,  732. 
an  assignment,  732. 
an  undei'lease,  733. 
letting  lodgings,  733. 
advertisement  to  sublet,  732. 
assignment  by  one  partner  to  another,  736. 
deposit  of  lease  as  a  security,  734. 
lease  taken  in  execution,  734. 
bankruptcy  of  lessee  no  breach,  735. 
nor  marriage  of  lessee,  735. 
bequest  of  the  term  is  not,  735. 

but  contrary  has  been  held,  736. 
measure  of  damages  for  breach  of,  737. 
no  relief  against  forfeiture  for  breach,  369. 
waiver  of  forfeiture  extends  only  to  one  breach,  738. 
by  deed  to  break  a  covenant,  193. 


Index.  1115 

LICENCE  (OF  PUBLICAN), 

no  implied  covenant  by  tenant  against  forfeiture,  749. 
effect  of  express  covenant  not  to  do  act  to  make  void,  749. 

running  of,  with  land,  185. 

relief  against  for  forfeiture  for  breach  of,  370. 
application  of  Beer  Acts,  &c.  to  covenants  prior  thereto,  745. 
provisions  of  Licensing  Acts  in  favour  of  landlords,  751. 

LIEN, 

on  lease  "svill  not  prevent  an  assignment,  276. 

LIFE, 

of  lessee,  lease  for,  164. 

of  others  than  lessee,  lease  for,  13,  165.     And  see  LiTES. 
tenant  for  life,  leases  by,  at  common  law,  4. 
under  powers  of  settlement,  5. 
under  private  Acts  of  Parliament,  5. 
under  repealed  Settled  Estates  Act,  1856.  .5. 
under  Settled  Estates  Act,  1877.  .5. 
under  Settled  Land  Act,  1882. .  6. 

the  Act  retrospective  and  compulsory,  6. 
form  and  duration  of  lease,  7. 
restriction  on  lease  of  mansion-house,  9. 

farm-house,  or  small  site,  10. 
building  and  mining  leases,  10. 
confirmation  of  lease  by  remainderman,  11. 
effect  of  covenants  by,  12. 
notice  to  quit  by  {Jo?ies  v.  Phipps),  389. 

LIGHTING  RATES, 

gas  rates  in  the  metropolis,  650. 

elsewhere,  650. 
watching  and  lighting  rates,  under  adoptive  Act,  646. 
Act  superseded  by  Public  Health  Act,  646. 

LIGHTS,  .     ^ 

nature  of  right,  and  of  right  to  air,  774. 

under  Prescription  Act,  2  &  3  Wil_L  4,  c.  71 .  .773. 

two  houses  under  same  landlord,  775. 

amount  of,  778  ;  how  right  lost,  776.  ,   --« 

dominant  tenement  under  lease  when  ownership  severed,  777. 

disposition  by  owner  of  two  tenements,  777. 

how  lost,  by  alterations,  776. 

by  non-user  or  abandonment,  777. 
evidence  in  action  by  either  landlord  or  tenant,  778. 
injunction,  778. 

LIMING,  ^  ^        ^^^ 

allowance  for,  at  end  of  term,  by  custom,  827. 
under  Agricultural  Holdings  Act,  843. 

LIMITATION  OF  TIME, 

within  what  time  action  on  covenant  (20  years),  5Jb. 

on  simple  contract  (6  years),  59/. 
distress  for  arrears  (6  years),  517. 

on  agricultural  holding  (1  year),  518. 
re-entry,  858. 

for  use  and  occupation,  612. 
acquisition  of  fee  simple  by  tenant  at  will,  256. 

by  tenant  from  year  to  year,  248.  ^        ,,  .^, 

with  lease  in  writing,  465  ;  without  such  lease,  465. 
by  lessee  after  expiration  of  lease,  466. 

LIMITED  OWNER, 

leases  by  tenant  for  life,  4,7. 

by  tenant  in  tail,  3. 
payment  of  compensation  for  improvements  by,  1-. 

under  Agricultural  Holdings  Act,  854. 
right  of  tenant  to  emblements  on  death  of ,  810. 

substituted  right  to  stay  on  till  end  of  current  year,  810. 
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LIQUIDATED  DAIMAGES  (or  PENALTY),  444. 

difference  between  them,  444. 

LIQUIDATION, 

restriction  of  distress  on  goods  of  company  in,  492. 

payment  of  preferential  debts,  565. 
included  in  "  Bankruptcy  "  by  Conveyancing  Act,  304. 
voluntary,  re-entry  on,  30o. 

LIVERY, 

horses,  &c.  at,  may  be  distrained,  501 . 

LIVES, 

lessee  for,  lease  by,  13. 

effect  of  covenant  to  put  in,  26. 

origin  of  lease  for,  165. 

commencement  of  lease,  165. 

subsistence  of  lives  not  warranted,  166. 

devolution  of  estate  on  death  of  lessee,  166. 

proof  of  death  of  cestui  que  vie,  167. 

presumption  of,  after  seven  years,  167. 

no  presumption  as  to  time  of,  167. 
production  of  cestui  que  vie,  168. 

trespass  by  holding  over  after  dropping  of  last  life,  168. 
renewal  of  lease  for  lives,  416  ;  by  borough  council,  22. 
effect  of  Land  Transfer  Act,  1897,  on,  167. 

LOCAL  GOVERNMENT  BOARD, 

approval  by,  of  long  borough  leases,  21. 

"LOCAL  RATE," 

application  of  Rating  Act,  1874,  to,  651. 

LODGINGS, 

who  is  a  lodger,  251  ;  form  of  letting,  947. 

executory  contract  for,  must  be  written,  &c.  [Edge  v.  Strafford),  99. 

except  where  board  also,  99. 
letting,  when  breach  of  covenant  not  to  underlet,  733. 

whether  breach  of  covenant  against  business,  741. 
action  for  use  and  occupation,  610. 
use  of  knocker,  door-bell,  251. 
condition  implied  as  to  habitableness  of,  196. 

but  not  for  continuance  of,  196. 
what  notice  to  quit  necessary,  386. 
no  distress  for  head-rent  of,  495. 

no  distress  on  lodgers'  goods  by  superior  landlord,  507. 
text  of  Lodgers'  Goods  Protection  Act,  507. 

who  a  lodger,  508. 

must  sleep  on  premises,  509. 

lodger  may  sue  for  selling  before  five  days,  509. 
declaration  under  Act  need  not  state  that  no  rent  due,  500. 

inoperative  against  subsequent  distress,  507. 
reletting  after  infectious  disorder,  913. 

penalty  for,  under  PubUc  Health  Act,  913. 

penalty  for  not  disinfecting,  914. 

penalty  for  trying  to  let  and  concealing  infection,  913. 
larceny  by  lodgers,  &c.  of  fixtiu'cs,  &c.,  915. 

of  lodgers'  goods,  lodging-house  keeper  not  liable,  251. 
let  for  prostitution,  rent  irrecoverable,  251. 

unless  prostitution  be  elsewhere,  251. 

LONDON, 

infectious    disease,    penalty    for     letting     after,    913.        And    see 

Meteopolis. 

LORD  OF  MANOR, 

lease  by,  68.     Sec  Mange. 

LOSS, 

of  lease,  effect  of,  146.     And  see  Cancellation  of  Lease. 
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LUCERNE, 

sown  two  years  before  end  of  tenancy,  compensation  for,  8i3. 

LUCIFER  MATCHES, 

not  "noisome  or  offensive,"  744. 

LUNATICS, 

leases  by  tliem  or  their  committees,  51. 
extent  of  committee's  powers,  61. 

acceptance  of  surrender  by,  51. 

mode  of  execution  of  lease,  62. 
leases  to,  82. 

relief  against  committee  of,  proceeding  for  forfeiture,  366. 
renewal  of  leases  by,  419. 
specific  performance  at  suit  of  or  against,  133. 


MACHINERY, 

power  of  agricultural  tenant  to  remove,  706.     See  Fixtxtees. 

of  trading  tenant,  702. 
restriction  on  distress  of  bii-ed,  on  agricultural  holding,  510. 

used    in    woollen,    cotton,    or     silk 
manufacture,  495. 
standings  for  rent  of,  cannot  be  distrained  for,  428. 

MAGISTRATE, 

remedy  before,  for  small  wrongful  distress  in  metropolis,  585.     See 
Justices. 

"MAN  IN  POSSESSION," 

in  distress,  not  necessary  [Jones  v.  Beirnstcln),  537. 

MANOR.     See  Coptholdees — Loed  of  Manoe. 
leases  by  lord  of,  68  ;  of  waste,  69. 

distress  by  lord  of,  485. 
licence  of  lord  to  demise,  79. 
what  general  words  implied  in  lease  by  deed  of,  162. 

MANSION  HOUSE, 

tenant  for  life  may  not  let  without  trustees'  consent,  9. 

exception  for  farm  house,  or  site,  not  more  than  25  acres,  10. 

MANUAL  SERVICES, 

may  be  reserved  as  rent,  427. 

which  may  be  distrained  for,  427  (c). 

MANURE, 

contract  by  tenant  of  farm  to  leave,  <S:c.,  677. 
to  lay  annually,  runs  with  land,  184. 
compensation  for,  at  end  of  term,  823. 

by  custom  of  country,  823. 

by  Allotments,  &c.  Compensation  Act,  830. 

by  Agricultural  Holdings  Act  for  purchased,  843. 
meaning  of  "manures,"  970. 

MARKET  GARDEN, 

conversion  of  farm  into,  not  restrainable  [Metix  v.  Cobley),  678. 
application  of  Agricultural  Holdings  Act  to,  846. 

Market  Gardeners'  Compensation  Act,  1895.  ,846,  966. 
extraordinary  tithe  rent-charge  on,  654. 

MARKETS  AND  FAIRS, 

may  be  leased,  93. 

MARLEBRIDGE,  STATUTE  OF, 

remedy  for  waste  under,  683  ;  construction  of,  083. 

MARLING, 

allowance  for,  at  end  of  term,  by  custom,  827. 
by  Agricultural  Holdings  Act,  843. 
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MARRIAGE, 

of  female  lessor,  320. 

of  female  lessee,  321. 

no  breach  of  covenant  not  to  assign,  735. 

lease  by  husband  and  wife  at  common  law,  49. 

by  husband  or  -wife  alone,  49. 

by  wife  under  Settled  Land  Act,  50. 

MARRIED  WOMEN, 

effect  of  Act  of  1882  on  leases  by  married  women,  48. 

on  leases  by  married  women  executrixes,  58. 

on  leases  to  married  women,  81. 
specific  performance  by  or  against,  133. 

MASTER  AND  SERVANT, 

legal  effect  of  occupation  by  servant,  265. 
service  franchise,  266. 
liability  of  servant  in  ejectment,  266. 

MATCHES  (LUCIFER), 

not  "noisome  or  offensive,"  744. 

MEADOW, 

increased  rent  for  ploughing  up,  443. 
injunction  against  ploughing  up,  686. 

MEASLES, 

infection    by,    quitting    of    furnished    house    for,    796. 
Infectious  Disease. 


And    see 


MEASURE  OF  DAMAGE,     See  Damages. 
in  action  by  landlord  for  non-repair,  672. 

is  injury  to  reversion,  672. 

substantial,  though  building  about  to  be  pulled  down,  673. 
in.  action  for  damage  to  reversion  by  third  party,  792. 

not  merely  damage  to  reversion,  793. 

MELIORATING  WASTE, 

not  actionable  {Loherty  v.  Allmaii),  679. 

MEMORANDUM, 

in  wi'iting  of  contract  for  lease  required,  97. 

MEMORIALS 

of  lease  (more  than  21  years)  in  Middlesex  or  Yorkshire,  215. 
how  executed  and  attested,  216. 

MERGER,  345. 

in  case  of,  next  vested  estate  to  be  deemed  reversion,  346. 
by  Jud.  Act  none,  except  by  force  of  equity,  347. 
of  debt  for  rent  in  judgment  for  it,  471. 
BO  that  distress  bad,  471. 

MESNE  LANDLORD, 

execution  of  repairs  by,  to  save  forfeiture,  671,  673. 

And  see  Sub-lease. 

MESNE  PROFITS,  &c., 

when  recoverable  in  action  for  recovery  of  land,  876. 

claim  for,  may  be  joined  with  claim  for  recovery  of  land,  871. 

in  actions  for  recovery  of  tenements  in  County  Courts,  880,  888 

MESSUAGE, 

what  it  comprises,  157. 


See  House. 


METERS, 

gas  or  water,  not  distrainable  for  rent,  495. 

METROPOLIS, 

detention  in,  of  goods  fraudulently  removed,  530. 
summary  remedy  for  wrongful  distresses  in,  585. 
in  case  of  weekly  or  monthly  tenancy  only,  585. 
or  where  rent  not  more  than  15/.  a  year,  585. 
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METROPOLIS— continued. 

recovery  of  deserted  premises  in,  909. 

concealment,  on  letting  house,  of  infectious  disease  in,  91-4, 
Building  Act  of  1773,  ss.  83,  86  (fire),  general  application  of,  723, 
724. 

MICHAELMAS  DAY, 

commencement  of  lease  from,  171. 
•when  notice  to  quit  at,  sufficient,  395. 

MIDDLESEX, 

registry  of  leases  in,  215. 

if  exceeding  2i  years,  215. 

MIDNIGHT.     St-e  Noon. 

rent  not  in  arrear  till  after  midnight,  447. 
quitting  by  tenant  at,  386. 

"MILK  FOR  MEAT," 

"  fair  "  within  exemption  from  distress  of  agisted  stock,  514. 

MILL-WHEEL, 

repair  of,  661. 

MINES  AND  MINING  LEASE, 

Mines  : 

pass  in  lease  after  1881  in  lease  of  manor,  162. 

payment  of  rent  for,  431. 

covenants  to  work,  construction  of,  747. 

exceptions  and  reservations  of,  in  a  lease,  203  ;  form  of,  1011. 

meaning  of  "  mines  and  minerals,"  203. 
distress  upon  lands  other  than  lands  demised,  469. 
rateabQity  of  iron,  &c.  mines  under  Rating  Act,  1874.  .638. 

rate  to  be  shared  between  landlord  and  tenant,  638. 
saving  for  specific  contract  otherwise,  638. 
specific  performance  of  contract  for  lease  of,  130. 

refusal  of,  for  mistake,  126. 
action  will  lie  for  use  and  occupation  of,  610. 

Mining  Lease  : 
tenant  for  life  may  grant,  7. 
at  sliding  scale  of  rent,  10. 
in  pursuance  of  contract  by  absolute  owner,  11. 
grant  of,  by  bishop,  30. 
by  parson,  31. 

consent  of  Ecclesiastical  Commissioners  required,  31. 
no  relief  against  forfeiture  for  denial  of  books,  369. 

MINISTER  (DISSENTING), 
tenancy  of,  at  will,  253. 

MINOR, 

leases  by,  43  ;  leases  to,  80.    And  see  Infant. 

MISDESCRIPTION, 

in  contract  for  assignment,  effect  of,  272. 

in  lease,  effect  of,  158. 

in  contract  for  lease,  effect  of,  126. 

in  notice  to  quit,  when  immaterial,  394. 

MISREPRESENTATIONS, 

by  agents  will  bind  principals,  74. 

notwithstanding  Cornjoot  v.  Fowhe,  74. 
effect  of,  in  avoiding  contract  for  lease,  121. 

in  obtaining  cancellation  for  lease,  242. 

MISTAKE, 

as  to  parties  in  reservation  of  rent,  438. 
by  payments  of  rent  to  wrong  person,  449. 
in  allowances  of  deductions  from  rent,  450. 
refusal  of  specific  performance  in  case  of,  126. 
in  leases  (mutual),  rectification  of,  240. 
compensation  for,  241. 
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MONET, 

distress  for  rout,  on,  if  in  bag,  496  ;   otherwise  not,  496. 

MONTH, 

means  lunar  month,  250. 

monthly  tenancies,  250.     Sec  Weekly  Tenancies. 
what  notice  to  quit  required,  386. 

"MORE  OR  LESS," 
how  construed,  157. 

MORTGAGOR  AND  MORTGAGEE, 

natuxe  of  the  relation  of  the  parties,  59,  260. 

mortgagor,  tenant  on  sufferance,  260. 
csto^jpel  in  case  of  mortgage,  61. 
mortgagee  may  sue  for  rent  or  possession,  59,  260. 

where  tenancy  expressly  agreed  on,  61. 
the  "  attornment  clause"  in  mortgage  deed,  262. 
attornment  to  second  mortgagee,  262. 

summary  judgment  under  Ord.  XIV.    {Daubuz  v.    Lavington) 
265. 
notice  of  intention  to  treat  mortgagor  as  tenant,  262. 
construction  of  mortgage  deeds,  264. 

effect  of  covenant  to  permit  mortgagor  to  take  rents,  &c,,  264. 
effect  of  Bills  of  Sale  Act  on,  263. 

fraud  on  bankruptcy  law,  262. 
leases  by  mortgagor  before  the  mortgage,  59. 

mortgagee  entitled  to  rent  on  notice  {Moss  v.  GaUiinore),  59. 
power  of  tenant  to  redeem,  63. 
leases  by  mortgagor  after  the  mortgage,  60. 

mortgagee  may  eject  tenants  of  mortgagor  {Keech  v.  Halt),  60. 
effect  of  Conveyancing  Act,  1881 ..  65. 

leases  by  mortgagor  or  mortgagee  in  possession,  65. 
validity  of  such  leases,  65. 
delivery  of  counterpart  to  lessee,  66. 

to  mortgagee,  on  lease  by  mortgagor,  66. 
rent,  and  re-entry  for  non-payment,  66. 
Act  not  retrospective,  66. 
avoidance  of  Act  by  agreement,  66. 
adojjtion  of  Act  by  agreement,  66. 
what  leases  may  be  made,  65. 
contracts  for  leases,  66,  67. 
mortgagee  has  benefit  of  covenants  with  mortgagor,  67. 
prevention  of  interference  with  easements,  67. 
lease  by  mortgagor,  effect  of,  as  an  estoppel,  61. 
by  mortgagor  of  furnished  house,  63. 
by  mortgagee,  64. 
by  mortgagor  and  mortgagee,  64. 
mortgage  of  reversion,  278,  280. 

payment  of  rent  to  mortgagor,  280. 

without  notice  of  mortgage,  valid,  280. 
except  rent  in  advance,  280. 
mortgage  of  term  by  way  of  assignment,  290. 
equitable  assignment  by  deposit,  291. 
effect  of  disclaimer  of  lease  in  bankruptcy,  312. 
mortgage  of  term  by  way  of  sub-lease,  314. 
notice  to  quit  to  mortgagor,  387. 
to  tenants  of  mortgagor,  388. 

after  mortgage  unnecessary,  388. 
notice  to  quit  by  mortgagee,  390. 
distress  by  mortgagee,  483. 
by  mortgagor,  484. 
when  mortgagee  may  recover  for  use  and  occupation,  60,  603. 
renewed  lease  obtained  by  mortgagee  in  his  own  name,  421. 
the  like,  by  a  mortgagor,  421. 

Tenants''  Compensation  Act,  831,  855. 
compensation  payable  by  evicting  mortgagee,  831. 
notice  to  tenant  before  eviction,  832. 
or  fuller  compensation',  832. 

MORTMAIN  ACTS, 

exemption  of  art  buildings  from,  79. 
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MUNICIPAL  CORPORATIONS.     See  Coepoeations. 
may  lease,  21  ;  and  rene-w  leases,  22. 
building  leases  for  75  years,  22. 

for  working'  men'.s  dwellings,  22. 
lease  by,  for  more  than  31  years,  consent  of  L.  G.  Bd.  to,  21. 

MUSEUMS  AND  LIBRARIES, 

town  council  may  rent  land  for,  87. 

MUSIC  AND  DANCING, 

on  upper  floor,  no  breach  of  covenant  for  quiet  enjoyment,  766. 


NEGATIVE  COVENANT, 

how  far  proviso  for  re-entry  applicable  to  breach  of,  351. 

NEGLIGENCE, 

in  management  of  premises,  tenant  liable  to  third  party,  796. 

NEGOTIATIONS, 

as  to  lease,  charges  of  solicitor  for,  220. 

charges  for,  as  to  distress,  545. 

no  contract,  where  further  intended,  119. 

NET  RENT, 

meaning  of,  435. 

NEW  OR  OLD  STYLE, 

in  regard  to  notice  to  quit,  396. 

NEW  TAXES, 

covenant  to  pay  taxes  usually  includes,  621. 

NEW  TENANCY, 

not  created  by  increase  or  reduction  of  rent,  248. 

NOON, 

notice  to  quit  at,  on  the  right  day,  bad  {Page  v.  More),  397. 

NOTE,  PROMISSORY, 

payment  of  rent  by,  effect  of,  451. 

NOT  GUILTY  (BY  STATUTE), 

pleading,  589. 

imder  Distress  for  Rent  Act,  1737 . .  589. 
effect  of  Rules  of  Court  on,  589  {q). 

ef  Public  Authorities  Protection  Act,  589  {q). 

NOTICE, 

forms  of,  general  list  of,  1024. 
to  trustees  by  tenant  for  life  of  intention  to  let,  8. 
mode  of  service  of,  8. 
may  be  general,  8. 
may  be  waived,  8. 

unnecessary  where  lease  for  not  more  than  21  years,  8. 
of  intention  to  exercise  option  of  determining  lease,  407.    See  Option. 
to   landlord   contracting  to   repair,   of   want   of   repair   {Makm  v. 

WntJiinson),  667. 
to  tenant  before  proceeding  for  forfeiture,  368. 
except  for  non-payment  of  rent,  369. 
or  forfeiture  for  bankruptcy,  369. 

limited  relief  within  year,  375. 
or  for  assignment  without  licence,  369. 
or  for  non-inspection  of  books,  369. 
mode  of  serving  notice,  375. 
by  leaving  it  at  house,  375. 
by  registered  letter  through  post,  375. 
by  assignee  of  reversion  to  lessee,  279. 

condition  precedent  to  suing  for  rent,  279.  , 

not  condition  precedent  to  other  actions  {Scaltock  v.  Ea)ston), 
279. 
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'NOTlCB—coiihiiced. 

by  landlord  to  tenant  of  distress,  538. 

to  execiitiug  slierifF  of  rent  due,  560. 

where  Admiralty  process,  561. 
to  bailiff  of  County  Court,  663. 
to  landlord  in  respect  of  fixtures  under  Ag-.  Hold.  Act,  707. 
mode  of  service  of,  383. 

of  ejectment,  by  sub-tenant  defendant,  to  bis  landlord,  873. 
where  ejectment  in  County  Court,  892. 


NOTICE  TO  QUIT,  Ch.  VIII.,  Sect.  7,  p.  378. 
forms,  1024. 

natui'e  and  operation  of,  378. 
special  stipulations  as  to,  378, 

stipulation  against,  when  Toid,  378. 
effect  of  insufficient  notice  assented  to  {Johnstone  v.  Hudlestone),  379. 

no  surrender,  by,  339. 
by  registered  letter  posted  (Van  Grutten  v.  Trcvcnen),  383. 
operation  of  a  sufficient  notice,  380. 

when  necessary,  380. 

by  express  stipulation,  380. 

by  local  custom,  380. 

by  common  law  or  on  implied  yearly  tenancies,  380. 

half  a  year's  notice,  381. 
under  Agricultural  Holdings  Act,  1883.  .381. 

a  year's  notice  requii-cd,  381. 
unless  s.  33  excluded,  381. 

or  other  express  provision  {Barloiv  v.  Teat),  382, 

to  what  holdings  Act  applies,  382. 

to  quit  part  of  holding,  382. 

mode  of  serving  notice,  383, 
by  infant,  384. 

after  death  of  lessor  or  lessee,  384. 
after  assignment  of  the  term  or  reversion,  384. 
subsequent  owners  of  reversion  may  rely  on,  385. 

when  unnecessary, 

demise  for  a  specific  term,  385. 
contract  for  lease  for  a  specific  term,  385. 
terni  limited  till  a  specified  event,  385. 
where  notice  expressly  dispensed  with,  386. 
to  monthly  or  weekly  tenant  doubtful,  386. 

proof  of  custom  for  notice,  387. 
to  tenants  at  wUl,  387. 
to  tenants  at  sufferance,  not  required,  387. 
to  intruders,  387. 
to  mortgagors,  388. 
to  tenants  of  mortgagor,  388, 

otherwise  under  Tenants'  Compensation  Act,  388, 
to  corporations,  388. 

implied  tenancies,  388. 
when  plaintiff  claims  by  title  paramount,  389. 
after  a  disclaimer,  389. 

by  tvhom  given,  389. 

landlord  or  tenant,  389. 
agents,  389. 

tenant  for  life  agent  for  trustees,  389. 
assignees,  devisees,  heirs,  &c.,  389. 
subsequent  mortgagee,  390. 
partners,  390. 
joint  tenants,  390. 
tenants  in  common,  390. 
receivers,  390. 

to  whom  given,  391. 

by  landlord,  391. 

notice  served  but  not  delivered  to  tenant,  391. 
by  tenant,  392. 
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NOTICE  TO  QJJlT-continued. 

K/orm,  service  and  effect,  392. 
r- ~-«j     parol  notice  to  quit  sufficient,  392. 
notice  in  writing  usual,  and  usually  required,  392. 

forms,  App.  C,  102i. 
what  certainty  sufficient  {Ahcarn  v.  Bellman),  392. 
may  give  option  to  enter  into  new  tenancy,  393. 
"  take  notice  that  I  intend  to  surrender,"  393. 
"  tell  me  when  tenancy  expires,"  394. 
must  extend  to  all  demised  premises,  394. 

notice  to  quit  part,  under  Agricultural  Holdings  Act,  382. 
misdescription  in  notice,  when  immaterial,  394. 
when  the  notice  must  expire  in  ordinary  cases,  395. 
customary  half-year's  notice,  395. 

one  year's  notice  under  Agricultural  Holdings  Act,  381. 
new  style  or  old  style,  396. 
must  expire  on  last  day  of  some  year  of  tenancy,  396. 

expiration  on  anniversary  {Sidebotham  v.  Holland),  396. 

not  "  at  noon"  {Page  v.  More),  397. 

tenant  may  stay  till  midnight,  386. 
need  not  mention  the  particular  day,  397. 
when  commencement  of  tenancy  is  unknown,  397. 

on  specified  day  or  at  end  of  tenancy  [Hirst  v.  Horn),  397. 
when  tenant  entered  in  the  middle  of  a  quarter,  398. 

when  different  parts  at  different  times,  399. 
no  effect  by  increase  of  rent,  399. 
where  a  tenant  holds  over,  399. 

when  holding  over  after  three  years'  agreement,  398. 
where  possession  under  void  lease,  400. 
where  three  months'  notice  is  sufficient  by  agreement,  400. 
date  of  notice,  400. 
impossible  or  improbable,  401. 

correction  of  {TFride  v.  Hi/cr),  401. 
attestation  of,  not  necessary,  402. 
w/ien  and  how  served,  402. 

service  on  Sunday,  good,  402. 
service  on  servant,  &c.,  402. 
sending  notice  by  post,  403. 

to  agricultural  tenants,  383. 
service  on  joint  tenants,  403. 
service  on  corporations,  403. 
indorsement  of  service,  404. 
proof  of  notice,  404. 
toaiver  of  notice,  404. 

creates  new  tenancy,  404. 
guarantee  for  rent  ceases,  404. 
consent  of  both  parties  necessary,  404. 
by  acceptance  of  rent  or  distress,  404. 
by  giving  second  notice  to  quit,  405. 
by  other  acts,  405. 
giving  of,  in  pursuance  of  proviso  in  lease,  407. 

implied  option  with  lessee  [Baini  v.  Spurrier),  408. 
notice  by  executors,  408  ;  by  assigns,  409. 
delivery  of  notice,  when  tenant  absconds,  409. 

NUISANCE.     See  Reveesionee. 
right  of  landlord  to  sue  for,  790. 
what  title  sufficient,  791. 
what  sufficient  act  of  injury,  791,  793. 
measure  of  damages,  793. 
injunction  by  landlord  and  tenant,  793. 
liability  of  landlord  to  be  sued  for,  793. 

letting  premises  with  nuisance  {Todd  v.  Flight),  794,  796. 
on  yearly  tenancy  {Gaudy  v.  Jubber),  794. 
on  weekly  tenancy,  794. 
brothel,  795. 
effect  of  assignment  of  reversion,  795. 
right  of  tenant  to  sue  for,  796. 

even  where  no  property  in  soil,  796. 
but  not  before  entry,  796. 
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l^rUISA'NCE—ronlUixcd. 

liability  of  tcuaiit  to  bo  sued  for,  797. 

defective  fences,  797  ;  barbed  wire  fences,  797. 
gratings,  &c.,  798. 
covenant  by  lessee  against  school  not  within,  742. 

whether  hosijital  within,  712. 
expenses  of  abating  under  Public  Health  Act,  644. 
whether  landlord  or  tenant  liable  for,  645. 

NURSERY  TREES,  &c., 

power  of  tenant  to  remove  {Penfon  v.  Robart),  700. 
compensation  under  Market  Gardeners'  Compensation  Act,  846. 
eflPect  of  covenant  by  life  tenant  to  pay  for  {Oakley  v.  Monck),  12. 
under  Settled  Land  Act,  13. 


OCCUPATION  BY  DEFENDANT, 

proof  of,  in  an  action,  for  use  and  occupation,  612, 
See  Use  and  Occupation,  Ch.  XIV.,  p.  599. 

OCCUPIER, 

action  by  or  against,  for  torts,  796,  797.     See  Nuisance. 
rating  of,  618.     Sec  Rates. 

right  of,  to  ground  game,  concurrently  with  reserving  owner,  788. 
usually  the  person  rated,  618. 
rating  of  owner  instead,  627. 

"  OFFENSIVE  TRADE," 

covenant  against,  272,  744. 
rescission  of  contract  of  sale  for,  272. 

OFFER 

to  grant  or  take  a  lease,  117.     &><?  Peoposal. 

OFFICIAL  TRUSTEE 

of  charity  lands,  40. 

ONSTAND, 

occupation  of  part  of  holding  by  farmer  after  tenancy  ended,  816, 
customs  of  country  as  to,  816. 
effect  of  Agricultural  Holdings  Acts  on,  848. 

OPERATIVE  WORDS, 

in  a  lease,  145. 

construction  of  leases,  149. 

OPTION, 

to  determine  lease  before  end  of  term,  175,  407. 
form  of  proviso  for,  observations  on,  407. 

specimen  form  (App.  B.,  s.  10),  1004. 
where  not  specified  with  whom,  is  with  lessee,  408. 

notice  by  executors,  408  ;  by  assigns,  409. 

delivery  of  notice  where  absconding  tenant,  409. 
to  purchase  reversion,  425. 

time  of  the  essence  of  contract,  425. 

executor  receives  purchase -money,  425, 

sub-lease  with  option,  not  grantable  by  executor,  57,  426, 

building  lease,  grantable  by  tenant  for  life,  10. 

<iffect  of  burning  down  before  end  of  option  time,  426. 

OSIER  BEDS, 

compensation  for,  under  Agricultural  Holdings  Act,  841.  » 

•OUTER  DOOR  i 

may  not  be  broken  open  for  a  distress  {Scm(njne''s  case),  625, 

OUTGOING  TENAISIT, 

modes  of  determination  of  tenancy,  Ch.  VIII,,  p.  330. 
partial  occupation  after  end  of  tenancy,  816. 
tables  of  customs  of  country  as  to,  816. 
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OUTGOING  TETif A'NT-continiied.  _ 

crops,  &c.  on  the  land  must  be  given  up,  729. 
right  to  away-going  crop,  821. 

compensation  to,  for  straw,  hay,  and  dung,  823  ;  tillages,  82o. 
remedy  of,  is  against  landlord  [Faviell  v.  Gaskoin),  813. 

custom  to  look  to  incoming  tenant,  bad  {Bradburn  v.  Fohy),  813. 
remedy  against  landlord's  representative,  813. 
right  of  landlord  to  rent  out  of  valuation,  814. 
compensation  for  unexhausted  improvements,  826. 
by  custom  of  the  country,  826. 

report  of  Agricultural  Chambers  as  to,  826. 
customs  continually  changing,  827. 
And  see  CusTO',1  OF  Country. 
under  Agricultural  Holdings  Act,  Ch.  XXI,,  p.  834. 
And  see  AaEicuLTUEE. 

"OUTGOINGS," 

covenant  to  pay,  includes  extraordinary  expense,  645. 

OUTLAW, 

lease  by,  54. 

law  of  outlawry  abohshed,  54. 

except  in  criminal  proceedings,  54. 

OVERPLUS 

of  proceeds  of  distress  for  rent,  543. 

to  be  left  with  sherifp  for  ovraer  of  goods,  643. 
action  for  not  leaving  in  hands  of  sheriff,  &c.,  543. 
no  action  for  rent  till  sale,  544. 
surplus  unsold  goods,  how  to  be  disposed  of,  544. 

OVERSEERS, 

leases  by,  36. 

OWNER, 

rating  of,  instead  of  occupier,  627,  636. 

OXFORD,  CAMBRIDGE,  OR  DURHAM,  OR  OTHER  COLLEGES, 

leases  by,  34. 


PAINT  AND  PAPER, 

whether  included  in  "  repair,"  661. 
Froudfoot  V.  Hart,  effect  of,  661. 

PARCELS, 

in  a  lease,  how  described,  156  ;  forms,  1009. 
in  contract  for  lease,  101. 
meaning  of  "  appurtenances,"  159. 

land,  156. 

house,  157. 

fishery,  158. 

ferry,  158. 

way,  158. 

cellar,  159. 

staircase,  160. 

stable,  160. 
general  words  under  Conveyancing  Act,  162. 

PARISH  COUNCIL, 

lease  by,  23. 

PARISH  OFFICERS, 

leases  to,  for  workhouses,  84. 
temporary  hirings,  without  seal,  84. 
lease  to,  of  not  more  than  20  acres,  84. 
lease  to,  for  parish  offices,  85. 
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PARISH  PROPERTY, 

leases  may  bo  made  of  small  pieces  of,  3G. 

cottage  allotments,  36. 
recovery  of,  before  justices,  904. 

PARLIAMENTARY  AND  PAROCHIAL  TAXES, 

what  are,  620. 

PAROL  EVIDENCE, 

not  admissible  to  exonerate  agent  signing  in  his  own  name,  73. 
of  lease  for  more  than  3  years  inadmissible,  143. 
inadmissible  to  vary  lease  in  writing,  153. 

when  admissible  although  there  is  a  writing,  153. 

PARSON, 

leases  may  be  made  by,  28, 


See  Incumbent. 


PART, 

of  contract  for  lease,  no  decree  for  performance  of,  129. 

exceptions,  where  severability,  129. 
of  reversion,  assignment  of,  281. 

reversion  of,  assignment  of,  281.     And  see  Severance. 
notice  to  quit  for  building,  &c.,  under  Agricultural  Holdings  Act, 
382. 

acceptance  of,  as  to  entirety,  382. 
of  holding,  lease  of,  by  tenant  in  common,  15. 
only,  defence  as  to,  in  ejectment,  875. 
holding  over  part  by  agricultural  tenant,  by  custom,  815. 
distress  for  rent  on,  516. 

PART  PERFORMANCE, 

of  contract  for  lease,  when  specific  performance  upon,  113. 
in  case  of  payment  of  increased  rent,  115. 

of  execution  of  repairs,  114,  116. 

continuance  of  possession  taken  before  oral  contract,  115. 
oral  agreement  to  support,  must  be  definite,  117. 

PARTICULARS, 

and  conditions  of  sale,  270. 

of  breaches,  in  notice  before  proceeding  for  forfeiture,  370. 
meaning  of  "  particular  breach  "  [Pentofi  v.  Harnett),  371- 

PARTITION, 

distress  for  rent  reserved  for  equality  of  partition,  485. 
apportionment  of  rent  on  severance,  282,  455.     And  see  Appoetion- 
MENT ;  Seveeance. 

PARTNERS,     See  Joint  Tenants. 

assignment  between,  when  breach  of  covenant  {Varleij  v.  CopparcV), 

736. 
distress  on  goods  of,  496. 

renewed  lease  obtained  by  one  in  his  own  name,  421. 
one  of  two  lessees  has  no  right  of  renewal,  416. 

PARTY-WALLS, 

rights  respecting 


688.     See  Fences. 


PASTORAL  HOLDINa, 

application  of  Agricultural  Holdings  Acts  to,  841. 

PASTURE, 

laying  down  permanent,  compensation  for,  841. 

consent  of  landlord  required,  842. 
laying  down  temporary,  compensation  for,  843. 

neither  consent  of,  nor  notice  to  landlord  required,  843. 
"  boosey,"  retention  of,  by  tenant  after  end  of  tenancy,  819. 
penal  rent  for  ploughing  up,  446. 

injunction  against  it,  446. 

PATENTED  ARTICLE, 

distrained,  purchaser  may  not  use  in  breach  of  patent,  543. 
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PAUPER, 

assignment  over  to,  by  assignee,  289. 

by  executor  of  assignee,  324. 
by  trustee  of  bankrupt,  30G. 

PAVING, 

expense  of,  whether  borne  by  landlord  or  tenant,  C15. 
cart  on  paved  part  of  road,  distress  on,  520. 

PAWNBROKER, 

pledges  with,  may  not  be  distrained,  501. 

PAYMENT  OF  RENT, 

by  mistake  to  "wrong  person,  419. 

to  landlord,  on  land,  where  no  covenant,  450. 

to  landlord  anywhere,  on  covenant  {Ealdane  v.  Johnson),  450. 

to  Crown,  at  Exchequer,  450. 

to  assignee  of  Crown,  on  land,  450. 
effect  of  payment  through  post,  450. 
effect  of  payment  by  bills  or  notes,  451. 

landlord  may  distrain  notwithstanding,  452. 
stamp  duty  on  receipt  for  rent,  452. 
when  payment  of  ground  rent  is,  453. 

of  taxes,  453. 
deduction  of  other  payments,  453. 
in  advance,  effect  of,  448. 

PEACEABLE  RE-ENTRY, 

right  of  landlord  to  effect,  859. 

relief  against  forfeiture  {Eiggs,  In  re),  368. 
indictment  for  forcible  entry,  916. 

PENAL  RENT, 

distinction  from  liquidated  damages  [Eemble  v.  Farren),  444. 
distress  for  liquidated  damages,  472. 
injunction  refused  in  case  of  penal  rent,  444. 
for  selling  hay  or  straw,  446. 
for  ploughing  up  meadow,  446. 

in  tied-house  lease,  for  not  buying  lessor's  beer,  446. 
restriction  by  Agricultural  Holdmgs  Act,  to  damage  suffered,  446. 
exceptions  for  ploughing  pasture,  447. 

felling,  &c.  trees,  447. 

burning  heather,  447. 

PEPPERCORN  RENT, 

definition  of,  429. 
lease  by  trustees  at,  38. 

for  first  five  years,  or  less,  of  term,  38. 
by  tenant  for  life  at,  10. 
enlargement  of  more  than  200  years'  lease  at,  into  fee  simple,  430. 

PERMISSIVE  WASTE,  679.     /See  Waste. 

PERSONAL  COVENANTS, 

not  "  running  with  the  land,"  list  of,  187. 

PERSONAL  REPRESENTATIVES,  55,  322. 
leasehold  property  vested  in,  322. 
reversion  vested  in  by  Land  Transfer  Act,  1897 . .  322. 
qualified  personal  liability  for  rent,  325. 
personally  hable  on  repairing  covenant,  325. 
And  see  Executoes  ;  Administeatoes. 

PEW, 

action  wiU  lie  for  use  and  occupation  of,  610. 

PICTURE, 

sent  back  to  artist,  may  be  distrained,  501. 
movement  of,  by  tenant  of  furnished  house,  197. 

consumption  of  cuke  by,  compensation  tor,  hid. 
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PLANTATION, 

ratiuf):  of,  xmdor  Rating  Act,  1874 . .  G39. 
deduction  of  rate  from  rent,  639. 

PLEADINGS, 

waiver  of  forfeiture  by  {Evans  v.  Davis),  361. 

PLOUGHINQ, 

penal  rent  for,  44G. 

exemption  (conditional)  from  distress  of  beasts  of  plough,  495,  510. 

injunction  against,  444. 

POACHERS, 

arrest  of,  by  tenant,  784.     See  Game. 

POLICE. 

interference  of,  where  goods  fraudulently  removed,  528.     And  see 
Constable. 

POLLARDS, 

when  timber,  691. 

removal  of,  by  custom  of  country,  691. 

POOR  RATE,  Ch.  XV.,  Sect.  6,  p.  636. 
origin  and  nature  of,  636. 
occupier  rateably  generally,  636. 
occupation  by  servant,  637. 
partial  occupation,  637. 
deduction  by  tenant  under  demise  for  three  months  or  less,  638. 
Poor  Rate  Assessment  and  Collection  Act,  1869.  .932. 
occupier  may  deduct  rate  from  rent,  638. 
owner  may  be  rated  instead  of  occupier,  638,  932. 
extension  of  Poor  Rate  Acts  by  Rating  Act,  1874.  .638. 
to  iron  and  other  mines,  638. 
to  plantations,  639. 
to  severed  right  of  sporting,  &c.,  639. 
deduction  from  rent,  639. 
payment  by  banki'upt  tenant  preferentially  to  rent,  565. 

POSSESSION, 

man  in,  in  distress,  not  necessary  {Jones  v.  Beirnstein),  537. 

lease  under  Settled  Land  Act  by  limited  owner  to  take  effect  in,  7. 

demand  of,  before  action  for  recovery  of,  869. 

proceeding  before  justices,  901. 
constructive  demand  of,  from  tenant  at  will,  264. 
vacant,  service  of  writ  in  case  of,  872. 
defendant  in,  need  not  plead  title,  876. 
issue  of  writ  of,  882. 

though  landlord's  term  expired  {Knight  v.  Clarice),  882. 
execution  of  warrant  of,  in  County  Court  action,  884,  889,  892. 
immunity  of  officer  executing,  893. 
protection  of  landlord,  if  irregularity,  893. 

POST, 

remittance  of  rent  through,  effect  of,  450. 

user  of  premises  for  "post  office  "  only,  752. 

giving  notice  to  quit  by,  403. 

service  of  notice  to  trustees  by  tenant  for  life  by,  8. 

service  of  notice  before  ejectment  for  forfeiture  by,  368. 

of  notice  under  Agricultural  Holdings  Act  by,  383. 
of  notice  to  quit  {Van  Grutten  v.  Trevenen),  383. 

POSTHUMOUS  HEIR, 

not  entitled  to  rent  due  before  birth,  322. 

POUND, 

impounding  a  distress,  533  et  seq. 

pound  overt,  and  pound  covert,  533. 

food  and  water  to  be  supplied  to  animals  impounded,  534. 
any  of  the  piiblic  may  supply,  534. 
recovery  of  expense  by  distrainer,  534. 
liability  of  distrainer,  534. 

of  poundkeeper,  535, 


« 
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'POJJND—conthnted. 

cattle  maj^  not  be  driven  more  than  three  miles,  535. 

fee  on  impounding  (id.),  535. 
impounding  on  premises  (Distress  for  Kent  Act,  1737),  536. 

text  of  s.  10  of  that  Act,  536. 

what  amounts  to  an  impounding,  537. 

tenant  may  not  be  excluded,  537. 

"man  in  possession  "  not  necessary,  537. 
tender  before  or  after  impounding,  473.     See  Tendee. 
corn,  &c.  may  not  be  removed,  537. 
indictment  for  pound-breach,  554  («\ 

summary  remedy  (where  distress  damage  feasant),  555. 

action  for,  and  treble  damages,  554. 

POWERS,  LEASES  UNDER, 
construction  of,  225. 
application  of  Settled  Land  Act,  225,  226. 

lease  by  tenant  for  life,  7. 
for  21  years  good  for  less  {Ishcrwood  y.  Oldknow),  227. 
rebuilding  and  repairing  leases,  227. 

sporting  rights,  228. 
in  whom  powers  may  vest,  228. 
usual  covenants,  230. 
proviso  for  re-entry,  231. 
lands  usually  let,  232. 

whether  lands  not  before  in  lease  may  be  demised,  232. 
mode  of  execution  and  attestation,  232. 
defects  in  leases  under  powers,  how  cured,  233. 
allowance  for  improvements  on  agricultural  holding,  440. 
less  than  best  rent  for  workiag-men's  dwellings,  440. 
construction  of  "best  rent,"  440. 
as  to  fines  or  premium,  442. 
eflPect  of  improvement  of  the  estate,  442. 

PRECEDENTS, 

of  leases,  parcels,  reservations,  special  covenants,  &c.,  990  (where  see 

list) . 
how  far  authority  as  to  "  usual  covenants,"  137. 
See  FoEMS. 

PREFERENTIAL  PAYMENTS, 

in  bankruptcy,  &c.,  for  rates,  wages,  <S:c.,  565. 
charge  upon  proceeds  of  distress,  565. 

PREMISES, 

in  a  lease,  what  they  are,  156. 
description  of  the  property,  156.     See  Paecels. 
description  untrue  in  part  does  not  vitiate  lease,  157. 
general  words  under  Conveyancing  Act,  162. 
Act  ajiplies  to  lease  by  deed  only,  162. 
made  in  or  after  1882 . .  163. 
impounding  distress  on  premises,  536.     See  Impounding. 

PREMIUM  OR  FINE, 

concise  form  of  receipt  (indorsed),  207. 
for  licence  to  assign,  731. 

not  to  be  taken  except  where  expressly  stipulated  for,  73 1 . 
is  this  prohibition  retrospective  ?  731. 
taking  of,  by  tenant  for  life,  7.     And  see  Fine  ;  Licence. 

PRINCIPAL.     See  Agent. 

ratification  of  unauthorized  letting  by,  72. 

PRIVATE  IMPROVEMENT  RATES, 

power  of  urban  authority  to  levy,  646. 

tenant  may  deduct  three-fourths  from  rent,  646. 

PROBATE, 

evidence  only  of  will,  322. 

executor  may  act  before  gi'ant  of,  57,  322. 
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PROCESSION  (CORONATION), 

postponed,  seats  to  view,  no  payment  for  {Krell  v.  Eenry),  1061 . 

PROMISSORY  NOTE, 

taken  for  rent,  effect  of,  -151. 

PROPERTY  TAX,  Ch.  XV.,  Sect.  3,  p.  G28. 
tenant  to  deduct  from  rent,  628. 
landlord  to  allow  of  such  deduction,  629. 
penalty  for  refusal,  50/.,  629,  630. 
contract  not  to  make  deductions  void,  629. 
larfrer  rent  subject  to  reduction,  good,  629. 
landlord  may  agree  to  repay  {Lamb  v.  Brewster),  629, 
■when  deduction  made  {Ci(mmbi/j  v.  Bcdhorouc/h),  630. 
action  or  information  for  penalty  and  costs,  630. 
payable  on  royalties  reserved  in  demise  of  brick  earth,  630. 

not  on  instalments  of  purchase-money  for  mine  sold,  631. 
no  deduction  from  succession  duty  in  respect  of,  631, 

PROPOSAL, 

for  a  lease,  117. 

an  unaccepted  proposal  or  offer  is  no  contract,  117. 
what  acceptance  is  sufficient,  117. 
revocation  of  proposal,  117. 
effect  of  acceptance  of  proposal,  117. 
counter-proposal,  118. 

no  stamp  necessary  on,  or  counter-proposal,  108. 
written  acceptance  of  an  oral  proposal  must  be  stamped,  108. 
after  counter-proposal  original  offer  cannot  be  accepted,  118. 
correspondence  after  a  proposal,  118. 

signed  proposal  binding  after  it  has  been  accepted  orally,  118. 
if  termsagreed  on  only  as  a  basis,  or  subject  to  further  alterations  or 
negotiations,  there  is  no  contract,  119. 

PROSTITUTES, 

lodgings  let  to,  rent  UTecoverable,  251. 
unless  prostitution  elsewhere,  251. 
penalty  for  letting  house  as  brothel,  914. 

PROTEST, 

against  waiver  of  forfeiture  by  accepting  rent,  void.  360. 

PROVISO,  201.     See  Conditions  ;  Foefeituee. 

for  re-entry,  construction  of,  349  ;  enforcement  of,  368,  858, 

PUBLIC  HEALTH  ACT, 

sanitary  authority  may  levy  rates  under,  642. 

rating  of  owner  instead  of  occupier,  643. 

of  outgoing  and  incoming  tenants,  643. 
of  unoccupied  premises,  643. 
leases  not  interfered  with  by,  644.  » 

expenses  of  abating  nuisance  {Budd  v.  Marshall),  644.  « 

whether  borne  by  landlord  or  tenant,  644. 
paving  expenses  under,  645. 
private  improvement  rates  under,  646. 
penalty  for  letting  after  infectious  disorder,  913. 

PUBLIC  HOUSE, 

covenant  not  to  sub-let,  whether  usual,  136. 
proviso  for  re-entry  in  lease  of,  138. 

limited  to  non-payment  of  rent,  138. 
relief  against  forfeiture  on,  368, 
sale  of,  misdescription  on,  272. 
covenant  not  to  use  demised  premises  for,  744. 
covenant  to  keep  up  licences,  &c.,  749.     And  sec  Licence. 

to  purchase  beer  of  lessor,  752.     And  see  Tied  House. 
purchase  through  agent,  effect  of,  753, 
increased  rent  for  not  taking  lessor's  beer,  446, 
decreased  rent  for  taking  it,  753, 
compensation  under  Lands  Clauses  Act  for,  753, 
sale  of  house  held  under,  751. 
notice  to  landlord  of  convictions  under  Licensing  Acts,  751. 
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PUBLIC  IMPROVEMENTS, 

leases  for,  to  ratepayers,  87. 

PUMP, 

removability  of,  as  domestic  fixtiire,  703,  704. 

PURCHASE, 

of  reversion,  contract  for,  269. 
by  lessee,  and  distress,  425. 
of  term,  270. 
of  reversion  by  lessee,  option  of,  425. 
exercise  of,  time  essential,  425. 
executor  receives  purchase-money,  425. 

cannot  grant  lease  witb  option,  57,  42G. 
building  lease  with  option,  by  tenant  for  life,  10. 


QUARTER, 

meaning  of  ' '  quarter  day  "  as  to  payment  of  rent,  448. 
in  reference  to  notice  to  quit,  396. 

effect  of  entry  in  middle  of  quarter,  398. 
effect  of  Apportionment  Act  on  rent  duo,  459. 
occupier  of  arable  land  liable  to  "  quarter  rating,"  643. 
■what  notice  to  quit  necessary  if  tenancy  quarterly,  378. 

QUIET  ENJOYMENT,  Chap.  XVII.,  Sect.  8,  p.  755. 
meaning  of  implied  contract  for,  755. 

is  warranty  against  lawful  entry  only,  755. 
implied  from  parol  demise,  756. 
implied  from  word  "  demise,"  756. 

and  from  "  demise  "  only  {Bayncs  v.  Lloyd),  756. 

from  any  term  of  letting  [Biidd-Scott  v.  Daniel!),  756, 
not  from  words  "  give  "  or  "  grant,"  756. 
is  excluded  by  express  covenant,  758. 

which  is  usually  more  restricted,  759. 
implied  contract  for  possession,  758. 

cesser  of,  when  lessor's  estate  ceases  (Adams  v.  Gihney),  758. 
breach  of,  by  resignation  of  ecclesiastical  lessor,  758. 
express  covenant  usually  qualified,  759. 

restricted  to  claim  "  under"  lessor,  759. 

who  claims  "under"  lessor,  767. 
usual  form  of,  759. 

"  usual  "  in  respect  of  contract  for  lease,  135  (/). 
distress  for  land  tax  no  breach,  760. 
nor  re-entry  for  non-payment  of  ground  rent,  760. 
lessee  put  on  inquiry  as  to  title,  &c.  of  lessor,  760. 
payment  of  rent  by  lessee  no  condition  to  performance  of,  761. 

is  not  a  covenant  of  indemnity,  764. 
extends  dm-ing  express  term,  not  estate  of  lessor,  761. 
does  not  extend  to  acts  of  third  persons  having  no  title,  762. 
extends  to  all  acts  of  landlord  himself,  762. 

to  acts  of  persons  claiming  through  him,  763. 
by  settlement,  763. 
by  prior  lease,  763. 
by  mortgage,  763. 

by  lessee  of  adjacent  premises  from  common  lessor, 
763. 
to  unnecessary  consent  to  judgment,  760. 
restriction  of  particular  use  of  land,  764. 
molestation  by  action,  764. 

by  assignee  of  reversion,  on  title  from  stranger,  764. 
notice  to  sub-tenant  to  pay  rent,  765. 

breach  if  complied  with  [Edge  v.  Boilcau),  765. 
otherwise  not,  765. 
does  not  oblige  to  re-build  after  fire,  766. 
not  broken  by  bursting  of  water-pipe,  766. 

nor  by  nuisance  of  music  and  dancing  on  upper  floor,  766. 
broken  by  chimney  smoking  {Tcbb  v.  Cave),  766. 
runs  with  land,  767. 
particulars  of  breaches  of,  767. 
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QUIT,  NOTICE  TO, 

nature,  time,  form,  and  service  of,  378.     See  Notice  to  Quit. 
exercise  of  option  to  determine  lease,  407. 

QUIT  BENT, 

so  called  because  tenant  quit  of  other  services,  429. 
■whether  small  rent,  for  long  time  paid,  is,  429. 

RABBITS.     S,r  Ga-ME. 

not  included  iu  Game  Act,  1831  (1  &  2  Will.  4,  c.  32),  778. 
included  in  Poaching  Act,  1802  (25  &  26  Vict.  c.  90),  779. 
damage  to  crops  by  rabbits,  786. 
effect  of  verbal  promise  by  landlord  to  keep  down  {Morgan  v.  Griffiths), 

785. 
game  licence  unnecessary  to  shoot  rabbits,  786. 
statutory  right  of  occupier  to  kill,  786.     See  Ground  Game. 

RACK-RENT, 

means  rent  of  full  annual  value,  430. 

RAILWAY, 

effect  of  leasehold  premises  being  taken  by,  467. 

apportionment  of  rent  by  justices,  457. 

covenants  to  remain  in  force,  457. 
is  not  distrainable  for  rent  [Turner  v.  Cameron),  499. 

nor  is  its  rolling  stock,  if  marked,  &c.,  495,  509. 

RATEPAYERS, 

leases  to,  for  public  improvements,  87. 

RATES  AND  TAXES,  Chap.  XV.,  p.  618. 
covenants  to  pay,  whether  "usual,"  136. 
ordinarily  fall  on  tenant,  618. 

as  under  Poor  Relief  Act,  1601 .  .636. 
contracts  as  to,  construction  of,  618. 

not  usually  interfered  with  by  statute,  CIS. 
except  as  to  property  tax,  629. 
other  exceptions,  627,  643. 
property  tax,  628.     See  Peopeety  Tax. 
land  tax,  631.     See  Land  Tax. 
sewers  rates,  635.     See  Sewees  Rates. 
poor  rates,  636.     See  Pooe's  Rates. 
house  tax, 640. 
county  rates,  640. 
borough  rates,  041. 
highway  rates,  641. 
"  district  rate,"  &c.,  under  Public  Health  Act,  642. 

irreconcileable  decisions,  645  (jwV 

force  of  "  outgoings  "  and  "  duties,"  645. 

private  improvement  rates,  646. 

expenses  of  abating  nuisance  [Biidd  v.  3IarshaJl),  644. 

paving  expenses  {Aldridge  v.  Feme),  645. 
watching  and  lighting  rates,  646. 
water  rates,  647.     See  Watee  Rates. 
gas  rates,  650. 
half -rating  of  mines  under  Rating  Act,  1874.  .638. 

of  plantation  for  saleable  underwood,  &c.,  639. 
of  rights  of  sporting,  639. 

deduction  of  rates  from  rent,  651. 
tithe  rentcharge,  651. 

meaning  of  "  parliamentary  and  parochial,"  620. 
obligation  to  pay  new  taxes,  621. 
extraordinary  assessments,  621  ;   Cros»e  v.  E(>ir,C22 
in  what  proportion  rates  and  taxes  are  to  be  paid,  623. 
landlord's  remedy,  624. 
tenant's  remedy,  by  deduction  from  rent,  624. 

by  action,  025. 

by  defence  to  action  for  rent,  625. 
first  charge  of,  on  distress,  if  bankruptcy,  505. 
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RATIFICATION, 

of  leases  made  by  unauthorized  agents,  72. 

by  receipt  of  rent,  &e.,  where  lease  under  power,  233. 

of  agent's  distress,  522,  523. 

REAL  OR  PERSONAL  COVENANTS,  183. 

real  covenants  run  with  land,  and  bind  assio-nees    183. 

list  of  such  covenants,  184.  °        ' 

personal  covenants  do  not  so  run,  187. 

list  of  such  covenants,  187. 

REAL  REPRESENTATIVE, 

establishment  of,  by  Land  Transfer  Act,  1897.. 55,  322. 
executor  or  administrator,  real  estate  vested  in,  322. 

in  whom  land  of  intestate  vested  between  death  and  adminis- 
tration ?.  .55. 
text  of  enactments,  56. 
decisions  under  Conv.  Act,  56. 
question  left  open,  56. 
suggested  solution,  56. 
REBUILDINa, 

covenant  for,  construction  of,  663. 
repairing  includes,  in  case  of  fire,  &c.,  663. 

RECEIPT, 

for  premium  or  fine  on  a  lease  (concise  form),  207. 
whether  tender  may  be  made  in  condition  of  giving  475. 
for  rent,  stamp  duty  on,  452.  ' 

penalty  for  not  giving  stamped  receipt,  452. 

RECEIVER, 

leases  by,  68. 

attornment  to,  creates  tenancy  by  estoppel,  68. 
appointment  of,  pending  ejectment  action,  68. 
may  determine  tenancy  by  notice  to  quit,  390. 
may  distrain  if  appointed  by  High  Court,  488. 

mortgagor  may  not  disti-ain  after  appointment  of,  484. 
appointment  of,  though  no  notice  under  Conv.  Act,  371. 

RECITALS, 

covenant  implied  from,  if  such  the  intention,  200. 

RECOVERY  OF  PREMISES  BY  LANDLORD,  Ch.  XXII.,  p.  858. 
by  peaceable  re-entry,  859. 
by  proceeding  in  High  Court  of  Justice,  859. 
substitution  of  "recovery  of  land  "  for  "  ejectment,"  860. 
special  under  C.  L.  P.  Act,  1852.  .860. 
for  non-payment  of  rent,  860. 
for  holding  over,  863.     And  see  Holding  Oveb. 
under  Order  XIV.  against  tenant  holding  over,  867. 
on  specially  indorsed  writ,  867. 
against  tenant  for  rent  unpaid,  867. 
Rule  of  Jan.,  1902.  .867  {g). 
ordinary  action,  869. 

notice  before  proceeding  of  breaches  proceeded  for,  370. 
relief  against  forfeiture,  367.     See  Relief  against  FoitFEiTtmE. 
for  non-pa}Tnent  of  rent,  376. 

By  proceeding  in  County  Court,  883. 

of  premises  of  50/.  yearly  value,  883. 

after  expiration  or  determination  of  tenancy,  883. 

for  non-payment  of  half-year's  rent,  890. 

by  ordinary  action,  896. 
appeal  on  point  of  law,  894. 
By  proceeding  before  Justices,  901. 
tenements  held  over,  901. 

if  term  not  more  than  7  years,  901. 

or  rent  not  more  than  20/.,  901. 
landlord's  common  law  right  unalfected,  903. 
parish  property,  904. 
cottage  allotments,  906. 
of  deserted  premises,  908. 
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RECTIFICATION, 

of  erroneous  lease,  210. 

only  for  mutual  mistake,  240. 

in  Ch.  Div.  only,  241. 
compeusatiou  for  having  accepted  erroneous  lease,  241. 

REDDENDUM, 

discrei  ancy  bet-ween,  and  habendum,  1G4. 

habendum  prevails,  save  where  manifest  error,  164, 
what  things  are  requisite  in,  178. 
sufficient  certainty  required,  431. 
by  royalties  [Daniel  v.  Grade),  431. 
rent  may  commence  before  enjoyment,  431. 
from  what  rent  must  issue,  432. 
entire  or  several  reservations,  432. 
reservation  of  rent  on  alternate  days,  433. 

in  advance,  433. 
corn  rent,  433. 

computation  of  {Kendall  v.  Baker),  434. 

under  college,  &c.  leases,  433. 

partly  obligatory  by  18  Eliz.  c.  6.  .433. 
sliding  scale  in  mining  leases,  434. 

in  agricultural  leases,  434. 
construction  of  reservation,  434. 

mining  leases,  "  dead  rent,"  and  "  net  rent,"  435. 

supply  of  words  in  the  construction,  436. 

team  work,  436. 
to  whom  reservation  of  rent  must  be  made  generally,  438. 

by  tenant  for  life,  439. 
effect  of  inaccurate  reservation,  438. 

where  a  sum  reserved  may  enure  by  way  of  contract,  439. 
in  leases  under  power,  440.     See  Powees. 

REDEMPTION  OF  MORTQAaE 

may  be  effected  by  tenant,  63. 

REDUCTION  OF  RENT, 

no  new  term  of  tenancy  by,  248. 

RE-ENTRY.     Sec  Foefeituee  ;  Recoveey  of  Peemises. 
for  breach  of  covenants  generally,  proviso  for,  138. 

intending  lessor  has  no  right  to  as  "usual"   IHodghinson  v. 
Croivi),  138. 
notwithstanding  power  of  relief  against  forfeiture,  138. 
instances  of  qualiiied  proviso,  30. 
peaceable,  859  ;  by  action,  859  ;  general  index,  858. 
none  for  mere  breach  of  covenant,  347. 

there  must  be  a  proviso  for  re-entry,  347. 
notice  necessary  before,  368. 

except  for  non-payment  of  rent,  369. 
construction  of  proviso  for,  349. 
for  waste  to  fixed  value,  351. 
in  case  of  execution,  352. 
in  case  of  bankruptcy,  303,  352.     And  see  Bankruptcy. 

whether  "  usual,"  138. 
non-working  of  mines,  353. 
non-production  of  c.  q.  vie,  353. 
no  sufficient  distress,  354. 
non-payment  of  rates,  354. 

REFERENCE.     See  Ageicultueal  Holbings  ;  Aebitration  ;  Awaed. 
distinction  between  arbitration  and  valuation,  814. 

REGISTERED  LETTER, 

service  of  notice  on  trustees  by,  7.     And  see  Post. 

REGISTRAR, 

of  County  Com't,  replevy  made  by,  573. 

REGISTRATION, 

of  judgments,  &c.,  301. 
of  writs  of  execution,  301. 
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BEGISTRATlO-i^-continucd. 
of  lease  in  Middlesex,  215. 

only  if  for  more  than  21  years,  215 

in  ToSire'2/5?''^'''  °'  ^''''  ^°  ^'^'^  ""■1'^^  registration,  215. 

effect  of  Torksliire  Registry  Act,  18S4.  ,215 

in  EedW  L:;el,^2T  "  '"'  ""'  "^'  ^^  ^^°^«*-^^'  ^15. 
cases  decided  under  Registry  Acts    216 
permissive  under  Land  Transfer  Act   218 
compulsory  on  sale  under  Act  of  1897.  .2i8. 
EE-LETTINa, 

after  infectious  disorder,  913. 

penalty  for,  under  Public  Health  Act,  913. 

EELIEF  AGAINST  FORFEITURE 

before  Conveyancing  Act,  none  {milY.  Barclau),  366 
except  for  non-payment  of  rent,  367 
accident  or  surprise,  368. 
failure  to  insure  (Act  of  1859),  368 
for  non-payment  of  rent,  376. 

not  affected  by  the  Conveyancino-  Act   369 
summarily,  either  before  or  after  trial'  377' 
withm  6  months  after  execution,  377.' 
relief  refused  within  6  months   377 
for  breaches  of  covenant  generaUy  (Conveyancing  Act\  367 
by  Court  on  terms,  368.  -'       '• 

discretion  {Ewart  v.  Fryer),  373. 
retrospective  operation  of  the  Act,  3*69 
compulsory  operation  of  the  Act,  369.  * 
excepted  cases  where  not  grantable,  369 
bankruptcy,  369. 

modified  relief,  within  year,  375. 
execution,  369. 

modified  relief,  within  year,  375. 

agricultural  leases  excluded,  375. 
mining  leases,  375. 
furnished  house  leases,  375. 
public-house  leases,  375. 
assignment,  without  leave,  369. 
inspection  of  books  in  mining  lease,  369 
grantable  in  case  of  contract  for  lease,  371. 
of  sub-lessee,  whether  of  whole  or  part,  372,  374. 
does  s.  14  of  Conv.  Act  apply  to  aU  lettings'p. .  372. 

REMAINDERMAN, 

tenant  for  life's  lease  binding  on,  10. 
if  made  under  Settled  Land  Act,  10. 

otherwise  void,  1 1 . 
confirmation  of  lease  by,  11. 

covenant  of,  to  pay  for  improvements,  eflPcct  of,  12. 
tenancy  from  year  to  year  to,  247. 

constituted  by  acceptance  of  rent,  247. 

REMOVAL, 

of  tenant,  Ch.  VIII.,  p.  330  ;  Ch.  XX.,  p.  799. 
of  fixtures,  715.     &«■  Fixtuees. 
of  goods  to  avoid  distress  for  rent,  527. 
dec  Feaitdulent  Removal. 

RENEWAL  OF  LEASES,  Ch.  IX.,  p,  414  et  seq. 
by  ecclesiastical,  &c.  authorities,  27. 
by  borough  councils,  22. 
covenant  to  renew,  whether  perpetual  or  not,  414. 

ordinarily  not,  414. 
covenant  for,  runs  with  land,  185. 

lease  for  three  years  "  with  option  of  renewal,"  effect  of,  416. 
perpetual  i-enewal,  covenant  for,  not  implied,  414. 

instance  to  the  contrary,  416. 
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RENEWAL  OF  "LEASES— confinurd. 

"  endeavour"  to  renew,  meaning  of,  416. 

-what  amounts  to  a  breach  of  covenant  to  renew,  416. 

covenant  in  consiil.  of  repair  construed  against  tenant,  418. 

covenant  to  renew  to  two  need  not  bo  performed  to  one,  416. 

renewal  at  "  costsof  lessee,"  meaning  of  {Muatyn  v.  Fitzsimmom),  417. 

forfeiture  of  right  to  renew,  417. 

by  not  applying  in  time,  417. 

by  non -performance  of  covenants  {Finch  v.  Underwood),  418. 
by  trustees,  420  ;  to  trustees,  88. 
by  minors,  lunatics,  and  married  women,  419. 
without  surrender  of  under-leases  (4  Geo.  2,  c.  28,  s.  6),  422. 
substituted  reversion  on  renewed  leases,  423, 
"  tenant  right  of  renewal,"  424. 
by  ecclesiastical  persons,  &c.,  27. 
by  municipal  corporation,  22. 
remedy  where  trustees  obtain  in.  own  name,  420. 

so  by  agents,  420. 

by  tenants  for  life,  421. 

by  a  person  jointly  interested  with  others,  421. 

by  a  partner,  421. 

by  a  mortgagee,  421. 

by  a  mortgagor,  421. 

by  owner  of  lease  subject  to  incumbrances,  421. 

against  volunteers,  421. 

or  purchasers  with  notice,  421. 

not  against  a  quasi  tenant  in  tail  of  leaseholds,  421. 

nor  against  a  stranger,  422. 
sale  of  right  of  renewal,  422. 

nature  of  relief  in  equity,  and  upon  what  terms,  422. 
undesirability  of  renewable  leases,  424. 

EENT,  Ch.  X.,  p.  427. 
definition  of,  427. 
reservation  of,  427.     See  Eeddendtjm. 

of  "best,"  7.     See  Best  Rent. 
apportionment  of  estate,  455  ;  time,  458.     See  Apportionment. 
distress  for,  Ch.  XI.,  p.  468.     See  Distress. 

satisfaction  of,  by  execution  creditor,  556.    See  Execution  (Writs  of). 
waiver  of  forfeiture  by  acceptance,  &c.  of,  360.     See  Waiver. 
attachment  of  rent  due,  449. 

not  of  rent  accruing,  449. 

no  "foreign  attachment"  in  London  of,  449. 
need  not  be  in  money,  427. 

corn  rent,  433. 

special  statutory  provisions  for,  in  college  leases,  433. 
by  royalty,  427. 
sliding  scale  rent  in  mining  leases  of  settled  land,  10. 

in  agricultural  leases,  by  agreement,  434. 
having  no  money  value,  extinguishment  of,  430. 
may  commence  before  enjo3'ment,  431. 
from  what  rent  must  issue,  482. 
new  tenancy  not  created  by  increase  or  reduction  of,  248. 

Different  kinds  of  rent : — 

rent  by  way  of  royalty,  427. 

rent  service,  428. 

fee-farm  rent,  428. 

rent-charge,  428. 

rent -seek,  429. 

quit-rent  and  chief-rent,  429. 

building  on  land  held  at  small  rent,  429. 
peppercorn  rent,  429. 
rack-rent,  430. 
best  rent,  7,  440. 
"net  rent,"  435. 
dead  rent,  435. 
penal  rent,  for  ploughing-up,  &c.,  443,  446. 

when  rent  due  : — 

due  in  morning,  in  arrear  after  midnight,  447. 
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"RENT— continued. 

when  rent  due — continued. 

at  what  days  in  the  j'ear,  448. 
when  due  in  advance,  448. 

Payment  of  rent : — 

no  priority  over  other  debts  due  by  deceased  persons,  449. 

by  mistake  to  the  wrong  person,  449. 

allowance  of  deductions  from  rent  operate  as  payment,  450. 

even  where  allowed  by  mistake,  450. 
payable  on  land,  except  where  covenant,  450. 

where  covenant,  landlord  must  be  sought  [Kaldane  v.  John- 
son), 450. 
remittance  of,  through  post,  450. 
payment  of,  by  bill  or  note,  does  not  suspend  right  to  distrain 

{Lavisv.  Gyde),  451. 
stamp  duty  on  receipt,  452. 

when  payment  of  ground  rent,  &c.  payment  of  rent,  453. 
what  other  payments  may  be  deducted  from  the  rent,  453. 

set-off  and  counterclaim,  454. 

ITon-payment  of : — 

effect  of,  on  landlord's  title,  by  Statute  of  Limitations,  465. 
tenant  at  will,  acquires  freehold,  465. 

so,  yearly  tenant  without  writing,  465. 
to  lessor,  no  effect  of,  on  landlord's  title,  466. 

except  where  payment  to  other  than  lessor,  466. 
recovery  of  possession,  for  non-payment  of  (3  year's  arrears), 

347,  860. 
relief  only  if  right  of  re-entry,  860. 
against  forfeiture,  376. 
recovery  of  possession  in  County  Court,  890. 
50^.  limit,  890. 
continuance  of  lessee's  liability  after  an  assignment,  462. 
after  quitting  possession,  462. 

recovery  of,  by  action,  Ch.  XIII.,  p.  592. 
when  due  by  express  covenant,  592. 
who  may  sue,  593. 

upon  joint  covenants,  593. 
on  death  of  landlord  or  tenant,  593. 
on  assignment  of    reversion,   276  ;    of    term,    181,    287.       See 

Assignment. 
writ,  indorsement  of,  594. 

pleadings,  595. 
short  forms  luider  repealed  C.  L.  P.  Act,  595. 

under  Rules  of  Supreme  Com-t,  595. 
lessor,  how  far  to  plead  title,  695. 
defences,  596. 

set-off  or  counterclaim,  596. 
Statute  of  Limitation  (20  years),  596. 
illegality,  697. 
no  priority  over  other  debts,  597. 
Sec  also  Use  and  Occupation. 
when  due  on  other  express  contract,  597- 
limitation  (6  years),  697. 
defence  of  satisfaction  by  distre^ss,  597. 
oral  agreement  to  reduce  rent,  597. 
when  due  on  implied  contract,  598. 
what  words  create  a  contract,  598. 
writ  and  pleadings,  598. 
limitation,  598. 

RENT-CHARGE, 

'"Tot'tenL  only  for  whole  rent-charge  [Ourn  v.  Wynne),  551. 

RENT  EREE,  ^    ,  ,^   „,^ 

letting  of  house  [Lyncs  v.  Smith),  lol. 
devise  of  house  during  good  behaviour,  331. 

72 
L.T. 
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REPAIRS,  Ch.  XV.,  p.  G57. 

express  covcnnnf  to  repair  hy  tenant,  Gr>7. 
is  "iisual,"  13G  ;  but  not  proviso  for  re-entry  for  breach,  138. 
runs  with  hind,  181. 
breaches  before  execution  of  lease,  657. 
covenant  to  repair  "forthwith,"  657. 

to  repair  and  keep  in  repair  "  during  the  term,"  659. 
to  rei^air  after  notice  [Baylls  v.  I.e  Gros),  664. 

suspension  of  notice  by  negotiations  for  sale,  665. 
general  covenant  to  repair,  how  construed,  659. 
"tenantable  repair,"  661. 

"  good  tenantable  repair"  {Troi(dfoot  v.  Hart),  661. 
old  premises,  effect  of,  on,  659. 

to  "keep"  in  good,  means  to  "put"  (Fdi/nc  v.  Haine),  660. 
whether  "paint"  included,  661. 
in  sub-lease,  effect  of  [Walker  v.  Hatton),  660. 

making  sub-lessee  "third  party "  (IIornb)j  v.  CardweU),  294. 
measure  of  damages,  for  non-repair,  injury  to  reversion,  672. 
where  buildings  about  to  be  pulled  down,  673. 

substantial  damages  [RawUngs  v.  3Iorgan),  673. 

though  premises  re-let  with  repairing  covenant  [Joyner 
V.  Weeks),  673. 
mesne  landlord  repairing  to  save  forfeiture,  671,  673. 
in  case  of  fire,  tenant  bound  by  covenant,  663. 

appHcation  of  insurance  money  to,  under  Building  Act,  663. 
covenant  to  rebuild,  663. 

conditional  or  qualified  covenants  to  repair,  &c.,  665. 
liabiUty  of  executor  personally  on  covenant  for  (Tremccre  v.  Morison), 
325.  " 

express  covenants  to  repair  hij  landlord,  667. 

notice  of  want  of  repair  condition  precedent  to  suing  on,  667. 
construction  of  particular  covenants,  668. 
party-wall,  668. 
drains,  668. 
rebuilding,  669. 
statement  of  inability  to  rebuild  not  repudiation  of  contract,  668. 
rights  of  tenant  on  breach  by  landlord,  668. 
tenant  may  not  quit,  666. 

may  do  repairs,  and  deduct  cost  from  rent,  665. 
implied  covenants  to  repair,  ^-c,  669. 
none  by  landlord,  670. 

adjoining  houses,  670. 
by  tenant  to  use  in  tenant-like  manner,  669. 
implied  from  other  covenants,  669. 
on  imphed  new  tenancy,  669. 
liability  of  tenant  from  year  to  year,  669. 
to  keep  wind  and  water-tight,  669. 
remedies  for  breaches  of  covenants  to  repair,  674. 
by  exercise  of  right  of  entry  to  repair,  674. 

no  right  of  entry  without  express  agreement,  675. 
by  action  for  damages,  672. 

measure  of  damages,  injury  to  reversion  {Mills  v.  East  London 
Union),  672. 
at  end  of  term,  672. 
by  entry  or  ejectment,  674. 

non-repair  is  continuing  breach,  676. 
effect  of  covenant  to  repair  after  notice,  675. 
notice  before  proceeding,  368. 
relief  against  forfeiture,  369. 

REPLEVIN, 

nature  of  proceed  in  e/s  for,  568. 

when  appHcable,  568. 

an  optional  and  unusual  remedy,  568. 

lies  only  for  distress  wholly  illegal,  568. 

may  be  used  until  goods  sold,  569. 

when  replevy  made  by  mistake,  569. 
mode  of  proceeding,  569. 

preliminary  considerations,  569. 
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BBTTjEYm—confinHed. 

mode  of  proceed b?ff~contmued. 

preliminary  considerations— fo«/i;;(/^<f, 
who  may  replevy,  570. 

_  whether  all  or  part  should  he  replevied,  571. 
against  whom  proceedings  to  be  taken,  570. 
kind  of  security,  571. 
replevy  made  by  registrar  of  County  Court,  571. 
security  requu-ed,  572. 

in  County  Court,  572. 
on  removal  by  certiorari,  575. 
companies  and  infants  may  give  security,  573. 
deposit  may  be  made,  573. 
County  Court  rules  as  to  security,  573. 
where  action  may  be  brought,  574. 
fees  in  County  Court,  576. 
action  in  Count!/  Court,  576. 

time  of  commencing  action,  576. 

plaint  and  particulars,  576. 

no  other  causes  of  action  to  be  joined,  576. 

mode  of  trial,  576. 

jury  may  be  had  by  either  party,  577. 
evidence  for  plaintiff,  577. 
for  defendant,  577. 
in  reply,  678. 
judgment,  578. 

execution  same  as  in  other  actions,  579. 
appeal  to  High  Court  on  question  of  law,  579. 
notes  of  judge,  579. 

action  in  High  Court,  579. 

time  for  commencing  action,  579. 
defence,  579. 

avowry  and  cognizance,  579. 
damages  for  plaintiff,  580. 

for  interference  with  business  {Smith  v.  Enright),  580. 
proof  of  special  reason  for  suing  in  High  Court,  581. 
when  judgment  bar  to  new  action  {Gibbs  v.  Cruikshanh),  581. 
costs,  "  fiill  and  reasonable  indemnity,"  581. 
execution,  581. 
writ  de  retorno  habendo,  582. 
capias  in  withernam,  582. 
new  trial,  582. 

action  removed  to  High  Court  by  certiorari,  583. 
defendant  only  may  remove,  583. 
procedure  to  remove,  583. 

RESCUE  OF  A  DISTRESS,  553. 
what  amounts  to,  553. 
when  it  may  be  made,  554. 

not  after  impounding,  554. 
indictment  for,  at  common  law,  554  («). 

treble  damages  for,  by  Act  of  William  &  Mary,  554  ;   text  of  Act,  924. 
summary  remedy  for  (distress  damage  feasant),  555. 

not  apphcable  to  distress  for  rent,  555. 

RESERVATION, 

of  rent,  431.     See  Rent,  Ch.  X.,  p.  427. 
construction  of,  439.     See  REDDENDXur. 
in  leases  under  powers,  440.     See  Powees. 
of  trees,  &c.,  202.     Sec  Exceptions. 
of  game,  construction  of  reservation  of  game,  782.     See  Game. 

RESIDENCE, 

on  the  premises,  covenant  for,  738. 
runs  with  land,  184. 
covenant  for,  not  "  usual,"  136. 

RESTRAINING  STATUTES, 

limit  leases  by  ecclesiastical  coiiwrations,  24. 

72  (2) 
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EESTRICTIVE  COVENANT, 

in  lease  of  "  tied  house,"  effect  of,  752.     See  Tied  House. 

notice  of,  184,  273,  293,  741. 
sale  of  public-house  held  uuder,  272. 
sale  under,  generally,  272. 

affecting  block  of  houses,  effect  of  [Spicer  v.  Martin),  741. 
compensation  in  respect  of,  under  Lands  Clauses  Act,  753. 
by  landlord  not  to  let  adjoining  house  for  similar  trade,  746. 
by  tenant,  forms  of,  1012  ;  by  landlord,  1014. 

RESUMPTION, 

of  part  of  land  by  lessor,  407. 

under  Agricultiu-al  Holdings  Act,  382. 

RETORNO  HABENDO, 

writ  of,  how  executed,  582  ;  capias  in  withernam,  ih. 

RETROSPECTIVE  OPERATION, 

of  Conv.  Act,  s.  )4,  as  to  relief  against  forfeiture,  369. 

s.  18,  as  to  leases  of  mortgaged  land,  not  so,  66. 

may  be  contracted  for  retrospectiv(!ly,  66. 
s.  10,  as  to  assignees  not  retrospective,  282. 

REVERSION, 

as  to  lease  in,  234. 

restriction  on  lease  in,  by  limited  owner,  7. 
assignment  of  reversion,  276.     See  Assignment. 
severance  of  reversion,  281.     (See  Seveeance. 
distress  incident  to  reversion,  480. 

by  persons  not  having  the  reversion,  485. 
injury  to,  measure  of  damages  in  action  for  non-repair,  672. 

Action  by  Reversioner : — 

against  stranger,  for  damage  to  reversionary  interest,  790. 
form  of  action,  790  ;  statement  of  claim,  791. 
what  title  sufBcient,  791. 
what  is  a  sufficient  act  of  injury,  791. 
cause  of  action  accrues,  when  damage  sustained,  792. 
injunction  against  Electric  Lighting  Co.,  793. 
measure  of  damages,  793. 

Action  against  Reversioner  : — 

letting  of  premises  with  nuisance,  793. 

where  yearly  tenancy,  793. 

where  weekly  tenancy,  794. 
continuance  of  nuisance,  795. 
effect  of  assignment  of  reversion,  795. 
liability  for  nuisance  contemplated  by  lease,  796. 

RIGHT  OF  ENTRY, 

may  be  disposed  of  by  deed,  2. 

but  not  a  right  to   enter  for  a  previous  forfeiture,  2.     See 
Re-entet. 

RIOT, 

forcible  entry  by  three  persons  is,  918. 

RIVER, 

right  of  lessee  to,  ad  medium  filum,  158. 

ROAD,  RIGHT  OF,  161. 

compensation  for,  under  Agricultural  Holdings  Act,  841.     And  see 

Way. 
if  landlord  consented,  842, 

ROLLING  STOCK, 

of  i-ailway,  exempt  from  distress,  495. 

ROOTS, 

distress  for  rent  on,  497. 


II 
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ROYALTY, 

is  a  rent,  427. 

and  may  be  distrained  for,  if  sufficiently  certain,  431. 
property  tax  on,  630. 

RUN  WITH  LAND, 

what  covenants  so  run,  or  not,  184.     See  Laud. 

similar  covenants  run  or  not  -with  reversion,  276. 

RTE-aRASS, 

growing  under  com,  sheriff  may  not  sell  under  execution,  926, 
landlord  may  distrain  on,  497. 


SAINFOIN, 

temporary  two  years'  sown,  compensation  for,  843. 

SALARIES, 

charge  of,  on  distress  in  case  of  bankruptcy,  &c.,  565. 

SALE, 

of  reversion,  must  be  in  writing,  269. 

notice  of  tenant's  interest,  269. 
of  term,  must  be  in  writing,  270.     And  see  Assignment. 
particulars  and  conditions  of  sale,  272. 
title  of  vendor,  273. 

purchaser  to  assume  that  covenants  performed,  274. 
of  goods  under  a  distress,  538. 
not  compxilsory  [Philpott  v.  Lehain),  544. 

double  damages  where  no  rent  owing,  586.     And  see  Distress. 

SALEABLE  UNDERWOODS, 

half  rating  of,  by  Rating  Act,  1874.  .639. 

SANITARY  AUTHORITIES, 

leases  of  allotments  by,  36. 

SCHEDULE, 

of  fixtures,  furniture,  &c.,  206. 

when  not  annexed  by  mistake,  206. 
how  the  articles  should  be  described,  207. 

SCHOOL, 

keeping,  is  a  "trade"  {Germany.  Chapman),  742. 

not  a  nuisance,  742. 
apportionment  of  rent  where  land  taken  for,  457. 
sites  for,  leases  for,  excluded  from  Mortmain  Act,  79. 

SEA,  OVERFLOW  OF, 

apportionment  of  rent  where  land  lost  by,  457. 

SEALING  AND  DELIVERY, 

of  a  lease,  212.     See  Esceow. 

whether  lease  by  deed  should  bo  signed,  213. 

SECOND  DISTRESS, 

in  case  of  insufficiency  of  first,  legal,  551. 
illegal,  if  first  sufficient,  for  same  rent,  551. 
action  for  goods  taken  on,  552. 

by  distress  for  rent-charge  on  more  than  one  tenant,  551. 
request  by  tenant  to  landlord  to  withdraw  distress,  552. 
with  liberty  to  make  a  second  distress,  552. 

SECURITY  FOR  RENT, 

effect  of  taking  a  bill  or  note,  &c.,  451. 

effect  of  {Davis  v.  Gyd(),  452. 
bond  for  iDerformance  of  covenants,  240. 

liability  on,  in  case  of  bankruptcy,  313. 
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SEEDS, 

compensation  for,  by  custom  of  country,  814. 

of  lucerne,  sainfoin,  clover,  under  Agricultural  Holdings  Act,  843. 

of  two  years'  sown,  843. 

SEQUESTRATOR  OF  BENEFICE, 

distress  by,  489. 

SERVANT, 

occupation  by,  is  not  a  tenancj',  265. 
servant  not  rateable,  when,  637. 
effect  of  "  service  franchise,"  266. 
appearance  by,  in  ejectment,  873. 

SERVICE, 

of  notice  to  quit,  402. 

sending  notice  to  quit  by  post,  403. 

of  notice  by  leasing  tenant  for  life  to  trustees,  7,  8. 

by  registered  letter,  7,8. 
under  Agricultural  Holdings  Act,  383. 

by  registered  letter  through  post   effective    {Van    Gnitten   v. 
Treveuen),  383. 
of  notice  before  proceeding  for  forfeiture,  368. 

by  post  in  registered  letter,  376. 
indorsement  and  proof  of,  404. 
of  writ  in  action  for  recovery  of  land,  871. 

in  case  of  vacant  possession,  872. 
of  summons  in  County  Court,  892. 

in  case  of  vacant  possession,  892. 

SERVICE  FRANCHISE, 

effect  of,  266. 

SET-OFF, 

against  rent,  454. 

of  rent  against  compensation  money,  under  Ag.  Hold.  Act,  850. 

SETTLED  LAND, 

lease  of,  by  tenant  for  life,  6.     And  see  Life. 
leases  by  trustees  of,  37  ;  rent  under,  440. 
statutes  relating  to  leases  of,  5. 

consolidated  by  Act  of  1877.  .5,  37. 

how  far  superseded  by  Act  of  1882.  .5,  37. 

SEVERANCE, 

of  reversion,  rights  of  assignee  upon  covenants  in  lease,  281. 
under  Law  of  Property  Amendment  Act,  282. 

as  to  condition  for  re-entry  for  rent  unpaid,  282. 
under  Conveyancing  Act,  282. 

apportionment  of  conditions  generally,  282. 
of  term,  rights  of  lessor  and  assignee  upon,  291. 
assignee  may  be  sued  for  rent  of  part,  291. 

but  may  be  distrained  on  for  whole  rent,  291. 
no  contribution  amongst  assignees,  292. 

SEWERS,  635. 
the  Acts,  635. 

Metropolitan  Sewers  Acts,  635. 

sewers  within  urban  districts  under  Public  Health  Act,  635. 
rates,  landlord  liable  for,  635. 
tenant  may  contract  to  pay  them,  635. 

must  pay  any  increase  even  where  landlord  agrees  to  pay  all 
sewers  rates,  635. 
not  a  "parliamentary  tax,"  636. 

but  is  a  "  scot  or  outgoing,"  636.     And  sec  Deainage. 

SHEEP, 

distress  of,  illegal,  where  other  sufficient  distress,  495,  510. 

sheep  of  sub-tenant  privileged,  510. 
consumption  of  cake  by,  compensation  for,  8. 
flock  of,  implied  covenant  to  keep,  199. 
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SHERIFF, 

majnot  take  goods  till  an-ears  of  rent  paid,  556. 

sect.  1  of  Landlord  and  Tenant  Act,  1709,  to  that  efPect,  556. 

arrears  to  be  for  not  more  than  one  year,  55  G 

saving  for  Crown  debts,  557. 

provision  for  tenancies  less  than  yearly,  557. 

text  of  s.  67  of  Execution  Act,  1844.  .557. 
liability  of  sheriff,  559. 

sheriff  may  prove  value  of  goods  to  be  less  than  rent,  560. 
whether  express  notice  to  sheriff  necessary,  560. 
such  notice  should  always  be  given,  561. 
sheriff's  duty  thereupon,  561.  ' 

no  duty  to  advance  money  for  rent  {Cocker  v.   Mus- 
grove),  561. 
notice  to  execution  creditor  of  rent  due,  561. 
how  sheriff  should  act  if  such  notice  not  complied  with,  562 
summary  application  against,  for  not  paying  landlord   563 
purchaser  from,  must  remove  goods  in  reasonable  time,  563. 
SHIP, 

in  course  of  building,  not  exempt  from  distress,  501 
embedded  in  soil,  belongs  to  landlord,  159. 

SHOOTING, 

right  of,  must  be  let  by  deed.     And  see  Gajie. 

SHOP, 

covenant  not  to  use  premises  as,  743. 
occupation  of,  in  business  hours  only,  740. 

SIGNATURE, 

whether  necessary  to  lease  by  deed,  doubtful,  213. 
necessary  to  contract  for  lease,  97. 
what  signature  suiScient,  106. 
signed  proposal,  binding  after  oral  acceptance,  118. 
by  agent,  proper  form  of,  73. 

SILK  MANUFACTURES, 

machines  used  in,  not  distrainable  for  rent,  495. 

SILOS, 

compensation  for,  under  Agricultural  Holdings  Act,  841. 

SITTING  TENANT, 

no  compensation  to,  under  Agricultural  Holdings  Act,  840. 
allowance  to,  by  limited  owner,  840. 

SLIDING  SCALE  OF  RENT, 

in  case  of  mining  leases  under  Settled  Land  Act,  10,  434. 
in  agricultural  leases,  434. 

SMALL  HOLDINGS, 

letting  of,  by  County  Council,  43. 

SMALL  TENEMENTS, 

held    over,   recovery  of,   by   action    in    County  Court,   883.      See 
Tenements. 
half-year's  rent  unpaid,  890. 

SOLICITOR, 

preparation  of  lease  and  counterpart  by.  218. 

on  whom  costs  fall,  218. 

evidence  of  employment,  219. 
charges  of,  under  "  Remuneration  Order,"  219. 

election  of,  to  charge  otherwise  than  by  scale,  221. 

stamps  and  disbursements,  220. 

negotiations,  220. 

premium,  220,  221. 

text  of  Order  so  far  as  applicable,  937. 

SPECIAL  CASE, 

for  High  Court,  under  Agricultural  Holdings  Act,  853. 
appeal  to  Court  of  Appeal,  853. 
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SPECIFIC  PERFORMANCE, 

of  contract  for  lease,  action  for,  109. 

assigned  to  Chancery  Division,  109. 

combination  of  clamag-es  with,  110. 

grantablo  by  County  Court,  if  value  not  more  than  500/.,  110. 

degree  of  certainty  required,  129. 

of  oral  contract,  on  "part  i)crforinance,"  113. 

Sec  Part  Performance. 
decree  for  lease,  134. 

"  usual  covenants,"  135. 

SPORTma.     Sec  Game. 

right  of,  must  be  granted  by  deed,  90,  94. 

rating  of  severed  rights  under  Rating  Act,  1874.  .639. 

reservation  of  right  of,  to  landlord,  781. 

to  tenant,  under  Ground  Game  Act,  786. 

SPRINKLERS,  AUTOMATIC, 

form  of  covenant  by  lessor  of  flats  to  provide,  1015. 

STABLE, 

case  where  it  will  not  pass  in  lease,  160. 

STAIRCASE, 

use  of,  right  to,  160. 

of  lodger,  251. 

of  tenant  of  flat,  768. 
unsound,  damage  by,  to  tenant's  workman,  landlord  not  liable,  793. 

STAMPS,  .        .   ,   „,„ 

Stamp  Act,  1870,  was  a  consolidating  Act,  208. 

superseded  by  consolidating  Act  of  1891 .  .208. 
on  contract  for  leases,  same  as  on  lease,  107. 

except  where  term  exceeds  thirty-five  years,  107. 
written  proposal,  accepted  orally,  108. 
penalty  for  not  stamping,  107,  212. 
selected  sections  of  Stamp  Act,  1891 .  .962. 
when  stamp  to  be  impressed,  208. 
when  it  may  be  adhesive,  208. 
amount  of  stamp  duty,  208. 
case  of  separate  rents,  209. 
new  stipulation  after  signature,  203. 
stamp  on  counterpart,  208. 

stamping  at  trial,  211.  ..mi 

stamp  to  be  affixed  is  the  stamp  proper  at  execution,  211. 
schedule  of  duties,  964. 
in  case  of  additional  rent,  209. 
objection  to  stamp  at  trial,  210.  _ 
stamping  after  execution,  for  evidence,  211. 
express  penalty  for  not  stamping  lease,  212. 
period  for  affixing  stamp,  212. 
remission  or  mitigation  of  penalty,  212. 

within  any  time,  by  Inland  Revenue,  212. 
formerly  only  within  three  months,  212. 
receipts  for  rent,  duty  on,  452. 

STANDINGS, 

for  machinery,  rent  of,  cannot  be  distrained  for,  428. 

STATUTES, 

discharge  of  covenants  by,  193. 
historical  outline  of,  liii. 
table  of,  by  short  titles,  xi. 

by  regnal  years  and  chapters,  xii. 
printed  at  length,  list  of,  923. 

STATUTE  OF  FRAUDS  (29  Car.  2,  c.  3), 

under  8.  4,  contract  for  lease  to  be  in  writing,  197.     See  FE4.UDS. 
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STATUTES  OF  LIMITATION, 

as  to  distress  for  arrears  of  rent,  517.     See  LnarATiOX. 

STEAM  ENGINE, 

power  of  trader  tenant  to  remove,  701. 

agricultural  tenant  may  not  remove,  at  common  law,  705. 

alteration  of  law  by  Agricultural  Holdings  Act,  1883.  .706. 
And  see  Eixtuees. 

STEWARDS,  &c., 

power  of,  to  grant  leases,  72.     See  Agent. 

STOCK, 

distress  for  rent  on  agisted,  495,  513. 
exemption  of  breeding,  510. 

STEANGER, 

distress  on  goods  of  {Lyons  v.  Elliott),  496. 

consequential  action  against  tenant,  496. 

may  dispute  landlord's  title,  496. 

exemptions  for  benefit  of  trade,  500. 
to  company,  landlord  being,  may  distrain,  493. 

STRAW,  &c., 

covenant  not  to  remove,  &c.,  823. 

distress  upon,  where  sucb  contract,  926. 
restriction  on  removal  of,  in  case  of  bankruptcy,  300. 
distress  on  corn  in  the  straw,  924. 
payment  for,  contract  for,  on  assignment  of  reversion,  270. 

STRAW,  MAN  OF, 

assignee  may  assign  over  to,  289.     See  Pauper. 

executor  of  assignee  ought  to  assign  to  {Rowley  v.  Adams),  324. 

STREET, 

duty  of  tenant  to  fence  area  fronting,  797. 

expenses  of  paving,  whether  payable  by  landlord  or  tenant,  645, 

STYLE, 

old  or  new,  for  purposes  of  notice  to  quit,  396. 

SUB-LEASE, 

for  whole  term  is  assignment,  292. 
general  power  of  lessee  to  sub-let,  16,  292. 

of  tenant  for  less  than  years,  17. 
tenant  at  will  or  on  sufferance  cannot  make,  17. 

but  creates  a  tenancy  by  estoppel,  17 
precedent  of,  1002. 
right  of  lessor  against  sub-lessee,  293. 

may  distrain,  293. 

may  eject  for  forfeiture,  293. 

cannot  sue  for  rent,  293. 

cannot  compel  to  take  active  steps  against  nuisance,  293. 
registration  of,  with  ground  landlord,  137. 

condition  for,  not  "usual"  {Brooks  v.  Drysdale),  137. 
sales  of  sub-leases,  293. 
covenant  to  perform  covenants  of  head  lease,  294. 

is  contract  of  indemnity,  294. 

bringing  in  sub-lessee  as  third  party,  294. 

sub-lessee  has  constructive  notice  of  head  lease,  293. 
of  one  of  two  houses  held  imder  one  lease,  294. 
notice  to  sub-lessee  of  covenants  of  head  lease,  293. 
restriction  on,  without  licence,  by  covenant,  727. 

whether  covenant  "usual"  {Hampshire  v.  Wickcns),  137. 

it  runs  with  land  {JVcst  v.  Dobb),  186. 

licence  extends  to  one  permission  only,  729. 

"  arbitrary  "  refusal  of  licence,  730. 

breach  of  covenant  by  letting  lodgings,  &c.,  732,  733. 
waiver  of  breach,  737. 
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SVB-LEkSE—coii/uiiKd. 

outlay  by  sub-lessee,  wlicu  part  performance,  114. 

rights  of  sub-lessee  in  case  of  bankruptcy,  314. 

rights  of  mesne  landlord  doing  repairs  to  save  forfeiture,  374. 

sub-lessee  not  affected  by  surrender  of  mesne  landlord,  342. 

by  tenant  at  will,  effect  of,  255. 

relief  against  forfeiture   of,  368,    374.      Sec  Eelief  against  Foe- 

FEITUEE. 

SUBSTITUTED  COMrENSATION, 

under  Agricultural  Holdings  Act,  must  bo  fair  and  reasonable,  842. 

SUBSTITUTED  TENANT, 

use  and  occupation  against,  COS. 
by,  603. 

SUFFERANCE, 

tenants  on,  258. 

distinction  between,  and  tenants  at  will,  259, 

tenant  of  empty  house,  259. 

ejectment  of,  without  notice,  260. 

demise  by  estoppel  by,  260. 

not  entitled  to  notice  to  quit,  260,  387. 

SUNDAY, 

service  of  notice  to  quit  on,  good,  402. 
is  distress  on,  good?  515. 

SUNRISE  AND  SUNSET, 

distress  for  rent  must  be  between,  514. 

proof  of  time,  strict  against  landlord,  514. 

SUPPORT,  RIGHT  TO, 

no  implied  covenant  by  landlord  of  adjoining  houses,  670. 

SURETY  FOR  LESSEE, 

bond  for  performance  of  covenants,  &c.,  240. 
extent  of  his  liabihty  in  case  of  bankruptcy,  313. 

determined  by  trustees'  disclaimer  {8taccy  v.  Hill),  313. 

SURPLUS  PROCEEDS 

of  distress  for  rent  to  be  left  with  sheriff  for  owner,  543.     And  sec 

OVEEPLUS. 

SURRENDER, 

what  is  a  surrender,  331. 

on  condition,  333. 

not  by  cancellation,  332. 

when  it  may  be  made,  333. 

requisites  of  good  surrender,  333. 

by  deed  or  note  in  writing,  332. 

of  more  than  3  years'  term,  must  be  by  deed,  332. 
particular  instances  of,  334. 
terms  of  express  surrender,  333. 
by  act  and  operation  of  law,  334. 

by  acceptance  of  a  new  lease,  334. 

what  is  a  sufficient  new  lease,  335. 
effect  of  invalid  new  lease,  336. 
custody  of  surrendered  lease,  335. 

by  estoppel  {Lyon  v.  Heed),  337. 

by  consent  and  acceptance  of  possession,  337. 

by  mutual  agreement  {I'hene  v.  Fopplcwell),  338. 

by  fixing  new  date  for  end  of  tenancy,  338. 

by  acceptance  of  key,  339. 

substitution  of  another  tenant,  340. 

not  by  acceptance  of  insufficient  notice  to  quit,  339. 
operation  of,  342. 

will  not  prejudice  previous  sub-leases,  342. 

assigned  rents  reserved  on  sub.-leases  amounts  to  assignment  of 
reversion,  342. 

rent  previously  due,  payable  to  original  lessee,  342. 

accruing  rent  lost  at  common  law,  343. 
sated  by  Apportionment  Act,  343. 
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BURWENTfER—eoiitiiiued. 
of  part  by  lessee,  343. 

by  assigaee,  343. 
after  assignmeut  of  future  rent,  343. 
by  ■whom  and  to  -wlioni  made,  343. 

surrenderee  must  be  the  immediate  reversioner,  343. 
who  are  capable  of  surrendering,  &c.,  344. 
"what  estate  may  be  surrendered,  344. 
renewal  of  lease  -without  surrender  of  sub -leases,  422. 

SURVEY  AND  VALUATION, 

of  dilapidations  and  fixtures,  720. 

landlord  can  only  enter  by  agreement,  720. 

of  fixtures,  721. 

as  between  outgoing  and  incoming  tenants,  72 1 . 

remuneration  to  surveyor,  722. 

costs  of  consulting,  recoverable  by  lessor,  374. 

SURVIVING  LESSOR, 

action  by  him  for  use  and  occupation,  603. 

SUSPENSION 

of  rent  in  case  of  fire,  465.     And  sec  Eviction. 


TAIL,  TENANTS  IN, 

demises  by,  3. 

after  possibility  of  issue  extinct,  &c.,  4. 
under  Fines  and  Recoveries  Act,  3. 
under  Settled  Land  Acts,  4. 
distresses  by,  482. 

TAXES,  Ch.   XV.,  p.   618.      And  see  Rates  and   Taxes  ;    Peopeett 
Tax,  &c. 
covenants  to  pay,  construction  of,  618. 
are  usual  covenants,  136. 
property  tax, 628. 
land  tax,  631. 

what  are  "parliamentary,"  or  "parochial,"  620. 
obligation  of  distraining  landlord  to  pay  tenant's  taxes,  565. 

TEAM  WORK, 

payment  of  rent  by,  427  (c). 
extension  of,  to  hauling  coals,  437. 

but  not  to  finding  cart  or  other  vehicle,  437. 

TEAZLES, 

right  of  emblements  in,  809. 

TECHNICAL  TERMS 

in  lease,  construction  of,  154. 

TEMPEST, 

house  destroyed  by,  not  waste,  681. 
express  obligation  to  repair  damage  by,  663. 
efPect  of  damage  by,  on  covenant  for  rent,  403. 

TENANT, 

joint,  or  in  common,  lease  by,  14. 

distress  by,  481. 
on  sufferance,  258. 
at  will,  252. 

for  less  than  a  year,  249. 
of  lodgings,  251.     And  m-  LOBGINGS. 
from  year  to  year,  243. 
under  lease,  Ch.  V.,  p.  140. 
for  Ufe  or  lives,  164,  165. 

And  see  Suffekance  ;  Will,  tfcc. 
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TENANT  lllGHT, 
of  renewal,  424. 

to  compensation  for  improvoniuuts,  812,  826. 
under  Bankruptcy  Act,  304,  312. 

TENANTS'  COMPENSATION  ACT,  1890, 

compensation  by  evicting  mortgagee  under,  831. 
if  no  notice,  fuller  compensation,  832. 

TENDER, 

before  distress  for  rent  makes  distress  illegal,  473. 
after  distress,  but  before  ini])Ouudiug,  473. 

what  amounts  to  an  impounding,  473,  474. 
after  impounding  too  late  to  make  distress  illegal,  473. 
to  whom  a  tender  of  rent  may  be  made,  475. 
must  be  in  full,  with  expenses,  475. 

TENEMENTS,  SMALL, 

recovery  of,  in  county  courts,  where  holding  over  (50/.  limit),  883. 

where  half-year's  rent  unpaid,  890. 
exclusion  of  ordinary,  where  special  procedure  applies,  897. 
before  justices  of  the  peace  (20/.  limit),  901. 

cottage  allotments,  906. 
rating  of  landlord  instead  of  tenant  of,  627. 
Poor  Rate  Ass.  and  Coll.  Act,  1869,  text  of,  932. 
implied  warranty  of  landlord  as  to  habitableness  of,  197. 

TERM, 

meaning  of,  163. 
office  and  use  of  habendum,  163. 
the  lease  for  life  or  lives,  161,  165. 
commencement  of  terms  for  years,  109. 
diu'ation  of,  173. 

prolongation  of,  by  custom  of  country,  815. 
table  of  customs,  816. 

TERMINATION  OF  TENANCY, 
in  what  ways,  Ch.  VIII.,  p.  330. 
at  will,  by  death,  254. 

by  demand  of  possession,  254.     And  sec  Will. 
when  term  limited  conditionally,  331. 
by  surrender  in  express  terms,  331. 

by  operation  of  law,  334.     Ami  see  Sxjerendee. 
by  merger,  345. 
by  forfeiture,  347. 

relief  against,  365. 
by  notice  to  quit,  378. 

by  resumption  for  building,  &c.  purposes,  407. 
by  exercise  of  option  to  detennine  lease,  407. 
by  disclaimer,  410. 
by  death,  413. 
not  by  cancellation  of  lease,  225,  332.      &<?  Foefeituee  ;  Mkeoee 

SUEEENDEE,  &C. 

tenant's  duty  to  deliver  up  possession,  &c.,  799. 
consequences  of  holding  over,  802. 

See  Double  Rent  ;  Double  Value  ;  Holding  Ovee. 

THEATRE, 

licence  for  refreshment  pui-poses,  142. 

no  breach  of  contract  not  to  underlet,  142. 
no  action  against  assignee  for  boxes  of,  188. 
use  and  occupation  for  saloon  of,  610. 
covenant  to  use  premises  for,  effect  of,  752. 

THIRD  PARTY, 

bringing  in  sub-lessee  as  {Hornli/  v.  CardwcU),  294. 

"TIED  HOUSE," 

covenant  by  lessee  of,  to  buy  beer,  &c.  of  lessor  only,  752. 
increased  rent  for  not  taking,  446. 
not  favoured  by  Court,  752. 
good  beer,  &c.  must  be  supplied  {Luhcr  v.  Dennis),  752. 
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"  TIED  HOVSE^—contimied. 

covenant  by  lessee  of,  to  buy  beer,  &c.  of  lessor  only — continued. 
runs  witli  land,  185. 
binds  assignees  with  notice,  752. 
satisfied  by  purchase  through  agent,  753. 
compensation  for,  if  taken  under  Lands  Clauses  Act,  753. 

TILLAGE, 

contracts  respecting,  821. 

compensation  for,  825. 

extent  of  obligation  to  till,  194,  G76. 

penal  rent  for  converting  meadow,  &c.  into,  446. 

not  restricted  to  actual  damage,  447. 

injunction  against  such  conversion,  440. 

TIMBER.     Sec  Trees. 
meaning  of,  690. 
exception  of,  in  lease,  202. 
allowance  of,  for  repairs,  190. 

TIME, 

when  essence  of  contract  for  lease,  130. 

in  case  of  lease  of  mines  and  ecclesiastical  leases,  130. 

in  case  of  exercise  of  option  to  purchase,  425. 
determination  of  tenancy  by  effluxion  of,  330. 
limitation  of,  in  case  of  distress,  517.     See  Distress. 
apportionment  of  rent  in  respect  of,  459.     See  Appoetionment. 

TITHE  EENT-CHARGE, 

payable  by  landlord  if  contract  of  tenancy  after  Act  of  1891 .  .652. 
repayable  to  landlord  if  contract  before  Act  of  1S91 .  .652. 

and  recoverable  by  distress,  652. 
notice  to  tithe-owner  of  occupier's  liability,  653. 
recovery  of,  where  rent  insufficient,  654. 
in  Ueu  of  extraordinary  chai-ge  on  hop-grounds,  &c,,  654. 

Act  of  1891  does  not  apply  to,  655. 

TITLE, 

of  lessor,  intended  lessee  may  not  call  for,  2,  109. 

efPect  of,  to  right  of  way,  123. 

want  of,  in  action  for  specific  performance,  122. 

defendant  in  ejectment,  if  in  possession,  need  not  plead,  876. 

proof  of,  by  plaintiff,  878. 

a  tenant  cannot  deny  his  landlord's  title  {CooJce  v.  Loxky),  237. 

but  he  may  show  that  it  has  expired,  238. 

and  that  other  person  than  claiming  assignee  has  title,  238. 

stranger  distrained  on  may  dispute  distraining  landlord's,  496. 

interrogatories  as  to  expiry  refused  {TFallen  v.  I'orrestt),  877. 
implied  contract  for,  at  common  law,  273. 

alteration  of  law  by  Vendor  and  Pm-chaser  Act,  &c.,  273. 
only  as  to  title  to  freehold,  273. 
application  of  Conveyancing  Act  to  leasehold,  273. 
landlord  need  not  set  out,  in  suing  for  rent,  595. 

except  where  title  derivative,  595. 

derivative  title  of  defendant,  595. 
effect  of  covenant  for  quiet  enjoyment,  Ch.  XVII.,  s.  8,  p.  755. 

TITLE  DEEDS.     See  Deeds. 

right  to,  goes  with  right  to  land,  276. 

TOLLS, 

leases  of,  92. 

TOOLS  OF  TRADE, 

if  in  actual  use,  absolutely  exempt  from  distress,  495. 

if  not,  conditionally  exempt,  513. 

up  to  (with  clothes  and  bed)  5/.  absolutely  exempt,  495,  50P. 
whether  scholars'  or  lawyers'  books  are  exempt,  613. 

TORTS  TO  PROPERTY, 

actions  for,  by  occupier,  796. 

by  reversioner,  790. 
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TRADE  OR  "BUSINESS," 

exemption  from  distress  for  purpose  of,  495,  500.     See  Distress. 

of  tools  of  trade  (coiiditionjil),  513. 

up  to  (with  clothes  aud  bed)  5/.  (absolute),  50G. 
covenauts  against  particular  trades,  738. 

not  "  usual  covenants,''  136. 

ruu  Avith  laud.  184. 

illegal,  effect  of,  739  ;  brothel,  740. 

against  trade  of  butcher,  742. 

against  hoardings  for  advertisements,  740. 

for  user  as  dwelling-house  only,  740. 

occupation  of  shop  in  business  hours,  740. 

against  sale  of  beer,  &c.,  740. 
beer  house,  beer  shop,  741. 

against  "  offensive  "  trades,  what  is  breach,  740. 

whether  keeijing  lodging-house  is  a  trade,  741. 

keeping  a  school  is  {German  v.  Chapman),  742. 

whether  user  for  hospital  is,  742. 

waiver  of  forfeiture,  746. 

continuing  breach,  746. 
covenants  for  particular  trades  not  "usual,"  136. 

run  with  land  and  reversion  in  public-house  leases,  185. 

to  keep  farm  stocked,  747. 

to  work  mines,  747. 

to  keep  up  theatre,  752. 

for  exclusive  user  as  post-office,  752. 

public-house  covenants,  749. 
to  keep  house  open,  749. 
not  to  affect  re-licence  {Wooler  v.  Knott),  749. 

notice  to  landlords  under  Licensing  Acts,  751. 
covenant  not  to  use  adjoining  house  for  similar,  746. 
lessee  bound  by  restrictive  covenants  of  lessor,  741. 
contracts  to  deal  with  lessor  only,  752. 

obligation  to  buy  beer  of  lessor,  752.    And  see  Tied  House. 

purchase  of  coals,  754. 

compensation  for,  under  Lands  Clauses  Act,  753. 

sale  of  house  held  under  restrictive  covenant,  753. 
fixtures  for  purposes  of,  removable,  700.     See  Fixtuees. 
premises  exempt  from  house  duty,  640. 

TEEES  AND  TIMBER, 

exceptions  of,  202  ;  of  apple  trees,  202. 
what  is  timber  generally,  690. 

by  the  custom  of  the  country,  690. 
saleable  underwood,  rating  of,  639. 
when  pollards  are  timber,  691. 
windfalls  of  sound  timber  to  landlord  {Hedakcnden'' s  case),  692. 

of  decayed  timber  to  tenants,  692. 
trees  belong  to  landlord,  but  bushes  to  tenant,  691. 
construction  of  covenants  as  to,  692. 
waste  by  cutting  down,  693. 

for  what  purposes  trees  may  be  cut  without  waste,  694. 
no  waste  by  cutting  down  excepted  trees,  694. 
injunction  against  cutting  down,  686. 

TRESPASS, 

action  for,  for  illegal  distresses,  586. 

against  third  persons,  by  landlord,  790. 
by  tenant,  796. 
eviction  by,  does  not  suspend  rent  {Paradine  v.  Jane),  464. 
trespasser  not  liable  to  be  sued  for  use  and  occupation,  607. 

liable  for  mesne  profits,  865. 
in  pursuit  of  game,  arrest  of,  by  tenant,  784. 
action  against,  by  tenant,  784. 

TRUSTEES, 

of  settled  estates,  leases  by,  37.     . 

lease  of  mansion  house,  with  consent  of,  9. 
exception  for  farm  house  or  25  acres  or  less,  10. 
notice  to,  by  leasing  tenant  for  life,  8. 

bona,  fide  lessee  need  not  inquire  as  to,  8. 
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TRUSTEES— continued. 

of  settled  estates,  leases  by — continued. 

powers  of  infant  tenant  for  life,  exerciseable  by,  48. 

tenant  for  life  agent  for,  to  give  notice  to  quit,  389. 
not  specifically  compellable  to  commit  breach,  124. 
of  charities,  leases  by,  39  ;  to,  78. 

of  bankrupts,  disclaimer  of  leases  by,  307.     And  see  Bankruptcy. 
of  friendly  societies,  leases  to,  85. 
of  public  baths,  leases  to,  86. 
of  public  libraries,  museums,  &c.,  leases  to,  87. 
of  renewable  leaseholds,  leases  to,  88. 
generally,  leases  to,  88, 
obtaining  renewed  leases  in  their  own  names,  420. 

renewal  of  leases  by,  under  Trustee  Act,  420. 
payment  for  renewal  out  of  trust  funds,  420. 
actions  by,  for  use  and  occupation,  604. 
distress  for  rent  by,  as  joint  tenants,  481. 

TURNIPS, 

taken  in  execution,  restriction  on  distress  of,  498. 

XJMPIEE, 

appointment  of,  by  Board  of  Agriculture,  974. 

UNCERTAINTY, 

as  to  commencement  or  duration  of  term,  169. 
contract  for  lease  not  enforceable  for,  128. 

UNDER-LEASE, 

general  power  of  lessee  to  grant,  16.     And  see  Sub-lease. 

UNDERWOOD, 

half-rating  of  saleable,  639. 

UNION  WORKHOUSES, 

leases  for,  84. 

UNIVERSITIES  AND  COLLEGES, 

leases  by,  34. 

at  common  law,  4. 

Universities  and  College  Estates  Acts,  34. 
com  rents  under  Act  of  Elizabeth,  34. 

application  of,  to  Oxford,  Cambridge,  and  Durham,  34. 
also  to  Winchester  and  Eton,  34. 
the  Act  of  1898.. 35. 

application  of  Settled  Land  Act  by,  35. 

UNOCCUPIED  HOUSES, 

rating  of,  to  general  district  rate,  643. 

recovery    of,    by    justices'    warrant,    908.       And     see     Deseeted 

Peemises. 
tenancy  on  suflPerance  by  occupation  of,  259. 

USE,  ACTUAL, 

things  in,  not  distrainable,  495. 

USE  AND  OCCUPATION,  Ch.  XIV.,  p.  599. 
compensation  for,  what  it  is,  599. 
how  far  consistent  with  express  demise,  599. 
not  strictly  founded  on  contract,  600. 
not  recoverable  upon  demise  by  deed,  600. 
entry  of  tenant  required,  601. 
effect  of  disputed  title,  601. 
relation  of  landlord  and  tenant  necessary,  602. 
when  recoverable  by  lessee  who  has  sub-let,  603. 

from  lessee  who  has  sub-let,  605. 
effect  of  prior  or  subsequent  mortgage  by  landlord,  603. 
effect  of  ejectment  by  landlord,  603. 
corporations  can  recover,  604. 

are  liable  for,  609. 
when  recoverable  by  cestui  que  trust,  604. 
by  auctioneer,  605. 
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USE  AND  OCCVVATl01<J-co>itimwd. 

■when  recoverable  from  tenant  ■who  has  ceased  to  occupy,  G05. 
from  leasee  holding  over,  (306. 

■where  sub-lessee  holds  over,  606. 
from  tenant  evicted  from  part  of  holding,  607. 
from  substituted  tenant,  608. 
from  assignee,  608. 
from  executors  or  administrators,  608. 
from  trustee  in  bankruptcy,  608. 
from  church-wardens  and  overseers,  609. 
from  intended  lessee,  609. 
from  intended  purchasers,  609. 
for  incorporeal  property,  610. 
•writ  in  action  for,  610. 
pleadings  in  action  for,  610. 
defence  of  Statute  of  Limitations,  612. 
evidence  in  action  for,  612. 
for  plaintiff,  612. 
for  defendant,  613,  614. 
■what  amount  recoverable,  614. 
damages  accrue  de  die  in  diem,  611. 
effect  of  destruction  of  premises  by  fire,  616. 
of  eviction  from  part,  615. 
of  tenant  ceasing  to  occupy,  616. 
amount  recoverable  ■when  premises  are  held  over,  616. 
no  reduction  for  acts  of  third  party,  616. 
ho^w  far  ■wisit  of  inquiry  requii'ed,  617. 

USER, 

of  premises  in  particular  manner,  contract  for,  747. 
stocking  of  farm,  747. 
working  of  mines,  747. 

keeping  up  public-house  [Bryant  v.  Hancock),  749. 
covenant  running  with  land,  185. 
theatre,  752. 
post  office,  752. 
contract  against  particular  user  : 
general  object  of,  738. 
runs  with  land,  739. 
how  far  "  usual,"  739. 
illegal  trades,  739. 
advertisements,  740. 
trade  of  butcher,  740. 
any  trade  or  biisiness,  740. 

school,  742. 

hospital,  742. 

shop,  743. 

"  offensive  trade,"  or  "  bvisiness,"  744. 

sale  of  intoxicants,  744. 
waiver  of  forfeiture,  711. 
continuing  breach,  711. 

USUAL  COVENANTS, 

contract  for,  will  be  implied,  in  contract  for  lease,  135. 
what  are  "  usual  covenants,"  135. 

list  in  llampshire  v.  Wickcns,  137. 

to  pay  rent,  135. 

to  repair,  136. 

exception  for  fire  not  "usual,"  136. 

to  pay  taxes,  &c.,  136. 
covenant  against  alienation  not  "  usual,"  136,  137. 

nor  not  to  trade,  136. 

nor  to  register  sub-lease  with  ground  landlord,  137. 

nor  to  reside  in  public-house,  136. 
whether  "usual "  to  insert  proviso  for  re-entry  for  breach  of,  138. 

limitation  of,  to  covenant  for  rent,  138. 
even  in  public-house  lease,  138. 

USUALLY  LET, 

what  lands  considered  (in  leases  under  powers)  as,  23"2 
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VACANT  POSSESSION, 

meaning  of,  870. 

service  of  writ  in  ejectment  where  premises  vacant,  872. 

tenant  must  give,  at  end  of  terra,  800. 

And  see  Deseeted  Peemises  ;  Kecoveey  of  Peejhses. 

VALUATIONS, 

survey  and  valuations  of  dilapidations  and  fixtures,  720. 

right  of  landlord  to  enter  and  view,  720. 

between  outgoing  and  incoming  tenants,  721. 

sui-veyor's  remuneration,  722. 
straw,  hay,  and  dung  (at  end  of  term),  823. 
tillages,  825. 

by  appraisement  on  a  distress,  541.     See  Appeaisement. 
distinction  between,  and  arbitrations  [Dawcbj,  In  )v),  814. 

VALUE,  ANNUAL, 

of  50^.  tenement  for  purpose  of  County  Court  ejectment,  883,  890. 

VENDOR  AND  PUPCHASER, 

occupation  as  intended  purchaser,  266. 

when  liable  for  use  and  occupation  after  conveyance,  266. 
occupation  by  vendor,  267. 

not  liable  for  use  and  occupation,  207. 
And  see  Sale. 

VENUE, 

formerly  local  in  ejectment,  876. 
abolition  of  local,  by  Judicature  Act,  876. 

VERANDA, 

non-removal  of,  as  fixture,  703.     And  see  Fistttees. 

VESTING  ORDER, 

in  bankmptcy.  Court  may  make,  313. 

in  favour  of  sub-lessee,  restriction  on,  314. 

may  be  made  in  favour  of  landlord  {Baker,  In  re),  313. 

VIEW, 

entry  by  landlord  for  purpose  of,  671. 

on  agricultural  holding,  970. 
of  Coronation  procession,  seats  for  {Krell  v.  Henrij),  1061. 

«  VINTNER," 

definition  of,  745. 

VOID  LEASE, 

entry  makes  tenancy  from  year  to  year  on  terms  of,  214. 

distinction  between,  and  voidable,  223. 

"void"  means  at  election  of  lessor  {Davenport  v,  TTie  Queen),  223. 

how  a  lease  avoided,  223. 

on  what  grounds,  fraud,  illegality,  &c  ,  223. 

what  matters  ex  post  facto  avoid  a  lease,  224. 

alterations,  erasiircs,  &c.,  224. 

altered  deed  may  be  good  as  evidence.  224. 

not  cancellation  {Eos  v.  Arehbishop  of  York),  225,  332. 

not  breach  of  covenant,  unless  proviso  for  re-entry,  347. 

WAGES, 

preferential  payment  of,  in  bankruptcy,  565,  566. 
charge  of,  on  proceeds  of  distress,  566. 

WAINSCOT, 

removing,  is  waste,  680. 

WAIVER, 

of  a  forfeiture,  360. 

by  acknowledging  continuance  of  tenancy,  360. 
what  amounts  to  a  waiver  generally,  360. 

protest  of  non-waiver  notwithstanding  {Davenport  v    The 
Queen),  360. 
lessor  must  know  of  the  forfeiture,  362. 
no  waiver  by  merely  lying  by,  360. 

L.T.  73 
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'WATVEBr—coutinued. 

of  a  iorlcituTO—coHt  'niued. 

bj'  distress,  receipt  of  rent,  or  other  acts,  360 
by  distress,  up  to  date  of  waiver,  361. 
by  pleading,  361. 

not  by  receipt  of  rent,  &c.,  after  ejectment,  361. 
after  continuing  breach,  362. 
costs  of,  payable  by  tenant,  365. 
of  covenant  not  to  sub-let,  364. 
not  to  trade,  364. 
to  repair,  363. 
to  build  houses,  364. 
restriction  on  effect  of  waiver  (Law  of  Prop.  Act,  1860),  365. 

actual  waiver  not  general,  365. 
of  notice  to  quit,  401 ;  creation  of  new  tenancy  by,  404. 
of  a  disclaimer,  413. 

WALL, 

of  part  of  building  let,  tenant  may  remove  advertisement  from,  160. 

and  put  up  his  own  sign,  160. 
party,  rights  respecting,  688. 

WARPING, 

compensaticm  for,  under  Agricultural  Holdings  Act,  841. 
if  landlord  consented,  842. 

WARRANT, 

to  distrain,  623  ;  form  of,  1036. 
no  stamp  on,  523. 
usually  indemnifies  broker,  524. 

outer  door  may  not  be  broken  open  {Semaipw^s  case),  525. 
for  possession,  in  County  Court  action  for  holding  oyer,  884. 

for  rent  unpaid,  889. 
in  ordinary  cases,  892. 
mode  of  execution  of,  892. 
date  and  duration  of,  892. 
protection  of  bailiff,  893. 

of  landlord  if  irregularity,  893. 
of  justices  of  the  peace  for  recovery  of  small  holding  held  over,  902. 
protection  of  justices,  constable,  and  landlord,  903. 
action  for  irregularity,  904. 
of  justices  for  recovery  of  parish  property,  905. 

for  recovery  of  cottage  allotment,  906. 
of  London  magistrate  to  constable  to  view  deserted  premises,  910. 

WARRANTY  (IMPLIED), 

that  person  acting  as  agent  has  siifficient  authority,  73. 
of  landlord  that  furnished  house  is  fit  for  occupation,  196. 

no  warranty  of  continuance  of  fitness,  196. 
no  warranty  in  case  of  unfurnished  house  or  land,  195. 

unless  let  at  certain  low  rent,  197. 
action  for  damages,  197. 

WASTE, 

definition  of,  679. 

avoidance  of  lease  under  Settled  Land  Act,  1877,  for  aUowmg,  6. 

otherwise  under  Settled  Land  Act,  1882.  .7. 
voluntary  or  commissive  waste,  679. 
permissive  waste  {Dohcrtyy.  Allman),  679. 

liability  of  tenants  for  years  for,  684. 
meliorating  waste,  679. 

not  restrain  able  by  injunction,  679. 

no  damages  for,  679. 
equitable  waste,  679. 
what  acts  are  "  voluntary,"  680. 

in  warrens,  parks,  &c.,  086. 

as  to  trees,  686. 

by  digging  mines,  &c.,  681.- 

not  repairing  sea  walls,  &c.,  681. 

raising  height  of  land,  681. 

changing  the  nature  of  property,  681. 

not  by  buUding  house  {Jones  v.  Chappell),  682. 
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WASTE— continued. 

construction  of  leasing- power  against,  GS2. 
counterclaim  for,  imder  Agricultural  Holdings  Act,  GS2. 
remedies  for,  683. 
statutes  against,  and  decisions  on  them,  683. 

Statute  of  Marlcbridge,  683. 

Statute  of  Gloucester,  683  ;  repeal  of,  683. 

construction  of  these  statutes,  683. 

■whether  permissive  waste  -within  them,  684. 

what  tenants  within  them,  684. 
liahility  of  executor,  6S.3. 
measure  of  damages,  GS5. 

_    _  vindictive  damages  {JJltitham  v.  Kershaw),  685. 

injunction  against  voluntarj%  686. 

by  pulling  down  house,  686. 

by  ploughing  up  pasture,  686. 

by  cutting  down  trees,  686. 
_  by  injuring  fixtures,  687. 
no  injunction  against  permissive,  687. 

WASTES, 

leases  of  parcels,  69. 

encroachments  on,  are  for  benefit  of  landlord,  801. 
on  landlord's  adjoining  land,  802. 

WATCHING  AND  LIGHTING  RATES,  646. 

WATER, 

exception  of,  construction  of,  204. 

meter  of  "undertakers,"  not  distrainable  for  rent,  495. 

right  to  take,  141. 

to  be  supphed  to  animals  impounded,  534. 

WATER-CLOSET, 

use  of,  by  lodger,  251. 

expense  of,  thrown  on  landlord  {Foulf/er  v.  Arding),  645. 

WATER  MEADOWS  AND  WATERCOURSES, 

compensation  for,  under  Agricultural  Holdings  Act,  841. 

WATER  RATES, 

payable  by  tenants,  647. 

by  landlord  of  small  tenements,  648. 

■whether  included  in  "rates,"  649. 

rate  specially  agreed  for,  not  included,  649. 
cutting  oft'  water  for  non-payment  of,  restriction  on,  648. 

text  of  s.  4  of  Water  Comp.  Reg.  Act,  648. 
under  Public  Health  Act,  648. 

WAY-GOING  CROP, 

right  of  tenant  to,  by  custom  {TTir/fflestvorth  v.  DaUison),  821. 
against  whom  it  may  be  claimed,  822. 

WAYS, 

leases  of,  93. 

"whether  they  pass  by  lease,  161. 

under  Conveyancing  Act,  by  general  words,  162. 
rights  of,  769. 

tenant  cannot  acquire  easement  against  landlord,  769. 
reasonable  user  of,  770. 
Prescription  Act,  1832,  effect  of,  771, 

WEARING  APPAREL, 

distress  on,  for  rent,  503. 

exemption  up  to  (with  bed  and  tools)  bl.,  506. 
or  if  actually  in  use,  503. 

WEAVER, 

materials  sent  to,  privileged  from  distress,  500. 

73  (2) 
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WEEKLY  TENANCIES.     -SVc  LoDaiNGS. 
notice  to  quit  required,  38G. 

what  length  of  notice  {Jones  v.  Mills),  38G. 
limit  to  laudlord'.s  claim  against  execution  creditor,  563. 
no  action  for  double  value  on  holding  over,  785. 
action  for  double  rent,  787. 
liability  of  landlord  for  nuisance  of  tenant,  79 1. 

"WIDOW  TENANT  FOR  LIFE, 

lease  by,  to  intended  second  husband  set  aside,  9. 

WIFE, 

lease  by.  48.     Svc  Mareied  Women's  PEOrEETY  Act. 
lease  to,  by  tenant  for  life,  9. 

not  per  se  objectionable,  9. 

set  aside  in  i>nthcrlancl  case,  9. 

WILD  BEAST  EXHIBITION, 

sub-lessee  need  not  take  active  steps  against  nuisance  by,  293, 

WILL, 

■whether  bequest  of  term  breach  of  covenant  not  to  assign  [Doe  v. 

JDcran),  735. 
remitting  of  rent  by,  461. 

application  of  Apportionment  Act,  461. 
devise  of  house  rent  free  by,  during  good  behaviour,  331. 

WILL,  TENANCY  AT, 

nature  and  constitution  of,  252. 
by  occupation  "  rent  free,"  252. 

for  13  years,  effect  of,  257. 
"  so  long  as  both  parties  please,"  252. 
"at  will  and  pleasure,"  253. 
by  entry  under  void  lease,  253. 

yearly  tenancy  on  payment  of  rent  {Doe  v.  Bell),  253. 
tenancy  of  dissenting  minister,  253. 
rent  due  may  be  distrained  for,  471. 
no  liability  for  permissive  waste,  684. 
tenancy  determined  by  voluntary  waste,  254. 

by  alienation  of  reversion,  254. 
by  sub-lease  or  assignment,  254. 
by  bankruptcy,  255. 
by  demand  of  possession,  254. 
constructive  demand,  255. 
not  by  marriage,  255. 
rights  of  parties  on  determination  of  tenancy,  255. 

re-entry  by  tenant  to  remove  his  goods,  256. 
acquisition  of  fee  simple  by  Statute  of  Limitations,  256. 
demand  of  possession  before  ejectment,  254. 

constructive  demand,  255. 
effect  of  creation  of  tenancy  by  joint  tenants,  255. 

WIND  AND  WATER  TIGHT, 

yearly  tenant  must  keep  premises,  685. 

WINDFALLS, 

of  sound  timber  belong  to  landlord  {Eerlahenden'' s  case),  692. 
of  decayed  timber,  and  of  non-timber,  to  tenant,  692. 

WINDING-UP  ACTS, 

restriction  of  distress  on  company's  goods  by,  492. 

distress  void,  unless  lease  given,  492. 

for  rent  due  before  winding-up  order,  no  leave,  492. 

leave  for  rent  due  after  winding-up  order,  493. 
distress,  where  landlord  "  stranger"  to  company,  493. 

review  of  cases  [Oak  Pitts  case),  494. 

preferential  payments  of  ratSs,  wages,  &c.,  565. 

WINDOW, 

distress  through  open  {Long  v.  Clarke),  5'lo. 

unfastened  window  may  not  be  opened,  526. 

partly  opened  may  be  opened  further  [Crabtre*  v.  Robinson),  526. 
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WmiyOW—conlhiited. 

waste  by  destruction  of,  680. 

liability  of  tenant  from  year  to  year  to  repair,  6G9,  G'O  (t). 

blinds,  removability  of,  703. 

WINE, 

sale  of,  in  bottle  by  grocer,  744. 

held  no  breach  of  covenant,  744. 
sent  to  warehouse  for  maturing,  not  exempt  from  distress,  502  (ff). 

WIRE  FENCES, 

barbed,  liability  of  tenant  for  damage  by,  797. 
removability  of,  706.     And  sec  Fences. 

WITHERNAM,  CAPIAS  IN,  582. 

WITNESS, 

of  lease,  unnecessary,  214. 

exception,  where  lease  under  power,  214,  232. 
of  notice  to  qiiit,  unnecessary,  402. 

if  notice  attested,  witness  need  not  be  called,  402. 

WOODS  AND  FORESTS  (COMMISSIONERS  OF), 

leases  by,  under  Crown  Lands  Ji.ct,  1829 . .  18. 
no  specific  performance  against  them,  134. 

WOOLLEN  MANUFACTURES, 

machines  used  in,  not  distrainable  for  rent,  495. 

WORKHOUSES, 

leases  for,  to  guardians  of  unions,  84. 

WORKING  MEN'S  DWELLINGS, 

leases  for,  by  municipal  corporations,  22. 

by  other  local  authorities,  23. 

by  any  body  corporate,  20. 
implied  condition  of  fitness,  197. 

definition  of  "  working  classes  "  for  this  pui-pose,  197. 
less  than  "  best  rent  "  for,  9,  440. 

WRIT, 

determination  of  tenancy  at  will  by  issue  of,  254  (w;). 

And  see  Execution  ;  Possession  ;   Recoveky  of  Peejhses  by 
Landlord. 

WRITING, 

when  necessary  for  lease,  141. 

if  writing  necessary,  deed  necessary,  141. 
contract  for  lease  must  be  by,  97. 

what  it  must  state,  101. 
contract  for  assignment  of  lease  must  be  by,  270. 

decisions  on  such  contracts,  270. 
"part  performance,"  where  no  writing,  effect  of,  113. 

WRONGFUL  DISTRESS.     See  Distress  ;  Replevin. 
recovery  of  goods  seized  by  replevin,  568. 
of  damages  by  action,  585, 


YEAR,  TENANT  FOR, 

not  entitled  to  notice  to  quit,  385. 

YEAR  TO  YEAR,  TENANT  FROM, 

tenancy,  how  created  by  express  words,  244. 

contract  for,  not  enforced  by  decree,  112. 
implied  tenancy  b}'  cntr}^  under  void  lease  [Doc  v.  Bell),  244. 
on  terms  applicable  to  yearly  tenancy,  244. 

what  these  terms  are  {Martin  v.  Smith),  245. 
as  to  repair,  245. 
as  to  quitting,  245. 
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YEAR  TO  YEAR,  TENANT  FROM— coiithiurd. 

implied  tenancy  by  entry  under  void  lease — continued. 
rebutting  of  the  implied  terms,  245. 
implied  ^enancj'  under  contract  for  lease,  244. 

or  by  holding  over,  and  rent  paid  {Hyatt  v.  Griffiths)^  246. 
or  by  acceptance  of  rent  by  remainderman,  247. 
or  by  attornment  to  prior  mortgagee,  247. 
but  not  by  agreement  for  increased  rent  [Doc  v.  Gccckie),  248. 
acquisition  of  fee  simple  by,  imder  Statute  of  Limitations,  248. 

only  where  no  lease  in  writing,  248. 
tenant  from.,  sub-lease  by,  17. 
tenant  not  liable  for  permissive  waste,  685. 

liable  for  voluntary  waste,  685. 
bound  to  keep  demised  premises  wind  and  water  tight,  685. 
notice  to  quit,  one  year  under  Agricultural  Holdings  Act,  381. 

where  Act  does  not  apply,  half  a  year,  395.    And  see  Notice 
TO  Quit. 
disclaimer  of  tenancy  by  trustee  in  bankruptcy,  305. 
otherwise  liable  for  rent,  305. 

YEARS,  TENANTS  EOR, 
leases  by,  16. 

liability  for  permissive  waste,  controversy  as  to  {Tdhichj  v.  Goiver), 
6S4. 

YORKSHIRE, 

registry  of  deeds  in,  215. 

custom  of  the  country  in,  as  to  partial  occupation,  821. 


THE  END. 
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